Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


6^(M/  iCfOhL^'^ 


\ 


1>arvar^  CoUcac  Xibrar? 


FROM 


Jilllaia.Boo.rflt.eln. 


r 


SELECTION  OF  CASES 


ON 


AGENCY. 


BT 

EUGENE  WAMBAUQH,  LL.D., 

PROFESSOR    OF    LAW    IK    HARTARD    UKIYBRSITT 


CAMBRIDGE 
HARVARD  UNIVERSITY  PRESS 


^■■).- 


\\,  ^  ^      >i  '  t  I.  \ • 


Copsright^  1896, 
Bt  Euoenb  Wambauoh. 


PREPACK 


Ik  selecting  and  arranging  these  caaes,  the  purpose  has 
been  to  furnish  material  for  the  study  of  the  principal 
topics  of  Agency,  including  some  topics  frequently  classed 
under  the  head  of  Master  and  Servant.  As  far  as  practi- 
cable, use  has  been  made  of  those  famous  cases  with  which 
it  is  peculiarly  important  that  the  student  should  become 
acquainted.  The  order  of  the  chapters  and  of  the  sections 
has  been  determined,  not  by  the  views  of  analytical  jurists 
or  of  codifiers,  but  by  the  supposed  convenience  of  stu- 
dents ;  and  consequently  the  plan  has  been  to  place  in  close 
juxtaposition  topics  that  throw  light  upon  one  another, 
and  to  present  the  easiest  and  the  most  fundamental  topics 
as  early  as  possible.  The  cases  as  to  each  topic  have  been 
arranged  chronologically.  The  statements  by  the  report- 
ers, and  the  opinions  of  the  judges,  have  been  reprinted 
in  full,  with  exceptions  indicated  in  the  foot-notes;  but 
the  arguments  of  counsel  have  usually  been  omitted. 
The  citations  in  the  foot-notes  have  been  intended  to 
include  only  such  cases  as  may  profitably  be  examined 
by  students. 

Thanks  are  due  to  Professor  William  A.  Keener,  of  the 
Columbia  Law  School,  and  Professor  Jeremiah  Smith,  of 
the  Harvard  Law  School,  for  cordial  permission  to  use  lists 
of  cases  prepared  by  them.    It  is  matter  of  regret  that  it 


lY  FREFAOE. 

is  impossible  to  acknowledge,  otherwise  than  in  the  most 
general  terms,  indebtedness  to  the  very  numerous  other 
workers — counsel,  judges,  reporters,  digesters,  text-writers 
—  from  whose  labors^  covering  several  centuries,  the  com* 
piler  has  derived  aid  at  eveiy  step. 

EirGENE  WAMBAUGH. 
Afru.  28,  ISOflb 
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CASES   ON   AGENCY, 


CHAPTER  I. 
INTRODUCTORY  TOPIC& 


SECTION  L 
Quifacit  per  aliumfacit  per  se.^ 

ANONYMOUS. 
Common  Pleas.    1304-5. 

[Fitzherbert's  Abridgment,  Annuitie,  pi.  51.] 

Amnnrr  against  the  heir  upon  a  deed  of  grant  made  by  the  father 
until  the  plaintiff  '  was  advanced  by  the  grantor  or  his  heirs  to  a  suitable 
benefice. 

IHlton.  After  the  death  of  our  father  our  mother  gave  to  the  plaintiff, 
by  our  procnrement  and  to  discharge  us,  the  deanery  of  T.,  of  which 
the  plaintiff  is  still  seised. 

Sisrle.  The  writing  is,  until  he  be  advanced  ''  by  the  grantor  or  his 
heirs,"  and  so  we  are  not,  &c. 

Henoham  [C.  J.].  Qui  per  alium  facit  per  se  ipsum  facere  videtur, 
and  have  care  that  he  answer  over. 

Msrle.  The  mother  of  the  defendant  gave  us  the  benefice  for  our 
lervioe,  and  not  in  discharge  of  the  annuitj^    Ready. 

And  the  other  side  said  the  contrary,  &c. 

1  Among  the  mles  appended  to  the  Sext,  promulgated  by  Pope  BonifBce  VIIL  in 
IS98,  are  the  following  i  "  lxtii.  Qaod  alien!  sno  non  licet  nomine,  nee  alieno  lioe- 
Ut.  LXTiii.  Potest  quia  per  alium,  qnod  potest  facere  per  Be  ipenm.  .  .  .  lxxii. 
Qni  faat  per  alinm,  est  perinde,  ac  si  faciat  per  se  ipenm."  Sexti  Decretalinm,  lib.  v. 
tit  xiL,  De  regoUs  jnris,  according  to  the  text  of  Friedbeig's  edition  of  the  Corpna 
Joiis  Canonid,  toL  IL,ooliunn  1124.  See  1  Pollock  &  Maitland's  Histoiy  of  Engliah 
Iaw,93,  196.  — Ed. 

*  Fitsherbert  says  defendant;  but  that  appears  to  be  an  error.  —  Ei>. 
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S  WHO  CAN  BE  AN  AGENT.  [CHAP.  I. 

West's  Symboleografht^  part  I.,  sec.  3,  Of  the  Fact  of  Man  (1590)  : 

Now  the  fact  of  that  person,  and  the  person  himselfe,  are  to  be 
considered.  The  fact  is  the  covenant  or  agreement,  or  the  offence* 
which  two  are  the  onely  way  making  obligations. 

The  person  is  hee  which  either  agreeth  or  offendeth,  and  beside  him 
none  other. 

And  both  may  be  bound  either  mediatly  or  immediatly. 

Immediatlj',  if  he  which  is  bound  do  agree. 

Mediatly,  when  if  he  which  by  nature  differeth  from  him,  but  not  by 
law,  whereby  as  by  some  bond  hee  is  fained  to  be  all  one  person,  doth 
contract  or  offend,  of  which  sort  in  some  cases  Ibe  those  which  be  in  our 
power,  as  a  wife,  a  bondman,  a  servant,  a  factor,  an  Atturney,  or  Pro- 
curator, exceeding  their  authoritie* 


SECTION  IL 

Who  can  be  an  Agent 
(A)  General  Principles. 

Perkins*  Profitable  Book,,  sees.  184-187  (1582) :  -^ 

184.  All  such  persons  as  can  grant  for  themselves  may  make  fiveiy 
of  seisin  for  themselves,  viz.  in  their  own  right,  and  as  servants  to 
others,  in  the  same  manner  and  form  as  they  may  grant,  &c.,  mutatis 
mutandis,  &c.  •  •  • 

185.  And  as  to  such  persons  as  cannot  make  livery  of  seisin  in 
their  own  right,  but  may  as  servants  to  others,  know,  that  a  monk, 
fiiar,  or  canon,  &c.,  professed,^  or  a  married  woman,  cannot  make 
livery  of  seisin  for  themselves,  viz.  in  their  own  right;  and  if  they 
make  any  livery  of  seisin  in  their  own  right,  it  is  void ;  because  per- 
sons professed  in  religion  cannot  have  any  land  in  their  own  right, 
except  he  be  severed  from  the  same  house  of  religion,  &c. 

186.  And  although  a  married  woman  maj*  be  seised  in  her  own 
right  with  her  husband,  3'et  livery  of  seisin  made  by  her  alone,  without 
the  agreement  of  her  husband,  is  void  ;  insomuch  that  notwithstanding 
such  livery  of  seisin,  her  husband  and  she  may  have  an  assise,  if  he  be 
seised  of  the  freehold  in  her  right :  but  in  such  case,  if  the  husband  be 
seised  in  his  own  right,  then  notwithstanding  such  livery  of  seisin  made 
by  his  wife,  he  shall  have  an  assise  in  his  own  name,  &c. 

187.  But  if  a  monk  or  other  person  professed  in  religion,  or  a  feme 
covert,  make  livery  of  seisin  according  to  the  deed  of  a  person  able  to 
make  a  feoffment  in  his  own  right,  and  by  a  letter  of  attorney  made  to 

>  On  civil  death,  see  1  Pollock  and  MaiUand's  History  of  English  Law,  416-491 .— Eix 
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him  or  her  bj  the  same  feoffor  so  to  do,  then  such  feoffknent  is  good ; 
becaase  the  feoffee  in  such  case  is  DOt  in  in  the  land  by  him  or  her  that 
made  the  livery  of  seisin,  bat  by  the  feoffor.  .  .  . 

CoK£  ON  LrrTLETON,  52  a  (1628)  :  — 

Few  persons  are  disabled  to  be  private  attorneyes  to  deliver  seisin ; 
for  moaoks,  infants,  fern  coverts,  persons  attainted,  outlawed,  excom- 
municated, villeins,  aliens,  &c.,  may  be  attorneyes.  A  fcm  may  be  an 
attorney  to  deliver  seisin  to  h^r  husband,  and  the  husband  to  the  wife, 
and  he  in  the  remainder  to  the  lessee  for  life. 

CoKB  ON  Littleton,  187  b  (1628)  :  — 

Albeit  baron  and  feme  (as  Littleton  here  saith)  be  one  person  in 
law,  so  as  neither  of  them  can  give  any  estate  or  interest  to  the  other, 
yet  if  a  charter  of  feoffment  be  made  to  the  wife,  the  husband  as  attur- 
ney  to  the  feoffor  may  make  liverie  to  the  wife ;  and  so  a  feme  covert, 
that  hath  power  to  sell  land  by  will,  may  sell  the  same  to  her  husband, 
because  they  are  but  instruments  for  others,  and  the  state  passeth  from 
the  feoffor  or  devisor* 


CHASTAIN  V.  BOWMAN. 
CoDRT  OF  Appeals  of  South  Carolina.     1833. 

[1  HUVs  S.  Car.  Law,  270.] 

Trted  before  Mr.  Justice  Evans,  at  Abbeville  —  Spring  Term,  1833. 

This  was  an  action  on  the  case,  against  the  defendants  as  common 
carriers  on  the  Savannah  River,  for  a  loss  sustained  bj*  the  burning  oi^ 
the  plaintiff's  cotton  on  board  their  boat.  The  boat  was  passing  down 
the  river  when  the  plaintiff  came  to  a  landing,  and  asked  if  it  could  carry 
his  cotton.  The  patroon  (a  slave  belonging  to  one  of  the  defendants) 
answered  that  it  could.  The  cotton  was  received,  and  was  burnt  on 
board  the  boat  before  it  reached  Augusta.  It  was  proved  that  the  de- 
fendants had  given  general  instructions  to  their  patroons  to  take  in 
freight  whenever  it  could  be  had,  and  that,  in  one  instance,  one  of  the 
defendants  had  received  pay  for  freight  engaged  by  his  patroon.  There 
was  also  some  evidence  to  show  the  general  custom  of  the  river.  Some 
witnessed  proved  that  it  is  the  custom  to  allow  patroons  to  take  in 
freight  generally,  and  others,  that  they  are  only  allowed  to  receive 
freight  when  a  boat  is  not  fully  laden. 

The  presiding  judge  charged  the  jur}'  that  the  defendants  were  not 
liable  unless  the  patroon  was  his  master's  agent,  and  authorized  to  take 
in  freight ;  that  the  authority  might  be  proved  by  showing  that  such 
was  the  custom  of  boat  owners,  or  bj*  proving  that  the  defendants  had 
given  such  authority ;  that  to  establish  a  custom,  it  must  be  proved  to 
be  universal ;  that  a  slave  might  be  the  agent  of  his  master,  and,  if  his 
agency  was  established,  the  master  was  bound ;  and  whether  the  agency 
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of  the  slave  was  established  in  this  case,  was  a  qaestion  submitted  to 
their  decision.  The  jury  found  for  the  plaintifT,  and  the  defendants 
appealed;  and  move  for  a  new  trial  on  the  ground  of  error  in  the  charge 
of  the  presiding  judge. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

From  the  instructions  given  to  the  jury,  it  is  more  than  probable  that 
they  found  the  verdict  on  the  ground  that  the  defendants  had  constituted 
their  patroon,  the  slave  Jack,  their  agent  to  contract  with  the  plaintiff 
for  caiTying  his  cotton,  and  on  that  ground  it  can  be  well  sustained. 

It  is  not  questioned  that  a  master  may  constitute  his  slave  his  agent, 
and  I  cannot  conceive  of  any  distinction  between  the  circumstances 
which  constitute  a  slave  and  a  freeman  an  agent,  —  they  are  both  the 
creatures  of  the  principal,  and  act  upon  his  authority.  There  is  no  con- 
dition, however  degraded,  which  deprives  one  of  the  right  to  act  as  a 
private  agent ;  the  master  is  liable  even  for  the  act  of  his  dog  done  in 
pursuance  of  his  command.  Two  witnesses,  Beck  and  Eaton,  prove  that 
defendants  had  given  general  instructions  to  their  patroons  to  procure 
freight  whenever  they  could,  and  in  one  instance  it  is  shown  that  one  of 
the  defendants  received  the  price  of  freight  on  produce  so  received  and 
carried  by  the  patroon,  a  distinct  recognition  of  their  authority  to  con- 
tract for  them  ;  and  there  is  not  a  tittle  of  evidence  that  this  authority 
was  ever  rescinded.  The  authorit}'  was  general  as  to  that  particular 
business,  and  the  contract  to  carry  was  directl}*^  in  pursuance  of  it. 
The  defendants  were  therefore  bound. 

The  proof  of  the  custom  appears  to  me  to  have  been  too  equivocal  to 
have  supported  the  verdict  on  that  ground  alone.  To  make  a  good 
custom  it  must  be  proved  to  be  general ;  and  if  the  proof  had  been  that 
those  concerned  in  the  navigation  of  the  Savannah  River  had,  from  time 
immemorial,  authorized  and  permitted  their  slave  patroons  to  contract 
for  carrying  freight,  the  defendants  would  have  unquestionably  been 
bound  by  it ;  but  the  proof  here,  with  the  exception  of  one  witness,  is 
confined  to  particular  instances,  and  it  is  not  verj'  obvious  that  that 
witness  clearly  understood  what  is  meant  by  a  general  custom. 

Motion  dismtseecL 

Harper,  J.,  absent 

WarcBa^y  for  the  motion. 
CcUhoun^  contra. 


8XCT.  n.]   COBB  V.   SUPERIOR  COURT  OF  GRAND  RAPIDS. 


COfiB^   Relator,  v.  JUDGE  OF  THE  SUPERIOR  COURT 

OF  GRAND   RAPIDS. 

Supreme  Court  of  Michigan.     1880. 

[43  Mich,  289.] 

Mandamus.    Submitted  April  13.    Decided  April  14. 

Smiley^  for  relator. 

JUaher^  for  respondent. 

Maeston,  C.  J.  In  a  cause  pending  In  the  Superior  Court  of  Grand 
Rapids  some  of  the  defendants  appeared  hy  an  attorney  and  afterwards, 
at  their  request  and  with  the  consent  of  their  attorne}',  a  substitution 
was  made  under  which  a  third  person  not  an  attorney  of  the  court 
appeared  in  the  cause  as  their  agent.  The  present  motion  raises  the 
right  of  a  party  to  appear  in  a  court  of  record  by  an  agent  who  is  not 
an  attorney  duly  licensed  to  practise  as  such.  It  was  claimed  on  the 
argument  that  parties  have  such  right  under  sec.  24,  art.  vL  of  the 
Constitution. 

Under  the  legislation  in  force  at  the  time  of  the  adoption  of  the  Con- 
stitution  no  person  was  permitted  to  practise  as  an  attorney  or  coun- 
BoUor  at  law,  except  in  the  county  court,  or  as  a  solicitor  or  counsellor 
in  chancer}*,  unless  approved  by  the  coui*t  for  his  good  character  and 
learning,  and  duly  admitted. 

The  Supreme  Court  was  authorized  to  grant  to  any  citizen  of  the 
State,  of  good  moral  character  and  of  the  age  of  twentj'-one  years,  a 
license  to  practise  as  an  attorney,  upon  an  examination,  if  satisfied 
that  the  applicant  possessed  sufficient  legal  learning  and  ability  to  dis- 
charge the  duties  of  such  office.  Such  attorney  is  required  to  take  the 
constitutional  oath  of  office,  and  may  be  removed  or  suspended  by  the 
several  courts  in  which  he  is  authorized  to  practise.  2  Comp.  L.  §  5622 
et  seq.  These  and  other  provisions  then  and  still  in  force  show  how 
carefully  the  right  to  practise  as  an  attorney  was  guarded,  not  in  the 
admission  to  practise  alone,  but  in  regard  to  their  standing  and  retain- 
ing  such  rights  thereafter.  This  legislation  and  our  entire  practice 
relating  to  attorneys  has  always  been  observed,  and  was  never  sup- 
posed to  conflict  in  any  way  with  the  constitutional  provision  referred 
to.  Our  rules  of  practice  in  reference  to  the  service  of  papers  are 
framed  upon  the  same  theory,  and  do  not  recognize  the  right  of  parties 
to  appear  by  agents  or  persons  who  are  not  attorneys  and  solicitors  of 
the  court,  and  we  are  of  opinion  that  the  word  ^'  agents"  as  used  in  the 
Constitution  does  not  give  the  broad  authority  claimed  by  the  respond- 
ent in  this  case.  The  Constitutional  Debates  referred  to  on  the  argu- 
ment throw  no  real  light  upon  this  question. 

If  the  word  ^^  agent"  as  used  in  the  Constitution,  is  not  to  be  con- 
strued as  synonj-mous  with  the  word  *^  attorney,"  what  is  to  be  the 
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result?  Parties  ma}*  appear  by  agents  possessing  no  legal  quallGcation 
or  even  ordinary  intelligence,  and  of  the  worst  possible  character ;  they 
ma}'  be  minors,  and  may  even  be  persons  who  have  been  disbarred  and 
removed  b}-  this  court  from  practising  as  attorneys  and  solicitors. 
They  could  not  practise  as  attorneys,  possessing  neither  the  legal  nor 
moral  qualideations  for  such  a  position,  and  3'et  they  could  appear  as 
agents.  They  would  possess  the  rights  of  attorne3's,  but  not  be  subject 
to  the  responsibilities ;  their  removal  by  the  court,  if  thej'  could  be 
removed,  would  be  a  mere  idle  ceremony*  Litigants  might  again  em- 
plo}^  them  and  authorize  them  to  appear  and  represent  their  interests, 
so  that  persons  who  could  not  practise  as  attorneys  could  as  agents, 
with  equal  rights  and  powers.  Such  could  not  have  been  the  intention 
of  the  framers  of  our  fundamental  law,  or  of  the  people  in  adopting  it. 

There  are  still  additional  reasons  for  this  view.  Attorneys  are 
licensed  because  of  their  learning  and  abilitj-,  so  that  they  may  not 
only  protect  the  rights  and  interests  of  their  clients,  but  be  able  to  assist 
the  court  in  the  trial  of  the  cause.  Yet  what  protection  to  clients  or 
assistance  to  courts  could  such  agents  give  ?  They  are  required  to  be 
of  good  moral  character,  so  that  the  agents  and  officers  of  the  couii;, 
which  they  are,  may  not  bring  discredit  upon  the  due  administration  of 
tlie  law ;  and  it  is  of  the  highest  possible  consequence  that  both  those 
who  have  not  such  qualifications  in  the  first  instance,  or  who  having 
had  them  have  fallen  therefrom,  shall  not  be  permitted  to  appear  in 
courts  to  aid  in  the  administration  of  justice.  One  of  the  principal 
powers  possessed  hy  courts  for  the  protection  of  the  public,  and  to 
maintain  the  high  standing,  character,  and  reputation  of  the  bar,  is  the 
right  to  expel  members  who  have  been  shown  guilty  of  immoral  acts, 
thus  rendering  them  unworthy  to  longer  retain  their  position  as  officers 
of  the  court.  This  coui*t  has  had  occasion  heretofore  to  disbar  attor- 
neys convicted  of  crime,  or  shown  guilt}*  of  some  serious  offence.  Such 
persons  can  no  longer  appear  as  attorneys  in  any  court  of  record,  and 
it  is  equally  clear  that  they  would  have  no  right  to  appear,  and  should 
not  be  permitted  to  represent  any  person  in  court,  either  as  attorneys, 
agents,  or  otherwise.  If  they  have  such  power  or  right  their  position  is 
better  than  before,  and  the  judgment  of  this  court  is  practicallj'  of  but 
little  force  or  efifect.  An  examination  of  the  opinions  of  this  court 
in  the  Matter  of  Mills,  an  attorne}'',  1  Mich.  392,  and  of  the  People  v. 
May,  3  Mich.  598,  will  show  the  impoitance  of  this  question. 

The  writ  must  issue  as  prayed  for. 

The  other  Justices  concurred.^ 

1  The  early  history  of  attorneys  at  law  may  be  traced  in  Glanvill,  lib  XL ;  Bracton 
de  Legibus,  fo.  334,  342-343 ;  Statute  of  Westminster  II.,  13  Kd.  I.,  stat.  1,  c.  10,  a  7 ; 
Fleta,  lib.  iv.,  c  vi.,  §  7,  lib.  vi.,  c.  vl.,  §  14,  lib.  vi.,  c.  ix.,  §§  7,  9-11 ;  Britton,  fo.  119  b, 
120,  285  b-287.    And  see  1  Pollock  and  Maitland's  History  of  English  Law,  190-196. 

"  Any  snitor  in  any  court  of  this  state  shall  have  the  right  to  prosecute  or  defend 
his  snit,  either  in  his  own  proper  person,  or  by  an  attorney  or  agent  of  his  choice." 
Constitution  of  Michigan,  art.  vi.,  sec.  24  (1850).  —  Ed. 
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SECTION  II.  (continued). 
XB)  Infancy. 

.  WATKINS  V.  VINCE. 
Nisi  Pbius.     1818. 

[2  StarkU,  368.] 

This  was  an  action  on  a  guarantee  by  the  defendant,  by  which,  as 
was  alleged,  he  had  guaranteed  to  the  plaintiff  the  payment  for 
100,000  bricks,  to  be  supplied  to  one  Sampson. 

The  guarantee  was  in  the  hand-writing  of  James  Vince^  the  son  of 
the  defendant,  a  minor  of  the  age  of  16.  It  was  proved  that  he  had 
rigned  for  his  father  in  three  or  four  instances,  and  that  he  had  ac- 
cepted bills  for  him. 

Chtmey  for  the  defendant  objected,  that  this  was  too  slight  evidence 
of  authority  given  to  the  son  to  warrant  the  receipt  of  the  guarantee  in 
evidence  against  the  father ;  but— 

Lord  Ellenborough  held,  that  this  was  sufficient  prima  facie 
evidence,  in  the  absence  of  any  inducement  on  the  part  of  the  son 
to  commit  a  crime. 

Ourn^  afterwards  objected,  that  such  a  guarantee  required  a  stamp ; 
but  — 

Lord  Ellenbosouoh  overruled  the  objection,  the  guarantee  being  a 
contract  relating  to  the  sale  of  goods,  and  therefore  within  the  excep- 
tion in  the  statute.  Verdict  for  the  plaintiff. 

Topping  and  V.  Lawes^  for  the  plaintiff. 
Gurnet/y  for  the  defendant 


JACOB  WIDRIG,  BY  NEXT  friend,  v.  LESTER  B.  TAGGART 

Supreme  Court  of  Michigan.     1883. 

[51  Mich,  103.] 

Assumpsit.    Defendant  brings  eiror.    Affirmed. 

Cobb  &  Ely^  for  appellant.  Recoupment  may  be  had  against  an 
infant  suing  for  the  value  of  his  services.  Moses  v.  Stevens,  2  Pick. 
832;  Thomas  v.  Dike,  11  Vt  273;  Hoxie  v.  Lincoln,  25  Vt.  210; 
Jodkins  v.  Walker,  17  Me.  38 ;  Vehue  t;.  Pinkham,  60  Me.  142. 

Oeo.  W.  Meadj  for  appellee.  In  an  infant's  action  for  the  value  of 
his  services  no  deduction  can  be  made  for  his  own  breach  of  the 
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oontract  of  employment.  Whltmarsh  v.  Hall,  3  Den.  375 ;  Deroeher  v. 
Continental  Mills,  58  Me.  217 ;  Robinson  v.  Weeks,  56  Me.  102 ;  Vent 
V.  Osgood,  19  Pick.  575 ;  Gaffne}*  v.  Hojden,  110  Mass.  137 ;  Me^er  v. 
Hard,  31  Vt.  642 ;  Dallas  v.  HoUingsworth,  3  Ind.  537 ;  Meredith  v. 
Crawford,  34  Ind.  399 ;  Bay  v.  Haines,  52  IlL  485-;  Kearney  v.  Doyle, 
22  Mich.  294. 

Grates,  C.  J.  The  plaintiff,  a  minor  of  the  age  of  nineteen, 
labored  as  a  farm  hand  for  defendant  from  the  last  of  March  until  the 
early  part  of  July,  a  space  of  eighty-five  dajs,  and  brought  this  action 
to  recover  for  the  service.  The  defendant  had  previously  paid  him 
$45.  The  Jury  found  in  his  favor,  and  allowed  him  $5.87,  and  the 
defendant  brought  error  to  this  court 

At  the  trial  the  defendant  proposed  to  recoup  damages  by  showing 
that  the  labor  sued  for  was  performed  under  an  express  contract  with 
the  plaintiff  to  serve  for  seven  months  at  $17.50  per  month,  and  that 
he  quit  during  the  term  and  just  before  harvest ;  but  the  court  ruled 
out  the  defence.  The  plaintiff  admitted  he  was  not  entitled  to  recover 
at  as  high  a  rate  as  $17.50  per  month,  and  the  circuit  judge  told  the 
jury  that  the  measure  of  recovery  would  be  what  the  services  were 
worth  at  that  season,  after  bearing  in  mind  that  the  value  might  be  less 
than  in  case  the  labor  had  been  extended  or  continued  through  the 
summer.  The  value  found  by  the  jury  was  at  the  rate  of  $15.50  per 
month,  —  a  sum  less  than  the  lowest  value  in  the  evidence.  We 
discover  no  error. 

The  plaintiff,  in  consequence  of  his  infancy,  was  not  compellable  to 
pay  damages  for  withdrawing  from  his  oontract  engagement  Recoup- 
ment is,  in  substance  and  effect,  a  cross-action,  and  unless  the  party 
whom  it  is  attempted  to  subject  to  it  could  be  compelled  to  respond 
for  the  damages  by  an  independent  action  against  him,  he  cannot  be 
reached  by  recoupment ;  and  such  was  the  position  ot  the  plaintiff. 

Persons  who  contract  with  minors  must  understand  that  thej*'  do  so 
at  the  risk  of  greater  or  less  disadvantage.  The  adult  binds  him- 
self, but  the  infant  does  not.  And  the  law  has  not  found  it  possible 
to  maintain  these  conditions  of  inequality,  and  at  the  same  time  secure 
to  the  adult  the  same  measure  of  remedial  right  which  obtains  where 
both  parties  are  of  full  legal  capacitj'. 

The  judgment  must  be  affirmed  with  costs. 

The  other  Justices  concurred.^ 

1  And  see  Vasse  t^.  Smith,  6  Cranch,  226  (1810);  Moses  r.  Stevens,  2  Pick.  332 
VSS4),  Hoxie  V.  Lincohi,  25  Vt.  207  (1853).  ^  Ed. 
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SECTION  II.  (conHnued). 
{€)  Coverture. 

EMERSON   V.   BLONDEN. 
Nisi  Prius.     1794. 

[1  Esp,  142] 

Assumpsit  for  the  use  and  occnpatioa  of  certain  rooms  in  the  plain- 
tiff's bouse,  which  had  been  let  to  the  defendant. 

The  defendant  and  his  wife  had  taken  the  apartments  at  a  certain 
rent,  the  wife  had  made  the  bargain,  and  had  agreed  to  give  three 
months'  notice  of  quitting.  Having  quitted  without  notice,  the  action 
was  brought  to  recover  the  three  months'  rent. 

A  witness  for  the  plaintiff  proved  a  demand  of  the  rent  from  the  de- 
fendant's  wife,  and  that  she  had  acknowledged  the  sum  claimed  to  be 
due,  and  had  promised  pa3'ment. 

iKngay^  for  the  defendant,  objected  to  this  evidence,  as  it  was  ad* 
mitting  the  declarations  of  the  wife,  and  her  acknowledgment  of  debt 
to  charge  the  husband. 

It  was  answered  by  the  plaintiff's  counsel,  that  the  defendant  having 
in  the  present  instance  permitted  his  wife  to  act  for  him,  in  making  the 
agreement,  and  settling  the  terms  upon  which  the  lodgings  were  taken, 
that  he  had  thereby  constituted  her  his  agent  for  that  purpose,  and 
should  therefore  he  bound  by  her  acts  and  admissions.. 

Lord  Kenton  said,  that  the  rule  of  law  had  been  correctly  stated  by 
the  plaintiff's  counsel,  that  where  a  wife  acts  for  her  husband  in  any 
business  or  department,  by  his  authority  and  with  his  assent,  that  he 
thereby  adopts  her  acts,  and  must  be  bound  b}*  any  admission  or  ac- 
knowledgment made  by  her  respecting  that  business,  in  which  by  his 
authority  she  has  acted  for  him,  and  that  therefore  in  the  present  case 
her  admission  of  the  debt  due  to  the  plaintiff,  on  account  of  the  lodging, 
was  competent  and  admissible  evidence  to  charge  the  husband. 

The  plaintiff  had  a  verdict. 

Erskine  and  BaMwin^  for  the  plaintiff. 

Mingay^  for  the  defendant. 


r.  1>A33Am,  {iMAF.  L 


{Dj  Tec  Stjltctk  or  Fi 
WUGHT  r.  DANSAH. 


Tbe  aeliaa  m  brought  for  the 
ifiagaKtOB  tlieco 
fivtJbenle  of  tfab 


^^  Robert  Duuttfa,  Windkr.  mw  Dcrt^-. 
4  sa^ks  doTcr  aeed^  ml  £S  Idc 
FerFIjBoal.* 

After  the  plihrtifT  hid  wiHtca  liiis  neaonadni,  the  defendmnt.  who 
Ofvriooked  liim  while  he  wiole  it,  desired  hia  lo  alter  the  figures  18  to 
1<S — ^  16«.  being  the  price  agreed  on.  This  the  plaintiff  aeooid- 
m^j  did.  Ther  then  parted,  the  ■fawhini  being  lell  with  tiie 
defendant. 

Fork  objected  that  this  was  not  a  auflkkut  ■forandmn  within  the 
statute  of  frauds,  not  haag  8%ned  bj  the  partr  to  be  charged  bj  it,  or 
his  aothorized  agent.* 

GarroK  and  Poller,  comira^  sabmitted  tiiat  the  drfendant  had  made 
the  plaintiff  his  agent  for  the  purpose  of  signing  the  mcmorandnm,  hf 
oreflooking  and  appro?  ing  of  what  he  had  written :  and  tiiej  pot  the 
case  of  a  man  incapable  from  disease  or  ^norance  of  writii^  for 
himsel£ 

Lord  ELLBABonocGH  said  the  J^ent  most  be  some  third  poson,  and 
eoold  not  be  the  other  contracting  partv.* 

FfaimikJT  mansMited. 

Garrow  and  Puller ^  for  the  plaintiff. 

Park,  for  the  defendant. 


^  TkepatiBeBtpntoorthestaiateaieRiiriHled^HC.  pL  SOL— Edu 
*  29  Car.  2,  c  3,  §  17,  cnctA.  **tbatt  bo  eontnct  lor  the  sale  of  amy  goods*  tc^  for 
the  price  of  XIO  or  ■ywaida.  shall  be  good  exrcfit,  &c^  or  thai  sane  Bote  or  eMMO- 
ia  wntiug  oi  the  said  bargain,  be  BJMle  aad  sigaed  br  the  parties  to  ba 
by  iBch  eoBtoct,  or  their  agcats  thereaato  lavfallj  aathoriaed.* — Bxr. 
v.BEudt^L.B.6Q.  &  720  (Ex.  Ch.  1871).— Edl 
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FAREBROTHEB  v.   SIMMONS. 
King's  Bench.    1822. 

[5  i?  ^  Aid.  333.] 

Assumpsit  b}*  the  plaintiff,  an  auctioneer^  against  the  defendant,  for 
not  taking  or  clearing  away  or  paj'ing  the  purchase-money,  being  £34, 
for  a  lot  of  tarnips,  standing  and  being  on  certain  land.  Second  count, 
for  crops  of  turnips  bargained  and  sold,  etc.,  and  the  usual  money- 
counts.  Plea,  general  issue.  At  the  trial  before  Wood,  B.,  at  the  last 
assizes  for  the  county  of  Surry,  the  only  question  was,  whether  there 
was  a  sufficient  contract  in  writing  to  satisfy  the  statute  of  frauds.  It 
appeared  that  the  contract  given  in  evidence  was  the  book  in  which  the 
plaintiff  himself  had  written  down  the  different  biddings  opposite  to 
the  lots,  and  which  book  had  been  duly  stamped.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  reserving  to  the  defendant  liberty 
to  move  to  enter  a  nonsuit.  Marryat^  in  last  Michaelmas  Term, 
obtained  a  rule  nisi  for  that  purpose,  and  cited  Wright  v.  Dannah,  2 
Camp.  203. 

Ourney  and  AhrcJham  now  showed  cause.  This  was  no  interest  in 
hnd ;  for  the  turnips  having  ceased  to  grow,  the  land  merely  was  a 
warehouse  for  them.  But  even  if  this  be  not  so,  the  book  is  sufficient 
to  take  the  case  out  of  the  statute.  For  the  plaintiff  may  be  considered 
as  the  agent  of  both  himself  and  the  defendant  for  the  purpose  of  reduc- 
ing the  contract  into  writing.  The  case  of  Wright  v.  Dannah  is  dis- 
tinguishable. There  the  party  who  wrote  the  memorandum  was  the 
person  who  made  the  sale  for  his  own  benefit  Here  it  is  the  case  of  an 
auctioneer,  who  has  no  personal  interest  in  the  transaction. 

Abbott,  C.  J.  The  most  favorable  way  for  the  plaintiff  is  to  treat 
the  question  as  a  case  of  goods  sold  and  delivered ;  and  then,  the  goods 
being  above  the  price  of  £10,  the  case  will  fall  within  the  17th  section 
of  the  statute  of  frauds,  which  requires  some  note  or  memorandum  in 
writing  of  the  bargain,  to  be  made  and  signed  by  the  parties  to  be 
charged  by  it,  or  their  agents,  thereunto  lawfull}'  authorized.  Now,  the 
question  is,  whether  the  writing  down  the  defendant's  name  by  the  plain- 
tiff, with  the  authority  of  the  defendant,  be  in  law  a  signing  by  the  de> 
fendanf  s  agent  In  general,  an  auctioneer  may  be  considered  as  the 
agent  and  witness  of  both  parties.  But  the  difficulty  arises,  in  this 
case,  from  the  auctioneer  suing  as  one  of  the  contracting  parties.  The 
case  of  Wright  v.  Dannah  seems  to  me  to  be  in  point,  and  fortifies  the 
conclusion  at  which  I  have  arrived,  viz.,  that  the  agent  contemplated 
6y  the  legislature,  who  is  to  bind  a  defendant  by  his  signature,  must  be 
some  third  person,  and  not  the  other  contracting  party  upon  the  record 

Hide  dbsolute. 
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BIBD  V.  BOCLTER. 
Kikg's  Bbkch.     183a. 

[4  B.  #-  Ad,  443.] 

Assumpsit  for  goods  sold  and  delivered,  and  goods  bai^afned  and 
sold.  Plea,  the  general  issae.  At  the  trial  before  Lfttledalf.,  J.,  at 
the  Hereford  Spring  Assizes,  1832,  it  appeared  that  the  gocds  in  ques- 
tion (wheat,  the  property  of  one  Smith)  were  a  lot  sold  at  an  auction, 
and  knocked  down  to  the  defendant  by  the  plaintiff,  who  was  the  aac- 
tioneer,  at  a  price  exceeding  £10.  The  course  pursued  at  this  sale 
was,  that  the  parties  as  usual  signified  their  biddings  to  the  auctioneer, 
who  repeated  them  aloud ;  and  when  the  hammer  fell,  one  Pitt,  who 
attended  as  the  auctioneer's  clerk,  called  out  the  name  of  the  pur- 
chaser, and,  if  the  party  assented,  made  an  entry  accordingly  in  the 
sale-book.  In  the  present  instance,  the' auctioneer  having  named  the 
defendant  as  the  purchaser,  Pitt  said  to  him,  ^^  Mr.  Boulter,  it  is  3*onr 
wheat ; "  tlie  defendant  nodded,  and  Pitt  made  the  entry  in  his  sight, 
he  being  then  within  the  distance  of  three  yards.  The  question  was, 
whetiier  a  note  or  memorandum  of  the  bargain  had  been  made,  pur- 
suant to  29  Car.  2,  c.  3,  s.  1 7,  by  the  part}*  to  be  chained,  or  his  agent 
thereunto  lawfully  authorized.  A  verdict  was  taken  for  the  plaintiff, 
and  leave  given  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose, 

The  Solicitor- General  (with  whom  was  Whately)  now  showed  cause. 
It  is  still,  perhaps,  vexata  qucestio^  whether  sales  b}'  auction  are  within 
the  seventeenth  section  of  the  statute  of  frauds  at  all,  but  see  Kenworthy 
V.  Schofield,  2  B.  &  C-  945 ;  but  it  is  not  necessary  to  discuss  that 
point.  The  objection  taken  on  the  other  side  was,  that  under  the 
seventeenth  section,  one  contracting  part}-  cannot  constitute  the  other 
his  agent,  to  sign  the  memorandum  (which,  it  was  said,  was  the  effect 
of  the  present  transaction) ;  and  Wright  v.  Dannah,  2  Campb.  203, 
and  Farebrother  v,  Simmons,  5  B.  ife  A.  333,  were  cited.  In  tlie  first 
of  those  cases.  Lord  Ellemborough  held,  that  the  agent  who  signed 
the  memorandum  must  be  a  third  person,  and  not  one  of  the  con- 
tracting parties ;  and,  in  the  other,  Abbott,  C.  J.,  referring  to  Wright 
r.  Dannah,  held  that  an  auctioneer's  signature  was  not  sufiScient, 
where  he  sued  as  one  of  the  parties  to  the  contract.  But  the  doctrine 
of  these  cases  is  not  borne  out  by  the  words  of  the  statute ;  and,  at 
common  law,  there  is  nothing  to  prevent  one  contracting  party  fh>ra 
being  the  agent  of  the  other ;  an  obligor,  for  instance,  from  giving  an 
obligee  a  power  of  attorney  to  execute  a  bond  for  him  ;  a  lessee  from 
executing  a  lease  as  attorney  of  the  lessor ;  a  party  from  accepting  a 
bill  by  procuration,  payable  to  his  own  order ;  assuming  the  authority 
in  each  case  to  be  complete,  which  would  be  matter  of  evidence.  It 
was  admitted  here  that  Smith,  the  owner  of  the  goods,  might  have 
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maintaiDed  the  action.  But  the  defendant  is  either  bound  by  the  eon- 
tract  originally,  or  not  bound ;  if  he  is  bound,  it  does  not  matter  by 
whom  the  action  is  brought,  so  that  it  is  a  party  entitled  to  enforce 
the  contract  by  action ;  and  this  was  the  view  taken  by  the  learned 
Judge  at  the  trial.  But  there  is  no  need  to  contest  the  cases  cited. 
Here  the  memorandum  was  not  signed  by  the  auctioneer,  who  sues, 
but  by  another  party,  Pitt,  who  signed  the  contract  by  the  defendant's 
immediate  authority.  If  it  is  rightly  held  that  a  contracting  party  can* 
not  be  the  agent  to  sign  under  section  17,  that  restriction  will  surely 
not  be  extended  to  his  clerk.    The  court  here  called  upon 

Jjudlawj  Serjeant,  and  Justice^  contra.  To  decide  in  favor  of  the 
plaintiff,  the  court  must  overrule  Farebrother  v,  Simmons,  5  B.  &  A. 
333.  It  is  not  disputed  that,  if  Smith  had  sued,  an  entry  by  the 
aactioneer  would  have  been  a  sufficient  memorandum  to  bind  the 
purchaser;  so  also  would  an  entry  by  his  clerk.  In  Henderson  v. 
Bamewall,  1  Y.  &  J.  889,  Hullogk,  B.,  observed  that  *^an  auc- 
tioneer's clerk,  who  writes  down  the  name  of  the  buj-er  in  his  pres- 
ence, is  the  agent  of  both  parties."  But  then,  whether  the  auctioneer 
or  the  clerk  sign,  the  same  objection  arises,  that  the  memorandum  is 
signed  by  one  of  the  contracting  parties,  who  is  plaintiff  in  the  suit ; 
for  the  clerk's  signature  is  that  of  his  master.  [Littledale,  J.  Then 
you  would  say  that  an  auctioneer  can,  in  no  case,  bring  an  action  like 
this  in  his  own  name.]  He  is  not  obliged  to  sue;  the  vendor  may.  If 
the  auctioneer  makes  himself  the  plaintiff,  he  must  take  the  consequent 
disadvantages.  [Taunton,  J.  May  not  the  vendor  have  two  agents ; 
one  to  extol  the  commodity,  the  other  to  do  the  mechanical  work  of 
making  the  memorandum  in  the  sale-book?]  The  latter  is  an  essen- 
Ual  part  of  the  auctioneer's  duty ;  the  clerk,  in  doing  it,  represents 
bim ;  and  it  was  proved  in  this  case  that  Pitt  was  the  clerk  and  servant 
of  Bird.  His  receipt  for  money  would  have  been  that  of  Bird,  and 
would  have  charged  Bird,  and  not  Pitt  himself.  Edden  v.  Bead,  8 
Camp.  839.  The  auctioneer,  in  this  case,  on  knocking  down  the  lot, 
says,  ^^It  is  Mr.  Boulter's"  (the  defendant);  and  the  clerk  writes; 
that  is,  in  effect,  that  the  auctioneer  writes  by  the  hand  of  his  clerk. 
If  not,  where  is  the  memorandum  by  an  agent  lawfully  authorized? 
for  there  was  no  attempt  at  the  trial  to  establish  a  distinct  agency  in 
the  clerk.  And  if  the  signature  is  to  be  made  available  as  that  of  the 
auctioneer  given  by  the  hand  of  his  clerk,  Wright  v.  Danuah,  2  Camp. 
203,  and  Farebrother  v.  Simmons,  5  B.  &  A.  833,  appl}'.  [Pat- 
TESOK,  J.  In  Blore  v.  Sutton,  3  Mer.  287,  the  signature  of  an  agent's 
clerk  acting  for  and  under  the  direction  of  the  agent,  in  a  case  within 
sect.  4  of  the  statute,  was  held  not  to  be  a  memorandum  by  the  au- 
thorized agent  of  the  principal.]  The  dictum  of  Hullook,  B.,  in  Hen- 
derson v.  Bamewall,  1  Y.  &  J.  889,  contradicts  this.  [Patteson,  J. 
That  was  not  called  for  by  the  case  before  the  court.]  In  a  sale  by 
auction  the  knocking  down  constitutes  the  contract;  the  entry  is  a 
requisite  superadded  by  the  statute,  but  it  is  not  a  distinct  transactioa 
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[LiTTixDALE,  J.  May  it  not  be  said  that  the  detk  is  constitated  a 
deputy  bj  all  the  room?]  He  goes  to  the  sale  in  a  definite  character, 
hired  to  act  for  a  particolar  master ;  he  could  not  soe  any  other  person 
for  work  and  labor ;  and  the  auctioneer  might  sue  for  labor  done  bj  his 
derk.  The  clerk  acts  as  a  mere  automaton  under  the  direction  of  the 
auctioneer. 

Dkhxah,  C.  J.  I  think  this  case  is  distinguishable  firom  Wright  v. 
Dannah,  2  Camp.  203,  and  Farebrother  v.  Simmons,  5  B.  dc  A.  333 ; 
and  it  appears  to  me  that  the  clerk  was  not  acting  merely  as  an  autom- 
aton, but  as  a  person  known  to  all  engaged  in  the  sale,  and  emplojed 
by  any  who  told  him  to  put  down  his  name.  Without,  therefore,  in- 
terfering with  the  cases  that  have  been  dted,  I  think  this  rule  must 
be  discharged. 

LriTLEDALB,  J.  With  respect  to  the  cases  relied  upon  in  support  of 
the  rule,  there  Is  certainly  a  difficulty  in  saying  that  a  purchaser  shall 
be  bound  by  a  contract  or  not,  as  the  action  is  brought  by  one  part\* 
or  another.  It  is,  indeed,  irregular  that  the  real  buyer  or  real  seller 
should  make  the  other  party  his  agent  to  sign  a  memorandum  under 
the  statute ;  but  when  that  is  done  through  a  third  person  the  objection 
is  removed.  An  auctioneer  is  enabled  by  law  to  sue  the  purchaser, 
but,  according  to  the  rule  iusisted  upon  for  the  defendant,  an  action  of 
this  kind  could  not  be  maintained  by  the  auctioneer.  I  think  that  a 
clerk  emplo3'ed  as  Pitt  was  in  this  case,  must,  in  an  action  brought  by 
the  auctioneer,  be  considered  as  his  agent  for  the  purpose  of  taking 
down  the  names,  and  also  as  the  agent  of  the  several  persons  in  the 
room  for  the  same  purpose,  and  to  prevent  the  necessity  of  each 
purchaser  coming  to  the  table  to  make  the  entry  for  himself. 

Tacmtok,  J.  I  ver}'  much  agree  with  my  brother  LrrrLEDALs  as  to 
the  difficulty  in  Farebrother  v.  Simmons,  5  B.  &  A.  333.  But  there  is 
no  necessity  to  overrule  that  case.  The  Chief  Justice  there  says,  in 
the  dose  of  his  judgment,  *'  Wright  v.  Dannah  fortifies  the  conclusion 
at  which  I  have  arrived,  viz.,  that  the  agent  contemplated  by  the  legis- 
lature, who  is  to  bind  a  defendant  by  his  signature,  must  be  some  thiixl 
person,  and  not  the  other  contracting  party  on  the  record."  It  is  a 
sufficient  distinction  between  that  case  and  this,  that  in  the  former  the 
auctioneer,  whose  signature  was  relied  upon,  was  the  party  suing ;  here 
the  signature  is  by  a  third  person.  I  would,  however,  go  farther  tlian 
this.  Under  the  circumstances,  I  think  Htt  maj'  be  considered  to  have 
been  the  agent  of  the  vendor.  It  is  not  necessary  to  suppose  that  the 
vendor  rested  a  particular  confidence  in  the  auctioneer  for  the  purpose 
of  putting  down  the  names  in  the  sale-book.  He  may  be  taken  to  have 
constituted  that  person  his  agent  for  the  making  of  such  entries,  whom 
the  auctioneer  might  choose  to  appoint.  If  so,  Rtt  was  agent  for  the 
vendor,  and  also  for  the  persons  in  the  room  who  saw  him  acting  as  he 
did  under  the  auctioneer,  and  by  their  acquiescence  constituted  him 
their  agent  for  the  business  which  they  saw  him  performing.  At  all 
events  he  is  a  tliird  person,  and  not  a  contracting  party  on  the  record 
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Pattbson,  J.  It  fs  not  necessary  here  to  overrule  Farebrother  o. 
Simmons,  5  B.  &  A.  333.  It  may  be  correct  to  say,  as  there  laid 
down,  that  the  signature  must  be  by  a  third  person,  and  not  by  a 
contracting  party  on  the  record.  Here  it  was  so.  According  to  the 
evidence,  Pitt  was  seen  by  all  the  parties  at  the  sale  making  the  entries 
in  the  sale-book ;  it  was  inconvenient  that  each  purchaser  should  come 
to  the  table  for  that  purpose,  and,  by  nodding  as  the  names  were 
called,  they  authorized  him  to  act  as  he  did.  Rule  discharged. 


SECTION  III. 
Who  can  he  a  Principal, 
{A)  General  Principles. 

STEAD  V.  THORNTON. 
Kino's  Bench,  1832. 

[3  B.i-Ad,  357.  n.  (a).] 

Assumpsit  for  money  had  and  received.  At  the  trial  before  Parke, 
J.,  at  the  Yorkshire  Lent  assizes,  1831,  it  appeared  that  the  mone}'  in 
question  was  part  of  the  bankrupt's  estate,  and  had  been  received  by 
the  defendant  in  the  capacity,  as  it  was  alleged,  of  agent  to  his  brother, 
who  was  assignee  of  the  bankrupt,  but  who  became  insane,  and  was  so 
daring  the  whole  time  when  the  money  was  received.  He  was  after- 
wards removed,  and  the  present  assignee,  the  plaintiff,  appointed  in  his 
stead.  At  the  trial  it  was  contended  that  the  money  having  been  re- 
ceived by  the  defendant  as  agent  for  his  brother,  the  late  assignee, 
there  was  no  privity  of  contract  between  the  parties  to  this  action,  that 
it  ought  to  have  been  brought  against  the  representatives  of  the  late 
assignee,  and  that  the  defendant  was  answerable  to  them  alone.  The 
learned  judge  directed  a  nonsuit,  with  leave  to  move  to  enter  a  verdict 
for  the  plaintiff.    A  rule  nisi  having  been  obtained  accordingly, 

John  Williams  and  Starkie  now  showed  cause,  and  restated  the 
ground  of  nonsuit.  The  imbecility  of  the  former  assignee  makes  no 
difference;  he  was  assignee  in  point  of  law  till  removed,  and  the 
defendant  would  have  been  liable  in  an  action  brought  by  him  for  the 
money  received  on  account  of  the  estate.  The  assignee's  want  of  intel- 
lect would  have  been  no  defence  to  such  an  action  against  his  agent. 
The  defendant  then  continues  to  be  legally  liable  for  this  money  to  the 
representatives  of  the  late  assignee,  and  therefore  no  privity  of  contract 
can  be  raised  between  the  defendant  and  the  new  assignee.  Sect.  66 
of  the  bankrupt  act,  6  6.  4.  c.  16,  applies  only  to  debts  due  to  the 
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bankrupt  at  the  time  of  the  Aresh  assignment ;  here  the  debt  was  not 
due  to  the  bankrupt,  but  to  the  former  assignee. 

F.  Pollock  (and  Alexander  was  with  him),  contra.  The  former  as- 
signee having  been  insane,  the  defendant  must  be  taken  to  have 
received  the  money  on  his  own  responsibilitj^  and  not  as  agent.  Where 
a  person  receives  monej*  with  knowledge  that  another  part}*  is  or  will, 
under  certain  circumstances,  be  entitled  to  it,  there  is  sufficient  privity 
to  make  the  receiver  liable  at  the  suit  of  such  other  party.  Littlewood 
V.  Williams,  1  Marsh.  589  ;  6  Taunt.  277.  The  argument  on  the  other 
side  would  introduce  a  circuity  of  action :  a  new  assignee  would  have 
to  sue  the  old,  and  he  to  sue  the  agent,  who  had  received  money 
and  not  paid  it  over.  Such  agent  cannot  indeed  be  liable  to  two  sets 
of  assignees  at  the  same  time,  but  he  may  be  to  both  successively. 
De  Cosson  v.  Vaughan,  10  East,  61,  shows  that  under  the  former 
bankrupt  acts  a  new  assignee  might  recover  in  debt  upon  a  Judgment 
recovered  on  behalf  of  the  bankrupt's  estate  by  an  assignee  who  had 
been  removed ;  and  that  case  is  applicable  here.  (Here  he  was  stopped 
by  the  court) 

LoBD  Tenterdek,  C.J.  We  are  not  called  on  to  decide  how  the 
case  would  be  if  the  defendant  had  received  this  money  as  the  duly 
constituted  agent  of  the  former  assignee.  He  could  not  be  so,  that 
assignee  having  been  incompetent  to  appoint  any  agent  He  is,  there- 
fore, in  the  situation  of  any  other  person  who  has  received  and  has  in 
his  hands  a  part  of  the  bankrupt's  estate,  and  is  undoubtedl}'  liable  to 
those  who  represent  that  estate. 

Parke,  J.  If  the  receipt  of  this  money  had  taken  place  under  such 
circumstances  that  the  former  assignee  could  have  been  charged  with 
it,  as  he  might  if  he  had  received  it  b}'  his  agent  or  clerk,  I  should  have 
thought  this  action  not  maintainable.  But  here  the  receipt  was  that  of 
the  defendant  alone,  who  stood  in  the  situation  of  a  mere  stranger,  and 
held  the  monej'  subject  to  the  claim  of  the  assignees  who  might  be 
afterwards  appointed. 

Patteson,  J.  It  is  unnecessary  to  say  what  might  have  been  the  case 
if  the  defendant  had  received  the  money  as  agent  to  his  brother.  It  is 
sufficient  that  he  did  not  stand  in  that  situation,  the  brother  being 
incapable  of  having  an  agent. 

Huk  absolute.^ 

1  With  this  case  compare  Read  v,  Legard,  6  Ex.  636  (1851),  and  Debenham  v.  Mel- 
lon, 6  App.  Gas.  24  (1880).' Ed. 
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SECTION  III.  (continued). 
(B)  Inpancy. 

BARTHOLOMEW  v.  DIGHTON. 
Queen's  Bench,  1595-6  and  1597. 

[Cro.  Eliz.  424.] 

EsROB  upon  a  judgment  in  the  Common  Pleas,  becaase  the  plaintiff, 
being  an  infant,  sued  by  attorney  and  recovered,  whereas  he  ought  to 
have  sued  by  his  guardian.  But  the  Court  upon  the  motion  held  that 
in  regard  the  plaintiff  hath  recovered,  and  it  is  for  his  benefit,  and  no 
prejudice  by  his  appearance  by  attornej',  that  it  should  not  be  assigned 
for  error :  but  they  would  advise.  And  afterward,  Pasch.  39  Eliz., 
being  moved,  it  was  held  clearly  to  be  eiTor.  And  the  judgment  was 
reversed  for  that  cause. 


WHITTINGHAM'S  CASE. 

Star  Chamber,  1602-3. 

[8  Co.  426] 

The  case  in  the  Star  Chamber,  Hil.  45  Eliz.,  was,  that  Riehaid  Whit- 
tingham  was  seised  of  three  messuages,  &c.,  in  Crayford,  in  the  county 
of  Kent,  held  of  the  Queen  in  socage,  as  of  the  manor  of  Newberry  in 
Crayford  in  fee ;  and  by  his  will  in  writing  devised  them  to  Prudence, 
his  bastard  daughter,  and  her  heirs,  and  died.  Prudence,  being  within 
age  of  21  years,  by  deed,  as  was  pretended,  did' enfeoff  Stephens  and 
others  of  the  said  tenements  in  fee,  and  died  within  age  withoOt  issue ; 
and  whether  this  feoffment  should  prevent  the  Queen  of  her  escheat  was 
the  question.  And,  on  consideration  bad  with  the  two  Chief  Justices, 
it  was  resolved  that  if  there  be  lord  and  infant-tenant,  and  the  infant 
makes  a  feoffment  in  fee,  and  executes  it  by  livery  of  seisin  by  his  own 
hands,  and  afterwards  dies  without  heir,  that  the  lord  should  not  take 
benefit  of  any  escheat  in  that  case.^  •  .  . 

But  afterwards  it  appeared  in  the  principal  case,  that  the  said  sup- 
posed feoffment  of  the  said  Prudence  wad  executed  by  letter  of  attorney 
made  by  the  said  Prudence ;  wherefore  it  was  resolved  that  it  was  void, 
and  that  the  land  did  escheat  to  the  Queen. 

^  The  report  i8  shortened  by  giTing  onljr  the  passage  as  to  the  power  of  attorney. 
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RAMES  t;.   MACHIN. 

Common  Pleas.    About  1608. 

[Noy,  130.] 

In  an  Ejectione  firm.,  by  the  Coart,  That  a  lease  for  years  for  an 
^fant  to  try  the  title,  is  good  enough,  because  it  is  for  his  advantage. 
Note  21  H.  6.  31,  letter  of  attorney  by  an  infant  to  receive  livery 
and  seisin  for  him.  ^ 


Lessee  of  LAWRENCE  v,  McARTER. 
Supreme  Court  of  Ohio.     1840. 

[10  Ohio,  37.] 

This  is  a  motion  to  set  aside  a  verdict,  taken  for  the  defendant,  in 
an  action  of  Ejectment,  in  the  county  of  Knox. 

William  Barton,  Sen. ,  was  once  the  owner  of  the  land. 

He  died,  and  his  will  was  proved  in  1802.  By  it  he  devised  the  land 
"  to  my  four  sons,  Gilbert,  William,  Joseph,  and  George,  or  the 
survivors  of  them,  and  their  heirs  and  assigns,  to  be  equally*  divided 
among  them  when  the  youngest  attains  the  age  of  twentj'-one  years." 

All  the  sons  survived  the  testator. 

^  "  And  that  which  is  to  his  adyantage  an  infant  can  do :  for  if  a  feoffment  be 
made  to  an  infant  who  makes  a  letter  of  attorney  to  another  person  to  take  livery  of 
seisin  for  him,  this  livery  of  seisin  is  well  made,  and  lawfully ;  the  canse  is  becaase 
this  is  for  his  advantage.  And  the  law  is  the  same  if  an  infant  make  me  the  bailiff 
of  his  manor,  and  to  have  the  care  and  administration  of  his  goods ;  if  afterwards 
he  will  bring  action  of  trespass  against  me,  I  plead  the  aforesaid  matter  in  bar  weU 
enough,  and  he  can  have  against  me  a  writ  of  acconnt,  which  wiU  be  to  his  advan- 
tage."    Per  Ayscoohe,  J.,  in  Botteler  r.  Newport,  Y.  B.  21  H.  VI.  31  (1442-^). 

"  All  such  gifts,  grants,  or  deeds  made  hy  an  infant,  as  do  not  take  effect  by  delivery 
of  his  hand  are  void.  Bat  all  gifts,  grants,  or  deeds  made  by  an  infant  by  matter  in 
deed,  or  in  writing,  which  take  effect  by  delivery  of  his  own  hand,  are  voidable  by 
himself,  and  his  heirs,  and  by  those  who  have  his  estate."  Perkins*  Profitahle  Book, 
sec  12  (1532). 

*'  The  words '  which  do  take  effect '  are  an  essential  part  of  the  definition ;  and  ex- 
clade  letters  of  attorney,  or  deeds  which  delegate  a  mere  power  and  convey  no 
interest.  ... 

"  The  distinction  between  the  deeds  of  femes  covert  and  of  infants  is  important : 
the  first  are  void ;  the  second  voidable.  .  .  . 

"  Powers  of  attorney  are  an  exception  to  the  general  mle  as  to  deeds ;  and  a  power 
to  receive  seisin  is  an  exception  to  that.  The  end  of  the  privilege  is  to  protect  infants. 
To  that  object,  therefore,  all  the  roles  and  their  exceptions  must  be  directed."  Per 
Lord  AfANSFisLD,  C.  J,  in  7onch  v.  Parsons,  3  Burr.  1794,  1804, 1S05,  1808  (1765).-^ 
Ed. 
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Greorge,  the  yonngest  son,  attained  twenty-one  years  in  1816. 

Gilbert  died  in  1812,  intestate  and  without  issae. 

William  died  prior  to  1812,  and  left  a  son  William  and  a  daughter, 
his  heirs-at-law. 

Joseph  was  living  when  George  arrived  at  full  age,  and  the  defendant 
DOW  holds  his  interest 

In  1815,  before  he  came  of  age,  George  gave  to  his  brother  Joseph  a 
letter  of  attorney,  to  sell  his  lands,  and  thej'  have  been  sold  under  it, 
and  the  defendant  claims  the  title. 

In  1835,  George  conveyed  to  the  plaintiff. 

In  the  same  year  William,  the  grandson,  convej-ed  to  the  plaintiff. 

M,  A.  Sayre  and  R.  C.  Hurd,  for  the  plaintiff. 

1.  The  letter  of  attorney  from  George  Barton  is  void,  because  at  the 
time  of  giving  it  he  was  an  infant  There  may  be  doubts  whether  an 
infant  can  make  a  valid  deed  of  bargain  and  sale,  or  of  lease  and  re- 
lease, but  a  letter  of  attorney,  conveying  no  present  interest,  is  spoken 
of  in  all  the  books  as  a  mere  nullity.  Zouch  v.  Parsons,  3  Burr.  1804 ; 
Saunderson  v.  Marr,  1  H.  Bl.  75;  Stafford  v.  Roof,  9  Cowen,  626; 
2  Kent  Com.  234,  236 ;  Fonda  v.  Van  Home,  15  Wend.  631 ;  3  Baa 
Ab.  598;  2  Roll.  Ab.  2;  Noy,  130;  Palm.  237;  Roll.  Rep.  242; 
8  Co.  45  a. 

An  act  done  by  another  for  an  infant,  which  act  must  necessarily  be 
by  letter  of  attorney  under  seal,  is  absolutely  void.  Whitney  v.  Dutch, 
14  Mass.  461. 

A  letter  of  attorney  given  by  an  infant  is  absolutely  void.  Pyle  v. 
Cravens,  4  Littell,  18 ;  Burton  on  Real  Property,  69 ;  Law  Library 
No.  67;  1  Story's  Eq.  247;  Bingham  on  Infancy,  34;  Story's 
Agenc}',  7. 

H.  Stanhery^  C.  Delano^  and   H,  B.  Curtis^  for  the  defendant. 

1.  There  is  scarcely  any  question  more  vexed  than  whether  the  acts 
of  infants  are  void  or  voidable. 

This  court  was  pressed  with  the  difficulty  arising  from  the  contrariety 
of  the  cases,  in  Drake  v,  Ramsay,  5  Ohio  Rep.  251.  but  settled  no  gen- 
eral rule. 

The  older  cases  seem  inclined  to  make  the  acts  of  infants  void  rather 
than  voidable,  and  though  no  recent  case  is  found  directlj*  overruling 
these  decisions,  yet  the  rule  of  late  recognized  is  based  on  a  different 
principle,  holding  the  acts  of  an  infant  void  where  they  are  to  his 
prejudice,  but  voidable  where  they  may  be  beneficial  to  him ;  and  leav- 
ing their  ratification,  or  disafiSrmance,  to  his  mature  judgment,  at  full 
age.  2  Kent's  Com.  236 ;  Oliver  v.  Houdlett,  13  Mass.  239 ;  Kline  v. 
Beebe,  6  Conn.  503. 

In  Yin.  Ab.  384,  it  is  said,  If  a  man  makes  a  deed  of  feoffment  to  an 
infant,  and  the  infant  makes  a  letter  of  attorney  to  another  to  take 
livery  for  him,  this  is  good,  because  it  is  for  his  benefit  S.  P.  1  RolL 
Ab.  730 ;  Whitney  v.  Dutch,  14  Mass.  457. 
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Laxb,  C.  J.i  The  effect  of  this  interpretation  is,  that  William  BarUm, 
the  grandson,  took  one  half  the  share  of  his  father  who  held  one  fourth 
the  land  under  the  will,  and  one  sixteenth  as  the  heir  of  his  unde 
GQberty  whidi  b  now  the  property  of  the  plaintiff,  and  is  five  thirty- 
seconds  of  the  entire  estate. 

The  same  rule  of  construction  gave  to  George  Barton  ten  thirty- 
seo(Hids,  which  is  likewise  held  bj  the  plaintiff,  under  a  deed  from  him, 
onless  George  was  divested  of  his  title  by  the  sale  under  the  letters  of 
attorney,  given,  in  his  minority,  to  his  brother  Joseph. 

It  is  claimed  by  the  plaintiff  that  these  letters  of  attorney  are  void, 
incapable  of  ratification,  and  never  well  executed. 

We  are  then  led  to  the  oft  discussed,  and  yet  not  settled  question,  as 
to  what  acts  of  an  infant  are  void  and  what  voidable.  No  accurate 
test  has  yet  been  propounded  to  determine  this  important  point,  and 
the  authorities  seem  rather  to  decide  individual  cases  than  to  give  a 
comprehensive  and  intelligible  rule.  Tet  in  all,  and  from  the  earliest, 
we  find  it  laid  down  that  deeds  which  do  not  derive  their  efficacy  fit>m 
delivery  only  are  void ;  and  it  has  been  held  in  many  cases,  and,  as 
far  as  I  can  learn,  without  a  dissenting  opinion,  or  a  contradictory 
authority,  that  letters  of  attorney,  conveying  no  present  interest,  are 
absolutely  nulL 

It  would  be  a  bold  act  to  attempt  to  withstand  this  body  of  precedent, 
and  we  cannot  but  recognize  it  as  destructive  of  that  part  of  the  de- 
fendant*8  title. 

It  is  therefore  unnecessary  to  consider  any  further  questions.  The 
plaintiff  is  entitled  to  fifteen  thirty-seconds  of  the  land. 

The  defendant  is  to  have  the  benefit  of  the  law  for  the  relief  of 
occupants.  Motion  granted* 


WILLIAM  D.  WAPLES  v.  RICHARD  F.  HASTINGS. 
Superior  Court  of  Delaware.     1842. 

[3  Harrimsttm,  408.] 

Judgment  confessed  on  bond  and  warrant  of  attorney,  dated  18th 
of  February,  1836.  On  the  application  of  defendant,  rule  to  show 
cause  why  the  judgment  should  not  be  vacated,  on  the  ground  that  the 
defendant  was  an  infant  at  the  date  of  the  bond  and  warrant  of 
attorney. 

At  the  hearing  it  appeared  that  the  defendant  was  bom  on  the  24th 
of  April,  1816.  He  was  acting  as  a  man  of  Aill  age  in  1836,  doing 
business  as  a  partner  with  his  father ;  generally  understood  to  be  of 

^  The  rapoTthM  been  abbreTiated  by  omittiiig  from  the  arguments  and  from  the 
opinion  passages  as  to  the  natue  of  the  estate  transmitted  to  the  sons  by  the  will.  —  Em 
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age,  and  voted  at  the  general  election  in  that  year.  In  March,  1840, 
he  ezecated  a  paper  under  hand  and  seal,  expressly  to  recognize  and 
confirm  this  bond  and  warrant  of  attorney  given  to  William  D.  Waples, 
in  February,  1836.  The  judgment  was  confessed  on  the  23d  of 
February,  1836. 

Houston^  in  support  of  the  rule. 

Hidgelt/j  contra. 

Bayard  replied. 

Bt  the  Court.  The  bond  and  warrant  of  attorney  of  an  infant  are 
Toid.     3  Com.  Dig.,  Enfant,  B,  Co.  Lit.  172  a. 

The  court,  on  motion,  will  set  aside  a  judgment  on  a  warrant  of 
attorney  executed  by  an  infant  3  Com.  Dig.,  Enfant^  B ;  2  W.  Bl. 
1133 ;  1  H.  Bl.  76,  Saunderson  v.  Marr. 

Even  if  the  contract  could  be  confirmed  after  full  age,  it  would 
not  set  up  the  warrant  of  attorney.  2  B.  d;  C.  824,  Thornton  v. 
mingworth. 

The  bond  and  warrant  of  attorney  failing,  the  judgment  is  without 
authority  and  must  be  vacated. 

The  cases  of  suits  against  femes  covert  as  femes  sole  have  only 
decided  that  the  court  will  not  permit  the  defendant  to  set  up  her 
coverture  in  a  summary  way,  but  put  her  to  plead  the  covei*ture. 

liule  absolute.^ 

'  "  Ab  act  which  an  infant  is  under  a  legal  incafwcitj  to  perform  is  the  appoint- 
ment of  an  attorney,  or,  in  fact,  an  agent  of  any  kind.  And  this  rule  depends  upon 
reasoning  which,  if  somewhat  refined,  is  jet  perhaps  well  fonnded.  The  constitnting 
of  an  attorney  by  one  whose  acts  are  in  their  nature  voidable  is  repugnant  and  im- 
possible, for  it  is  imparting  a  right  which  the  principal  does  not  possess,  —  that  of 
doing  Talid  acts.  If  the  acts  when  done  by  the  attorney  remain  voidable  at  the  option 
of  the  infant,  the  power  of  attorney  is  not  operative  according  to  its  terms ;  if  they 
are  binding  upon  the  infant,  then  he  has  done  through  the  agency  of  another 
what  he  could  not  have  done  directly,  —  binding  acts.  The  fundamental  principle 
of  law  in  regard  to  infants  requires  that  the  infant  should  have  the  power  of  affirming 
such  acts  done  by  the  attorney  as  he  chooses,  and  avoiding  others,  at  his  option ; 
but  this  involves  an  immediate  contradiction,  for  to  possess  the  right  of  availing 
himself  of  any  of  the  acts,  he  must  ratify  the  power  of  attorney,  and  if  he  ratifies  the 
power,  all  that  was  done  under  it  is  confirmed.  If  he  affirms  part  of  a  transaction, 
be  at  once  confirms  the  power,  and  thereby,  against  his  intention,  affirms  the  whole 
transaction.  Such  personal  and  discretionary  legal  capacity  as  an  infant  is  vested 
with  is,  therefore,  in  its  nature,  incapable  of  delegation ;  and  the  rule  that  an  infant 
cannot  make  an  attorney  is,  perhaps,  not  an  arbitrary  or  accidental  exception  to  a 
principle,  but  a  direct,  logical  necessity  of  that  principle.  But  if  the  considerations 
suggested  as  the  foundation  of  this  rule  be  not  satisfactory,  the  rule  itself  Ib  estab- 
lished by  a  conclusive  weight  of  authority."    1  American  Leading  Cases  (5th  ed.),  247. 

For  a  discussion  of  the  distinction  between  void  and  voidable,  see  The  State  n 
Richmond,  26  N.  H.  232, 237-239  (lS&S),per  Bell,  J.,  and  Markby's  Elements  of  Law, 
H  S74,  649-652»  764.  ^  Ed. 
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HARDY   r.  WATERS. 
Supreme  Judioal  Court  of  Maine.     1853. 

[38  Me,  450.] 

On  exceptions  from  Nisi  Frius^  Hatha  way,  J.,  presiding. 

Assumpsit,  on  a  promissory  note,  payable  to  a  minor,  wlio  was 
under  guardianship.  The  note  was  indorsed  to  the  plaintiff,  b}-  a 
brother  of  the  pa3'ee,  also  a  minor,  being  authorized  by  the  pa3*ee  to 
write  his  name  thereon.  Since  this  suit  was  commenced,  the  guardian 
had  approved  of  the  transfer  to  plaintiff. 

The  defence  was  that  the  note  had  not  been  legall}'  negotiated,  and 
therefore  the  plaintiff  could  not  maintain  this  action.  The  court 
ruled  otherwise,  and  the  plaintiff  recovered  the  amount  of  the  note. 
Defendant  excepted. 

Cuttingy  for  defendant. 

It  is  not  contended  that  an  infant  pa3'ee  may  not  indorse  and 
transfer  a  note  payable  to  him  or  his  order,  as  was  decided  in  Nightin- 
gale v.  Withington,  15  Mass.  272,  or  make  a  ratification  after  be- 
coming of  age,  as  in  Whitney-  v,  Dutch,  14  Mass.  457. 

But  it  is  denied  that  an  infant  under  guardianship  has  such  authorit}- ; 
or  having  such  authority',  can  delegate  to  another ;  or  if  to  another, 
an  infant. 

It  is  settled  bej'ond  controversj*  that  an  infant  cannot  delegate 
authority  to  an  agent  or  attorney  to  transact  business  or  appear  in 
his  behalf. 

An  infant  is  also  incapable  of  assuming  any  power  as  an  agent  or 
attorney.  More  especially  if  the  infant  delegating  such  power  be  under 
guardianship.  If  a  decision  adverae  to  these  propositions  be  pix>- 
nounoed  by  this  court,  it  would  overturn  all  the  elementary  law  on 
this  subject 

^'  The  assignment  of  a  promissory  note  by  an  attorne3'  in  fact  of  an 
infant  obligor  is  void,  though  the  infant  be  present  at  the  assignment.** 
Semple  v.  Morrison^  7  Monroe  (Kentuck}')*  298,  cited  in  2  Sap.  U. 
S.  Dig.  159. 

The  consent  of  the  guardian,  since  the  commencement  of  the  suit, 
cannot  affect  the  rights  of  the  parties  as  they  existed  when  the  suit 
was  instituted.  Ford  v.  Phillips,  1  Pick.  202 ;  Thing  v.  Libbey-  16 
Maine,  55. 

Peters,  for  plaintiff,  cited  15  Mass.  before  cited;  22  Pick.  540; 
Nightingale  v.  Withington,  15  Mass.  272;  2  Kent's  Com.  235;  1  N. 
H.  73;  10  Peters,  71 ;  7  Cowen,  179  ;  1  Met.  559 ;  Whitney  v.  Dutch  & 
oZ.  14  Mass.  457. 

Sheplet,  C.  J.  —  It  is  admitted  that  an  infant  may  transfer  a 
promissory  note  payable  to  himself  by  indorsement.  It  is  denied 
that  he  can  confer  upon  another  the  power  to  do  it  for  him,  the  reason 
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is,  that  an  indorsement  b}'  an  infant  is  voidable ;  while  his  act  confer- 
ring power  upon  another  to  do  it  for  him  is  void. 

If  the  act  of  transfer  in  this  case  be  voidable  onlj',  it  is  to  be 
regarded  as  valid  until  avoided ;  and  it  can  be  avoided  only  by  the 
infant  or  his  heir  or  personal  representative.  If  the  power  to  indorse 
bj'  another  was  void,  it  could  not  be  ratified,  and  the  plaintiff  could 
acquire  no  legal  interest  in  the  note ;  and  the  approval  of  the  guardian 
since  the  commencement  of  the  suit  cannot  aid  him. 

In  the  case  of  Whitney  v.  Dutch,  14  Mass.  457,  the  right  of  an 
infant  to  empower  another,  otherwise  than  by  an  instrument  under 
seal,  to  do  an  act  for  him,  which  he  might  lawfully  perform  himself, 
was  fwWy  considered.  It  was  admitted,  if  the  court  w^re  confined  to 
the  letter  of  the  authorities,  it  must  conclude,  that  the  act  could  not  be 
performed  by  delegated  power. 

Considering,  that  the  object  of  the  law  was  to  protect  infants  from 
injury,  and  that  this  would  be  fuUj'  effected  by  regarding  contracts  so 
entered  into  as  voidable  and  not  void,  the  court  came  to  the  conclusion 
that  there  could  be  no  difference,  upon  principle,  between  the  ratifica- 
tion of  a  contract  made  by  an  infant  and  one  made  through  the  inter- 
vention of  another  person  acting  under  parol  authority  from  him. 

Changes  in  the  law  respecting  negotiable  paper  are  undesirable, 
and  should  not  be  made  without  strong  reasons  for  them.  The  de- 
cision in  that  State  was  made,  and  the  rule  of  law  established,  while 
this  State  composed  a  part  of  it  It  should  not,  after  it  has  been  so 
long  received  as  the  law,  be  abrogated  merely  because  other  highlj^ 
respectable  courts  have  come  to  a  different  conclusion,  especiallj'  when 
it  is  not  perceived,  that  it  has  been,  or  is  likely  to  be  productive  of 
an}'  injustice  or  miscliief.  Exceptions  overruled. 

Tennet,  Appleton,  and  liiCE,  JJ.,  concurred. 


SECTION  III.  {continued). 
(JJ)  Coverture. 

OULDS  AND  Others  v.  SANSOM. 
Common  Pleas.    1810. 

[3  TVrunton,  261.] 

This  was  a  writ  of  right.  The  demandants,  three  coheiresses,  femes 
covert^  suing  without  their  husbands,  by  their  attorney,  demanded  cer- 
tain premises  in  Leighton,  Essex.  They  counted  upon  the  seisin  of 
Mary  Lewis,  and  averred  that  upon  her  death,  for  that  she  died  without 
iflsae  of  her  body,  the  right  descended  to  John  Spriggs,  father  of  the 
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eonsiii  and  beir  <tf  Mary  Lewis^  bot  only  argn- 
[y.  vfitfcaa  tbe  coosinage  of  the  aaid  John  to  the  said  Maiy 
%b  iKve  been  <£rectij  and  expnaaLj  ahowii  by  the  count 

Da  aoppofft  of  the  demorra;  toc^  a  preliminary  objeo- 
covert  ooald  not  make  ao  attorney. 
Scijt^  admitted  he  oould  not  answer  this  objection. 
Lawwkskm^  J.  It  is  matter  in  abatement  of  the  writ.    The  judgment 
ht  fmod  6mev€  etuaetmr. 

Judgment  for  the  tenanL 


SUMNER  ».  OONANT. 

ScnUEMB  COCBT  OF  Yesmost.     1836. 

po  rc.9] 

EjBnasarr,  to  reoorer  a  lot  of  land  in  Barnard,  numbered  165.  The 
plaiatifE  daimed  to  dertTe  title  from  Renning  Wentworth,  as  one  of  the 
crigBaal  grantees  of  said  town  of  Barnard.  On  the  trial  of  the  cause, 
tbt  piaiwtiff  gave  in  evidence  a  copy  of  the  charter  of  the  town  of 
Barnard,  which  grants  the  town  in  sixty-nine  eqnal  shares  to  the  per- 
sons tberan  named.  After  if  mSng  other  grantees,  the  shares  of  Gov. 
Wcntwoffth  are  mentioned  as  follows :  ^^  H^  Excellency  Benning  Went- 
Esq.,  a  tract  as  marked  in  the  plan,  ^  B.  W.'  to  contain  five 
acres,  which  is  to  be  accoonted  two  of  the  within  shares." 
TVe  shares  of  Got.  Wentworth  were  not  designated  on  the  plan  by  the 
letters  ^'^  B.  W.**  beii^  marked  thereon.  The  plaintiff  also  offered  in 
evidenee  a  copy  of  the  wiU  of  Benning  Wentworth,  who  devised  the 
whole  of  his  eaUte,  both  real  and  personal,  to  Martha  Wentworth,  his 
wife.  A  eopy  of  the  will  of  the  said  Martha  Wentworth,  who  devised 
an  her  real,  personal  and  mixed  estate  to  her  daughter,  Martha  Went- 
worth, wife  of  John  Wentworth,  in  tail-general,  with  power  to  sell  and 
<fispo8e  of  soch  part  of  the  personal  or  real  estate  as  might  be  best 
spared,  for  her  and  her  fiimily's  comfortable  sopport,  and  to  do  good  to 
the  poor  and  needy.  A  power  of  attorney  fbom  John  Wentworth  and 
Manha.  hb  wife»  to  Isaac  Shepherd,  authorising  the  said  Shepherd,  in 
of  the  said  John  and  Martha,  '^  to  prosecote,  sue  for,  and 
an  and  erery  the  r^t  and  rights  commonly  caUed  the  Gov- 
t's right,  or  fkrm,  situate  and  beii^  in  the  State  of  Vermont,  in 
FT  township  in  said  State,  containing  five  hundred  acres,  more  or 
and  reserved  to  His  Excellency*  the  late  GoTemor  Benning  Went- 
worth "*  and  abo  empowering  the  said  Shepherd  *^  to  convey  all  and 
crefT  SQcb  right  or  right  or  rights  in  said  State  of  Yermont,  in  our 
name,  and  to  give  iW^is  of  quit  daim  to  pnrdiasers  of  the  same."  The 
plaintitr  also  ofl^red  a  iK'ed  fV\^m  the  said  John  Wentwoith  and  Martha, 
htt  wif^,  executed  by  said  Shephei\l  as  their  attorney,  to  Henry  A. 
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Bandall,  oonyeying  (among  other  lands)  Gov.  Wentworth's  two  rights 
in  Barnard.  Also,  a  power  of  attorney  from  said  Randall  to  said 
Shepherd  empowering  the  said  Shepherd,  as  the  attorney  of  said  Ran- 
dall, to  sell  and  convey,  in  the  name  of  said  Randall,  by  quit-claim 
deed,  any  or  all  of  the  said  Randall's  lands,  and  a  deed  from  said 
Randall,  executed  hy  said  Shepherd,  as  his  attorney^  to  the  plaintiff, 
conve3*ing  (among  other  rights)  Gov.  Wentworth's  two  rights  in  Bar- 
nard. Also,  a  cop3'  from  the  proprietors'  records  of  said  town,  wl^ich 
show  that  a  meeting  was  called  '^  to  see  if  the  proprietors  will  rectify 
any  mistakes,  if  there  should  be  an}'  found,  in  the  proprietor'  records," 
**  to  see  if  the  proprietors  will  finish  laying  out  and  dividing  the  re- 
mainder of  the  undivided  lands  in  said  Barnard,"  and  for  other  pur- 
poses, as  specified  in  the  warning ;  that  the  proprietors  met  on  the  6th 
of  October,  1795,  and  chose  ^^  a  committee  of  three  to  look  into  the 
proprietors'  records  and  state  the  mistakes  and  make  report  at  the  next 
meeting;"  that  the  meeting  adjourned  to  the  14th  of  October,  1795; 
that  the  proprietors  met  pursuant  to  the  adjournment,  and  the  commit- 
tee, appointed  at  the  previous  meeting,  reported  that  on  examination  of 
the  records  the}'  found  that,  at  a  former  meeting  of  the  proprietors, 
a  division  of  lands  in  said  Barnard  had  been  made,  and  the  lots  on 
which  the  settlers  lived  were  voted  to  them  in  lieu  of  the  lots  b}"^  them 
drafted,  and  the  remainder  of  said  division  was  made  by  draft ;  that 
the  clerk,  through  mistake,  entered  on  the  records  all  the  voted  and 
drafted  lands,  as  voted,  making  no  distinction,  and  that  they  had 
*  entered  the  voted  and  the  drafted  lands  as  follows :  Governor's  two 
shares,  drafted,  166,  169,  265,  165,  168,  264,''  which  report  the  meet- 
ing voted  to  accept. 

The  several  deeds  and  letters  of  attorney  above  set  forth  were  duly 
executed  and  acknowledged,  and  the  magistrate  who  took  the  acknowl- 
edgment of  Martha  Wentworth  certified  that  she  was  examined  sepa- 
rate and  apart  from  her  husband.  The  defendant  objected  to  the 
introduction  of  all  the  foregoing  evidence,  except  the  copy  of  the 
charter,  and  the  several  wills  of  Benning  Wentworth,  but  the  court 
overruled  the  objections,  and  admitted  the  evidence.  The  plaintiff  also 
gave  evidence,  tending  to  prove  the  marriage  of  Michael  Wentworth  to 
the  said  Martha  Wentworth  first  named,  on  the  19th  December,  1770 ; 
and  also,  of  the  said  John  Wentworth  to  the  said  Martha  Wentworth, 
secondly  above  named,  on  the  7th  January,  1802,  and  that  the  said 
Benning  Wentworth  died,  prior  to  the  31st  day  of  October,  1770,  and 
that  the  said  John  Wentworth  died  on  the  Sd  day  of  June,  1831 ;  and  it 
was  conceded  that  the  defendant  was  in  possession  of  the  land  in  con- 
troversy. On  the  trial,  the  counsel  for  the  defendant  contended  and 
requested  the  court  to  charge  the  jur}' :  1.  That  b\*  the  terms  of  the  char- 
ter, if  Benning  Wentworth  acquired  any  rights  under  such  charter,  he 
acquired  a  right,  in  severalty,  to  500  acres  of  land  in  one  separate  and 
distinct  tract,  and  not  a  right  to  five  or  six  different  tracts  located  in 
different  parts  of  the  town,  and  that  it  was  incumbent  on  the  plaintiff 
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to  show  the  land  sued  for  to  be  a  part  of  said  tract ;  2.  That,  inasmach 
as  the  tract  attempted  to  be  granted  by  said  charter  to  said  Benning 
Wentworth  was  not  therein  described  with  such  certaint}'  that  it  could 
be  known  and  distinguished  from  the  lands  granted  by  said  charter  to 
the  other  grantees  therein  named,  said  gi*ant  was  void  as  to  said  Went- 
worth; 3.  That  the  said  Benning  Wentworth  never  had  anj*  legal 
interest  in  the  land  in  question,  bv  virtue  of  said  charter;  4.  That 
nefther  the  plaintiff  nor  any  of  the  persons  from  or  through  whom  his 
pretended  title  passed  ever  had  any  legal  right  or  interest  to  the  land 
in  question,  by  virtue  of  any  division  of  the  lands  in  Barnard,  shown  by 
the  evidence  in  the  case  to  have  been  made  bj*  the  proprietors  of  said 
town.  But  the  court  refused  so  to  charge  the  jury,  but  did  charge  them 
to  the  contrary  thereof.  Whereupon  the  jury  returned  a  verdict  for  the 
plaintiff,  and  the  court  rendered  judgment  thereon ;  to  which  decision 
and  charge  the  defendant  excepted. 

Athens  &  Udgerton,  for  the  defendant 

T.  Hutchinson^  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  J.^  The  case  shows  that  all  the  right  of  Benning  Wentworth 
came  bj*  devise  to  Martha,  the  wife  of  John  Wentworth,  about  1 803 ; 
and  the  onl}-  remaining  question  is,  whether  the  plaintiff  has  ac- 
quired her  title.  This  depends  on  the  validity  of  the  power  of  attor- 
ney, executed  by  her  and  her  husband  to  Shepherd,  in  October,  a.  d. 
1808.  The  power  was  undoubtedly  good  for  all  the  purposes  men- 
tioned in  it,  except  that  of  conveying  lands ;  because  the  husband  alone 
was  competent  to  authorize  all  necessarj-  acts  to  accomplish  those  pur- 
poses. And  whether  it  was  also  good  for  the  purpose  of  passing  her 
title  to  the  lands  is  a  question  of  great  importance,  and  one  which  has 
never  been  decided  in  this  court  to  our  knowledge. 

At  common  law,  a  woman  under  coveiixire  could  make  no  convey- 
ance of  her  lands,  except  through  the  agency  of  a  court  of  record.  She 
oould  neitlier  convey*  directl}*  by  deed,  nor  authorize  any  one  to  convey 
for  her.  All  her  present  right  to  convey  by  deed  is  therefore  conferred 
by  statute.  The  requisites  of  a  common  deed  of  conve3'ance  are  pre- 
scribed by  the  fifth  section  of  the  act  regulating  conve3'ances.  It  must 
be  **  signed  and  sealed  by  the  party  having  good  and  lawful  authority 
thereunto/'  and  ^^  signed  by  two  or  more  witnesses,  ^c.**  The  ninth 
section  contemplates  that  such  deed  may  be  executed  by  attorney,  and 
discloses  some  of  the  requisites  of  the  power  of  attorney.  The  words  are, 
"  such  power  having  been  signed,  sealed,  and  acknowledged  before  a  jus- 
tice of  the  peace,  by  the  party  having  lawful  right  to  make  the  same." 
Thus  far  the  statute  is  applicable  to  all  persons  having  a  l^al  right  to 
act  under  it,  whether  b}*  convening  their  lands  directly,  or  empowering 
agents  to  conve}*.  No  personsi  disabilities  are  as  yet  mentioned,  or  pro- 
vided for.    But  the  twelfth  section  relates  exclusively  to  the  case  of  a 

1  The  opinion  k  ahridged  by  omiitiiig  paiagiaphs  wA  bosring  upon  the  power  4 
sttoney. — Ea. 
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feme  covert  attempting  to  convey  her  lands  by  deed.  The  right  is  there 
given  or  recognized  to  convey  ^^  by  deed  of  herself  and  baron ;  "  and 
as  a  protection  against  any  improper  influence  of  the  husband,  her 
separate  examination  and  acknowledgment  are  made  necessarj-,  and 
required  to  be  certified  upon  the  deed.  The  question  now  presents 
itself,  whether  this  deed  may  not  be  executed  through  the  instru- 
mentality of  a  third  person.  Though  it  is  generally  true  that  what 
a  person  has  a  right  to  do  in  his  own  affairs,  he  may  authorize  an- 
other to  do  for  him,  yet  this  is  by  no  means  universally  true.  An 
infant  may  execute  and  deliver  a  deed  of  his  land,  which  will  be  effec- 
tual in  law,  unless  he  aflterwards  elects  to  avoid  it ;  while  his  authority 
to  another  to  deed  for  him,  is  merely  void.  Reeve's  D.  R.  251.  The 
disability  of  &Xeme  covert  is  not  founded,  like  that  of  9n  infant,  upon 
a  supposed  want  of  discretion,  but  results  from  a  legal  subjection  to 
her  husband,  which  is  presumed  to  deprive  her  of  that  freedom  of  will 
which  is  essential  to  tbe  validity  of  contracts.  And  that  this  disability 
emphatically  applies  to  the  delegation  of  powers  is  shown  by  the  familiar 
ease  of  an  attorney  to  defend  a  suit,  whom,  it  is  everywhere  said,  the 
wife  cannot  appoint.  It  is  contended,  however,  that  in  this  instance, 
the  statute  has  removed  her  disabilitj*.  This  proposition  is  defended 
on  two  grounds :  1st.  That  the  power  to  convey,  and  the  deed  executed 
by  the  agent,  being  parts  of  one  entire  conveyance,  constitute  the  deed 
which  the  statute  has  authorized ;  2d.  That,  the  right  to  convey  being 
expressly  given,  the  power  to  create  an  intermediate  agency  should  be 
upheld,  as  one  of  the  necessary,  or  usual,  means  for  exercising  that 
right.  The  first  ground  here  taken  would  lead  to  a  very  free  and  loose 
construction  of  the  statute.  The  power  of  attorney  is  strictly  no  part 
of  the  convej^ance,  but  a  mere  qualification  of  the  person  who  is  to 
make  it  Much  less  is  it  the  deed  of  conveyance  itself,  of  which 
alone  the  statute  speaks.  It  is  known  that  the  power  and  deed  are 
distinct  instruments,  not  merely  executed  at  different  times,  but  ac- 
knowledged by  different  persons,  —  the  power  by  the  party  making  it, 
and  the  deed  by  the  agent  who  executes  it.  Such  were  the  facts  in 
this  case.  And  how  can  it  be  maintained,  except  upon  a  subtle  and 
strained  construction  of  the  act,  that  Martha  Wentworth  has  ever  exe- 
cuted and  acknowledged  the  deed  which  professes  to  convey  her  estate  ? 
In  oar  opinion,  the  terms  of  the  statute  do  not  justif}'  a  conclusion  so 
wide  of  their  apparent  import 

The  remaining  ground  is  open  to  most  of  the  observations  already 
made.  I  shall  suggest  but  a  simple  additional  ol\jection,  which  con- 
sists in  the  inability  of  the  wife  to  revoke  a  power  of  this  description, 
wiUiout  the  concurrence  of  her  husband.  Whether  this  consideration 
alone  would  be  fatal  to  the  power  in  ever3'  case,  it  is  certainly  of  great 
and  decisive  force  in  the  present.  The  power  in  question  extended  to 
all  the  rights  granted,  or  reserved,  to  Gov.  Wentworth  throughout  this 
State ;  the  property  to  be  affected  was  consequently  large,  and  the 
business  of  the  agency  was  doubtless  expected  to  continue  through  a 
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Ejectment,  for  a  strip  of  land  Ivicg  near  the  mkidle  of  vfaat  was 
oommoclr  knovn  as  BrcMd  Street  in  the  city  of  Oshkosh.  The  plaintiff 
claimed  the  premises  as  part  of  lot  1«  block  E,  and  lot  26,  block  D,  in 
the  2d  Addition  to  said  city.  Tbe  defendant  daimed  to  oocapy  and  oae 
the  premises  as  the  property  of  one  MiHer.  nnder  a  license  from  him. 
The  groands  apon  which  the  parties  sererally  rested  their  daims  are 
folly  and  dearly  stated  in  the  second  paragrapli  of  tbe  opinioii,  ta/hi. 
In  makii^  oat  his  chain  of  title  to  lot  26.  block  D.  the  plaintiff  ollaed 


1  A'xord:  Stcefe  r.  Lp«i$.  I  T.  &  Moo.  4$  19a4*> :  AdMiMBtiVMn  of  Eaiifr  r. 
Eaiie. »  X.  J.  I.  .-UT.  160  !<45  :  Lrvv  r.  Coxes.  5  HsrriacujK.  40t  .ISS3> :  Matt 
9.  Smhh,  1«  CaL  S33,  356-.S57  il?60 .  And  ice  HvILkiar  r.  H^iIt,  ]»  WalL  COC 
COS  .I«73  .— Edl 

s  As  to  the  jv-iziwiit  ac»MC  tiie  faa^MBd,  see  XewienUEl  r.  Spnstr.3 
i7(lS«0»;  BnKMv  r.  Wilder.  C  HHI.  Ml  (1»43'.~Edl 
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in  evidence  the  record  of  a  power  of  attorney  from  Arabella  Crarj  to 
Leonard  P.  Crary,  dated  June  11th,  1858,  and  admitted  that  said 
Leonard  was  the  husband  of  said  Arabella  at  tbe  time  the  instrument 
was  executed ;  also  the  record  of  a  warranty  deed  from  Arabella  Crary 
and  Leonard  P.  Crary  to  the  plaintiff,  executed  in  June,  1854,  by  said 
Leonard  as  attorney  in  fact  of  said  Arabella  and  for  himself ;  but  tbe 
eyidence  was  excluded  on  the  ground  that  a  wife  could  not  at  that  time 
execute  a  valid  power  of  attorney  to  her  husband,  nor  execute  a  deed 
by  her  husband  as  attorney. 

After  considerable  evidence  had  been  introduced  on  both  sides  as  to 
so  much  of  tbe  land  in  dispute  as  fronts  lot  1,  block  £,  the  court 
instructed  the  jur}*,  in  substance,  that  if  Miller's  land  included  all  the 
west  half  of  Broad  Street,  and  extended  beyond  the  centre  of  said  street, 
but  did  not  extend  to  the  east  line  of  the  street,  so  that  a  strip  of  land 
remained  between  the  east  line  of  the  Miller  purchase  and  the  east  line 
of  Broad  Street,  to  which  Miller  had  no  title,  then  his  quit-claim  deed 
to  the  plaintiff  did  not  convey  to  the  latter  that  part  of  the  street  lying 
east  of  its  centre  and  in  front  of  plaintiff's  lot ;  and  if  the  defendant's 
track  was  constructed  upon  the  stnp  so  described,  the  plaintiff  could  not 
recover.    Verdict  and  judgment  for  the  defendant. 

WhiUemore  ds  Weisbrod^  for  appellant. 

M.  A.  Edmonds^  for  respondent 

By  the  Court,  Dixon,  C.  J.  A  feme  covert  may  at  the  common  law 
be  an  attorney  of  another  to  make  livery  to  her  husband  upon  a  feoff- 
ment ;  and  a  husband  may^  make  such  livery  to  his  wife.  She  may  act 
as  the  agent  or  attorney  of  her  husband,  and  as  such,  with  his  consent, 
bind  him  by  her  contract  or  other  act ;  or  she  may  act  as  the  agent  of 
anothe^in  a  contract  with  her  own  husband.  Story  on  Agencj',  §  7. 
If  it  is  no  violation  of  the  common  law  principle  of  the  unity  of  husband 
and  wife  for  the  wife  to  act  as  the  agent  or  attorney  of  her  husband,  the 
conclusion  would  seem  irresistiblj"  to  follow,  that  it  is  no  infringement 
of  the  same  principle  to  allo^  the  husband  to  act  as  the  agent  of  the 
wife  in  cases  where  by  law  she  is  sui  Juris  and  capable  of  acting  for 
herself.  At  common  law,  the  separate  existence  of  the  wife  was  for 
many  purposes  merged  in  that  of  the  husband,  and  she  could  do  no  act 
Incapable  of  acting  for  herself,  she  could  not  appoint  another  to  act  in 
her  stead.  Her  disability  was  general,  and  hence  we  find  no  cases  in 
the  books  of  agency  in  her  behalf,  either  by  her  husband  or  another; 
oertainly  none  by  her  hnsband,  unless  they  be  some  of  very  recent  date^ 
and  which  have  arisen  since  the  enactment  of  statutes  enlarging  the 
rights  of  married  women,  and  in  which  the  capacity  of  the  husband  to 
act  as  the  agent  of  his  wife  seems  rather  to  have  been  assumed  than 
decided.  Thus  it  will  be  seen  fh>m  the  report  that  it  was  assumed  by  the 
Court  of  Appeals,  in  Hauptman  v.  Catlin,  20  N.  Y.,  247,  that  the  bus* 
band  might  act  as  the  agent  of  his  wife  in  transactions  respecting  her 
separate  estate.  Her  separate  property  was  charged  in  an  action  at 
law,  under  tbe  lien  act,  upon  a  contract  made  by  her  husband  as  her 
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agent  The  opinion  in  the  case  was  written  by  the  same  learned  judge, 
whose  langaage  in  White  v.  Wager,  25  N.  Y.,  328,  is  quoted  by  counsel 
for  the  respondent  to  prove  that  the  husband  cannot  act  as  such  agent. 
Thus,  too,  it  was  assumed  by  this  court  in  Hobby  v.  The  Wisconsin 
Bank,  17  Wis.,  167.  But  in  neither  case  was  the  capacity  of  the  hus- 
band to  act,  or  the  power  of  the  wife  to  appoint  him,  directly  raised  or 
discussed.  The  question  passed  off  sub  sUentio,  But,  as  we  have  al- 
ready said,  there  seems  on  principle  to  be  no  reason  to  doubt  the  cor- 
rectness of  the  doctrine  thus  assumed.  The  disability  of  the  wife  has 
in  many  respects  been  removed  by  statute,  and  she  is  now  capable  of 
acting  not  onl}'  by  herself  but  by  an  agent,  with  no  express  limitation 
upon  her  power  of  appointment  If  the  doctrine  of  unity  does  not  stand 
in  the  way,  as  it  seems  it  cannot,  then  we  see  nothing  to  prevent  her 
making  her  husband  her  agent,  whenever  she  chooses  to  intrust  him  with 
the  management  of  her  affairs.  It  is  true  that  the  Coxxh  of  Appeals 
held,  in  White  v.  Wager,  that  the  statute  does  not  enable  the  wife  to 
convey  land  to  her  husband.  It  is  also  true  that  the  statute  does  not 
authorize  her  to  receive  by  gift,  grant,  etc.,  from  her  husband  anj'  real 
or  personal  propeity ;  and  yet  it  would  hardly  be  contended  that  this 
limitation  upon  her  power  to  receive  directly  abrogates  the  common  law 
rule  that  she  may  act  as  the  agent  of  her  husband  in  the  sale  and  dis- 
position of  the  same  property  to  others.  So  too  at  the  common  law  she 
could  not  take  by  grant  or  gift  from  her  husband  ;  still  she  could  convey 
to  others  as  his  agent  The  distinction  arises  from  the  inherent  differ- 
ence between  a  mere  power  to  convej*  and  the  conveyance  itself.  The 
former  is  not  regarded  in  the  law  as  a  contract,  whilst  the  latter  is. 
Hence  a  person  Incapable  of  contracting  may  be  the  donee  of  a  power ; 
and  husband  and  wife,  for  the  purpose  of  giving  and  receiving  a  power 
either  to  and  from  each  other  or  third  persons,  are  to  be  considered  as 
if  no  relation  of  marriage  existed  between  them.  For  these  reasons  we 
are  of  opinion  that  the  power  of  attornej*  from  Arabella  Crary  to  her 
husband,  and  the  deed  from  her  to  the  plaintiff  executed  by  he'r  husband 
as  her  attorney  in  fact,  should  have  been  received  in  evidence.^ 

The  Judgment  is  therefore  reversed,  and  the  cause  remanded  for 
fhrther  proceedings  according  to  law. 


MORDAUNT  BODINE  et  al.,   Respondents,  v.  MATILDA 

KILLEEN,  Appellant. 

CouBT  OP  Appeals  op  New  York.     1873. 

[53  N.  r.  93.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  first  judicial  department,  aflarming  a  judgment  in  favor  of  plaintiff^ 
entered  upon  a  verdict. 

^  A  pwagrapb  not  dealing  with  Agency  b  omitted. — Ex>- 
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This  was  an  action  for  goods  alleged  to  have  been  sold  and  deliv- 
ered by  plaintiffs  to  defendant,  a  married  woman,  between  Maj'  and 
September,  1869. 

For  several  years  prior  to  May  1,  1869,  the  defendant  had  carried  on 
business  on  her  own  account  at  400  Broome  Street,  in  the  city  of  New 
York,  and  was  accustomed  to  purchase  stock  in  trade  of  plaintiffs. 
Up  to  the  early  part  of  1868  such  purchases  were  made  through  her 
husband,  acting  as  her  agent.  He  being  taken  ill,  she  subsequently 
made  the  purchases  and  payments  herself.  On  May  1,  1869,  she  sold 
out  to  her  husband,  and  he  opened  and  continued  a  similar  business 
for  himself  in  Twenty-eighth  Street,  and  made  purchases  therefor  of 
the  plaintiffs  upon  credit. 

The  court  charged  the  jury  in  effect  that  they  were  onlj*  to  deter- 
mine in  this  case  whether  notice  was  given  plaintiffs  by  defendant  of 
her  retirement  from  business ;  that  in  case  the  plaintiffs  had  no  such 
notice  the  verdict  must  be  in  tiieir  favor,  to  which  defendant  excepted  ; 
that  if  plaintiffs  had  notice  of  such  fact  or  knowledge  of  facts  suffi- 
cient to  put  them  upon  inquiry  in  respect  thereof,  and  neglected  to 
make  it,  the  verdict  must  be  for  the  defendant. 

Defendant's  counsel  requested  the  court  to  charge  the  Jury,  that  in 
case  the}'  were  satisOed  from  the  evidence  that  defendant  at  the  time 
of  the  purchases  in  qiiestH>n  was  not  actual!}*  engaged  in  business  on 
her  own  account,  no  recovery  could  be  had  against  her  in  this  action. 
The  court  refused  so  to  charge,  and  defendant  excepted.  The  jury 
found  a  verdict  in  favor  of  the  plaintiffs. 

Moses  Ely 9  for  the  appellant. 

Cxprus  Latotofiy  for  the  respondents. 

Allex,  J.  With  the  removal  of  common-law  disabilities  from  mar- 
ried women,  corresponding  liabilities  have  necessaril}'  been  imposed 
upon  them.  They  take  the  civil  rights  and  privileges  conferred,  sub- 
ject to  all  the  incidental  and  correlative  burdens  and  obligations,  and 
their  rights  and  obligations  are  to  be  determined  by  the  same  rules  of 
law  and  evidence  by  which  the  rights  and  obligations  of  the  other  sex 
are  determined  under  like  circumstances.  To  the  extent,  and  in  the 
matters  of  business  in  which  they  are  by  law  permitted  to  engage,  they 
owe  the  same  duty  to  those  with  whom  they  deal,  and  to  the  public, 
and  may  be  bound  in  the  same  manner  as  if  they  were  unmarried* 
Their  common-law  incapacity  cannot  serve  as  a  shield  to  protect  them 
from  the  consequences  of  their  acts,  when  they  have  statutory  capacity 
to  act. 

A  married  woman  is  sui  juris  to  the  extent  of  the  enlarged  capacity 
to  act  conferred  by  statute,  and  may  be  estopped  by  her  acts  and 
declarations,  and  is  subject  to  all  the  presumptions  which  the  law 
indulges  against  others  with  full  capacity  to  act  for  themselves. 
Sherman  v.  Elder,  24  N.  Y.,  381.  Where  there  is  no  legal  capacity 
to  contract,  a  party  will  not  be  estopped  by  falsely  representing  that  he 
has  capacity,  that  is,  the  incapacity  is  not  removed  by  any  fraudulent 
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representAtion  of  the  actor.  The  law  will  not  permit  one  legally  inca* 
pacitated  to  do  that  indirectly  which  he  or  she  cannot  do  directly. 
That  is  especially  the  case  in  respect  to  infants  and  married  women 
laboring  under  the  common-law  disabilities,  the  law  imposing  the  dis- 
qualifications Arom  motives  of  public  policy,  and  for  the  safety  of  those 
regarded  as  weak,  and  needing  this  protection.  Keen  v,  Coleman,  30 
Penn.,  299 ;  Lowell  v.  Daniels,  2  Gray,  161 ;  Goulding  v.  Davidson, 
26  N.  Y.,  604.  But  the  reason  of  the  rule  ceasing  with  the  removal 
of  the  incapacity,  the  rule  falls.  In  the  management  and  control  of  her 
separate  property,  when  acting  by  agents,  a  feme  covert  is  answerable 
for  the  frauds  of  her  agent  while  acting  within  the  scope  of  the  agency, 
although  the  fraud  may  be  without  her  knowledge  or  assent  Baum 
V.  Mullen,  47  N.  Y.,  577.  By  statute  (Laws  of  1860,  chap.  90)  a 
married  woman  may  carry  on  any  trade  or  business  on  her  sole  and 
separate  account,  and  the  earnings  from  her  trade  or  business  are  her 
sole  and  separate  property,  and  she  may  sue  and  be  sued  in  all  matters 
having  relation  to  her  sole  and  separate  property,  in  the  same  manner 
as  if  she  were  sole.  She  has  all  the  legal  capacit}'  to  do  every  act  inci- 
dent to  the  business  or  trade  in  which  she  may  engage  which  a  feme 
sole  would  have,  that  is,  full  legal  capacit}^  to  transact  the  business, 
including,  as  incidents  to  it,  the  capacitj*  to  contract  debts  and  incur 
obligations  in  any  form,  and  bj*  any  means,  by  which  others  acting  sui 
juris  can  assume  responsibilitj'. 

This  defendant,  for  many  j'ears  prior  to  Maj',  1869,  had  been  doing 
basiness  in  New  York  City  as  a  retail  grocer,  buying  her  goods  of  the 
plaintifls  on  credit  During  most  of  the  time,  and  until  some  time  in 
the  year  1868,  her  husband  had  acted  as  her  agent  in  making  the  pur- 
chases and  payments.  The  husband  was  taken  ill  in  1868,  and  from 
that  time  she  made  the  purchases  and  payments  to  the  plaintiffs,  but 
there  was  no  revocation  of  the  agency  of  the  husband.  About  the  first 
of  May  she  transferred  the  business  to  her  husband,  who  subsequently 
carried  it  on  at  a  different  place  in  the  same  city,  and  bought  the  bills 
of  goods  for  which  action  is  brought  during  the  month  of  May.  The 
jury  have  found  that  there  was  no  notice  to  the  plaintiffs  of  the  change 
in  the  business,  and  that  they  had  no  knowledge  of  it  Credit  was  in 
fact  given  to  the  defendant,  and  not  to  her  husband.  The  plaintiffs 
had  the  right  to  presume  that  the  business  of  the  defendant,  and  the 
agency  of  her  husband  in  respect  to  it,  continued  until  actual  notice  of 
change  in  the  business,  and  a  revocation  of  the  agency.  Suffering  the 
plaintiffs  to  act  upon  this  presumption,  she  is  estopped  from  alleging 
the  contrary.  She  had  capacity  to  continue  the  business  in  which  she 
had  been  engaged,  and  whether  she  expressly  represented  to  the  plain- 
tiflfb  that  the  business  was  still  hers  and  her  husband  was  her  agent,  or 
the  facts  were  legally  and  naturally  inferable  from  her  acts,  or  her 
silence,  is  immaterial.  She  is  bound  by  the  appearances  which  she  has 
given  to  the  transaction,  and  upon  the  faith  of  which  others  have  acted, 
up  to  the  limits  of  her  legal  capacity  to  act    In  other  words,  to  the 


8KCT.  IT.]  COMBES'   CASE.  83 

extent  of  her  legal  capacity,  the  apparent  authority  of  the  hnsband  to 
act  for  and  bind  her  must  be  taken  as  the  real  authority,  so  far  as 
others  have  been  induced  to  act  upon  it,  and  have  parted  with  their 
property  upon  the  faith  of  it  It  is  simply  because  the  defendant  had 
the  power  to  contract  the  debt  for  which  this  action  is  brought,  that 
she  may  be  estopped  b}-  her  acts  from  disputing  her  liability,  and  the 
existence  of  this  capacity  takes  the  case  out  of  the  principle  of  the 
anthorities  relied  upon  by  the  counsel  for  the  appellant  This  is 
the  only  question  presented  by  the  record,  or  urged  by  the  appellant, 
although  it  is  made  the  subject  of  several  exceptions  in  different  forms 
upon  the  trial    The  case  was  well  disposed  of  at  the  circuit 

The  liability  of  the  defendant  does  not  depend  upon  the  fact  that  she 
was  actually  carrying  on  a  business  or  trade  on  her  sole  and  separate 
account,  bat  upon  her  capacity  to  do  so,  with  the  other  circumstances 
establishing  her  liability. 

The  judgment  must  be  affirmed. 

All  concur.  Judgment  affirmed. 


SECTION  IV. 
What  Acts  can  be  done  through  an  Agent. 

COMBES'   CASE. 
Common  Pleas.     1613. 

[9  Co.  75  a.] 

In  replevin  by  William  Atlee,  against  Daniel  Banks  and  Thomas 
Osbom,  of  taking  of  his  cattle  at  Harmons  worth,  in  a  place  called  Wal- 
nut-tree Close,  in  the  county  of  Middlesex,  &c.  Which  plea  began 
Trin.  8  Jac.  Reg.  Rot  330.  Upon  the  pleading,  and  issue  joined,  and 
special  verdict  given,  the  case  was  such.  Thomas  Combes,  copyholder 
Id  fee  of  ten  acres  of  pasture  in  H.  of  the  manor  of  Harmonsworth,  in 
the  county  of  Middlesex,  by  his  deed  22  November,  5  E.  6,  consti- 
tated  and  ordained  William  Combes  and  Stephen  Erlie,  two  copyhold 
tenants  of  the  same  manor,  his  lawful  attornies,  to  surrender  vice  Jb 
nomine  suo  to  the  lord  of  the  said  manor,  the  said  ten  acres  of  pasture 
to  the  ase  of  John  Nicholas  and  his  heirs,  and  afterwards  at  a  Court 
held  of  the  said  manor  8  Julii  anno  6  E.  6,  the  said  attornies  tune 
tenenies  dom*  per  copiam  Bof  Cur^  in  eadem  Our^  ostenderunt  scrip* 
turn  prced'  gerens  daf  prcedicf  22  Noif  anno  5,  supradicto^  et  iidem 
WiUielmua  et  Stephanua  authoritate  eis  per  prcecT  literam  attomatus 
daf  in  plena  cuf^  eureum  reddiderunt  in  manus  dom*  prosS  decern 
Qoroi  paaiurm  ad  opus  S  usum  prmS  Joluinnis  2f%cholas  hceredum  al 
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aaaignatorum  suarum^  who  was  at  the  same  coart  admitted  accord- 
iDgly ;  and  that  within  the  said  manor  there  was  not  any  custom  to 
surrender  copyhold  lands,  &c.;  by  letter  of  attorney,  either  in  court  or 
out  of  court.  And  if  the  said  surrender  b^'  letter  of  attorney  of  the 
said  lands  held  by  copy,  &c,  was  good  or  not,  was  the  doabLjdlich    


the  jury  referred  to  the  consideration  of  the  court.  And  this  case  was 
argued  at  the  bar^  in  Michaelmas,  Hilary,  and  H^aster  terms,  and  in 
this  term,  and  in  this  it  was  also  argued  by  the  justices  at  the  Bench ; 
and  in  this  case  two  points  were  moved :  1.  If  a  surrender  could  be 
made  by  force  of  the  letter  of  attorney ;  2.  If  the  attornejs  had  pur^ 
sued  their  authority. 

As  tojhe  first,  it  was  unanimously  agreed  by  fJLthfi- Judges  in  their 
jeyeral^ii^umentaAJihaLthe  surrender  in  the  case  at  bar  made  by  letter 


of  attorney  was  good ;  and  their  reason  was,  because  every  copyholder 
liavTng  a  custoniarj^  estate  of  inheritance  may,  de  communi  Jure^  with- 
out any  particular  custom",  surrender  his  lands  held  by  copy  in  full 
court,  and  therefore  in  pleading  the  copyholder  need  not  allege  a  cus- 
tom within  tiie  manor  to  surrender  in  court;  for  that  which  is  the 
usage  per  totam  Angliam  is  the  common  law  as  it  is  held  in  84  H.  8 
Br.  Custom  59,  &  84  H.  8,  Dy.  54,  q%u>d  habetur  consuetudo  inter 
merccUores  per  totam  Angliam,  cfec,  is  no  good  manner  of  alleging 
a  custom,  for  that  is  tlie  common  law ;  and  in  the  Book  of  Entries, 
Tit.  Tresp.  Divisione  Copyhold  1,  f.  568,  no  custom  is  alleged  to  enable 
a  copyholder  to  surrender  in  full  court,  no  more  than  that  a  copyholder 
may  make  a  lease  for  one  year ;  because  that  he  may  do  b}'  the  general 
custom  of  the  realm,  which  is  the  common  law,  vide  Bracton,  lib.  2,  c  8. 
Then  if  a  copyholder  ma^*  surrender  his  estate  in  court  b}*  the  general 
custom  of  the  realm,  which  is  the~cbmm6h  law,~lrom  thence Tt  follows 


That  he  may  dq^  it  by  attorney',  as  a  thing  incident  \)y  the  common  lawT 
and  that  will  more  clearly  appear  iniie"  reason  ~6f~such  things  which  a 
man  cannot  do  by  attornej'  be  well  considered.     And  therefore  jf  ^  ttia^ 

_has  a  barfi  jmthorit^ j^oupled  with  a  trust,  as  executors  have  to  sell 
land,  they ^nnot^sell  by  attorney;  but  if  a  man  has  authority. 

"absoln te^ oj^ner  of  _thejand,  there  he_ may  do  it  byjattQmey».AS  Cestui 
quA  uRfi  miTght  flft^r  th^  RtAtntrf^  of  1  B  .3»  and  before  the  statute  of  27 


H.  8,  jbr  Cestui^ie  use  had  an.  absolute  authorit}'  to  dispose  of  the^ 
land  at  his  will,  without  any  confidence  reposed  in  him,  as  appears  in 
11  Eliz.,  DyeV2^^rand  there  a  judgment  is  cited  in  25  H.  8  accord- 
ingl}',  against  the  opinion  of  some  judges  in  9  H.  7.  24.  But  in  the 
_case  at  bar,  the  copyholder  has  a  customary  estate  of  inheritance,  and 
no^  an_  jauthoritj^r  j)ower  only* ."Also  there  Is  a  diflerenc^  belwixt' 
a  general  absolute  power  and  authorit}*  as  owner  of  the  land,  as  afore- 
said, and  a  particular  power  and  authority  (bj'  him  who  has  but  a 
particular  interest)  to  make  leases  for  life  or  years.  And  therefore  if 
A.  be  tenant  for  life,  the  remainder  in  tail,  &c.,  and  A.  has  power 
to  make  leases  for  twenty-one  years,  rendering  the  ancient  rent,  &c., 
he  cannot  make  a  lease  by  letter  of  attorney  by  force  of  his  powert 
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becanse  he  has  but  a  particular  power,  which  is  personal  to  him ;  and 
so  was  it  resolved  in  the  case  of  the  Lad}'  Gresham  at  the  assizes  in 
Suflfolk  in  quadragesim*  24  £1.  b}'  Wray  and  Anderson,  Chief  Jus- 
tices, Justices  of  Assise  there.  Also  there  are  some  things  persoi 
and  so  inseparably  annexed  to~the  person  of  a  man,  that  he  cannot  do 
them  by  another^  as  doing  of  homage  and  fealtj- ;  so  it  is  held  in  33 
£.  3,  Trespass  253,  the  lord  may  beat  his  villain  for  cause,  or  without 
cause,  and  the  villain  shall  not  have  any  remedy ;  but  if  the  lord  com- 
mands another  to  beat  his  villain  without  cause,  he  shall  have  an  action 
of  battery  against  him  who  beats  him  in  such  case.  So  if  the  lord 
distrains  the  cattle  of  his  tenant,  although  nothing  be  behind,  the  ten- 
ant for  the  respect  and  duty  which  belong  to  the  lord,  shall  not  have 
trespass  vi  et  armis  against  him  :  but  if  the  lord  commands  his  bailiff 
or  servant  in  such  case  to  distrain  where  nothing  is  behind,  the  tenant 
shall  have  an  action  of  trespass  vi  et  armis  against  the  bailiff  or  ser- 
vant.    2  H.  4.  4.  a.  11  H.  4.  78.  b.  1.  H.  6.  6.  a.  9  H.  7.  14.  a. 

Littleton,  in  his  chapter  of  Burgage,  holds  that  where  in  a  borough 
he  who  is  seised  of  lands  in  fee  may  devise  by  custom,  there  the  owner 
of  such  land  maj'  devise  that  his  executors  shall  sell,  which  they  shall 
do  as  attoruies  to  him,  3  £.  3.  Coron.  310.  by  the  custom  of  a  manor 
a  freehold  will  pass  from  one  to  another  hy  surrender  in  court,  against 
tiic  will  of  the  lord,  and  where  the  custom  is  such,  the  tenant  ma}*  do 
it  by  attorne}',  vide  14  H.  4.  1.  a.  by  Hankford,  &  vide  19  Ass.  p.  9. 

And  it  was  said,  as  he  to  whose  use  a  surrender  is  made  may  be 
admitted  by  attorney,  so  a  copyholder  may  surrender  by  attorney-  in 
full  court ;  and  the  case  of  him  to  whose  usejseems  the_8tronger_case; 
becanae  be  who  ia  to  be  admitted  ia  to  do  fealty  "which  none  can  jo~ 


Jealty  but  he  who  shall  be  admitted,  and  therefore  in  such  case  the 
lord  may  refuse  to  admit  him  by  attorney ;  but"Trhe"~a(Imits  him  by 
aflornej',  it  "is  good"enough.  "  ~~ 

But  Hil.  28  Eliz.  in  Chapman's  case  it  was  held  in  the  King's  Bench 
that  where  the  custom  of  a  manor  is,  that  the  copyholder  out  of  court 
may  surrender  into  the  hands  of  the  lord  of  the  manor  by  the  hands  of 
two  customary  tenants,  who  in  effect  are  but  instruments  or  attornies 
of  the  copyholder  to  take  his  surrender,  that  in  such  case  the  copy- 
holder by  his  attorney  cannot  surrender  into  the  hands  of  the  lord  by 
the  hands  of  two  copyhold  tenants ;  for  inasmuch  as  the  surrender  in 
such  case  ought  to  be  warranted  by  the  custom,  the  surrender  without 
special  custom  to  warrant  it  by  attorney  will  not  be  good.  Also  that 
was  upon  the  matter  by  attorney  to  make  a  surrender  by  others  who 
are  but  attornies,  for  that  is  not  warranted  b}'  the  particular  custom  of 
the  manor  to  make  a  surrender  out  of  court.  But  in  the  case  at  bar 
the  common  law,  and  no  particular  custom,  warrants  the  surrender, 
and  therefore  it  may  well  be  made  according  to  the  rule  and  reason  of 
the  common  law  by  attornej'.  But  it  was  resolved,  that  the  attorney 
ought  to  pursue  the  manner  and  form  of  the  surrender  in  all  points 
according  to  the  custom,  as  the  copyholder  himself  ought  to  have 
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done ;  as  if  the  surreDder  by  the  custom  ought  to  be  by  the  rod,  or  by 
any  other  thing,  or  in  any  other  manner,  the  attornej'  ought  to  pursue 
it.  And  the  Chief  Justice  said  that  the  style  of  a  copyholder  imports 
three  things :  1.  Notneuy  his  name.  2.  Oriffinem^  his  commence- 
ment 3.  litul^  his  assurance.  His  name  is  tenant  by  copy  of  court- 
roll,  for  his  name  is  not  tenant  by  court-roll,  but  b^-  copy  of  court-roll, 
who  is  the  sole  tenant  in  law  that  holds  by  copj*  of  any  record,  char- 
ter, deed,  or  any  other  thing.  2.  His  commencement,  ad  voluntcUem 
domini;  for  at  the  beginning  he  was  but  tenant  at  the  will  of  the  lord. 
3.  His  title  or  assurance  secundum  conauetudinem  maneriU  for  the 
custom  of  the  manor  has  fixed  his  estate,  and  assured  the  land  to  him 
so  long  as  he  doth  his  services  and  duties,  and  performs  the  customs 
of  the  manor.  And  therefore  Danbj'  saith  in  7  E.  4.  19  a.  that  by  the 
custom  he  is  as  well  inheritable  to  have  the  land,  as  tenant  to  hold  his 
freehold  b}'  the  common  law.     And  it  was  resolved  that  this  case  was 


stronger,  because  the  letter  of  attorne}'  was  made  _to^  those  who  were 
>nanto  by  copy^~£c.7  of  jEe    sgg^  But  it  was  agreed  that 

where  an  infant  at  the  age  of  fifteen  years  may  make  a  feoffment  that 
he  cannot  do  it  by  attorney,  because  a  custom  which  enables  a  person 
disabled  by  the  law  ought  to  be  pursued,  and  an  infant  can  do  nothing 
to  pass  anything  out  of  him  by  attorney:  vide  11  H.  4.  33.  a.  and  it 
would  be  hard  if  men  in  prison,  or  sick,  or  beyond  the  sea,  could 
not  make  surrenders  of  their  lands  held  hy  copy  for  payment  of  their 
debts,  or  preferment  and  advancement  of  their  wives  and  children, 
&c.  Nota^  reader,  this  is  the  fii*st  case  that  I  have  known  which 
was  adjudged  in  this  point. 

2.  It  was  resolved  that  when  any  has  authority,  as  attorney,  to  do 
any  act,  he  ought  to  do  it  in  his  name  who  gives  the  authoritj^ ;  for  he 
appoints  the  attorney  to  be  in  his  place,  and  to  represent  his  person ; 
and  therefore  the  attorney  cannot  do  it  in  his  own  name,  nor  as  his 
proper  act,  but  in  the  name,  and  as  the  act  of  him  who  gives  the 
authority.  And  where  it  was  objected  that  in  the  case  at  bar,  that  the 
attomies  have  made  the  surrender  in  their  own  names ;  for  the  entry  is 
Q^od  iidem  WiUielmxis  et  Stephanus^  <fcc.,  suraum  reddiderunty  &c 
It  was  answered  and  resolved,  per  totam  curiam,  that  they  have  well 
pursued  their  authority :  for  first  they  showed  their  letter  of  attorney, 
and  then  they  authoritate  eis  per  proed!  literam  attomai^  daf  suraum 
reddiderunty  <fec.,  which  is  as  much  as  to  say,  as  if  they  had  said,  we 
as  attomies  of  Thomas  Combes,  surrender,  <&&,  and  both  these  ways 
are  suflScient ;  as  he  who  has  a  letter  of  attorney  to  deliver  seisin  saith, 
I  as  attorney  to  J.  S.  deliver  you  seisin ;  or  I  by  force  of  a  (this)  letter 
of  attorney  deliver  you  seisin ;  and  all  that  is  well  done,  and  a  good 
pursuance  of  his  authority  :  but  if  attomies  have  power  by  writing  to 
make  leases  by  indenture  for  years,  &c.,  they  cannot  make  indentures 
inJheirjMUL-nanafifi^utJn  the_  name  oftim  who  gi^ves  theiFwarrant. 


But  if  a  man  by  his  will  in  writing  devises  that  his  executors  shall  sell 
his  land,  and  dies,  there  the  executors  in  their  own  name  may  sell  the 


SECT.  IV.]  HYDE  V.  JOHNSON.  87 

land  for  necessity,  because  he  who  gives  them  authority  by  his  will 
(which  takes  effect  after  his  death)  is  dead  ;  and  yet  in  such  case  the 
vendee  is  in  by  the  devisor. 


r-*» 


HYDE  V.  JOHNSON. 
Common  Pleas.    1836. 

[2  Bing.  N,  C.  776.] 

In  this  action  the  plaintiff*,  in  order  to  recover  a  debt  barred  by  the 
Statute  of  Limitations,  offered  in  evidence  at  the  trial  before  the  under- 
sheriff,  a  letter  written  by  the  defendant's  wife,  in  her  husband's  name, 
at  his  request,  offering  to  pay  the  debt  by  instalments,  and  sent  by  him 
to  the  plaintiff. 

Th^evjdenfifi  was  objected  to  as  not  signed  '^  by  the  party  fihargftfthla 
dlherebv,"  withip  tiip  mpftning  nf  Q  G.  4.  c.  14,  §  1 ;  but  the  under- 
sheriff  received  it,  and  a  verdict  was  taken  for  the  plaintiff  with  leave 
for  the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit  instead, 
if  the  court  should  be  of  opinion  that  the  letter  ought  not  to  have  been 
received.     Accordingly', 

Chilton  having  obtained  a  rule  nisi  to  that  effect, 

Bt/les  showed  cause.  It  is  true  the  statute  requires  the  acknowledg- 
ment to  be  signed  by  the  party  chargeable  thereb}^  and,  except  in  §  7, 
where  it  recites  the  statute  21  Jac.  1,  c.  16,  does  not  employ"  the  word 
^  agent ;  **  but  a  man's  agent  is  as  much  implied  in  the  mention  of  himself 
as  his  executor  or  administrator ;  and  great  inconvenience  would  ensue 
if  a  party  were  not  allowed  in  all  cases  to  bind  himself  by  the  recog- 
nized acts  of  his  ageut.  According  to  that  construction  of  the  statute, 
a  party  unable  to  write  would  never  be  capable  of  making  a  binding 
acknowledgment  of  a  debt.  In  Whippy  v.  Hilary,  3  B.  &  Adol.  399, 
it  was  held  that  the  Statute  of  Limitations  was  not  barred  by  a  letter 
in  which  the  defendant  stated  ^^  that  familj'  arrangements  had  been 
making  to  enable  him  to  discharge  the  debt;  that  funds  had  been  ap- 
pointed for  that  purpose,  of  which  A.  was  trustee ;  and  that  defendant 
had  handed  the  plaintiff's  account  to  A. ;  that  some  time  must  elapse 
before  payment,  but  that  defendant  was  authorized  by  A.  to  refer  the 
plaintiff  to  him  for  an}'  further  information  ;  "  but  that  was  because  by 
the  statute  9  G.  4.  the  acknowledgment  must  be  signed  by  the  party 
chargeable  thereby ;  and  such  letter  did  not  charge  the  defendant 

KeUy  and  Chilton  in  support  of  the  rule. 

If  the  signature  of  an  agent  be  admitted,  parol  evidence  must  also 
be  admitted  to  prove  the  agent's  authorit}*,  and  then  all  the  inconven* 
ienoe  will  be  reproduced  which  the  statute  was  passed  to  obviate.  And 
after  the  recital  of  the  statute  21  Jac.  1,  c.  16,  which  contains  the 
word  "  agent"  the  omission  of  that  word  in  the  enacting  part  of  9  G.  4. 
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c  14,  cannot  be  esteemed  aocldentaL  The  object  no  doobt  was  to 
exclude  the  temptation  to  peijory  in  the  proof  of  agency.  Where  a 
written  acknowledgment  has  been  destroyed,  parol  evidence  may  be 
given  of  its  contents :  Haydon  r.  Williams,  7  Bing.  163 ;  bot  that  is  on 
the  general  principle  which  admits  seoondaiy  evidence  where  primary 
has  existed,  bat  is  no  longer  forthcoming.  Here  the  statute  meant  to 
exclude  the  question  of  agency  altogether.  As  to  the  diflScnltj'  sug- 
gested with  respect  to  parties  who  may  be  unable  to  write,  they  may  at 
least  affix  their  mark,  as  in  other  cases.  In  Ljde  r.  Barnard,  3  Cr.  M. 
4c  Bos.  101,  Lord  Abinger, C.  B.,  says:  ^^The  obvious  policy  of  this 
statute  was  to  prevent  that  fraud  and  peijuiy  which  had  been  found  by 
experience,  or  was  thought  probable,  to  arise  from  trusting  to  evidence 
of  less  authority  than  that  of  a  written  document." 

Cur.  adv.  ruU. 
TiKDAL,  C.  J.  The  short  question  in  this  case  is,  whether  a  letter 
offering  to  pai'  a  debt  by  instalments  written  by  the  defend_an£8_wire  to_ 
the  plaintiff  in  her  husband's  name,  and  at_hi8  request,  and  aftenyards 
sent  by  him  to  thejplajptiff,  is  a  sufficient  acknowledgment  or  promise 
**  made  or  contained  by  or  in  some  writing,  signed  by  the  party  charge- 
able thereby,"  within  the  meaning  of  the  9  G.  4^  c-  14,  XI, 

_TJy  Q'lf iftift"  fa^r"«  '^ntiTV^y  f>n  ih^  it^nfltnigtiiin  4>f  thft  fftatnfpT  »nt\  \\ 


amounts  in  other  words  to  this, —  docs  th^  utataitA  Q  O  A  n  il  t^itt^iu^ 
td~a  writing  signed  by  an  agent  of  the  party,  or  is  it  confined^  jo  a 
writing  siloed  by  the  partyLlBimfiein'_JIx)oking  at  the  words  of  the 
statute,  it  is  confined  in  terms  to  a  writing  **•  signed  by  the  party 
diargeable  thereby."  And  as  the  effect  of  that  statute  is,  for  the  first 
time,  to  introduce  a  legislative  exception  into  the  statute  of  21  Jae.  1, 
c.  16,  and  thereby  pro  tanto^  to  repeal  it,  we  do  not  feel  ourselves  justi- 
fied in  extending  such  exception  beyond  the  plain  and  unambiguous 
meaning  of  the  words  emplo3'ed  therein.  The  l^slature  has,  in  many 
statutes,  given  equal  efficacy*  to  written  instruments  when  signed  by 
the  parties,  and  when  signed  by  their  agents ;  but  in  all  those  cases 
express  words  have  been  employed  for  that  purpose.  The  Statute  of 
Frauds,  in  its  third  section,  requires  for  the  purposes  of  that  section,  a 
note  in  writing  to  be  signed  by  the  party,  ^^  or  their  agents  thereunto 
lawfully  authorized  by  writing ; "  in  the  fourth  section,  a  memorandum 
or  note  in  writing  is  required,  "  signed  by  the  party  to  be  chai^ged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized  ;  '* 
in  tlie  fifth  section,  a  devise  of  lands  is  required  to  be  made  in  writing 
to  be  '*  signed  by  the  party  so  devising,  or  by  some  other  person,  in 
his  presence,  and  by  his  express  directions ; "  in  the  seventh  section,  a 
declaration  of  trusts  of  any  lands  shall  be  in  writing  "  signed  by  the 
party ; "  and  lastly,  the  seventeenth  section  requires  upon  the  sale  of 
goods,  diat  there  shall  be  some  note  or  memorandum  in  writing  of  the 
bargain,  "  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized."  It  appears,  therefore,  thai 
the  legislature  well  knew  how  to  express  th^  distinction,  not  only  h^ 
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tween  a  signature  by  the  party,  and  a  signature  by  his  agent :  but  also 
to  describe  the  different  modes  by  which  agents  for  different  purposes 
are  to  be  appointed.  The  same  observation  arises  upon  referring  to 
the  more  recent  statutes,  3  &  4  W.  4.  c.  2,  §  42,  and  c.  42,  §  5.  When, 
therefore,  we  find  in  the  statute  now  under  consideration  that  it  ex- 
pressly mentions  the  signature  by  the  party  only,  we  think  it  a  safer 
construction  to  adhere  to  the  precise  words  of  the  statntef  and  that  we" 
should  be  legislating,  notinterpreting,  if  we  extended  its  operation 

t/n  writings  aignedT  not  by  the  party  f^hflrg-eflhlPi  thftrphy^  hnf.  hy  hia 
flgonf..  -  And  we  feel  ourselves  the  more  compelled  to  adopt  this  con- 
struction, as  we  find  the  seventh  section  of  this  same  statute  recites  the 
seventeenth  section  of  the  Statute  of  Frauds ;  so  that  the  legislature 
must  have  had  in  their  view,  at  the  very  time  of  passing  this  statute, 
and  therefore  must  have  intended,  the  distinction  between  writings 
signed  b}''  a  partjs  or  signed  by  his  agent. 

Some  inconveniences  have  been  pressed  in  the  course  of  the  argu- 
ment upon  our  attention,  in  cases  where  a  total  inability  of  parties  to 
sign  may  exist ;  but  the  nature  of  the  signature  which  is  necessary  to 
comply  with  the  requisites  of  the  statute  is  such  as  to  make  it  almost 
impossible  to  suppose  a  case  in  which  a  party  could  not  make  such  a 
signature  as  would  satisfy  the  statute.  And,  after  all,  in  construing  a 
statute,  we  must  not  look  to  cases  of  verj*  rare  and  singular  occurrence, 
but  to  those  of  everj'^  day's  experience ;  and  whatever  ma}'  be  the 
consequence,  we  must  interpret  the  statute  acoordrhg~t6  the  plain 
Import^ of  the^ languageemployed  in_.it..- 

IJpon  the  whole,  we  think  in  this  case,  the  latter  was  not  a  sufficient 
writing  signed  by  the  party,  to  take  the  case  out  of  the  operation  of  the 
enactments  of  21  Jac.  1.  c.  16.    And,  therefore,  direct  a  nonsuit. 

Hule  absolute^ 


In  be  WHITLEY  PARTNERS,  Limttbd. 

Court  of  Appeal.     1886. 

[32  Ch,  D.  337.] 

This  company  was  registered  on  the  10th  of  November,  1873,  as 
a  company  limited  by  shares.  The  memorandum  of  association  puT« 
ported  to  be  signed  by  eight  persons,  the  name  of  Mr.  Callan  appearing 
last,  as  a  subscriber  for  100  shares ;  and  the  articles  of  association 
purported  to  be  signed  by  him  in  respect  of  the  same  number  of  shares. 
Tlie  company  was  unsuccessful  and  was  ordered  to  be  wound  up.  Mr. 
Callan  was  put  on  the  list  of  contributories  for  100  shares,  and  about 

1  The  doctrine  of  this  case  was  abrogated  bj  the  Mercantile  Law  Amendment  Act 
19  &  20  Vict.  c.  97,  §  13. 

See  Swift  v.  Jewsbnry,  L.  R.  9  Q.  B.  301,  310^13,  316  (1874).— Ed. 


n 
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the  end  of  May,  1880,  received  notice  of  a  call.  He  placed  the  matter 
in  the  hands  of  his  then  solicitor,  and,  as  he  deposed,  heard  no  more 
about  it  till  December,  1882,  when  he  was  served  with  orders  for  pay- 
ment of  calls.  He  disputed  his  liability,  alleging  that  he  had  never 
agreed  to  take  shares  in  the  company  nor  signed  the  memorandum  or 
articles. 

On   investigation    it  appeared   that^  the   signatare   of    Mr.   Callan_ 
"IxTthenrnemorandifm  an  J  articles  was  not  in  his  own  handwriting,Jmt_^ 
~had^been  written  b\'  a  Mr.  Oakley,  who  had  simply  signed  Mr.  Callan^ 
name  without  anything  to  indicate'  that  The" signature  was  not,  written 


hy  Mr.  CaTlan,  but  by  some^other^peraon  as  Jus  attorney  or.  agpnt, 
Mr.  Oakley  deposed  that  m  October^  18735_he  received  from  Mr,  Ci 


~f  ^authorit}',  verbalh'  and  by  telegram ^  to  8ign_Mr^Callan!a.  same  to  the. 
memorandum  and  articles,  but  it  was  not  alleged_that  any  ^^nthnrifiy 
^as-giyen  by  deed^nor  was  an^^written  authority  4)reduced.a_and_Mr. 
Callan  denied   having  given   any  authority  j\t  ^^^       Vice- Chancellor 
Bacon  having  refused  to  remove  the  name  of  Mr.  Callan  from  the  list 
of  contributories,  Mr.  Callan  appealed. 
Tlieodore  JRibtouj  for  the  Appellant 
Marten,  Q.  C,  and  Oswald,  coittra^  were  not  called  upon. 
Cotton,  L.  J.    This  is  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon,  who  has  refused  to  remove  the  name  of  the  appellant,  Mr. 

Callan,  from  the  list  of  contributories.  _  J<LJq^  CQP^r^fd  that  his  Rignfttnra 

_  to  the  memorandum  and  articles  was,  not  written  hy  himself^  but  the 


liquidator  contends  that  it  was  written  by  his  authoritj\^_The_appellfliiL 
8a3's  that  this  is  not  enough,  even  if  there  was  authority,  which  he 


"denies.  The  case  turns  upon  these  quesOons,  there  being  no  other 
evidence  that  Mr.  Callan  ever  agreed  to  take  shares^  Now  there  is^ 
notjiing^in  the  Companies  Acts  exj^ressly  requiring  that  the  memor^n- 
dum  and  articles  must  be  signed  hy  the  subscribers  with  their  own  hands. 


but  it  is  contended  by  the  appellant  that  the  Act  according  to  iti 

_construction  requires  personal   signatures^  Sect  6  of   the  Companies 

Act,  1862,  provides^that^'  an^'.^ven  or  more  peraons )  assodatedJPQL-^ 

T    any  lawful  purpos^may  by  subscribing  their  nameato  a  memorandum 

of  association,  ana  otherwise  complying  with  the  requisitions  of  this 

Act  in  respect  of  registration,  form  an  incorporated  oompan}',"  and  by 

sect   11  it  is  provided  that  the  memorandum   of  associati^tfLj^sl 

,-he  fiigned  by  each  subscriber  in  _the  presence,  of,  and  attested  by,  pne^ 

witness  at  the  least.  11 ..  The  appellant   contends    that  as  nothing  is 

said  in  the  statute  about  signatnre  by  an  agent,  these  expressions 
must  mean  that  the  signatnre  is  to  be  affixed  by  the  subscriber  him- 
self. In  support  of  this,  Hyde  v,  Johnson,  2  Bing.  N.  C.  776,  is 
referred  to.  That  case  I  think  was  decided  on  the  special  ground 
that  the  enactment  which  the  court  was  then  considering  was  one  of  a 
series  of  enactments  which  made  a  distinction  between  a  man's  sign- 
ing by  himself  and  signing  by  an  agent,  and  it  was  therefore  con- 
sidered that  where  signature  by  an  agent  was  not  mentioned  the  Act 
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required  signature  by  the  man  himself.     That  may  be  quite  ri^yht,  but 

in  the  pre^fipt.  oAaft  the  ftnaofrnftnt  wi>  have  to  construe  is  not  one^f  a 

series  of  enaetm^nt^  gnnnp  nf  whioh  rpfor  tQ  signature  byiui  .agen t ^  and 

think  it^  would  be  wrong  to  hold  that  an  enactment  simply  referring 

~  to  signature   is  not   sfttiftfied   by   aiggatnre  j^   naeans   of   an   agent. 
Suppose  seven  persons  sitting  round  a  table  with  a  view  to~signing  a~ 
document,  and  one  of  them  says  to  another,  *^Sign  it  for  me/'  are 
we  to  say  that  the  signature  affixed  under  this  authority  is  insufficient? 
I  am  of  opinion  that  it  is  quite  effectual.    The  signature  in  the  present 

^^gaej8jrregu1<tr,  fnr  it.  might  to  hqve  been  '^^Ea_Crilanilb^!pa^e3'Tn^ 
attorney ;  '^  but  this  irregularity  will  not  make  the  signature  invalid  if 

tbBre_wa8  authority  to  affix  it. 

It  was  urged  that  assuming  authority  to  have  been  given  it  was  not 
duly  given,  for  that  as  the  memorandum  of  association  is  equivalent 
to  a  deed,  the  authority  to  sign  it  ought  to  have  been  given  by  deed. 
That  is  a  fallacy.  The  memorandum  has  for  certain  purposes  the  eillBct 
of  a  deed.     But  it  is  not  a^deed.     An  authority  to  sign  and  seal  an 

~  instrument  must  be    given  by  deed,   but  though   sij^nature  of   the 
memorandum  is  made  by  the  Acteguivalent  to  signing  and  sj 

"  memofandumls~hot  signed~and  se^ed^__The  authority  to  sign  it  there- 
fore  need  not  be  giveri^y  deedT 

[His  Lordship  then  entered  into  a  consideration  of  the  evidence  on 
the  question  whether  Mr.  Callan  had  given  authority  to  sign  the 
memorandum,  and  stated  his  conclusion  to  be  that  such  authority  had 
been  given,  and  that  the  memory  of  Mr.  Callan,  who  had  been  much 
engrossed  b}*  political  matters  at  the  time,  was  defective  on  this 
subject.] 

BowEK,  L.  J.  I  am  of  the  same  opinion.  [His  Lordship  then  stated 
his  reasons  for  agreeing  with  the  conclusion  of  Lord  Justice  Cotton  as 
to  the  question  of  fact.] 

As  regards  the  question  of  law^  it  is  contended  by  the  Appellant 
that  it  is  not  sufficient  for    a  man  to    sign    the   memorandum    of 

association  by  an  agent,  but  that  he  must  sign  it  himself In  every 

fflpft  W^ere  an  Act  requires  a  ftignatiire  it  is  a  pure  qneation  of  oon- 
stmction  on  ^h^  ter"^«  ^f  thft  partlnnlftr  Act  wh^thf>r  its  words  are 
satisfied  by  signature  by  an  «^go"^ — In  some  cases  on  some  Acts  the 
courts  have  come  to  the  conclusion  that  personal  signature  was  re- 
quired. In  other  cases  on  other  Acts  they  have  held  that  signature 
by  an  agent  was  sufficient  The  law  on  the  subject  is  thus  summed 
up  by  Blackburn,  J.,  in  Reg.  v.  Justices  of  Kent,  Law  Rep.  8  Q.  B. 
805,  307:  *'No  doubt  at  common  law,  where  a  person  authorizes 
another  to  sign  for  him,  the  signature  of  the  person  so  signing  is  the 
signature  of  the  person  authorizing  it ;  nevertheless  there  may  be  cases 
Id  which  a  statute  may  require  personal  signature."  Quain,  J.,  then 
says.  ^We  ought  not  to  restrict  the  common  law  jula  qxiifadt  per  cdinm 
/aci<  per  se,  unless  the  statute  makes  a  personal  signature  indiapen- 
••ble.^^ Archibald,  J.,   says:    '*I  think  this  case  comes  within  the 
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oommon  law  rale,  quifadt  per  aiium  faeit  per  se^  and  there  is  nothing 
in  the  statute  to  qualify  the  operation  of  that  maxim.  It  is  easy  to 
nnderstand  that  there  may  be  cases  in  which  a  different  construction 
must  be  put  on  particular  statutes/'     Hyde  v,  Johnson,  2  Ring.  N,  C 

776j  wasilecldediUl  the  gronnd  that  f^rd  Tpnfprdpn'a  Act  was  to  be. 

read  along  with  the  Statute  of  Frauds,   which  expressly  refers 
Signature  by  an  agent.,  And  that  n  clause  wiiicb  contained  no  reference 

'^   to  an  agent  was  therefore  to  be  held  to  require  personal  8ignafaire.,.ln 
the  present  statute  there  is  notliing  in  the  way  in  wliich.  the.  memoran- 

__gum„oC_saaociatioii  is  dealt  with  to  show  that  the  Leglslature-intended- 
any thing  special  as  to  the  mode  of  signature.  The  principle  of  H^'de 
V,  Johnson  therefore  cannot  be  invoked  in  this  case,  and  the  general 
rule  that  a  man  ma}'  sign  by  an  agent  is  not  interfered  with.  I  agree 
with  Lord  Justice  Cotton  that  there  is  no  ground  for  requiring  the 
authority  to  sign  the  memorandum  of  associatioiv  to  be  given  by 
deed. 

Fby,  L.  J.     I  cannot  usefully'  do  more  than  express  my  entire  con- 
currence in  the  judgments  of  the  Lords  Justices.^ 


SECTION  V. 

Haw  an  Agent  is  appointed* 

(A)  General  Puinciples. 

BARR  V.  LAP8LEY. 
SuPBEME  Court  of  the  United  States.     1816. 

[1    Wheat,  151.] 

Appeal  fh>m  the  Circuit  Court  of  the  District  of  Columbia.  This 
cause  was  argued  by  Jones^  for  the  appellants  and  complainants,  and 
Harper^  for  the  respondents  and  defendants. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  bill  is  to  obtain  a  specific  performance  of  an  alleged 


agreement  to  receive  a  quantify  of^otton  bagging,  at  a  specified  price. 


in  satis^ctroii  oT  certain  Judgments  at  Taw.  The  de!endants  deny  that 
the  circumstances  proved  everl-ehdered  tEe  agreement  final  and  obliga- 
tory upon  them ;  and  this  is  the  principal,  perhaps  the  only,  question 
the  case  presents. 

It  agpearsjt^LAfe6_complajna^^  indebted  to  one  W£st,..sha. 

assigned  this  debt  (then  unliquidated),  together^jthjhe  residue  of  his 
jatAtpj  to  TApalfty  p±  nl. ;  t.hftt  Lapsley  Tiqui^ated_Jhe  debt  with  the 


Barrs,  and  took  their,  notes,  payable  .at  different  periods,  minting,  ug^ 

1  And  see  Finnegan  v.  Lncj,  157  Mass.  439  (1892). »Ed. 
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^together,  the  <^^ftHfiT-  ^ilue-    These  notes  having  bec^mft  f^*}^,  <^"<1  Jin1f3f« 

ment  being  recoverfid  on  some  of  tben^j  in  Oftt/>her^  181 1^  the  Barra 

addressed  a  letter  to  Lapsley,  in  which  thev  offer  to  pgy  him  ^P  ^t<y>" 
bagging,  at  thirty-three  cents   per  yflii^i  ^V  ^"^^^^"'^"♦^^gi  «^-  ^rt.nin 
""  periods^     On   the   17th   of  December,   in    the    same  year,    Lapsley 
~~ahswered  their  communication,  and  the  following  words,  contained  in 
that  letter^  are  all  that  the  court  deem  material  to  the  point  on  which  they 
propose  to  found  their  decision :     ^^  We  are  willing  to  take  cotton  bag- 
ging in  liquidation  of  the  three  last  notes,  delivered  at  the  period  you 
propose,  but  not  at  the  price  you  offer  it."     "  We  expect  that  you  give 
lis  satisfactoiy  accounts  for  the  punctual  performance  of  your  engage- 
ments,  and  to  this  effect  we  shall  direct  Mr.  M'Coun,  to  whom  we  pro- 
pose to  write  by  the  next  mail."     On  another  passage  of  this  letter, 
and  a  letter  written  by  West,  on  the  18th  of  December,  it  has  been 
contended  that  certain  conditions  were  imposed tupon  the  Barrs,  which 
it  was  incumbent  upon  tbem  to  comply  with  before  the}*  could  claim 
the  benefit  of  the  offer  contained  in  Lapsley's  letter.     But,  as  the 
opinion  of  this  court  is  made  up  on  a  ground  wholl}'  unaffected  by  this 
question,  we  deem  it  unnecessary  to  notice  this  point.     It  appears  that 
Lapsley-  never,  in  fact,  instructed  M'Coun  on  the  subject  of  this  letter 
of  the  17th  of  December.     But  War  field,  the  agent  of  the  Barrs  (who 
were  absent  from  home  on  the  receipt  of  that  letter),  supposing  his  prin- 
cipals to  be  referred  to  M'Coun  as  the  authorized  agent  of  Lapsley, 
notified  to  him  the  acceptance  of  Lapsley's  offer,  and  remained  under 
the  impression  that  the  agreement  had  become  final,  notwithstanding 
M'Coun's  declining,  altogether,  to  act,  for  want  of  instructions.     Laps- 
ley,  on  the  other  hand,  alleges  that  the  notification  of  acceptance  ought 
to  have  been  made  to  himself,  and  assigns  the  want  of  an  answer  from 
the  Barrs  as  his  reason  for  never  having  given  instructions  to  M'Coun. 
This  state  of  facts  presents  an  alternative  of  extreme  difiScult}'.     On 
the  one  hand,  Lapsley,  by  writing  that  he  shall  direct  M'Coun,  by  the 
next  mail,  plainly  pointed  to  a  mode  of  expediting  the  conclusion  of  the 
agreement,  through  the  agency  of  a  representative  on  the  spot,  and  when 
he  intimated  his  intention  to  write  by  the  next  mail,  showed  that  it  was 
not  liis  intention  to  await  Barr's  answer.      This  was  well  calculated  to 
_     delude  Barr  into  the  idea  that  Lapsley  would  rftfingnize  no  notification 
but  that  which  should  be  made  U)  M'Coun.     On  the  other  hand,  how 
[afcbuTd  M^Coun,  unempowered,  uninstructed  as  he  was,  legally  act, 
to  bind  Lapsley*  by  his  acceptance  of  the  notificatTony     Ur,  if  lie  had 
received  instructions  from  Lapsley,  what  obligation  was  he  under  to 
have  undertaken  the  agency?    Under  the  pressure  of  this  dilemma, 
there  is  but  one  principle  to  which  the  court  can  resort  for  a  satisfac- 
tory  deci8ion^__Something  remained  for  Barr  to  do.     The  notification 
of  his  acoeptanoe  was^necessary  tolasten  tlie"^reement  upon  Lapsley 
JFor  this  pnrppa^^J^YfiD' rfttjotiftlly  nHHroflflfvl  ^jmaeTfj  jti  the  firstpIaGe^ 
Jo  M'Coimj  and  the  reference  to  Lapsley's  lettef  would  have  been  a 
sufficient  excuse  for  not  returning  an  answer  until  a  reasonable  time 
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had  elapsed  for  M'Coun  to  receive  the  expected  communication  from 
Lapsley.  But  when  he  found  M'Ck>un  uninstructed,  and  unwilling  to 
act  under  the  letter  addressed  to  Barr,  his  course  was  plain  and  une- 
quivocal. A  letter  to  Lapsley,  transmitted  by  the  mail,  would  have 
put  an  end  to  all  doubt  and  difficulty.  This  is  the  method  he  ought  to 
have  pursued,  and  for  not  having  pursued  this  course,  we  are  of  opinion 
that  the  bill  was  properly  dismissed  below. 

Decree  affirmed. 
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Book  account.  The  case  was  heard  upon  the  auditor's  report  at 
the  June  Term,  1866,  Steele,  J.,  presiding,  when  Judgment  was  ren- 
dered for  the  plaintiff;  exceptions  by  defendant  In  respect  to  item 
number  four,  the  one  in  dispute,  cash  $11.00,  the  auditor  reported  as 
follows :  ^^  It  appeared  that  the  defendant,  about  the  month  of 
October,  1862,  left  his  home  in  Ryegate  for  New  York,  and  has  since 
that  time  been  living  and  at  work  in  the  state  of  New  York,  a  con- 
siderable pai*t  of  the  time,  being  at  home  several  months  at  a  time,  at 
several  different  times  since  leaving  home,  his  wife  and  family  remaining 
at  his  residence  at  Rj^egate ;  that  Mrs.  Page  has  kept  house  and  managed 
affairs  at  home ;  that  the  defendant  has  from  time  to  time  sent  home 
money  to  his  wife  to  use  in  taking  care  of  th6  family ;  that  in  June, 
1863,  one  of  the  defendant's  children  died  at  Rj^egate ;  that  the  defend- 
ant was  at  home  at  the  time  and  agreed  with  one  Jenkins,  of  Bradford, 
to  flirniah  a  set  of  gravestones  for  the  child,  and  also  a  set  for  the 
defendant's  father  (who  died  previously),  at  the  sum  of  $2.5.00.  The 
defendant  then  returned  to  New  York,  agreeing  to  send  home  money  to 
his  wife  to  pay  for  these  gravestones.  Jenkins  Ibrnished  and  set  up 
the  gravestones,  as  agreed,  where  the}'  now  stand,  and  subsequently 
the  defendant  sent  home  money  to  his  wife  to  pay  for  them.  It  sq 
happened  when  the  mone}'  was  sent  the  article  of  flour  was  rising  in 
price,  and  had  advanced  to  fifteen  dollars  per  barrel,  and  Mi*s.  Page 
was  advised  that  it  would  advance  higher,  perhaps  to  t20.00,  and 
desiring  to  provide  a  supply  for  the  time  to  come,  bought  a  barrel,  at 
$15.00,  and  at  the  same  time  bought  several  other  articles  at  the 
store  for  family  use,  and  paid  out  of  the  money  so  sent,  and  had  n't 
enough  left  to  pay  for  the  stones,  when  Jenkins  should  call  for  it, 
which  was  soon  expected ;  she  therefore  borrowed  $13.00  of  the  plain- 
tiff, and  when  Jenkins  came  she  paid  for  the  gravestones  therewith, 
and  with  other  money  she  had  left  on  hand.  Mrs.  Page  agreed  to  pay 
the  plaintiff  back  the  money,  when  she  borrowed  it,  in  two  or  three 
weeks,  and  he' called  on  her  for  the  mone}',  but  she  not  having  it  paid 
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him  two  dollars  only,  and  the  balance,  eleven  dollars,  not  being  paid, 
the  plaintiff  subsequently  charged  to  the  defendant,  which  is  the  item 
No.  4,  in  his  account  It  did  not  appear  to  what  extent  the  defend- 
ant gave  his  wife  authority  to  transact  business  at  home ;  he  left  her 
there  to  manage  for  him  at  home,  what  might  be  necessary  to  be 
done,  considering  their  respective  situations,  and  the  defendant  testi- 
fied that  bis  wife  took  care  of  business  pretty  well,  quite  as  well  as  the 
neighbors  generally  did,  and  would  have  done  very  well,  if  the  neigh- 
bors had  let  her  alone.  It  did  not  appear  that  he  ever  gave  her  any 
specific  instructions,  or  that  he  left  business  to  be  done  by  any  other 
person  than  his  wife.  He  had  no  other  agent.  It  appears  that  Mrs. 
Page  took  care  and  got  along  at  home  by  her  own  efforts  and  with 
what  money  her  husband  sent  or  gave  her  from  time  to  time.  It  did 
not  appear  that  the  defendant  ever  acknowledged  that  his  wife  bor- 
rowed anj^  money  of  the  plaintiff  or  that  he  ever  promised  to  pay  the 
plaintiff." 

Leslie  Ss  RogerBj  for  the  defendant 

A.  Underwood,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  In  relation  to  the  item  of  $11.00  in  the  plaintiff's  account, 
it  cannot  be  assumed  that  the  credit  was  given  by  the  plaintiff  to  the 
defendant's  wife  and  not  to  the  defendant.  The  auditor  does  not  so 
find,  and  the  facts,  in  the  absence  of  such  finding,  do  not  lead  to  that 
conclusion.  As  the  defendant  was  absent  at  work  in  New  York,  and 
only  occasionallj'  at  home,  and  his  wife  remaining  at  the  defendant's 
residence  in  Ryegate  with  his  family,  managing  his  affairs  at  home,  it 
is  probable  the  plaintiff  may  have  expected  the  payment  would  be 
made  through  the  agenc}'  of  the  wife.  But  this  does  not  show  that  the 
plaintiff  did  not  give  the  credit  to  the  husband,  especially  as  he  was 
sending  money  home  to  his  wife  from  time  to  time  as  the  wants  of  the 
family  and  the  necessity  of  his  business  affairs  left  in  charge  of  his  wife 
required.  The  credit  must  be  intended  to  have  been  *given  in  fact  to 
the  defendant 

But  it  is  insisted  that  the  wife  had  no  authority  to  bind  the  defend- 
ant in  the  transaction  of  borrowing  this  money.  This  proposition  is 
correct  if  it  is  to  depend  simply  on  the  implied  power  of  a  wife  arising 
firom  the  legal  relation  of  husband  and  wife  without  reference  to  the 
attending  circumstances.  Nor  does  the  case  come  within  the  principle 
of  those  cases  where  the  husband  abandons  his  wife,  or  turns  her  away 
without  cause,  destitute  of  means  of  support;  for  here  was  no  such 
state  of  facts.  Nor  is  any  express  authority  shown  to  borrow  money, 
either  generally  or  in  this  particular  instance.  But  it  is  conceded  by 
the  defendant's  counsel  that  a  wife  may  bind  the  husband  in  certain 
domestic  affairs,  such  as  are  usual  to  intrust  with  the  wife.  The  extent 
of  this  power,  however,  depends  very  much  on  the  attending  facts  and 
drcumstances.  It  is  usually  more  extensive  in  case  of  the  absence 
of  the  husband  for  long  periods  of  time  than  when  he  is  at  home 
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managing  his  own  business.  But  upon  the  facts  reported  in  this 
case,  there  was  an  agencj'  in  fact  arising  from  the  absence  of  the 
husband,  and  from  his  having  left  his  wife  with  the  care  of  the  family 
and  in  the  management  of  his  affairs  at  home.  This  agency,  however, 
was  not  unlimited.  The  power  must  be  construed  in  reference  to  the 
nature  and  extent  of  the  business  affairs  entrusted  to  her  charge.  On 
this  point  the  report  is  not  verjvfuU  or  explicit.  It  appears,  however, 
that  the  defendant's  wife  ^^  kept  house  and  managed  affairs  at  home, 
and  that  the  defendant  from  time  to  time  sent  home  money  to  his 
wife  to  use  in  taking  care  of  the  family,"  etc.  Tlie  auditor  reports 
also  that  ^'it  did  not  appear  to  what  extent  the  defendant  gave  his 
wife  authority  to  transact  business  at  home ;  he  left  her  there  to 
manage  for  him  at  home  what  might  be  necessary  to  be  done,  con- 
sidering their  respective  situations,"  and  that  the  defendant  testified 
that  his  wife  took  care  of  business  pretty  well,  quite  as  well  as  the 
neighbors  generally  did,  etc.  This  shows  that  the  defendant  gave  his 
wife  some  scope  for  the  exercise  of  her  judgment  in  his  business 
affairs.  Considering  that  she  borrowed  the  money  (the  $13.00)  to 
help  to  pay  a  debt  that  the  defendant  himself  contracted,  and  which 
he  directed  her  to  pay,  and  which  she  did  pay,  we  think  under  the 
circumstances  stated  in  the  report,  it  came  within  the  scope  of  her 
agency.  It  is  true  the  defendant  sent  his  wife  money  to  pa}'  that  debt 
for  the  gravestones  when  they  should  be  delivered  and  set  up,  but  as 
flour  was  rising  in  price,  and  she  being  advised  it  would  soon  be  still 
higher,  she  judged  it  prudent  and  good  economy  to  buy  a  barrel  of 
flour  for  the  family  with  a  portion  of  the  money,  which  she  did  at 
$15.00,  and  some  other  articles  at  the  store  for  family  use,  and  bor- 
rowed the  $18.00  to  make  up  with  what  she  had,  a  sum  sufficient  to  pay 
the  debt  for  the  gravestones.  The  flour  and  other  articles  were  for 
the  use  of  the  family,  and  must  be  intended  as  necessaries  in  kind ; 
and  it  is  not  found  by  the  auditor  that  they  were  not  necessary,  in  fact, 
under  the  circumstances.  The  auditor  further  reports  that  it  did 
not  appear  that  he,  the  defendant,  ever  gave  her  any  specific  instruc- 
tions ;  that  he  had  no  other  agent ;  that  his  wife  took  care  and  got  along 
at  home  by  her  own  efforts  and  what  money  her  husband  furnished 
her  from  time  to  time.  From  this  and  other  facts  reported,  it  is 
evident  that  the  defendant  contemplated  his  wife,  in  such  small  matters 
as  are  embraced  in  the  plaintiff's  account,  would  exercise  her  judg- 
ment and  discretion.  If  she  had  paid  for  the  gravestones  out  of  the 
money  the  defendant  sent  her,  and  boiTOwed  the  money  in  question 
to  buy  the  flour,  there  can  be  no  doubt  but  it  would  have  charged  the 
husband.  The  using  of  some  of  the  money  sent  as  she  did,  and  re- 
placing it  with  the  money  borrowed,  is  the  same  in  effect,  and  was  within 
the  scope  of  her  agency,  and  the  plaintiff  had  a  right  so  to  understand 
it.  There  was  an  agency  in  fact,  and  what  she  did  was  within  the  scope 
of  her  apparent  agency.  The  item  of  forty  cents  for  horse  to  Wells  River 
must  be  regarded  as  embraced  within  the  domestic  affairs  intrasted  to 
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her  charge,  without  proof  of  the  actual  necessity  for  it  at  the  time.  No 
qaestioDs  is  made  as  to  any  other  items,  except  item  for  the  halter 
which  is  not  before  us,  as  the  plaintiff  did  not  except. 

Judgment  afflmud} 
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SuFBEMB  Court  of  New  York,  General  Term,  Fourth 

Department.     1893. 

[71  Hun,  442.] 

Appeal  by  the  defendant,  Anton  G.  Methfessel,  from  a  judgment 
of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Oswego  on  the  25th  day  of  July,  1892,  upon  the  report  of  a  referee, 
with  notice  of  an  intention  to  bring  up  for  review  upon  such  appeal 
the  order  made  by  the  referee  herein,  dated  June  4,  1892.^ 

In  the  complaint,  it  is  alleged  that  at  divers  times  between  October 
7,  1890,  and  June  10,  1891,  the  plaintiffs,  at  the  request  of  defendant 
and  on  his  promise  to  pay  therefor,  sold  and  delivered  to  him  goods 
at  prices  agreed  upon  and  payable  in  sixty  days,  amounting  to  and  of 
the  value  of  (4078.90.  The  answer  denies,  in  substance,  all  the 
allegations  of  the  complaint,  except  that  the  defendant  admits  he  has 
been  requested  to  pay  certain  moneys  to  plaintiffs. 

Van  Hoeoenberg  &  Holt^  for  the  appellant 

D,  P.  Morehouse^  for  the  respondents. 

Merwin,  J.  All  of  the  goods  for  which  a  recoverv  has  been  had 
in  this  case  were  ordered  by  **  Philip  Michel,  Agent,"  and  were 
shipped  by  plaintiffs  to  **  Philip  Michel,  Agent,"  at  fe^tapieton,  Staten 
IslAndy  ftnd  were  charged_in_^e  same  way  upon  plaintiffs*  booksf 
The  referee  has  found  that  the  defendant,  by  his  acts  and  conduct  in 
these  and  similar  prior  transactions  with  plaintiffs,  held  Michel  out  to 
them  as  his  agent  in  purchasing  these  goods,  and  that  in  reliance  upon 
that,  and  in  the  belief,  induced  by  such  acts  and  conduct,  that  defend- 
ant was  the  principal  behind  Michel,  they  made  the  sales  in  question. 
In  other  words,  it  was  held  that  the  plaintiffs  had  the  right  to  treat  the 
defendant  as  the  principal  in  the  transactions.  The  question  in  this 
case  is  whether  such  finding  of  the  referee  is  sustained  by  the  evidence. 

The  plaintiffs  are  manufacturers  at  Minnetto,  Oswego  County,  of 
shade-doth,  window-curi;ains  and  fixtures,  under  the  firm  name  of  the 
Minnetto  Shade-Cloth  Company.  The  defendant,  since  April  1,  1886, 
has  resided  at  Stapleton,  Staten  Island,  and  owned  there  a  factory 

^  See  Cfanrch  v.  Landers,  10  Wend.  79  (1833) ;  Benjamin  v.  Benjamin,  15  Cona 
347  (1843) ;  Felker  v.  EmezBon,  16  Vt.  653  (1844).  —  Ed. 
'  The  reporter's  statement  has  not  been  reprinted  in  f  nlL  —  Ed. 
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bailding  for  Ae  manafactare  and  decorating  of  Bhade-doth  into 
window-shades.  During  this  period,  Philip  Micheli  who  is  a  practical 
window-shade  manafactarer,  lived  at  Stapleton.  In  the  latter  part  of 
April,  1866,  and  before  the  29th,  the  bosiness  of  mannfactoring  and 
decorating  window-shades  at  defendantfs  factory  was  commenced  under 
the  name  and  style  of  ^*  Philip  Michel,  Agents"  and  such  business 
was  carried  on  under  that  name  until  after  June  9,  1891.  During  this 
time  Michel  was  the  practical  shade  maker  and  managing  agent  of  the 
business,  and  defendant  was  the  office  man  and  book-keeper,  and  had 
chaige  of  the  finances  of  the  business.  On  the  29th  April,  1886, 
Michel,  as  agent,  had  a  negotiation  with  one  Gillett,  who  was  a  sales- 
man and  agent  of  the  plaintiffs  in  reference  to  the  purchase  of  goods 
from  the  plaintiffs  for  the  purpose  of  manufiMsturing  and  decorating  in 
said  factory.  Gillett  inquired  of  Michel  as  to  his  financial  responsibil- 
ity, and  Michel  replied,  ^^I  have  a  friend  who  will  advance  me  some 
money  to  do  business ; "  and  thereupon  Michel  took  Gillett  to  the  house 
of  defendant,  introduced  him  to  defendant,  and  then  left.  After 
Michel  left,  Gillett  asked  defendant  whose  agent  Michel  was,  and 
defendant  replied :  — 

^^  He  has  been  unfortunate,  and  cannot  use  his  own  name.  I  am 
ready  to  assist  Mr.  Michel  according  to  my  ability.  All  the  orders 
received  firom  Mr.  Michel,  countersigned  by  myself,  I  will  be  responsi- 
ble for.'' 

The  defendant,  then,  at  GiUett's  request,  wrote,  signed,  and  de* 
livered  to  him  a  memorandum,  of  which  the  following  is  a  copy :  — 

Staflbtoh,  April  29»  1886. 

I  herewith  declare  myself  to  be  respoDslble  for  all  orders  sent  by  PhiL  Michel, 
Agent,  to  the  Minnetto  Shade-Cloth  Company,  if  the  same  are  oonntersigned  by  me. 

A.  G.  Mbthfbssbl. 

After  this,  and  on  the  same  day  and  occasion,  an  order  was  signed 
and  delivered  to  Gillett,  as  follows : 

Philip  Michel,  Agent. 

1  pc  ea.  18-32-38-62-66-68-64-58. 

Philip  Michel,  Agent,  Stapleton.  A.  G.  Mbthtsssbl. 

These  goods  were  shipped  as  directed,  and  soon  thereafter  the  plain- 
tiffs received  in  payment  thereof  fVom  the  defendant^  by  mail,  his 
individual  check  on  the  German-American  Bank  of  New  York  for  the 
amount  of  the  order,  less  a  discount  of  2  per  cent  allowed  for  payment 
within  30  days.  The  next  order  seems  to  have  been  about  May  25th, 
and  not  countersigned  by  defendant,  by  reason  of  his  absence.  On 
the  21st  June,  1886,  the  defendant  writes  to  the  plaintiSb,  inclosing  an 
order,  as  to  which  he  says :  '^  You  will  oblige  me  by  sending  at  your 
very  earliest  convenience  to  Phil.  Michel,  Agent''  He  also  inclosed 
his  check  for  the  amount  of  seven  bills  from  May  25th  to  June  14th' 
In  this  letter  he  also  says :  — 
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"Our  intantion  is  to  paj  alwEys  cash,  and,  if  we  do  not  do  h  thia  tima,  it  is  becaoaa 
I  tiBB  mbaent  on  %  trip  weet,  and  we  thought  that  the  goods  boaght  of  yon  in  the  fint 
dftja  of  May  would  laat  until  my  return.  Orders,  however,  coming  in  earlier  and 
larger  than  we  expected,  Bir.  Michel  applied  to  you  for  more  goods,  which  you 
sent  without  my  guaranty,  thereby  doing  us  a  favor,  for  which  we  feel  grateful  I 
send  the  full  amount  of  those  seven  bills,  trusting  that  you  will  allow  all  the  discount 
you  poasably  can,  and  deduct  the  same  from  the  amount  of  next  bill." 

-  After  &e_fir8t  order^  none  were  inibrm  oountersi^ed  by.  defendant. 
Some  orders,  however,  were  sent  by  the  defendant  himself,  and  many 
letters  of  defeudant  are  in  evidence,  from  which  it  might  be  inferred 
that  the  defendant  hod  a  personal  interest  in  the  business.  For 
iDStance,  on  the  25th  September,  1886,  he  sends  an  order  for  certain 
specified  goods,  and  adds,  ^  We  will  soon  give  you  larger  orders.** 
The  goods^  however^were  mainly  i>rdeied  hy  ^'fhilip.  Michel,  Agent," 
and  ail  were  shipped  and  charged  in  that  form.  The  dealings  were 
quite  large,  comprising  hundreds  of  orders,  aggregating  about  $35,000, 
and  continued  to  June  9,  1891.  All  of  the  goods  so  ordered  and 
shipped,  down  to  October  2,  1890,  were  paid  for,  from  time  to  time,  by 
the  individual  checks  of  the  defendant  on  the  German-American  Bank 
of  New  York,  inclosed  in  letters  written  by  him  to  the  plaintiffs.  The 
orders  since  October  2,  1890,  ^re  the  items  involved  in  this  suit  All^ 
the  goods  sent  by  the  plaintiffs  were  used  at  the  factory  in  Stapleton,. 


and  all  the  proceeds  of  their  sale  after  being  manufactured,  excepting 
a  small  amount^  were  turnerl  nver  tn,  and  rpneived  hy,  thft  defendantf 
and  wered<?pOft'tpd  hy  himj  with  oth«r  moneyfl  helnnging  f^  him,  in  hia 

bank  account  with  the  German-American  Bank.  It  is  shown  on  the 
part  of  the  defendant  that  Michel  was  in  fact  the  agent  of  his  wife,  and 
employed  the  defendant  as  his  book-keeper  and  cashier,  and  that 
defendant  kept  an  account  of  the  moneys  received,  and  checked  them 
oat  as  directed  by  Michel.  All  this,  however,  was  unknown  to  plain- 
tiflb.  Defendant  was  in  a  position  to  know  of  all  the  orders  sent  and 
DO  objection  was  made  by  him  that  they  were  not  countersigned  by 
im,  or  that  Michel  did  not  have  authority  to  bind  Him. 
These  are  the  main  features  of  the  case.  It  seems  to  me  very  clear 
that  the  evidence  warranted  the  ooncluflion  that  ^he  limitation  or 


dition In  the  writing  of  April  29,  1886,  that  the  orders  should  be  coun- 
lersighed  b}'  the  defendant,  was  waived  by  the  defendant,  or  at  least 
that  the  plaintiffs  had  a  right  "16  "T)engve  that  it  Wa8~ndrreg[ulred  by 
deTebdant.^,,ynTiis  letter  of  June  21,  1886,  he  excused  the  want  of  it^^ 
andjreated  it  as  a  favor  that_the  plaintiffs  sent  the  ^oods  without  it ; 
_  and^for  four  yeara  and  »pward9,~tEer"eafterj^he^ paid  the^  bills  without 
_jne8tionjL?nd_jfithout  any  suggesXibn  that  the  conntersiguing  "wig-inr-" 
pg'^^n^"-  If  the  limitation  was  waived,  that  led  the  declaration  of 
defendant  general,  —  that  he  would  be  responsible  for  all  orders  sent  to 
plaintiffs  by  Michel  as  agent.  This  responsibility  was,  in  effect, 
acknowledged  by  the  defendant,  so  far  as  the  plaintiffs  were  concerned, 
from  Jane,  1886,  to  October,  1890.    The  plaintiffs  were  informed  of 

4 
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no  other  person  as  principal.     The  defendant  himself  gave  orders,  and 
indicated  a_persoiial  interest  in  the^  business;^  The  authority  given  by 


the  paper  of  April  29,  1886,  was  never  revoked.     The  plaintiffs  had 
light  to  assume  that  the  authority  continued  after T)ctober^l 890,  as  it 
had  existed  before.    Bodine  v.  Killeen,  53  N.  Y.  98^ 

Tt  is  suggested  that  the  credit  was  not  given  to  defendant,  because 
the  goods  were  charged  to  Michel  as  agent.  That  form  of  charge  indi- 
cated that  credit  was  not  given  to  Michel  individually,  and  there  was 
no  other  known  to  plaintiffs,  to  whom  credit  would  be  given,  except 
the  defendant.  The  plaintiffs'  agent,  before  the  commencement  of  the 
negotiation  in  April,  1886,  was  informed  that  Michel  was  insolvent, 
and  it  is  easy  to  infer  that  no  one  intended  or  expected  that  credit 
would  be  given  to  him.  It  is  also  suggested  that  the  plain tifl^  did  not 
testify  that  they  relied  on  defendant  In  such  a  case,  it  is  said  id 
Brown  v.  Bowen,  30  N.  Y.  520,  that,  in  the  absence  of  proof  of  the 
effect  of  the  admission  on  the  part}-  setting  up  the  estoppel,  it  is  for  the 
jury  to  say  whether,  on  the  facts,  the  several  essential  parts  of  the  estop- 
pel are  proved.  In  the  present  case  it  was  a  question  of  fact  whether 
the  defendant,  by  his  acts  and  conduct,  held  out  Michel  to  the  plaintiffs 
as  his  agent,  and  whether,  from  such  acts  and  conduct,  the  plaintiffs 
were  led  to  believe,  and  did  believe,  that  the  defendant  was  the  prin- 
cipal, and  relied  on  this  in  selling  the  goods  in  suit.  The  conclusion  of 
the  referee  on  this  subject  should  not,  I  think,  under  the  circumstances 
of  this  case,  be  disturbed. 

But  it  is  said  that  the  plaintiffs  were  guilty  of  laches  in  allowing  the 
bills  in  suit  to  accumulate.  Still,  the  defendant,  by  reason  of  his  posi- 
tion in  the  business,  presumptively  knew  all  about  the  ordei-s  that  were 
being  sent  to  plaintiffs,  and  knew  that  the  bills  in  suit  were  not  paid. 
He  was  bookkeeper,  and  had  charge  of^the  finances^ and  the  pn 
jFall^  the  goods  sent  by  the  plaintiffs,  including  those  in  suit,  were 

jumed  over  to  him.    He  made  no  suggestion  to  the  pUintiffff  ^,hat  ^^^^ 

did  not  propose  to_pay  any  iQore^  or  proposed  to  change  the  current  of 
the_business.  _A  large  portion  of  the  goods  in  suit  were  ordered  before 
the  payments  on  the  prior  account  were  completed.  We  fail  to  see  any 
defence  on  the  ground  of  laches. 

After  the  evidence  before  the  referee  was  closed,  and  before  ttie 
decision  of  the  case,  a  motion,  upon  affidavits  and  notice  to  plaintiffs, 
was  made,  before  the  referee,  to  correct  the  minutes  of  the  referee  of 
the  testimony  of  the  defendant  as  to  his  answer  to  a  particular  ques* 
tion,  or  that  the  trial  be  opened.  Affidavits  were  used  by  plaintiffs  in 
opposition  to  the  motion,  and  there  was  a  conflict  as  to  what  the  testi- 
mony in  fact  was.  The  motion  to  correct  the  minutes  was  denied,  but, 
on  motion  of  the  counsel  for  defendant,  leave  was  given  to  defendant 
to  recall  the  witness  upon  certain  terms  as  to  the  costs  of  the  motion, 
and  the  fhrther  attendance  before  the  referee,  and  the  expenses  of 
rebutting  testimony.  Nothing  was  fhrther  done,  the  terms,  apparently, 
not  being  satisfactory.    Whether  the  minutes  were  correct  was  for 
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referee  to  detennfne,  and  his  decision  on  that  is  condasive.  Tweed  v. 
Davis,  1  Han.  252.  The  terms  for  opening  the  case  were  within  his 
discretion,  and  no  safficient  reason  appears  for  this  court  to  say  that 
each  discretion  was  abused. 

Habdin,  p.  J.,  and  Pabkeb,  J.,  concurred.  ^ 

Judgment  and  order  affirmed  with  costs.^ 

^  "  Bnt  the  role  of  law  la  clear,  that,  where  one  by  his  worda  nr  ftondnnt  wiifnlly 
pother  to  believe  the  Axiatenri^  oTa  pPirtsun  gf^fA  ^f  thinggf  and  indncea  him 


So  act  on  that  belief,  so  as  to  alter  his  own  previoaa  poBition,  thft  fnrmftr  ii  ffffPfllndfti 
from  aYemng  against  the  latter  a  differept  atSte  of  thingy^  afl-JBxisting  at  the  same 
^e."    Pickard  v.  Sears,  6  Ad.  &  E.  469,  474  (1837),  per  Lord  Dbnmak,  C.  J. 

"By  the  term  ^wilfuUs*  however.  ^^  thiit  if«u   ^^^  .yi^a^  nnilirmtmiili  if  not  thnt 
tSe  party  represents  that  to  be  troe  which  he  knows  to  be  nntrne.  at  least  that  he 
Ineans  his  representation  to  be  acted  npon,  and  that  it  is  acted  npon  accordinja^l 
'jUMifljl.jwliatever  a  man's  real  intention  may  be.  he  .ao  rnnHnprgli^mflfilf  thut  a.  rflft^nn 

able  man_wonld  take  the  representation  to  be  trae.  and  believejhat  it  was  meant  that 

heshonid  act  npon  it.  and  <^id  a^t  njf"  '»  r?  t«ie.-the  party  makmprthe  representa- 
tion would  be  equally  precluded  from  contesting  its  truth ;  and  condact.  by 
ocg^'g^pcg  o''  omission,  where  there  is  a  doty  cast  npon  a  peyftftBi  ^J  ""^g**  '^^  tyfl^A 
m  otherwise,  to  disclose  the  trntly  may  f^^^'rn  haira  fr>>^  ■awia  effect.*'  Freeman  v. 
ke,  2  Exch.  654,  663  (1848),  per  Parks,  B. 
The  agiftii*»y  moy  Kq  AntiBtitnfAH  Kjr  ftti  «xp]f>ftg  limited  anthority  to  make  snch  a 


eoptract,  or  a  larger  authority  tn  mftjcft  all  falling  within  tVia  o\^^  or  description  to 

_____whlCh  it  belongs,  or  a  general  anthority  to  make  apy  •  or  it  may  he  prnvf><^  ^y  showin 

that  such  a  relation  existed  between  the  parties  as  by  jaw  wonld  create  the  authority  \ 

aB~for  instance,  that  of  partners,  by  which  relationp  when  complete,  one  becomes 

\_      by  law  the  agent  of  the  other  for  all  pnrposes  necessary  for  carrying  on  their  particular 

partnership/  whether  general  or  special,  »r  r"'*^^ V  h^innging  tn  it ;  nr  th^  illation 

^ flf  husband  and  wife,  in  which  the  law,  under  certain  circumstances,  considers  the  hna-' 

hand  to  make  his  wife  an  a^ent.    Jn  all  these  r,w^i  '^  ^he  agant,  in  making  t^^ 

contract,  acts  on  that  authority,  the  principal  is  bound  by  the  contract,  and  the 

'a  contract  i^  his  contra/*t,  hnt-  xwf*  /^MiPrwiaa    _ii  hia  agencY  mav  be  created  byl 


the  immediate  act  of  the  party,  that  ia,  by  really  giving  the  authority  to  the  agent,  or 


repreaentipg  to  him  that  he  is  to  hayfl  f*-,  »!»  ^y  of^y\^\\fnf\n^  th^t  rftla^tjon  to  whirh 
Ihelaw  attaches  agency ;  or  it  may  be  created  by  the  representation  of  the  defendant 
totEe_^3Hntjff,  that  the  party  making  the  contract  ia  the  agent  of  the  defen^lapt^  cat — 
^at  such  relation^ista  as  to  constitute  him  snch ;  and  if  tne  plaintiff  really  makes 

the  contract  on  the  faith  of  the  defendant's  representation,  the  defendant  is  bomid ; 

he  ia  estopped  from  disputing  the  troth  of  it  with  respect  to  that  contract ;  and  the 
representation^f  an  authority  is,  quoad  hoc,  precisely  the  same  as  a  real  authority 
;vep  by  the  defendant  to  the  supposed  agent.    This  representation 
"^    ly  to  t}iiff  plaifftiff^  or  mtiAtK  pflMjcly  SO  that  It  mav  be  inferred  to  have  reached. 


him,  and  may  be  made  by  words  or  conduct.    Upon  none  of  these  propositions  ia 
there,"  we  "apprehend,  the  aligfatest  doubt;    and  the  proper  decision  of  aii  these 
__^flgttoha  depends  npon~the  proper  application  of  these  principles  to  the  facts  of  each 
qae,  and  the  jury  are_to  apply  the  role  with  due  assistance  from  the  jndge.*^_^fgt- 
"Kllock;  C:  B.,  m Heynein^:  Lewis,  15  M.  &  W.  517,  527-528  (1846).  ' 

"Jiiat.  then,  as  to  the  constitution  by  the  principal  of  another  to  act  aa  his  agent. 
_  1  Ko  one  cm  become  the  agent  of  another  person  except  by  the  will  of  that  otEeFpereoaA 
Hia  will  may  be  manifested  in  writing  or  orally,  or  aimply  by  placing  another  in  a 
"iitoation  in  which,  accor<iing  to  ordinary  jples.  of  ]av/or"perhftp«  'Ly""j^  ^  more 
correct  to  say,  according  Itb  the  ordinary  naagea  of  mankind,  that  other  is  understood 
"io  ftfiWWPi  and  ftct  for  iJiarpersoh  who  has  so  placedlhim^-bnt  in  every  ^aae  it  ia. 

wdy  by  the  will  of  the  employer  that  an  agency  can  be  cre^d. 

"This  projpoaitiany  however,  ia  not  at  variance  with  the  doctrine  that  where  one 
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SECTION  V-  (cofUintied). 

(B)  Appointment  to  execute  an  Instrument  within  the  Statute 

OF  Frauds.^ 

The  Statute  of  Frauds,  29  Car.  II.  c.  8,  §§  1-5,  17  (1676-7) :  —  • 

Sect.  1.  .  .  .  All  leases,  estates,  interests  of  freehold,  or  terms  of 
years,  or  an}'  uncertain  interest  of,  in,  to  or  out  of  any  messuages, 
manors,  lands,  tenements  or  hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents  thereunto  law- 
ftilly  ftnfihQrized  by  writinj;;^^  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not  either  in  law  or  equit}*  be  deemed  or 
taken  to  have  any  other  or  greater  force  or  effect ;  any  consideration 
for  making  any  such  parol  leases  or  estates,  or  anj'  former  law  or 
usage,  to  the  contrary  notwithstanding. 

Sect.  2.  Except  nevertheless  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord,  during  such  term,  shall  amount  unto  two  third  parts  at 
the  least  of  the  full  improved  value  of  the  thing  demised. 


Ivon-his-condDct  to  lead  another  to  believe  that  he  has  appointed 
some  one  to  act  as  his  agent^^and  knows  that  that  other  person  is  aboat  to  act  on 
t^o^}ffhalf,  f^*Mi,  Tinlfr8,he  interposes,  he  will^  in  general^  be  estopped  from  dispntini 


. the  agency)  though  in  fact  no  agency  really  ftxiatAH     Tt,  ^a,  }}f^^'^ 

beaz  in  jnind  the  HiffflrttnrA  between  this  agency  Jby  estoppgl^if  I  may -so 


it, and  a  rflflLagftBtiyMhowPYPir  fftPRti'tntfid 


tt 


Another  principlfl  to  he  kept  constantly  f n  vjew  is,  that  the  harden  of  Jiroof  la  on 
*^    the  person  dealing  with  any  one  as  an  agent,  through  whom  he  seeks  to  chaigio 

'    _  another  as  principal. He  must  show  that  the  agency  did  exist,  and  that  the  t^ent  nafl, 

"  the  authority,  he  aaanmedJtGLexexdfifi*  or  otherwise  that  the  jprincipal  is  estopped  from 

disputing  it.  '     ~  "  ~ 

"  Unless  this  principle  is  strictly  acted  on,  great  injustice  may  be  the  consequence ; 
for  any  one  dealing  with  a  person  assuming  to  act  as  agent  for  another  can  always 
save  himself  from  loss  or  difficulty  by  applying  to  the  alleged  principal  to  lean 
whether  the  agency  does  exist,  and  to  what  extent.  The  aUeged  principal  has  no 
similar  mode  of  protecting  his  interest ;  he  may  be  ignorant  of  the  fact  that  any  one 
is  assuming  to  act  for  him,  or  that  persons  are  proposing  to  deal  with  another  under 


^he  notion  that  that  other  is  his  t^^**nt jt  u^  th^vt^fnTt^^  impnHant  tq_recqllect  con- 


^^^itantly  where  the  bnrdeii  -el  .-pgonf  lifla/i^Pgr  Lord  Craitworth,  dissenting,  in  ifole 
\o.Leask,  33  L.  J.  n.  s.  Ch.  155,  161-162  (House  of  Lords,  1863). 

Similar  to  the  principal  case  are  Fanning  v.  Cobb,  20  Mo.  App.  577  (1886);  and 
Mook  V.  Parker,  9  N.  Y.  Misc.  90  (1894),  s.  c.  29  N.  Y.  Supp.  82.  — Ed. 

1  "  All  contracts  are  by  the  laws  of  England  distinguished  into  agreements  by  spe- 
cialty, and  agreements  by  parol ;  nor  is  there  any  such  third  cl^ss,  as  some  of  the 
counsel  have  endeavored  to  maintain,  as  contracts  in  writing.  If  they  be  merelj 
written  and  not  specialties,  they  are  parol,  and  a  consideration  must  be  proved."  Per 
Sktttnbb,  C.  B.,  delivering  the  opinion  of  the  judges,  in  Rann  o.  Hughes,  7  T.  R.  346, 
n.  (a)  (House  of  Lords,  1778).— Ed. 

>  1  Statutes  Revised,  774;  8  Statutes  of  the  Realm,  Pickering's  edition,  405.    The 
text  follows  the  spelling,  punctuation,  and  numbering  of  Pickering's  edition.^EDk 


SECT.  T.]  EMlfEBSON  V.  HEELIS.  53 

Sect.  3.  ...  No  leases,  estates  or  interests,  either  of  freehold,  or 
terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  cus- 
tomary interest,  of,  in,  to  or  out  of  any  messuages,  manors,  lands, 
tenements  or  hereditaments,  shall  ...  be  assigned,  ^granted  or  sur- 
lendered,  unless  it  be  by  deed  ft**  ^^^^  '"  writing,,  signed  by  the  party  so 
assigning,  granting  or  surrendering  the  same,  or  their  agents  thereunj 
lawfullyauthorized  by  wnting,  or  by  act  and  operation  of  law. 

Sect.  4.  .>.^^  No  p^tinn  fihall  be  brf;>^]ght  ^^'^^^^y  *^  /^horgo  npj — 
executor  or  administrator  upon  any  special  promise,  to  answer  dara-_ 
ages  out  of  his  own  estate  i  (2)  or  wherebj'  to  charge  the  defendant 
upon  an}'  special  promise  to  answer  for  the  debt,  default  or  miscar* 
riages  of  another  person ;  (8)  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage ;  (4)  or  upon  any 
contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any  interest 
in  or  concerning  them ;  (5)  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof;  (6) 

nnlftftg  the  agreement  upon  whi«h  such  Rotinn  ahfl^l  Ko  hr/^nghf ^  f^r  ^q^j* 

memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the/ 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  himj 
~hwfuliy  authorized. 

Sect,  b,  .  ~."7rSll^evises  and  bequests  of  any  lands  or  teuementSt 


dcyiaable  either  by  forr<>  ^^  ^^^'^  afatntp  nf  wiUqj  nr  hy  thia  ft^atutey  or 
by .fQroe._otthe  cu8too9.  of  Kent,  ol  the  custom  of  any  borough^  or 
other  particular  custom^  shall  be  inwriting^nd  signedj)]rthe  party  so 

devising  the  samfi^  or  by  ftomp  nthpr  perann  in  hia  preapnne  and  by   his 


express  directions,  and  shallbe  attested  and  subscribed  in  the  presence 

!fif  itlCL .Bald  -devisor  hy  -thrfiCLOr  four   nrpHihlp^itn^flfieaj  nr  pIrp  Ih^y 


shall  be  utterly  void  and  of  none  effect 

Eect.  17.  .  .  .  No  contract  for  the  sale  of  any  goods,  wares  and 
merchandizes,  for  the  price  of  ten  pounds  sterling  or  upwards,  shall  be  j^  Jly# 
allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earnest  to 

bind  the  bai^ain,  or  in  part  of  payment,  or  that  some  note  or  memo* 

randuoD_ in  .writing,  of  the.said,b.aigaiiii)e..made_.afid  .signed,  by  the ^ 

parties  to  be  charged  by  .sach.  contract,  or  tfreir  agenta  therenntn  law» 

f  ally  authorized 


EMMERSON  v.  HEELIS. 
Common  Fleas.     1809. 

[2  Taunton,  38.] 

Thi^  was  an  action  of  assumpsit  for  not  carrying  off  from  the 
plaintiff*s  land  certain  lots,  to  wit,  27  different  lots  of  turnips,  alleged 
to  have  been  bought  by  the  defendant  of  the  plaintiff^  and  for  not 
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bringing  back  and  laying  upon  the  land  a  certain  quantit}'  of  manure ; 
the  declaration  also  contained  a  count  for  turnips  bargained  and 
sold,  and  the  common  mone3'-counts.  The  defendant  pleaded  the 
general  issue.  Upon  the  trial  at  the  Westmoreland  Spring  assizes, 
1808,  a  verdict  was  taken  for  the  plaintiff  for  the  amount  of  damages 
stated  in  the  declaration,  subject  to  a  reference  as  to  the  amount  of 
the  plaintiff's  demand,  for  which  sum  only  a  verdict  was  to  be  entered, 
and  also  as  tpthg  fact  whether  one  Moss,,  who  attrf>nded  ftt  an  auHion 
on  behalf  of  the  defendant,  and  there  purchased  the  turnii)8  for  him, 
liad  been  duly  authorized  by  the  defendant  to^act  as  lii8_ agent. on  _th^ 
occasion.    Upon  both  these  points  the  arbitrator  afterwards  duly  made 


his  award,  thereby  fixing  the  amount  of  _the_plftintifrR  damages  at  £46 
6«.,  and  declaring  that  Moss,  a  servant  in  husbandry,  retained  and 
employed  by  the  defendant,  was  dulj'  authorized  bj'  the  defendant  to 
attend  as  his  agent  at  the  sale.  The  verdict  was  also  made  subject  to 
the  opinion  of  the  Court  of  Common  Pleas  upon  the  following  case. 

The  plaintiff  put  up  to  sale  by  public  auction,  on  the  2dth  of  Sep- 
tember, 1806,  a  crop  of  turnips,  then  growing  upon  his  land,  in  separate 
lots,  and  under  certain  conditions  of  sale.  The  defendant,  by  his  agent 
Anthon}'  Moss,  his  farming  servant,  attended  at  the  sale,  and  being 
the  highest  bidder  for  27  different  lots,  containing  in  the  whole  108 
stiches  or  furrows,  was  declared  to  be  the  purchaser  thereof ;  and  the 
name  of  each  purchaser,  and  amongst  others,  of  the  defendant  was 
written  in  the  third  column  of  the  sale  bill  by  the  auctioneer,  opposite 
to  each  particular  lot  for  which  the  other  purchasers  and  the  defendant 
were  respectivelj'  declared  the  highest  bidders,  in  the  order  in  which 

the  same  were  respectively  knocked  down^; The  defendant  was  not 

present  at  the  auction  ;  neither  did  he,  or  JVfosg^^fijjyn  any  n^gxp^n^^nt 


n 


in  writing,  nor  did  the  auctioneer,  otherwise  than  as  is  before  stated, 
by  putting  down  the  n^imes  of  the  j^ifferentjujfc^asersVamong^  whom 

was  Moss   foL  tl^e  defendant. The   lots  were  not  purchased  by  the 

defendant's  agent  in  succession,  but  other  purchasers  purchased  several 
intermediate  lots.  No  single .  Igt.wftS^knocked  down  to  the  defendant 
flit  ft  l*\rge''  ft""'  ^^^w  ^^  ^  l^  J,  ^JjJlOlZg^.  the  amount  of  the  2 7  lots  was 
£39  Is.  The  following  was  the  form  of  the  bill  of  sale  prepared  by  the 
auctioneer,  and  by  which  the  turnips  were  sold.  It  was  divided  into 
five  columns. 

A  bill  of  sale  of  turnips,  by  stiches,  the  property  of  George  Emmer- 
son,  at  Kirby,  in  the  parish  of  Bongate,  in  the  county  of  West* 
moreland,  that  were  sold  the  25th  of  September,  1806,  b}' John 
Wright,  auctioneer.  Time  for  payment  till  the  1st  da}'  of  Januaiy, 
1807,  on  giving  satisfactory  security  before  they  depart  the  saleg 
or  when  demanded.    Everv  four  stiches  one  cart  load  of  manure. 


1 

2 

8 

4 

5 

No*  of  Stiches. 

No.  of  Lots. 

Parchasera'  Names. 

Articles  sold. 

Price. 

4     • 

1 

Edw.  Heelis. 

Lot  1. 

£1  7*. 
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The  bill  of  sale  was  proposed  at  the  trial,;  as  evidence  of  the 
contracts  of  sale  of  the  27  lots,  bnt  it  was  not  proved;  there  was 
DO  stamp  on  it,  but  it  did  not  in  an}'  manner  appear  that  there  was  any 
fraud  or  intention  to  elude  the  stamp  act  in  setting  down  each  lot 
«eparatel3'.  The  question  for  the  opinion  of  the  court  was,  whether 
the  verdict  should  stand,  or  a  nonsuit  be  entered. 

Zena^  Seijt.,  for  the  plaintiff. 

Shepherdy  Serjt.,  contra, 

Lefia^  in  repl}-.  Cur.  adv:  vuU. 

On  a  following  day  in  the  same  term,  the  court  observed  that  the 
statute  of  frauds  did  not  require  that  the  agent  for  the  bu^-er  should  be 
authorized  bj;_writing;  and  in  the  case  of  Coles  v,  Trecothick,  and 
numerous  other  equit}'  cases,  a  written  authority  had  been  held 
unnecessary-,  although  the  contrary  had  been  once  ruled  ;  if  the  defend- 
ant had  subscribed  his  own  name  in  the  third  column  opposite  to  each 
lot  as  it  was  knocked  down  to  him,  no  doubt  the  contract  would  have 
been  good ;  or  if  he  had  expressly  said  to  the  auctioneer, ''  Put  down 
ID}'  name." 

Mansfield,  C.  J.,  in  this  term  delivered  the  opinion  of  the  court. 
He  observed,  that  some  curious  points  had  been  agitated  in  this  case, 
and  recapitulated  the  facts.    The  questions  are,  whether  the  contract      _ 
should  be  in  writingt  &«  hpi'^^j  f^r  t  flula  of  goods  amounting  to  £10. 


There  is  no  ground  for  that  objection,  fpr  ih^  (»ontrfi<r^  for  each  stich 
was  a  separate  sale:  for  the  same  reason  no  stamp  is  necessary, 
because  no  one  lot  was  worth  £20.  The  third  question  is,  whether  it 
was  an  interest  in  land,  and  if  so,  whether  a  signing  by  the  auctioneer 
is  a  signing  b\'  an  agent  for  the  purchaser ;  this  depends  on  the  4th 
section  of  the  statute,  for  this  is  an  agreement  to  purchase.    The  words 


of  Uic   statute  are^  **  that  no  action  shall    be  brought,  to  ohargft  any 
J>er801l  JfJ?f?»t/»^y /yw^y/y/^/ ^M*  ^/»/^  /^^7y/Z«j  fi>nAmPnt.a^  nr  hprArfit.ampnt.ft, 

or  any  interest  in  or  concerning  them,'*  unless  the  agreement,  or 
some  note  or  memorandum  thereof,  shall  be.  in  writing,  and  signeg^by 
the  party  to  be  charged  there  with^or  some  other  person  thereunto" 

by  him  lawfully  authorized. Now  as  to  this  being  an  interest  in  land,  ^ 

we  do  not  see  how  it  can  "be  distinguished^  from  the  case  of  hops 
decided'inThis  courtj/and  if  the  auctioneer  is  an  agent  for  the 
chaser,  then  the  statute- of  frauds  is  satisfied,  because  the  memorjandu 
in  writing  is  signed  by  an  agent  for  the  party  to  be  charged.  jNow 
this  memorandum  is"more~  particular  than  most  memoranaums  or  sale 
are ;  and  upon  it  the  auctioneer  writes  down  the  purchaser's  name. 
By  what  authority  does  he  write  down  the  purchaser's  name  ?  By  the 
authority  of  the  purchaser.  These .  persons  bid,  and  announce  their 
biddings,  loudly  and  particularly  enough  to  be  heard  by  the  auctioneer. 
For  what  purpose  do  they  do  this?  That  he  may  write  down  their 
names  opposite  to  the  lots;  therefore  he  writes  the  name  by  the 
authority  of  the  purchasjer,  and  he  is  an  agent  for  the  purchaser ;  and 
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it  does  seem,  therefore,  that  this  is  a  contract  signed  by  an  agent  for 
the  purchaser,  and  consequently  is  binding;  and  judgment  must  be 
entered  for  the  plaintiff.^ 


JOHNSON   V.  DODGE. 
Supreme  Court  of  Illinois.     1856. 

[17  la.  433.] 

Error  to  Cook  County  Court  of  Common  Pleas.* 

The  bill  was  dismissed  by  Wilson,  Judge,  at  January  term  of  the 
Common  Pleas  Court,  and  thereupon  the  complainant  brought  this  writ 
of  error. 

B.  S,  Morris^  and  WaUer  A  Cavljidd^  for  plaintiff  in  error. 

I.  N,  Arnold,  and  H,  Q.  Miller^  for  defendant  in  error. 

Skinner,  J.  This  was  a  bill  in  equity,  for  specific  performance  of  a 
contract  for  the  sale  of  land. 

The  bill  and  j^roofs  show  that  one  Iglehart,  a  general  land  ageatr 


executed  a  contract  in  writing  in  the  name  of  Dodge,  the  respondgnli^ 


J5r  the  sale  of  certain  land  belonging  to T)odge,  to  one~^Wilterft,  and 
received  a_jgortion_of  the  purchase  monejL^  that  Walters  afterwarda 


assigned  the  contract  to  Johnson,  the  complainant ;  a  tender  of  per- 
formance on  the  part  of  Walters,  and  on  the  part  of  Johnson,  and  a 
refusal  of  Dodge  to  perform  the  contract.  The  answer  of  Dodge,  not 
under  oath,  denies  the  contract,  and  sets  up  the  statute  of  frauds  as  a 
defence  to  any  contract  to  be  proved.  The  evidence,  to  our  minds» 
establishes  a  parol  authority  from  Dodge  to  Iglehart  to  sell  the  land> 
substantially  according  to  the  terms  of  the  writing.  It  is  urged  against 
the  relief  prayedj_that  Iglehart^  PPPi^  ^  parol  authorit3'  to  sell,  could 
"noTinafee  for'  Dodge  a  binding  contract,  of  sale,  under  .tlie  statute^oT 


frauds ;  that  the  proofs  do  not  show  an  authority  to  Iglehart  to  sign 
the  name  of  Dodge  to  the  contract,  and  therefoi*e  that  the  writing  ia 
not  the  contract  of  Dodge ;  that  the  writing  not  being  signed  b}*  the 
▼endee  is  void  for  want  of  mutuality  ;  that  no  sufficient  tender  of  per- 
formance on  the  part  of  complainant  is  proved,  and  that  the  proof 
shows  that  the  authority  conferred  was  not  pursued  b}*  the  agent. 
Equity  will  not  decree  specific  performance  of  a  contract  founded  in 
firaud,  but  where  the  contract  is  for  the  sale  of  land,  and  the  procrf 
shows  a  fair  transaction,  and  the  case  alleged  is  dearly*  establishedf  it 
will  decree  such  performance. 

In  this  caae^.lha-oontoict)  if  Iglehart  had  authorityjQjgakejV|8^e 
contract  of  Dodge  and  in  writing ;  and  it  is  the  settled  construction  oi 

1  See  Mewa  v.  Can,  1  H.  &  N.  484  (1S56);  Hoiton  v.  McCartj,  53  Me   394 
(1S66).  —  Ed. 

*  The  reporter's  gtatement  of  the  case  in  omitted.  —  Ed. 
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&e  StAtute  of  fWinHflj  thftt  t.ho  ftnthnritj  to  f^t  nfftunl  n<^    not   be  in 

^nUiig ;  an^l)y^IBii8  coDstraction  ^o  fool  bound.  1  iPareons  on  Ck)D. 
42, and  cases  cited;  Doty^v.  Wilder^  16  111.  407 ;  2  Parsons  on  Con. 
292,  298,  and  cases  cited;  Saunders'  PL  and  Ev.  541,  542,  and  551 ; 
Stor}'  on  Agency,  50 ;  2  Kent's  Com.  614.  Authority  from  Dodge  to 
Iglehart  to  sell  the  land  included  the  necessary  and  usual  means  to 
make  a  binding  contract  in  the  name  of  the  principal.  If  the  authority 
to  sell  may  be  created  bj'  parol,  from  this  authority'  may  be  implied 
the  power  to  use  the  ordinary  and  usual  means  of  effecting  a  valid  sale ; 
and  to  make  such  sale  it  was  necessary  to  make  a  writing  evidencing 
the  ftflmf  Jf  f|  pnrtiV  in  prrnrnt  nt  thr  rTrpfi»t.1nn  nf  a.  onnttnnt  nr 
to  bind  him  as  a  party  to  it,  when  hja  signature  ir  afBved  by  another. 


it  is  necessary-  that  the  person  so  signing  for  him  should  have  direct 

_anthority  todo  the  particular  thing,  and  then  the  signing  is  deemed  his 
j)er8onal  act.    Story  on  Agency,  51.    In  such  cflftfi  thfi  p<^y^y  ^^^^ 
without  the  intervention  of  an  agent,  and  uses  the  third  person  only  as 
ao  instrument  to  ^^rform  the  mere  ^nf;  nf  ftigning.^TMa  is  not  such  a 
jsase.  _The  agent  was  authorized  to  negotiate  and  conclude  the  sale, 
and  for  that  purpose  authorit}'  was  implied  to  do  for  his  principal 
what  would  have  been  incumbent  on  the  principal  to  do  to  accomplish 
the  same  thing  in  person.     Hawkins  v.  Chance,  19  Pick.  502  ;  2  Par- 
sons on   Con.  291 ;   Story  on  Agency,  Chap.  6 ;  Hunt  v.  Gregg,  8 
Blackf.  105;  Lawrence  v,  Taylor,  5  Hill,  107;  15  IlL  411 ;  Vanada  v. 
Hopkins,  1  J.  J.  Marsh.  283 ;  Kirby  v.  Grigsby,  9  Leigh,  387. 

The  mode  here  adopted  was  to  sign  the  name  of  Dodge  **  by'^  Igle- 
hart./* bis  agent/'  and  it  is  the  usual  and  proper  mode  in  carrying  out 
an  authority  to  contract  conferred  on  an  agent.  But  if  the  signing  the 
name  of  the  principal  was  not  authorized  b}'  the  authority  to  sell,  j^et 
e  signature  of  the  ageriFls  a  sunJcfent  signing  under  the  statute. 


The  language  of  the  statute  is,  ^*  signed  b^^  tbe  party  to  be  charged. 
Jherewith,  or  some  other  person  thereto  by  him  lawfully  authorized.'^ 
If  Iglehart  had  authority  to  sign^l3o(fge's  name,  then  the  contract  is 
to  be  treated  as  signed  by  Dodge ;  and  if  Iglehart  had  authority  to 
sell,  in  any  view  his  signature  to  the  contract  is  a  signing  b}"*  ''some 
other  person  thereto  bj^  him  lawfully  authorized,"  within  the  statute. 
Truman  v.  Loder,  11  Ad.  and  El.  589 ;  2  Parsons  on  Con.  291.  It  is 
true  that  authoritj^  to  convey  must  be  in  writing  and  by  deed ;  for  land 
can  only  be  conveyed  by  deed,  and  the  power  must  be  of  as  high  dig- 
nity as  the  act  to  be  performed  under  it.  It  was  not  necessary  to  the 
obligation  of  the  contract  that  it  should  have  been  signed  by  the  vendee. 
His  acceptance  and  possession  of  the  contract,  and  pa3'ment  of  money 
under  it,  are  unequivocal  evidences  of  his  concurrence,  and  constitute 
Urn  a  party  as  fully  and  irrevocably  as  his  signing  the  contract  could. 
2  Parsons  on  Con.  290;  McCrea  v.  Purmort,  16  Wend.  160;  Shirly 
9.  Shirly,  7  Blackford,  452. 

We  cannot  question  the  sufficiency  of  the  tender  in  equity,  to  entitle 
the  complainant  to  specific  performance.     Webster  ei  oZ.  v.  French  ei 
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a/.,  11  m  278.  Nor  do  we  find  any  substantial  departure  in  the  con< 
tract  from  the  anthoritj  proved.  While  we  hold  that  the  authority  to 
the  agent  who  for  his  principal  contracts  for  the  sale  of  land,  need  not 
be  in  writing,  }'et  we  should  feel  bound  to  refuse  a  specific  performance 
of  a  contract  made  with  an  agent  upon  parol  authority,  without  full 
and  satisfactory  proof  of  the  authorit}^  or  where  it  should  seem  at  all 
doubtful  whether  the  authority  was  not  assumed  and  the  transaction 
fraudulent. 
Decree  reversed  and  cause  remanded.  decree  reversecL 


SECTION  V.  (continued). 
^C)    Appointment  to  execute  a  Specialty. 

HIBBLEWHITE  v.   McMORINE. 

P]XCHEQUEB.       1840. 
[6  M.  ^  W.  200.] 

The  judgment  of  the  court  ^  was  delivered  by 

Parke,  B.  In  this  case,  which  was  argued  last  terra,  upon  show* 
Ing  cause  against  a  rule  for  a  new  trial,  we  are  of  opinion  that  the  rule 
must  be  made  absolute. 

It  was  an  action  brought  by  the  plaintiff  to  recover  damages  for 
not  accepting  and  paying  for  fifty  shares  in  the  Brighton  railroad; 
which,  by  the  contract,  were  to  be  transferred,  delivered,  and  paid  for 
on  or  before  the  1st  of  March,  1839,  or  at  anj'  intermediate  date  that 
the  defendant  might  require  them,  by  paying  for  them  at  par,  together 
with  all  calls  that  might  have  been  paid  on  the  same,  the  plaintiff  bind* 
ing  himself  to  execute  to  the  defendant,  or  his  nominee,  a  legal  transfer 
of  the  shares,  on  or  before  the  1st  of  March. 

The  declaration  avers  that  on  the  1st  of  March  the  plaintiff  waa 
ready  and  willing  to  transfer  the  shares,  if  the  defendant  woald  have 
paid  for  the  same ;  and  offered  to  the  defendant,  or  any  nominee  of 
the  defendant,  a  legal  transfer.  This  averment  was  traversed  in  one 
plea,  and  in  another  it  was  pleaded  that  at  the  time  of  the  agreement, 
or  on  the  1st  March,  or  between  those  times,  the  plaintiff  was  not 
the  proprietor  of  the  shares,  nor  had  he  good  right  or  title  to  execute 
a  legal  transfer  of  such  shares,  according  to  the  agreement. 

The  replication  states  that  on  the  1st  March,  the  plaintiff  was  the 
proprietor  of  the  shares,  and  then  had  good  right  and  title  to  execute 
a  legal  transfer  thereof. 

^  The  opinion  statefl  the  case.    The  reporter's  statement  is  omitted.— Bix 
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The  question  for  consideration  arises  on  those  two  pleas.  Upon  one 
or  both,  the  title  of  the  plaintiff  to  make  the  transfer  may  be  ques- 
tioned. It  is  not  material  upon  which ;  but  there  seems  no  doubt  but 
that  it  arises  on  the  traverse  of  the  readiness  to  convey,  which  must 
involve  a  capacity  to  do  so,  as  there  is  no  other  avermeut  in  the  dec- 
laration which  expresses  or  implies  that  the  plaintiff  had  a  title  to 
oonvey  on  the  1st  of  Mai^ch.  It  appears  on  the  trial  that  between  the 
date  of  the  agreement  and  the  1st  of  March,  some  instalments  became 
due,  which  the  plaintiff  did  not  pay ;  and  on  the  1st  of  March  (before 
which  day  the  defendant  had  not  desired  any  transfer)  the  plaintiff's 
broker,  who  had  purchased  fifty  shares  from  one  Pritchard,  produced 
to  the  defendant  a  conve3*ance  executed  b}'  Pritchard,  of  these  shares, 
with  a  blank  for  the  name  of  the  transferee,  and  offered  to  fill  it  up 
with  that  of  the  defendant  or  his  nominee,  on  the  defendant's  pa3ing 
the  price.  The  defendant  refused  to  do  so.  The  plaintiff  sold  the 
shares,  and  the  action  was  brought  for  the  difference. 

The  objections  to  the  plaintiff's  recovering  were,  1st,  that  he  was 
incapable  of  conveying  on  the  Ist  of  March,  because  Pritchard  was 
then  the  owner,  and  not  the  plaintiff ;  2ndly,  that  the  conveyance  was 
invalid  by  the  express  provisions  of  the  Brighton  Railway  Act,  1  Vict 
c  cxix.  sect  157,  as  the  calls  due  before  that  date  were  not  paid  ;  and 
Srdly,  that  the  conve3*ance  tendered  was  void  at  common  law,  as  there 
was  a  blank  in  it  for  the  name  of  the  transferee. 

It  is  unnecessary  for  us  to  give  any  opinion,  except  upon  the  last 
of  these  objections ;  but  it  may  not  be  improper  to  observe  that  there 
is  great  weight  in  the  first,  because  the  defendant  has  bargained  for  a 
conveyance  from  the  plaintiffs  which  must  be  intended  to  be  a  convey- 
ance in  the  statutory  form ;  and,  consequently,  for  the  implied  covenant 
of  the  plaintiff  for  title,  and  Pritchard's  implied  covenant  is  not  the 
same  thing.  The  last  objection,  however,  we  are  all  of  opinion,  must 
prevail. 

The  second  objection,  which  would  otherwise  have  been  valid,  has 
been  waived,  as  it  appears  on  the  evidence  at  the  trial  that  the  defend- 
ant i^reed  that  the  plaintiff  should  not  pay  the  intermediate  instal- 
ments ;  and,  as  the  contract  with  respect  to  shares  of  this  description 
is  not  required  by  the  Statute  of  Frauds  to  be  in  writing,  since  they  are 
neither  an  interest  in  land,  nor  goods  and  merchandises,  there  might 
be  a  waiver  by  parol.  As  there  was  such  a  waiver,  the  onlj*  objection 
wonld  be  to  the  statement  of  the  contract  in  the  declaration,  on  the 
ground  of  variance,  which  ought  to  have  been  made  at  the  trial. 

The  conveyance  required  by  the  statute  must,  we  think,  be  by  deed ; 
and  a  deed,  with  the  name  of  the  vendee  in  blank  at  the  time  it  was 
sealed  and  delivered  is  void. 

The  instrument  of  transfer,  by  the  155th  section,  must  be  under  the 
hands  and  seals  of  both  parties.  It  was  argued  that  it  did  not  follow, 
from  the  instrument  being  under  seal,  that  it  was  a  deed ;  for  warrants 
of  Jnstioes,  subpoenas,  and  awards,  are  under  seaU  and  are  not  deeda 
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Bat  this  is  an  instrament  containing  a  contrcbct  of  the  parties ;  if  a 
contract  is  required  to  be  by  instrument  under  seal,  it  must  be  intended 
that  it  should  be  by  deed:  and  the  context  shows  that  the  legislature 
so  intended  it,  for  it  is  afterwards  called  a  deed  or  conveyance 
(probabl}'  a  s3'nonjme  for  the  same  thing),  and  a  deed  of  sale  or  trans- 
fer, that  is,  a  deed  of  sale  or  of  transfer. 

Assuming,  then,  the  instrument  to  be  a  deed,  it  was  wholly  improper, 
if  the  name  of  the  vendee  was  left  out;  and  to  allow  it  to  be  afterwards 
filled  up  by  an  agent  appointed  by  parol,  and  then  delivered  in  the 
absence  of  the  principal,  as  a  deed,  would  be  a  violation  of  the 
principle  that  an  attorney  to  execute  and  deliver  a  deed  for  another 
must  himself  be  appointed  by  deed.  The  only  case  cited  in  favor  of 
the  validit}'  of  a  deed  in  blank,  afterwards  filled  in,  is  that  of  Texira 
V.  Evans,  cit.  1  Anst.  228,  where  Lord  Mansfield  held  that  a  bond 
was  valid  which  was  given  with  the  name  of  the  obligee  and  sum  in 
blank  to  a  broker  to  obtain  money  upon  it,  and  he  borrowed  a  sum 
from  the  plaintifi*,  and  then  inserted  his  name  and  the  sum.  But  this 
case  is  justly^  questioned  by  Mr.  Preston,  in  his  edition  of  Shepp. 
Touch.  68,  '^  as  it  assumes  there  could  be  an  attomej'  without  deed ; " 
and  we  think  it  cannot  be  considered  to  be  law.  On  the  other  hand, 
there  are  several  authorities  that  an  instrument  which  has  a  blank  in 
it,  which  prevents  it  from  having  any  operation  when  it  is  sealed  and 
delivered,  cannot  become  a  valid  deed  by  being  afterwards  filled  up. 

In  Com.  Dig.  Fait,  A.  1,  it  is  said,  ^'If  a  deed  be  signed  and 
sealed,  and  afterwards  written,  it  is  no  deed."  To  the  same  effect  is 
Shepp.  Touch.  54.  In  Weeks  v.  Maillardet,  14  East,  568,  the  instrament 
had  nothing  to  operate  upon,  as  it  referred  to  a  schedule  as  annexed, 
which  was  not  annexed  at  the  time  of  execution ;  and  it  was  held  that 
the  subsequent  annexation,  in  the  absence  of  one  of  the  parties,  did  not 
give  it  operation  as  part  of  the  deed.  So,  where  a  bail  bond  was 
executed,  and  a  condition  afterwaitls  inserted,  it  was  held  bad  as  a 
bail  bond.  Powell  v.  Duff,  3  Camp.  181 ;  and  see  Bull.  N.  P.  267. 
The  cases  cited  on  the  other  side  were  all  of  them  distinguishable. 
In  one,  Hudson  v,  Revett,  5  Bing.  372,  a  blank  in  a  part  material  was 
filled  up ;  but,  having  been  done  in  tfie  presence  of  the  party,  and 
ratified  by  him,  it  was  held  that  there  was  evidence  of  re-delivery. 
In  another,  Doe  v.  Bingham,  4  B.  &  Aid.  672,  the  blanks  filled  up  were 
in  no  respect  material  to  the  operation  of  the  deed,  with  respect  to  the 
party  who  executed  before  they  were  filled  up,  —  as  to  him  the  deed 
was  complete.  In  a  third,  Matson  v.  Booth,  5  M.  &  Sel.  233,  the 
point  decided  was  that  a  complete  bond  was  not  rendered  void  by  the 
subsequent  addition  of  another  obligor  with  the  assent  of  all  parties. 

It  is  unnecessary  to  go  through  the  others  which  were  cited  on  the 
argument.  It  is  enough  to  say  that  there  is  none  that  shows  that  an 
instrument  which  when  executed  is  incapable  of  having  any  opera- 
tion, and  is  no  deed,  can  afterwards  become  a  deed  by  being  com- 
pleted and  delivered  by  a  stranger  in  the  absence  of  the  party  who 
executed,  and  unauthorized  by  instrument  under  seal 
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In  troth,  this  is  an  attempt  to  make  a  deed  transferable  and  negoti- 
able like  a  bill  of  exchange  or  exchequer  bill,  which  the  law  does  not 
permit  £ule  cAaolute.^ 


GARDNER  v.  GARDNER. 
SiTPREMB  Judicial  Court  of  Massachusetts.     1850. 

(5  Cush.  483.] 

This  was  a  writ  of  entry  to  foreclose  a  mortgage  of  land  in  Nan- 
tucket, tried  before  Fletcher,  J.,  in  this  court 

__  r 

The  demandant  claimed  as  the  assignee  of  Barker  Burnell,  whose 
title  was  derived  from  a  deed  purporting  to  be  executed  by  Polly  Gwinn 
and  by  the  tenant. 

The  conditional  judgment  was  entered  for  the  demandant,  subject  to 
the  opinion  of  the  court  upon  the  question,  whether  the  last-mentioned 
deed  was  properly  executed.  The  subscribing  witness  thereto  testified 
that,  at  the  request  of  the  tenant,  he  went  to  the  house  of  Polly  Gwinn, 
and  there  saw  all  the  parties  sign  the  deed.  When  it  was  time  foi 
Polly  Gwinn  to  sign,  her  daughter,  Mary  G.  Gardner,  offered  to  siga 
for  her  mother,  who  assented  by  a  nod  of  the  head,  and  the  daughter 
then  and  there  signed  her  mother's  name  thus:  *' Polly  Gwinn  by 
Mary  G.  Gardner,"  in  the  presence  of  her  mother,  and  of  the  witness^ 
who  saw  all  the  signatures  made. 

The  case  was  ai^ued  in  writing  by  C.  Bunker y  for  the  demandant, 
and  T.  G.  Coffin^  for  the  tenant 

Shaw,  C.  J.  The  only  question  is  upon  the  sufficiency  of  the  exe. 
cntion  of  a  mortgage  deed,  as  a  good  and  valid  deed  of  Polly  Gwina 
The  execution  of  the  deed  is  objected  to  on  the  ground  that  when  a 
deed  is  executed  by  an  agent  or  attorney  the  authority  to  do  so  must 
be  an  authority  of  as  high  a  nature,  derived  from  an  instrument  under 
the  seal  of  the  grantor.  This  is  a  good  rule  of  law,  but  it  does  not 
apply  to  the  present  case.  The  name  being  written  by  another  hand, 
in  the  presence  of  the  grantor,  and  at  her  request,  is  her  act  The 
disposing  capacity,  the  act  of  mind,  which  ai-e  the  essential  and  effi- 
dent  ingredients  of  the  deed,  are  hers,  and  she  merely  uses  the  hand 
of  another,  through  incapacity  or  weakness,  instead  of  her  own,  to  do 
tiie  physical  act  of  making  a  written  sign.  Whereas,  in  executing  a 
deed  by  attorney,  the  disposing  power,  though  delegated,  is  with  the 

«  Aec. :  WnHams  ».  Cnitcher,  6  MIbs.  71  (1840) ;  Graham  v.  Holt,  3  Iredell's  Law, 
300  (1843) :  Preston  v.  Hull,  33  Gratt.  600  (1878). 

According  to  Blood  v.  Goodrich,  12  Wend.  625  (1884),  an  admission  that  an  agent 
had  aothoritj  to  ezecnte  a  certam  specialty  is  prima  Jbeie  eridence  of  an  anthoritj 
Older  seal.  Paine  v.  Tacker,  21  Me.  138  (1842),  is  ooiKra.  See  Tupper  v.  Foolkes,  f 
C  B.  M.  8.  797  (1861).  —Eo. 
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attorney)  and  the  deed  takes  effect  from  his  act ;  and  therefore  the 
piower  is  to  be  stricUj  examined  and  construed,  and  the  instrument 
conferring  it  is  to  be  proved  by  evidence  of  as  high  a  nature  as  the 
deed  itself.  To  hold  otherwise  would  be  to  decide  that  a  person  hav- 
ing a  clear  mind  and  full  capacity,  but  through  phj-sical  inabilitj'  inca- 
pable of  making  a  mark,  could  never  make  a  conveyance  or  execute  a 
deed ;  for  the  same  incapacity  to  sign  and  seal  the  principal  deed 
would  prevent  him  from  executing  a  letter  of  attorney  under  seal. 

It  appears  to  us  that  the  distinction  between  writing  one's  name  in 
his  presence  and  at  his  request,  and  executing  a  deed  by  attorney,  is 
obvious,  well  founded,  stands  on  satisfactory  reasons,  and  is  well  sus- 
tained by  authorities.  Ball  v.  Dunsterville,  4  T.  R.  313 ;  The  King  v. 
Longnor,  1  Nev.  &  M.  576 ;  s.  o.  4  B.  &  Ad.  647 ;  2  6r.  Ev.  §  295. 
We  think  the  deed  was  well  executed  by  Polly  Gwinn ;  and  Judgment 
must  therefore  stand  for  the  demandant^ 


BLACKNALL  v.  PARISH. 
Supreme  Court  of  North  Carolina.     I860. 

[6  Jona^  Eq.  70.] 

Cause  removed  from  the  Court  of  Equity  of  Orange  County. 

This  was  a  bill  filed  for  the  specific  performance  of  a  contract,  by 
which  the  defendant  bound  himself  to  convey  the  plaintiff  a  tract  of 
land,  described  by  its  metes  and  bounds,  and  lying  in  Orange  county* 
The  allegations  in  the  bill  (which  are  sustained  by  the  evidence  filed) 
are,  that  the  defendant,  being  about  to  remove  from  the  county  of 
Orange,  where  he  lived,  to  the  western  part  of  the  State,  authorized 
one  Harrison  Parker  to  sell  for  him  the  land  in  question,  and  to  enable 
him  to  do  so,  he  prepared  a  deed,  describing  die  premises,  and  pur* 
porting  to  convey  the  same  in  fee,  but  leaving  therein  blanks  as  to  the 
name  of  the  bargainee  and  the  price,  with  instructions,  when  he  might 
make  sale  of  the  land,  to  fill  up  the  blanks  in  the  deed,  and  deliver  it 
to  the  purchaser ;  that  afterwards  Parker  made  a  sale  to  the  plaintiff, 
at  a  reasonable  price,  and  accordingly  filled  up  the  deed  in  the  requisite 
particulars,  with  the  name  of  the  plaintiff  and  with  the  price;  both 
supposing  the  instrument  was  thus  made  good  as  a  deed  ;  that  Black- 
nail  gave  his  bond  for  the  money  to  the  defendant's  agent,  who  used 
the  same  in  the  purchase  of  a  slave  for  the  defendant,  and  it  was  sab- 
sequently  paid  to  defendant's  assignee. 

1  See  Hudson  r.  Reyett,  5  Bmg.  868  (1829);  Yandrnff  v.  Rinehart,  29  Pa.  2S8 
(1857) ;  Mntoai  Benefit  Life  Ins.  Co.  v.  Biown,  30  N.  J.  Eq.  193  (1878).  See  also  the 
discossion  m  Wallace  o.  McCnlloagli,  1  Bich.  Eq.  426, 438-439  (1845),  and  Inhabi- 
tants of  South  Berwick  v.  Hnntress,  63  Me.  89,  95-96  (1865).— En. 
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The  prayer  of  the  bill  is  for  a  specific  performance  of  the  oontractf 
evidenced  by  the  imperfect  deed,  and  to  stay,  by  an  injunction,  the 
proceedings  of  an  action  of  ejectment,  which  the  defendant  had  brought 
against  the  plaintiff,  and  which  was, then  pending  in  the  Superior  Court 
of  Orange  Count}'. 

The  defendant  answered,  denying  the  authority  of  Parker  to  sell  to 
Blacknall,  and  alleging  that  he  had  special  objections  to  plaintiffs 
having  the  land,  which  are  stated ;  and  that  the  deed  in  question  was 
prepared  for  the  purpose  of  iconsummating  a  sale  to  one  Hopkins,  with 
whom  he  was  in  treaty  when  he  left  the  county,  and  that  his  agent  had 
no  authority  to  deliver  it  to  any  one  else.  He  relied  on  the  Statute  of 
Frauds  as  a  bar  to  the  plaintiffs  equity. 

On  the  coming  in  of  the  answers,  the  injunction,  which  had  issued  in 
vacation,  was  dissolved,  and  the  bill  continued  over  as  an  original  bilL 
Proofs  were  taken,  which  sustained  the  plaintiffs  allegations  and  dis- 
proved those  of  the  defendant  The  cause,  being  set  for  hearing,  was 
transmitted  to  this  court  by  consent 

Norwood^  for  the  plaintiff. 

Oraham^  for  the  defendant 

BATrLB,  J.  Upon  examination  of  the  testimony  taken  in  this  cause, 
we  are  entirely  satisfied  that  the  land  mentioned  in  the  pleadings  was 
contracted  to  be  sold  to  the  plaintiff  by  an  authorized  agent  of  the 
defendant;  that  the  authority  under  which  the  agent  acted  was  by 
parol,  and  that  the  contract  was  entered  into  by  the  agent* s  filling  up 
certain  blanks  in  an  instrument  which  the  defendant  had  signed  and 
sealed,  and  left  with  the  agent  to  be  by  him  made  complete  by  filling 
up  such  blanks  and  delivering  it  as  the  deed  of  the  defendant  to  the 
person  who  should  become  the  purchaser.  We  are  further  satisfied 
that  what  was  intended  to  be  a  sale  was  made  fairly,  and  for  a  price 
which,  at  the  time,  was  not  inadequate,  and  further,  that  the  price  was 
subsequently  received  by  the  defendant 

It  has  been  properly  admitted  by  the  plaintiff  that  the  instrument 
which  was  delivered  to  him  b}^  the  agent  of  the  defendant  as  a  deed  for 
the  land  in  question  could  not  operate  as  such,  because  it  was  not  com- 
plete when  it  was  signed  and  sealed  by  the  defendant  In  the  case  of 
Davenport  v.  Sleight,  2  Dev.  &  B.  L.  381,  and  again  in  Graham  v. 
Holt  3  I  red.  L.  300,  it  was  held  that  an  instrument  signed  and  sealed 
h  blank,  and  handed  to  an  agent  only  verbally  authorized  to  fill  up  the 
blank  and  deliver  it,  was  not  the  bond  of  the  principal,  and  that  after 
declarations  of  the  principal  approving  of  the  delivery  by  the  agent, 
made  in  the  absence  of  the  instrument,  and  without  any  act  in  relation 
to  it,  would  not  amount  to  an  adoption  and  ratification  of  the  deliver3% 

The  case  before  us  is  one  of  a  deed  for  land,  instead  of  a  bond  for 
the  payment  of  money,  but  the  principle  is  the  same.  The  instrument 
must  be  complete  before  it  can  be  delivered  by  an  agent,  acting  under 
a  mere  parol  authority,  as  the  act  and  deed  of  his  principal. 

The  plaintiff,  not  being  able  to  set  up  a  legal  tide  under  the  instm* 


64  BLACKBALL  V.   PARISH.  [CHAP.  1. 

Bent  In  qaestion,  insists,  nevertheless,  that  it  is  evidence  of  a  contractt 
Ihe  specific  performance  of  which  he  has  a  right  to  have  enforced  in  a 
eout  of  equity.  The  defendant  objects  to  this,  and  relies,  in  support 
cf  his  objection,  upon  the  statute  of  frauds^  which  declares  ^^  that  all 
eontracts  to  sell  or  convey  any  lands,  etc.,  shall  be  void  and  of  no 
effect  unless  such  contract,  eta,  or  some  memorandum  or  note  thereof, 
shall  be  put  in  writing,  signed  by  the  party  to  \>e  charged  therewith,  or 
by  some  other  person  by  him  thereunto  lawfully  authorized,'*  etc.  Rev. 
Code,  c.  50,  sec.  11.  The  question,  then,  i^:  1.  Whether  the  contract 
for  the  sale  of  the  land  was  put  in  writing ;  and  2.  Was  it  signed  by 
the  party  to  be  charged  therewith,  or  by  an}-  person  by  him  thereto  law* 
(blly  authorized  ?  We  think  that  there  can  be  no  doubt  that  the  instru- 
ment^ which  for  the  reasons  above  stated  could  not  operate  as  a  deed, 
may  be  regarded  as  a  contract  put  in  writing.  It  is  in  truth  a  written 
contract  more  than  ordinarily  complete,  both  in  form  and  substance, 
and  the  only  question  admitting  of  an}-  sort  of  doubt  is,  whether  it 
has  been  signed  by  the  defendant,  or  by  any  legally  authorized  agent. 
We  are  of  opinion  that  it  cannot  be  considered  as  a  contract  with  the 
plaintiff,  signed  by  the  defendant  himself,  independently  of  any  act  of 
his  agent,  because,  when  the  defendant  put  his  name  and  seal  to  it,  no 
such  contract  had  been  made.  But  we  think  that,  in  legal  effect,  it 
was  signed  for  him,  and  in  his  name,  by  his  properl}*  constituted 
agent  The  failure  of  the  agent  to  make  the  instrument  operate  as  the 
deed  of  his  principal,  did  not  prevent  him  from  causing  it  to  operate  as- 
the  simple  contract  of  his  principal ;  for  nothing  is  more  common  than 
for  an  agent  to  fill  up  blanks  in  a  promissory  note  signed  b}*  his  prin- 
cipal, and  nobody  has  ever  doubted  that  the  principal  was  bound  by  it. 
That  the  authority  of  the  agent,  in  all  such  cases,  may,  under  the  stat- 
ute of  frauds,  be  by  parol,  is  well  settled.  1  Parsons  on  Cont.  42 ;  3 
Kent's  Com.  612 ;  Coles  v.  Trecothic,  9  Ves.  jun.  250. 

The  plaintiff  is  entitled  to  a  decree  for  a  specific  performance,  and 
also  to  recover  back  all  the  costs  which  he  has  been  compelled  to  pa}* 
in  the  action  of  ejectment  at  law,  and  also  the  costs  which  he  has  had 
to  pay  upon  the  dissolution  of  the  injunction  in  the  court  of  equity 
below ;  to  ascertain  which  an  account  may  be  ordered. 

Pes  Ccbiah,  Decree  accordingly. 
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VOSE  V.  DOLAN. 
Supreme  Judicial  Court  of  Massachusetts.    1871. 

[108  Mass,  155.] 

Tort  for  the  conversion  of  a  lot  of  earth,  gravel,  and  stone.  The 
case  was  referred  by  the  Superior  Goart  to  an  arbitrator,  the  material 
parts  of  whose  report  were  as  follows :  — 

The  parties  agreed  in  writing  on  March  14,  1861,  that  the  defendant 
should  make  certain  streets  and  remove  the  earth  and  gravel  in  certain 
moands  or  knolls  on  the  plaintiflTs  estate ;  and  the  defendant  began  the 
work,  but  had  not  finished  removing  all  the  earth  and  gravel  on  April 
14,  1864.  The  plaintiff  offered  to  prove  that  on  that  day  the  paiiaes 
signed  and  sealed  an  instrument  in  duplicate,  of  which  the  following  is 
all  that  is  material :  ^^  Memorandum  of  an  agreement  made  this  four- 
teenth day  of  April,  1864^  by  and  between  Thomas  Dolan  and  Francis 
Vose  witnesseth,  that  on  the  fourteenth  day  of  March,  1861,  the  said 
parties  entered  into  an  agreement  in  writing  in  reference  to  making 
certain  streets  and  excavating  and  removing  certain  mounds  or  knolLs 
on  an  estate  of  said  Vose  in  Dorchester,  according  to  certain  specifica* 
tions  therein  set  out,  and  certain  profiles  made  by  Alexander  Wads- 
worth,  and  therein  referred  to,  which  said  agreement  may  be  referred 
to  in  connection  with  this  memorandum  ;  and  whereas  said  agreement 
has  not  been  fully  performed  bj*  said  Dolan,  and  much  earth  and  gravel 
contemplated  by  the  parties  to  said  agreement  to  have  been  removed 
according  to  said  specifications  and  profiles  still  remain  on  the  premises 
aforesaid,  the  said  Vose,  in  consideration  of  ,  paid  by 

the  said  Dolan,  hereby  sells,  transfers  and  conveys  to  the  said  Dolan 
all  the  remaining  earth  and  gravel  on  said  premises,  which  the  parties 
under  said  agreement  intended  should  be  excavated  and  removed 
according  to  the  aforesaid  specifications  and  profiles,  after  completing 
and  grading  the  streets  named  in  said  agreement  as  therein  set  forth, 
and  being  in  quantity  •    The  said  Dolan,  in  considera- 

tion of  the  said  sale  and  transfer,  hereby  promises  and  agrees  that  he 
will  faithfhlly  and  fhlly,  and  to  the  satisfaction  of  said  Wadsworth, 
execute  and  complete  all  the  filling,  excavating,  and  grading,  contem* 
plated  and  agreed  by  him  to  be  performed  in  the  aforesaid  agreement, 
and  in  the  manner  therein  specified,  on  or  before  the  first  day  of 
August^  1864,  and  will  forfeit  all  right  to  all  earth  or  gravel  which 
shall  remain  on  said  premises  on  said  first  day  of  August,  1864,  and 
which  ought  to  have  been  removed  by  him  in  the  due  and  proper  exe* 
cution  of  said  agreement'* 

The  plaintiff  fhrther  offered  to  prove  that  the  defendant  then  made 

his  two  promissory  notes,  each  for  the  'sum  of  $500,  and  delivered  them 

to  the  plaintiff,  in  part  payment  for  the  earth,  gravel,  and  stone,  and 
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signed  another  note,  and  handed  it  to  Wadsworth,  who  was  a  surveyor, 
a  blank  being  left  therein  for  the  amount ;  that  the  quantity  of  earth, 
gravel,  and  stone  remaining  had  not  then  been  ascertained ;  that  it  was 
agreed  by  the  parties  that  Wadsworth  should  measure  and  ascertain  the 
quantity,  and  should  fill  the  blank  in  the  note  by  inserting  the  total 
price  of  the  earth,  gravel,  and  stone,  at  $1.25  per  square,  less  the  sum 
of  $1,000,  the  amount  of  the  two  notes  of  $500  each;  that  the  said 
instrument  of  two  parts  was  then  executed  by  the  parties,  the  one 
being  taken  by  the  defendant,  and  the  other  by  Wadsworth;  that 
blanks  were  left  in  each  copy  for  the  number  of  squares  sold  and  the 
considerations;  that  these  blanks  were  to  be  filled  by  Wadsworth, 
when  he  skould  ascertain  the  quantity;  that  Wadsworth  did  within 
a  short  time  ascertain  by  measurement  the  quantity  to  be  1,808 
squares,  and  the  price  thereof  to  be  $2,260,  and  caused  to  be  inserted 
in  the  note  the  words  ^^  twelve  hundred  and  sixt}'"  before  the  word 
^^  dollars,"  and  in  the  copy  of  the  instrument  which  he  had  retained, 
the  words  '^  eighteen  hundred  and  eight  squares,"  as  the  quantity  sold, 
and  the  words  ^*  twenty  two  hundred  and  sixty  dollars,"  as  the  consid- 
eration for  the  sale;  and  that  the  blanks  in  the  copy  taken  by  the 
defendant  have  not  been  filled.  To  the  admission  of  this  evidence, 
and  to  the  introduction  in  proof  of  the  instrument  and  of  the  note,  the 
defendant  objected.  But  the  objection  was  overruled.  It  appeared 
that  the  defendant  had  no  notice  of  Wadsworth's  intention  to  fill  the 
blanks,  or  of  how  he  intended  to  fill  them. 

The  referee  found  *^  that^  by  the  instrument  aforesaid,  the  defendant 
was  bound  to  remove  the  earth,  gravel,  and  stone,  which  he  had  pur- 
chased, by  August  1,  1864;  that  he  failed  to  remove  700  squares, 
through  no  default  of  the  plaintiff;  that  he  thereupon  ceased  to  have 
any  right  of  property  in  the  700  squares,  and  was  a  wrong-doer  in  after- 
wards removing  and  appropriating  them  to  his  use;  that  the  700 
squares  were  of  the  value  of  $875 ;  that  the  pUdntiff  was  entitied  to 
judgment  for  that  sum,  and  interest,  and  his  costs  of  court ;  but  that 
if  the  court  should  be  of  opinion  that  the  above  evidence  should  not 
have  been  received,  or  that  upon  the  evidence  the  instrument  was  not 
the  deed  of  the  defendant,  the  plaintiff  should  take  nothing  by  his  writ» 
and  the  defendant  should  recover  his  costs  of  court." 

The  Superior  Court  ruled  that  the  evidence  was  properly  received, 
and  that  the  instrument  was  the  deed  of  the  defendant,  and  ordered 
judgment  to  be  entered  for  the  plaintiff  for  the  amount  found  by  the 
referee.    The  defendant  alleged  exceptions. 

IF.  Vclbum^  for  the  defendant 

C.  Allen,  for  the  plaintiff. 

Colt,  J.  Upon  the  question  submitted  by  the  report  of  the  referee, 
we  are  clearly  of  opinion  that  evidence  of  the  means  taken  to  ascertain 
the  quantity  of  earth,  gravel,  and  stone  which  was  to  be  removed  under 
the  contiact  of  April  14,  and  of  the  subsequent  filling  of  the  blanks 
in  the  note  and  sealed  instrument  with  the  ascertained  amounts,  was 
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properly  received  bj  him;  and  that  the  instrument  containing  the 
terms  of  the  contract  was  binding  upon  the  defendant  as  his  deed, 
notwithstanding  the  subsequent  filling  of  the  blanks.  It  was  a  com- 
pleted, intelligible  contract  when  it  was  executed.  The  existence  of 
the  blanks  did  not  impair  its  Yalidity.  The  quantity  of  earth  sold  was 
definitely-  indicated  by  reference  to  specifications  and  profiles,  and  it 
was  not  necessary  to  state  the  nnmber  of  squares  sold  or  the  price  to 
be  paid  for  them.  This  was  a  matter  of  computation  from  data  given. 
If  the  blanks  had  been  left,  the  rights  of  the  parties  would  have  been 
the  same  ^  if  filled  before  deliver}'.  The  alleged  alteration  of  the 
instrument  was  therefore  an  immaterial  alteration,  in  no  way  changing 
its  terms  or  enlarging  the  defendant's  liability  under  it.  There  is  no 
pretence  that  it  was  fraudulently  made ;  on  the  contrary,  the  blanks 
were  filled  by  the  surveyor,  in  accordance  with  the  agreement  of  the 
parties  at  the  time  the  deed  was  executed. 

It  is  now  well  settled  that  an  immaterial  alteration  of  a  sealed  instni- 
ment,  not  fraudulent,  will  not  invalidate  it,  though  made  by  the  party 
claiming  under  it.  Brown  v.  Pinkham,  18  Pick.  172 ;  Ck>mmonwealth 
V.  Emigrant  Industrial  Savings  Bank,  98  Mass.  12 ;  Chessman  v.  Whit- 
temore,  23  Pick.  231 ;  Adams  v.  Frye,  3  Met  103.  The  case  is  not 
within  those  in  which  it  is  held  that  blanks  in  a  deed  constituting  a 
material  part  of  the  instrument  Itself  cannot,  in  the  absence  of  the 
maker,  be  filled  by  parol  authority,  because  authority  to  make  a  deed 
must  be  given  by  deed.  Burns  i;.  Lynde,  6  Allen,  305 ;  Basford  v. 
Pearson,  9  Allen,  387.  £lxceptiofis  overruled. 


DICKERMAN  v.  ASHTON. 
Supreme  Court  of  MnniESOTA.    1875, 

[21  Minn.  538.] 

Appeal  by  defendant  from  an  order  of  the  Court  of  Common  Pleas 
for  Ramsey  County,  Hall,  J.,  presiding,  refusing  a  new  trial,  after  a 
trial  by  the  court  without  a  jury. 

Xoremo  AUis,  for  appellant 

Bigelow^  Flandrau,  &  Clark,  for  respondent 

GiLFiLLAN,  C.  J.  This  is  an  action  to  enforce  specific  performance 
of  a  contract  to  convey  real  estate.  The  contract  was  in  writing,  and 
purported  to  be  under  the  seal  of  the  defendant,  the  vendor,  and  was 
made  on  his  part  by  an  agent,  with  only  oral  authority  to  make  it. 

The  defendant  makes  the  point  that  the  proof  of  the  authority  of  the 
agent  was  not  of  that  clear  and  satisfactory  character  which  a  court  of 
equity  will  insist  upon  as  to  contracts  the  specific  performance  of 
which  is  sought.    But  the  *^  statement  of  the  case  "  does  not  show  that 
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it  osBtaiift  aO  tile  eiMtewnB  on  that  point ;  and  where  auch  ia  the  caae, 
tins  coMt  pgeaainca  thai  there  waa  aufficient  evidence  to  justify  the 
^idtB|p  of  flick  of  the  coort  below.     Henrj  v.  Hinman,  21  Minn.  378. 

It  iM»  deekied  in  Brown  v,  Eaton,  21  Minn.  409,  that  the  anthority 
of  Stt  agfant  to  nuke  anch  a  contract  need  not  be  in  writing. 

Thft  delhmiaBt  objects  that  the  contract  is  void,  because  it  purports 
ti^  be  a  specialtj,  and  that  the  authority  of  an  agent  to  bind  his 
ptmcipet  by  eootract  under  seal  must  also  be  under  seal.  The  proposi- 
tNm  ift  trae%  that  an  agent,  not  authorized  hy  deed,  cannot  execute  a 
ciMitinct  whkh  shall  be  valid,  as  a  deed  or  specialty,  against  his  prin- 
Qt{wL  But  in  such  case,  if  the  contract  need  not  be  by  deed,  it  will 
b«  vfttkl  as  a  simple  contract,  nothwithstanding  a  seal  is  attached  to  it. 
Minor  IT.  WiUoughby,  d  Minn.  225.    The  order  denying  a  new  trial  is 
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JOS£PH  E.   CLOUGH  and  otiters  v.  WILLIAM  M.  CLOUGH- 
SupREME  Judicial  Coubt  of  Maine.    1882. 

[78  Aftf.  487.] 

On  report 

Writ  of  entry,  dated  September  3,  1880. 

Plea,  general  issue. 

At  the  trial  the  defendant  offered  in  evidence  the  deed  of  John 
Clough  to  him.  The  plaintiffs  objected  to  the  deed  upon  the  ground 
that  it  was  not  properly  executed.  For  the  purposes  of  this  trial  it 
was  admitted  that  the  name  of  the  grantor  in  the  deed  was  signed 
by  the  grantee,  at  the  grantor's  request  and  in  his  presence,  and 
that  the  grantor  personally  acknowledged  the  deed,  and  that  it  waa 
duly  delivered  to  the  defendant  The  case  was  then  submitted  to  the 
law  court.  If  such  a  deed  is  valid  in  law  the  case  is  to  stand  for  trial ; 
if  not,  default  is  to  be  entered. 

A.  P.  Gould^  for  the  plaintiffs,  contended  that  when  one  person 
writes  the  name  of  another  at  his  request,  he  does  it  as  agent. 

Thus  if  A.  writes  B.'s  name  to  a  deed,  to  assert  that  because  B.  ia 
present,  giving  personal  and  verbal  authority  to  A.,  A.  becomes  B., 
that  it  is  B.'8  own  act  precisely  as  if  no  person  was  acting  but  himself, 
and  no  act  of  agency  is  done,  is  too  transparent  a  sophism  to  be 
adopted  by  a  court  of  law. 

The  grantee  cannot  take  the  acknowledgment  of  the  grantor.  Be»- 
man  v.  Whitney,  20  Maine,  418 ;  Gibson  v.  Norway  Savings  Bank,  69 
Maine,  579. 

>  See  WomOl  v.  Mnim,  5  N.  T.  299, 93S-24S  (1851),  Jones  v.  Homer,  60  Fk  914 
(1869),  Ixmg  V.  Hartwell,  S4  N.  J.  L.  116,  121-129  (1870),  aec;  and  Wheeler  9, 
Nerine,  84  Me.  64  (1S52),  ooN<ra.  See  alio  Banell  v.  Annable,  109  Msm.  7^  74. 7f 
(1871).— Ed. 
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How  vastly  more  important  that  the  signature  of  the  grantor  should 
be  aflSxed  by  a  disinterested  person.  A  deed  is  good  without  acknowl- 
edgment, that  being  required  simply  before  recording.  See  Wash. 
Beal  Prop.  (2  ed.)  601  (575). 

To  allow  the  grantee  to  act  as  agent  of  the  grantor  in  executing  the 
deed,  would  be  a  violation  of  one  of  the  cardinal  rules  of  the  law  of 
agency. 

C*  JS,  ZdUlefleld^  for  the  defendant,  cited :  Bird  v.  Decker,  64  Maine,' 
552 ;  Lovejoy  t;.  Richardson,  68  Maine,  386 ;  Bartlett  v,  Drake,  100 
Mass.  174;  Holbrook  v.  Chamberlain,  116  Mass.  155;  Wellington  v. 
Jackson,  121  Mass.  159 ;  Allum  v.  Ferr3',  68  Maine,  284 ;  Wood  v. 
Goodridge,  6  Gush.  117;  3  Wash.  Real  Prop.  120. 

Walton,  J.  The  only  question  is  whether  a  deed  can  be  made 
valid  by  subsequent  acknowledgment  and  delivery,  when  the  name  of 
the  grantor  has  been  signed  to  it  by  the  grantee.  We  think  it 
can. 

If  one  acknowledges  and  delivers  a  deed  which  has  his  name  and  a 
seal  affixed  to  it,  the  deed  is  valid.  No  matter  by  whom  the  name  and 
seal  were  affixed.  No  matter  whether  with  or  without  the  grantor's 
consent  The  acknowledgment  and  delivery  are  acts  of  recognition 
and  adoption  so  distinct  and  emphatic  that  they  will  preclude  the 
grantor  from  afterward  denying  that  the  signing  and  sealing  were  also 
his  acts.  They  are  his  by  adoption.  Without  delivery  the  instrament 
has  no  validity.  By  force  of  our  statutes  the  instrument  is  incomplete 
without  acknowledgment.  Till  one  or  both  of  these  acts  are  performed 
the  instrument  has  no  more  validity  than  a  blank  deed.  By  taking  the 
instrument  in  this  incomplete  condition  and  completing  it,  the  grantor 
makes  it  his  deed  in  all  its  particulars.  He  adopts  the  signature  and 
the  seal  the  same  as  he  does  the  habendum  and  the  covenants  which 
were  inserted  by  the  printer  of  the  blank.  The  deed  is  not  sustained 
on  the  ground  of  ratification,  but  adoption.  Ratification  applies  to 
agency.  No  question  of  agency  arises  in  this  class  of  cases.  The  valid- 
ity of  the  deed  cannot  rest  upon  the  ground  of  agency  or  ratification. 
If  such  were  the  case  the  authority  or  the  ratification  would  have  to  be 
by  instrament  under  seal ;  for  authority  or  ratification  must  be  of  as 
high  a  character  as  the  act  to  be  performed  or  ratified.  If  the  act  is 
the  execution  of  a  sealed  instrument,  it  must  be  authorized  or  ratified 
by  a  sealed  instrument.  We  therefore  repeat  that  the  validity  of  the 
instrament  in  this  class  of  cases  does  not  rest  on  agency  or  ratification, 
bat  on  adoption.  No  matter  by  whom  the  signing  and  sealing  were 
performed,  nor  whether  with  or  without  the  grantor's  consent.  By 
completing  the  instrument,  he  adopts  what  had  previously  been  dono 
to  it,  and  makes  it  his  in  all  its  particulars. 

It  is  not  often  important  to  notice  this  distinction ;  but  it  is  impor- 
tant in  this  case  in  order  to  avoid  the  apparent  absurdity  of  holding 
that  an  agent  can  contract  with  himself,  can  be  both  grantor  and 
grantee.    An  agent  cannot  contract  with  himself.    He  cannot   aa 
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agent  for  the  grantor  execute  a  deed  to  himself.  Bot  he  can  prepare 
a  deed  running  to  himself,  even  to  the  signing  and  sealing,  and  if  the 
grantor  then  adopts  the  deed  by  personally  acknowledging  and  deliver- 
ing it,  it  will  be  a  legal  and  valid  instrument.  But  its  validity  rests 
upon  the  ground  of  adoption,  not  agency  or  ratification.  And  when 
the  word  ^^  ratified"  or  <^  ratification " is  used  iu  this  class  of' cases, 
as  it  often  is,  it  will  be  found  on  careful  examination  that  it  is  used  in 
the  sense  of  '^  adopted*'  or  '^  adoption,*'  and  not  in  the  technical  sense 
in  which  it  is  used  in  the  law  of  agency.  Bartlett  v.  Drake,  100  Mass. 
174 ;  Story  on  Agency,  §§  49  and  252 ;  Lovejoy  v.  Richardson,  68 
Maine,  886,  and  cases  there  cited. 

Action  to  stand  for  triaL 


WHITE,  Judge  of  Probate,  v.  DUGGAN  and  Othebs. 
Supreme  Judicial  Court  of  Massachusetts.    1885. 

[140  Mass.   18.] 

Holmes,  J.  This  is  an  action  on  a  probate  bond.  The  following 
facts  are  relied  on  as  a  defence  b}'  the  sureties.  Having  signed 
another  bond  which  turned  out  to  be  wrong  in  form,  they  signed  this 
one  in  blank  at  their  principal's  request,  and  upon  his  representation 
that  the  penal  sum  in  the  former  bond  ($2000)  was  satisfactory,  and 
that  the  new  bond  was  to  be  for  the  same  amount.  The  principal 
filled  out  the  blank  with  a  larger  penal  sum,  and  delivered  the  bond, 
but  subsequently  told  the  sureties  that  it  was  in  the  penal  sum  of 
$2000,  which  they  believed  until  after  this  action  was  brought. 

It  does  not  appear  in  terms  that  the  representation  that  the  penal 
sum  of  the  former  bond  was  satisfactory  was  false,  or  that  the  judge  of 
probate  did  not  require  the  larger  sum  for  the  first  time  when  the 
second  bond  was  offered.  And  if  the  bill  of  exceptions  should  be 
taken  at  all  strictly  against  the  defendants,  it  would  seem  that  what- 
ever expectations  they  may  have  entertained  as  to  the  action  of  the 
Probate  Court  when  they  handed  the  blank  bond  over  to  their  principal, 
they  handed  it  to  him  to  be  filled  in  as  the  Probate  Court  might 
require,  being  chargeable  with  knowledge  that  the  time  for  final  action 
upon  the  matter  had  not  yet  come.  In  this  view  of  the  facts,  the  only 
question  is  whether  the  case  is  governed  by  Burns  v.  Lynde,  6  Allen, 
305,  and,  more  especially,  by  Basford  v,  Pearson,  9  Allen,  387 ;  and 
we  are  of  opinion  that  it  is  not  In  Burns  v.  Lynde,  a  deed  had  been 
delivered  executed  in  blank,  and  a  parol  authority  was  relied  on  to 
make  valid  a  subsequent  filling  in  of  the  blanks  in  the  absence  of  the 
grantor.  The  filling  in  of  the  blanks  stood  on  the  same  footing  as 
signing  and  sealing,  and  could  be  authorized  only  by  a  power  under 
seal.     Basford  v.  Pearson  applied  the  same  principle,  without  fat* 
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ther  dlBcasBion^  where  a  deed  was  signed  and  sealed  by  husband 
and  wife,  and  he  subsequently  filled  in  the  blanks  and  made  altera- 
tions, with  the  knowledge  of  the  grantee,  in  the  absence  of  the  wife 
and  by  her  parol  authority,  and  then  delivered  the  deed.  It  ma}*  be 
somewhat  hard  to  reconcile  the  latter  case  with  those  decisions  which 
sustain  the  filling  in  of  blanks  in  the  presence  of  a  party  who  has 
previously  signed  and  sealed,  even  after  delivery,  on  the  ground 
that  this  is  equivalent  to  a  new  delivery.  For  the  reason  given 
imports  that  an  authorized  delivery  will  cure  a  defect  of  authority 
in  the  writing,  which  seems  indisputable.  2  Bl.  Com.  307.  Perkins, 
pi.  130.  But  we  do  not  understand  that  it  was  intended  to  deny  this 
principle,  as  it  is  expressly  recognized  bj*  the  same  judge  in  Burns  v, 
Lynde,  6  Allen,  310.  At  all  events,  when  the  grantee  or  obligee  is 
ignorant  of  the  order  in  which  the  several  parts  of  the  instrument  are 
written,  and  the  delivery  to  him  is  duly  authorized,  he  is  entitled  to 
assume  that  the  instrument  was  so  written  as  to  bind  the  grantor  or 
obligor  from  whose  control  it  comes.  We  should  add  that,  in  this 
commonwealth  at  least,  we  cannot  question  for  an  instant  that  the 
authority  to  deliver  merely  may  be  given  by  parol.  This  does  not 
seem  to  have  been  doubted  in  Basford  v,  Pearson.  See  Parker  v. 
Hill,  8  Met  447 ;  Foster  v.  Mansfield,  3  Met.  412.  To  admit  a  doubt 
on  this  point  would  shake  many  titles. 

If  we  are  to  interpret  the  bill  of  exceptions  more  lavorably  for  th« 
defendants  than  we  have  done  thus  far,  and  to  take  it  that  they  onlj 
authorized  the  bond  to  be  filled  in  with  a  penal  sum  of  $2000,  —  an^ 
even  if  we  take  the  further  step  of  assuming  that  limitation  to  have 
carried  with  it  the  understanding  between  them  and  the  principal  that 
they  only  assented  to  a  delivery  if  the  bond  was  filled  in  as  they 
expected  it  to  be,  —  we  are  still  of  opinion  that  no  defence  is  made 
oat.  We  are  aware  that  there  are  several  cases  more  or  less  opposed 
to  onr  conclusion.  People  v.  Bostwick,  32  N.  Y.  445  ;  Ohio  v.  Boring, 
15  Ohio,  507;  United  States  v.  Nelson,  2  Brock,  64;  Preston  v. 
Hull,  23  6rat  600,  and  cases  cited.  But  we  think  that  the  prevailing 
tendency,  both  in  this  State  and  elsewhere,  has  been  in  the  direction 
we  have  taken.  Thomas  v,  Bleakie,  136  Mass.  568 ;  Butler  v.  United 
States,  21  Wall.  272 ;  Dair  v.  United  States,  16  Wall.  1 ;  South  Ber- 
wick V.  Huntress,  53  Maine,  89  ;  State  v.  Peck,  53  Maine,  284 ;  State 
V.  Pepper,  31  Ind.  76 ;  Millett  v.  Parker,  2  Met.  (Ky.)  608. 

These  decisions  are  generally  put  on  the  ground  of  estoppel  It  has 
been  debated  in  England  whether,  and  under  what  circumstances, 
there  could  be  an  estoppel  by  negligence.  Swan  v.  North  British 
Aostralasian  C!o.,  2  H.  &  C  175.  And  it  has  been  admitted  that  there 
might  be,  in  a  supposed  case  hardly  as  strong  as  this.  Tayler  v. 
Great  Indian  Peninsula  Railway,  4  DeG.  &  J.  559,  574.  A  specialty 
deriving  its  validity  fh)m  an  estoppel  in  pais  is  perhaps  somewhat  like 
Nebachadnezzar's  image  with  a  head  of  gold  supported  by  feet  of  clay. 
Bat  if  the  case  is  properly  pat  on  that  ground,  then,  as  was  pointed 


72  PHELPS  V.  SULUYAN.  [CHAP.  I 

out  in  Commonwealth  v.  Pierce,  138  Mass.  165,  the  difference  between 
intent  and  negligence,  in  a  l^al  sense,  is  ordinarily  nothing  but  the 
difference  in  the  probability,  nnder  the  circumstances  known  to  the 
actor  and  according  to  common  experience,  that  a  certain  consequence, 
or  class  of  consequences,  will  follow  from  a  certain  act ;  and  it  follows 
that  the  question  when  an  estoppel  will  arise  is  simply  one  of  degree. 
If,  on  the  other  hand,  the  true  question  is  the  scope  of  the  principal's 
authority  to  deliver  the  bond,  —  bearing  in  mind  that  an  authorized  deliv- 
ery will  cure  defects  in  the  writing  of  the  bond,  that  the  authority  to 
driver  may  be  by  parol,  and  that  the  scope  of  authority  may  be  greater 
than  is  wished  by  the  obligor,  ostensible  authority  being  actual  authority, 
— then  the  question  is  equally  one  of  degree,  depending  on  the  partio- 
nlar  circumstances.  Just  as  the  same  question  is  in  tort  Quacunque  via^ 
then,  all  that  we  have  to  do  is  to  deal  with  the  case  before  us ;  and  it 
will  serve .  no  useful  purpose  to  consider  whether,  if  the  surety  had 
intrusted  the  bond  to  the  principal,  with  no  authority  to  deliver  it  at 
all,  or  whether,  if  he  had  handed  a  blank  sheet  of  paper,  with  his  sig- 
nature and  seal  at  the  bottom,  to  an  ageut,  directing  him  to  deliver  it 
filled  out  one  way,  and  he  had  filled  it  out  in  an  entirely  different  way 
and  delivered  it,  such  cases  would  fall  on  one  or  the  other  side  of  the 
line.  We  are  of  opinion  that,  when  a  bond  such  as  this  is  intrusted  to 
the  principal  for  bis  use,  to  fill  it  up  and  deliver  it,  the  possibility  of 
his  being  required  by  the  probate  judge  to  insert  a  penal  sum  larger 
than  the  surety  directed,  and  of  his  doing  so,  is  so  obvious  and  so  near, 
that  the  surety  must  b%  held  to  take  the  risk  of  his  principal's  conduct, 
and  is  bound  by  the  instrument  as  delivered,  although  delivered  in 
disobedience  of  orders,  if,  as  here,  the  obligee  has  no  notice,  from  the 
face  of  the  bond  or  otherwise,  of  the  breach  of  orders.  To  hold  other- 
wise would  be  to  disregard  the  habits  of  the  communit3\ 

Exceptions  overruled^ 

«/.  L.  Eldridge  &  J.  E,  Cotter^  for  one  suret}*. 

E.  G.  Pratty  for  the  other  surety. 

J.  F.  Wiggin  &  B.  M.  Femald,  for  the  pUintiff. 


PHELPS  V.  SULLIVAN. 
Supreme  Judicial  Ck>uBT  of  Massachusetts.     1885. 

[140  Matt.  36.] 

Morton,  C.  J.  This  is  a  writ  of  entry  to  fordose  a  mortgage.  The 
demandant  claims  under  a  mortgage  from  the  tenant  to  Nathan  P. 
Pratt  and  an  assignment  thereof  by  said  Pratt.  It  appeared  at  the 
trial,  that  said  Pratt  executed  and  acknowledged  the  assignment  in 

A  Compare  Goodyear  Dental  Vulcanite  Co.  v.  Baoon,  151  Mass.  460  (lS90).^Eiib 
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blank,  and  orally  aathorized  his  8on,  when  he  oould  find  a  person  to 
purchase  the  mortgage^  to  write  in  the  name  of  saeh  person  as  the  gran- 
tee, and  to  deliver  the  assignment.  The  son  negotiated  the  mortgage 
to  one  Simonds,  filled  in  his  name  as  grantee,  and  then  delivered  to  him 
the  assignment.  He  afterwards  reported  what  he  had  done  to  Nathan 
P.  Pratt,  who  replied,  ''It  is  all  right."  The  only  question  presented 
by  the  bill  of  exceptions  is  whether,  upon  these  facts,  there  was  a  valid 
assignment  to  Simonds. 

The  tenant  contends  that  the  assignment  was  invalid,  relying  upon 
the  rule  of  the  common  law  that  an  authority  to  an  agent  to  execute 
a  deed  or  other  specialty  must  be  under  seal.     But  we  do  not  think 
the  case  is  governed  by  this  rule.    Where  a  deed  purports  to  be 
executed  by  an  agent,  or  where  the  person  with  whom  an  agent  is 
dealing  knows  that  he  is  acting  as  agent,  it  may  be  that  such  person 
must  see  to  it  at  his  own  peril  that  the  agent  has  legal  authority. 
But  in  this  case  the  assignment  did  not  disclose,  and  Simonds  did  not 
know,  that  the  son  was  acting  as  agent  in  any  respect  except  to  deliver 
the  assignment.    It  is  settled  that  an  authority  to  deliver  a  deed  or 
other  specialty  may  be  by  parol.     Parker  v.  Hill,  8  Met  447.    A  deed 
takes  effect  from  its  delivery ;  and  it  may  well  be  held  that  the  author- 
ity to  deliver,  which  may  be  oral,  is  an  autliority  to  deliver  the  deed 
in  the  condition  in  which  it  is  when  delivered,  if  there  are  no.circum- 
stances  of  suspicion  to  put  the  grantee  upon  inquiry.     When  a  grantor 
signs  and  seals  a  deed,  leaving  unfilled  blanks,  and  gives  it  to  an 
agent  with  authority  to  fill  the  blanks  and  deliver  it,  if  the  agent  fills 
the  blanks  as  authorized,  and  delivers  it  to  an  innocent  grantee  without 
knowledge,  we  think  the  grantor  is  estopped  to  deny  that  the  deed 
as  delivered  was  his  deed.    Otherwise,  he  may  by  his  voluntary  act 
enable  his  agent  to  commit  a  fi*aud  upon  an  innocent  party.     Whether, 
if  the  agent  violates  the  instructions  in  filling  the  blanks,  the  grantor 
would  not  in  like  manner  be  bound,  we  do  not  discuss,  as  it  is  not 
involved  in  this  case.    To  hold  that  such  deeds  are  invalid,  because 
the  authority  to  fill  the  blanks  is  not  under  seal,  would  tend  to  unsettle 
titles,   and  would  be    mischievous    in  its  results.      Few  deeds  are 
written  by  the  grantors.    Most  are  written  by  scriveners,  and    a 
grantee  to  whom  a  deed  is  delivered  has  no  means  of  determining 
whether  the  body  of  the  deed  was  written  before  or  after  the  signature 
was  affixed.    It  would  be  very  dangerous  to  allow  titles  to  be  defeated 
by  parol  proof  that  a  deed,  without  suspicion  on  its  face,  duly  signed 
and  sealed  by  the  grantor,  which  he  authorized  to  be  delivered,  was  in 
fact  written  in  some  part  after  he  executed  it,  by  an  agent  having  only 
oral  authority.    We  think  a  person  taking  such  a  deed  in  good  faith 
has  the  right  to  rely  npon  it ;  and  that  the  grantor  cannot  be  permitted 
to  aver  that  it  is  not  his  deed.     White  v.  Duggan,  ante^  18. 

The  cases  of  Bums  v.  Lynde,  6  Allen,  805,  and  Basford  t^.  Pearson, 
9  Allen,  887,  are  distinguishable  firom  this  case.  In  Bums  v.  Lynde, 
the  deed  had  been  delivered  to  the  grantee  signed  in  blank,  and  he 
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himself,  atler  the  delivery,  filled  the  blanks.  In  Basford  v.  Pearson,  a 
deed  had  been  signed  by  the  defendant  in  which  the  name  of  the 
grantee  was  left  blank.  The  deed  contained  the  covenant  against 
the  claims  of  '^  all  persons  claiming  b}*,  through,  or  under  us,  but 
against  none  others."  The  grantor  gave  it  to  her  husband  to  be  de- 
livered. He,  by  parol  authority  from  his  wife,  but  in  her  absence, 
and  with  the  knowledge  of  the  grantee,  inserted  the  name  of  the 
grantee,  and  erased  the  words  which  limited  the  covenant,  so  as  to 
make  it  a  general  covenant  of  warranty  against  all  persons.  He  then 
delivered  the  deed.  If  he  had  made  these  material  alterations  by 
parol  authority  from  hb  wife,  and  without  the  knowledge  of  the 
grantee,  a  different  question  would  have  been  presented,  jnore  nearly 
resembling  the  question  before  us. 

Upon  the  facts  presented  in  the  bill  of  exceptions,  we  are  of  opinion 
that  the  assignment  to  Simonds  was  valid ;  and  therefore  that  the  ruling 
ordering  judgment  for  the  tenant  was  erroneous. 

deceptions  sitstained.^ 

O.  H.  Stevens^  for  the  demandant 

S.  Bancrofts  for  the  tenant. 


CRIBBEN  V.  DEAL. 
Supreme  Court  of  Oregon.     1891. 

[21   Ore.  211.] 

Multnomah  County.  L.  B.  Stearns,  Judge.  PlaintiflT  appeals. 
Affirmed. 

TF.  M.  Ghregory^  for  appellant. 

KiUin^  Starr ^  it  Thomas  for  respondent. 

Lord,  J.  This  is  a  suit  in  equity,  brought  b}'  the  plaintiffs  to  have  a 
deed  of  general  assignment  set  aside  and  declared  void,  and  to  have 
the  attached  property  applied  in  payment  of  their  judgment  .  The 
single  proposition  of  law  involved  is,  whether  the  name  of  the  grantee 
can,  b}^  some  one  authorized  upon  parol  authority  of  the  grantor,  be 
inserted  in  a  blank  left  in  a  deed  of  general  assignment,  after  the  deed 
has  been  signed,  sealed,  and  acknowledged,  but  before  delivery.  For  the 
purposes  of  this  case,  the  facts  are  these :  that  the  deed  of  assignment 
was  made  on  the  17th  of  November,  1888,  by  C.  E.  Deal,  J.  C.  O'Reilly, 
and  J.  W.  Brockett,  partners  doing  business  under  the  firm  name  of 
Deal,  O'Reilly,  &  Co.,  to  Thomas  Connell  for  the  benefit  of  creditors ; 
that  it  was  in  all  things  completed  and  signed  and  sealed  and  acknowl- 
edged, except  that  a  blank  was  lefb  for  the  name  of  the  grantee ;  that 
Mr.  F.  A.  E.  Starr  was  authorized  to  insert  as  the  name  ofsnch  grantee 

1  Ace. :  Nelaon  v.  McDonald,  80  Wis.  605  (1891 ).  ^  Ed. 
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any  person  satisfactory  to  himself  and  the  members  of  such  firm ;  that 
on  the  following  da}',  Mr.  Starr,  with  the  consent  of  the  members  of 
such  firm,  inserted  the  name  of  Thomas  Connell  as  assignee  in  sach 
deed,  and  the  deed  was  delivered  to  Thomas  Connell,  and  on  the  next 
day  was  recorded.  Upon  this  state  of  facts,  the  contention  is  that 
sach  deed  is  void  because  the  name  of  Thomas  Connell  was  not  in- 
serted when  the  deed  was  signed  and  aealed. 

It  is  said  in  Sheppard's  Touchstone,  54,  that  ^^  ever}'  deed  well  made 
mast  be  written,  t.  e.,  the  agreement  must  all  be  written  before  the 
sealing  and  deliver}^  of  it ;  for  if  a  man  seal  and  deliver  an  empty  piece 
of  paper  or  parchment,  albeit  he  do  therewithal  give  commandment 
that  an  obligation  or  other  matter  shall  be  written  in  it,  and  this  be 
done  accordingly,  yet  this  is  no  good  deed."  This  is  founded  upon 
that  ancient  and  technical  rule  of  the  common  law,  that  the  authority 
to  make  a  deed,  or  to  alter  or  fill  a  blank  in  some  substantial  part  of  it, 
cannot  be  verbally  conferred,  but  must  be  created  by  an  instrument  of 
equal  dignity.  As  the  deed  was  under  seal,  to  alter  or  complete  it  by 
the  insertion  of  the  name  of  the  grantee  required  the  authority  to  be 
ander  seal.  So  firmly  rooted  was  this  principle  that  it  mattered  not 
with  what  solemnities  a  deed  may  have  been  signed  and  sealed,  unless 
the  grantee's  name  was  inserted,  and  delivery  was  made  by  him,  or 
some  one  legally  authorized  under  seal,  it  was  a  nullity.  It  imposed 
no  liability  on  the  party  making  it,  nor  conferred  any  rights  upon  the 
party  receiving  it ;  it  was,  in  fact,  no  deed.  Hence,  it  was  held  that 
parol  authority  to  fill  a  blank  with  the  name  of  a  grantee  could  not  be 
conferred  without  violating  established  principles  of  law,  and  rendering 
the  deed  void.    This  doctrine  still  prevails  in  England. 

It  is  true  that  in  the  case  of  Texira  v.  Evans,  cited  in  Master  v, . 
Miller,  1  Anstr.  225,  Lord  Mansfield  held  otherwise ;  but  this  was  in 
effect  overruled  in  Hibblewhite  v.  McMorine,  6  Mees.  &  W.  200,  on 
the  ground  that  an  authority  to  execute  a  sealed  instrument  could  not 
be  given  by  parol,  but  must  be  given  by  deed,  although  this  latter  case 
seems  more  or  less  trenched  upon  by  the  decision  in  Eggleston  v.  Gut- 
teridge,  11  Mees*  &  W.  465,  and  by  Davison  v.  Cooper,  11  Mees.  di 
W.  778,  and  in  West  v.  Steward,  11  Mees.  &  W.  47.  But  the  rule 
has  never  been  universally  accepted  in  this  country;  and  however 
the  holding  of  some  courts  may  be,  still  the  better  opinion  and  the 
prevailing  current  of  authority  is,  that  when  a  deed  is  regularly  eze* 
eoted  in  other  respects,  with  a  blank  left  therein  for  the  name  of  the 
grantee,  parol  authority  is  sufficient  to  authorize  the  insertion  of  the 
name  of  such  grantee,  and  that  when  so  filled  out  and  delivered,  it  is 
a  valid  deed.  .  ^ 

It  is  true  that  ChjefJustigeJklarshall,  in  United  Sta^""  ^>  NfllBon,  2 
r,  reit  bound^to  follow  the  ancient  rule ;  but  his  opinion  clearly 
indicates  he  felt  that  the  authority  to  fill  a  blank  in  an  instrument/ 
onder  seal  should  be  held  to  be  valid.  He  says :  '^  The  case  of  Speake/ 
V.  United  States,.  9  Cranch,  28,  in  determining  that  parol  ^evidence  off 
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mA  MMflC  mmf  W  rceermi,  — ifartifaiflj  ^mb  ftr  towsd  dcdding  it, 
Mii  ;t  »  profcohie  dut  the  mok  eoart  asr  oMpfeteiT  aJioiiah  the  di^ 
Cia«!tioa  ia  dM  pArtieniar  betwcca  acaLed  sad  aiMBakd  loslnimeDts.'' 
J^aul:  *^If  tbit  qwitWMi  depeifcd  oa  Ikoae  BOfal  rain  of  actioo 
wfkiA  m  tbt  m^Smanj  tommt  of  tniiip  are  appligd  br  eonts  to  ham&a 
trawaetHMM,  tibcfe  wvtH  9o4  be  ■■£&  dMntTiy  is  Mjing  that  this 
pe^er  Migbi  to  krve  the  effect  wkieb  the  pasties  si  the  time  of  its 
exeeatHMi  hOemdtd  it  aiioaki  hsvc*  Asd  he  wirliks  wttli  this  state- 
Meat:  '^  I  fftf  wiCb  anch  doabt.  sad  with  s  stnmg  b^ef  thst  this 
JsrigBiegt  win  be  lefeised,  tint  the  isw  am  the  vci&t  is^in  mj  opinion, 
wiOi  the  defeadsats.'' 

The  rule  was  pordtr  tfrhairal,  sad  the  oatgnmth  of  s  state  of  aflaiiB 
sad  eoaditioD  of  the  law  which  docs  not  aow  exisL  The  reason  of  the 
kw  is  the  Hfe  of  it,  sad  when  the  reason  faib.  the  law  itself  shonkl  fail 
Jit  the  present  daj  the  distinction  between  sealed  and  unsealed  instra- 
SMnts  is  fiwt  disappearing,  and  the  ooorts  sre  gnMinallj  doing  away 
with  thenu  As  Jo^  BedHeld  said:  *^*Bot  it  [the  rale]  seems  to  be 
rather  tedmical  than  snbstantial.  and  to  foand  itself  either  on  the 
policj  of  the  stamp  duties,  or  the  sopeiior  force  and  sacredness  of 
eontrscts  bj  deed,  both  of  whidi  hsTe  litde  importance  in  this  cocintrj. 
And  the  prerailing  current  of  American  anthorftr,  and  the  practical 
instincts  snd  business  experience  and  sense  of  our  people,  are  nndoubt- 
edlr  otherwise.''    1  EedHeld  on  Law  of  SaOwai^,  124. 

In  Drory  v.  Foster,  2  WaD.  24,  the  court  sajs :  ^^  Although  it  was 
st  one  time  doubted  wbether  parol  authority  was  adequate  to  authorize 
an  alteration  or  addition  to  a  sealed  instrament,  the  better  opioion  of 
this  day  is  that  the  power  is  sufficient'*  Again,  in  Allen  v.  Withrow, 
110  U.  8.  119,  the  court  says :  ''It  may  be  and  probably  is  the  law  in 
Iowa,  as  in  sereral  States,  that  the  grantors  in  a  deed  conYe^-ing  real 
property,  signed  and  acknowledged  with  a  Uank  for  the  name  of  a 
grantee,  may  authorize  another  party  by  parol  to  fill  up  the  blank.** 
'*  Bat,  **  he  continues,  ^*  there  are  two  conditions  essential  to  make  a 
deed  thus  executed  in  blank  operate  as  a  conyeyance  of  the  property 
described  in  it :  the  blank  must  be  filled  by  the  party  authorized  to  fill 
it»  and  this  mast  be  done  before  or  at  the  time  of  the  delivery  of  the 
deed  to  the  grantee  named.**  In  the  case  at  bar  these  conditions  were 
fblfilled. 

In  Inhabitants,  d^c,  v.  Huntress,  53  Me.  89,  87  Am.  Dea  535,  the 
court  held  that  a  party  executing  a  deed,  bond,  or  other  instrument^ 
and  delivering  the  same  to  another  as  his  deed,  knowing  there  are 
blanks  in  it  to  be  filled  necessary  to  make  it  a  perfect  instrament,  must 
be  considered  as  agreeing  that  the  blanks  may  be  thus  filled  after  he 
has  executed  it  In  delivering  the  opinion  of  the  coart,  Kent,  J.,  said : 
*'Tbe  rule  invoked  is  purely  technical.  Practicall}'  there  is  no  real 
distinction  in  this  matter  between  bonds  and  simple  contracts.  There 
is  no  more  danger  of  fraud  or  injury  or  wrong  in  allowing  insertions  in 
a  bond  than  there  is  in  allowing  them  in  a  promissory  note  or  bill  of 
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exchange ;  both  are  agreements  or  contracts,  and  in  neither  can  nnaa- 
tborized  alterations  be  made  with  impunity.  Considering  that  the 
assumed  difference  rests  on  a  mere  technical  rule  of  the  common  law, 
we  do  not  think  that  the  rule  should  be  extended  beyond  its  necessary 
limits,  v\z.f  that  a  sealed  instrument  cannot  be  executed  by  another,  so 
far  as  its  distinguishing  characteristic  as  a  sealed  instrument  is  in  ques- 
tion, unless  by  an  authority  under  seal."  Likewise  in  Bridgeport  Bank 
V.  New  York,  &c.  R.  B.  Co.,  80  Conn.  274,  Ellsworth,  J.,  said :  '*  Nor 
can  any  reason  be  assigned  which  is  founded  in  good  sense,  and  is  not 
entirely  technical,  why  a  blank  in  an  instrument  under  seal  may  not  be 
filled  up  by  the  party  receiving  it  after  it  is  executed  as  well  as  any 
other  contract  in  writing,  where  the  parties  have  so  agreed  at  the  time. 
In  either  case  the  contract,  when  the  blank  has  been  filled,  expresses 
the  exact  agreement  of  the  parties,  and  nothing  but  an  extreme  techni- 
cal view,  derived  fVom  the  ancient  law  of  England,  can  Justify  the 
making  of  any  .distinctions  between  them.'' 

It  is  to  be  noted  that  both  of  these  adjudications  were  b}^  courts  of 
States  where  seals  were  not  abolished.  In  Burnside  v.  Wayman,  49 
Mo.  357,  where  the  name  of  a  grantee  in  a  trust  deed  was  left  in  blank, 
Wagner,  J.,  said :  '*  It  is  contended  that  no  recover}'  could  be  had  or 
relief  granted  on  the  first  count,  because  no  grantee  was  named  in  the 
deed  of  trust,  and  that  in  consequence  thereof  the  instrument  was  void, 
and  no  title  conveyed  ;  but  we  think  otherwise.  Whatever  may  have 
been  determined  in  some  of  the  old  books,  the  better  doctrine  is  against 
such  a  position."  And  subsequently,  in  Field  v.  Sta^,  52  Mo.  534, 14 
Am.  Rep.  435,  this  doctrine  was  affirmed  in  all  its  breadth,  the  court 
saying :  **  A  deed  regularly  executed  in  other  respects,  with  a  blank 
left  therein  for  the  name  of  the  grantee,  and  placed  in  that  condition  in 
the  hands  of  a  third  peraon  with  verbal  authority,  but  no  authority 
under  seal  from  the  person  who  executed  it,  to  fill  up  the  blank  in  his 
absence,  and  deliver  the  deed  to  the  person  whose  name  is  inserted  as 
grantee,  when  so  filled  out  and  delivered  is  a  valid  deed."  In  Duncan 
r.  Hodges,  4  McCord,  *239,  17  Am.  Dec.  784,  it  is  held  that  a  deed 
executed  with  blanks,  and  afterwards  filled  up  and  delivered  by  the 
agent  of  the  party,  is  good.  So  in  Van  Etta  v.  Evenson,  28  Wis.  33, 
9  Am.  Rep.  486,  it  was  held  that  where  a  note  and  mortgage  otherwise 
fully  executed,  but  with  a  blank  in  each  for  the  name  of  the  payee  and 
mortgagee,  were  delivered  to  an  agent  who  was  to  procure  from  whom- 
soever he  could  a  loan  of  money  thereon  for  the  maker,  this  shows  an 
intention  that  the  agent  should  fill  the  blanks,  and  when  so  filled  the 
instruments  were  valid  without  a  new  execution  and  deliver}*.  And  the 
same  doctrine  was  expressly  affirmed  in  Schintz  t^.  McManamy,  33  Wis. 
301  ^  the  court,  by  Lyon,  J.,  saying:  '^  It  was  doubtless  competent  fo» 
the  grantors  to  authorize  Emil  by  parol  to  insert  the  name  of  the  gran* 
tee  in  the  deed  after  they  had  signed  and  acknowledged  the  same.** 
And  in  State  v.  Young,  23  Minn.  551,  it  was  held  that  authoritj'  to  fiU 
a  blank  in  a  sealed  instrument  may  be  given  by  parol,  and  that  such 
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aathorfty  may  be  either  express  or  implied  from  circamstances,  and 
that  it  may  be  implied  from  circumstances  whenever  these,  fairly 
considered,  will  justify  the  inference.  So  in  Swartz  v»  Balloa,  47 
Iowa,  188,  29  Am.  Bep.  470,  where  the  owner  of  land  executed  a  deed 
in  blank  and  placed  It  in  the  hands  of  another  party  under  circumstances 
which  raised  an  implied  authority  in  the  latter  to  insert  the  name  of  the 
grantee,  it  was  held  that  the  insei'tion  of  the  grantee's  name,  either  by 
the  party  receiving  the  deed  or  by  some  one  authorized  by  him,  made 
the  instrument  perfect  as  a  conveyance. 

Without  referring  to  the  authorities  at  greater  length,  there  are 
numerous  other  cases  supporting  the  same  doctrine :  Wiley  v.  Moor^ 
17  Serg.  &  R.  438 ;  17  Am.  Dec.  696  ;  Smith  v.  Crocker,  5  Mass.  538 ; 
Gibbs  V.  Frost,  4  Ala.  720;  Wooley  i^.  Constant,  4  Johns.  54;  4  Am. 
Dec.  246 ;  Ex  parte  Decker,  6  Cow.  60 ;  Richmond  Mfg.  Co.  v, 
Davis,  7  Blackf.  412 ;  Boardman  v.  Gore,  28  N.  J.  £q.  517 ;  18  Am. 
Dec.  73 ;  Camden  Bank  v.  Hall,  14  N.  J.  L.  583 ;  Ragsdale  v.  Robin- 
son, 48  Tex.  379.  The  contrary  rule  was  adopted  in  Upton  v.  Archer, 
41  Cal.  85;  10  Am.  Rep.  266;  Preston  v.  Hull,  22  Gratt  600;  14 
Am.  Dec.  153 ;  Ingram  v.  Little,  14  Ga.  173 ;  58  Am.  Dec.  549. 

It  seems  to  us  that  the  weight  of  authority  and  better  opinion  is,  that 
parol  authority  is  suflScient  to  authorize  the  filling  of  a  blank  by  the 
insertion  of  the  name  of  the  grantee  in  a  deed  after  its  execution  but 
before  delivery,  as  in  the  case  at  bar.  There  is  no  pretence  of  any 
mistake  or  fraud,  or  that  the  blank  was  not  filled  as  authorized  and 
directed.  In  a  word,  that  it  was  filled  by  a  part}^  authorized  to  fill  it, 
and  was  done  after  its  execution  and  before  its  delivery  to  the  grantee 
named.  Nor  is  it  questioned  but  what  the  deed  faithfully  expresses 
the  intention  of  the  parties,  and  was  duly  executed  for  the  purposes 
specified ;  and  in  such  case  it  seems  to  us  complete  effect  ought  to  be 
[given]  to  that  intention,  notwithstanding  the  technical  rule  of  the  com- 
mon law  in  respect  to  such  instruments.  As  Mr.  Justice  Swayne  said : 
**  If  a  person  competent  to  convey  real  estate  sign  and  acknowledge 
a  deed  in  blank,  and  deliver  the  same  to  an  agent,  with  an  express  or 
implied  authority  to  fill  up  the  blank  and  perfect  the  conveyance,  its 
validity  could  not  be  well  controverted.'*    Drury  v.  Foster,  2  Wall.  24. 

It  results  that  the  decree  dismissing  the  bill  must  be  sustained.^ 

1  For  the  doctrines,  English  and  Americaxi,  as  to  the  power  of  a  partner  to  bind 
by  specialty  copartners  who  have  by  parol  given  assent,  see  Steiglitz  9.  Egginton, 
Holt,  N.  P.  141  (1815) ;  Gram  v.  Seton,  1  Hall,  262  (]828);  Parsons  on  Partnership^ 
5122,n.{0. 

As  to  granting  to  an  officer  or  other  agent  of  a  corporation  power  to  execute  an 
instrament  nnder  the  corporate  seal,  see  Savings  Bank  v.  Davis,  8  Conn.  191  (1890); 
Bnrrill  9.  Nahant  Bank,  2  Met.  163  (1840);  Hopkins  v.  Gallatin  Turnpike  Co.,  4 
Hamph.  403  (1843) ;  Angell  &  Ames  on  Corporations,  §§  282-283,  292;  4  Thompsoa 
on  Corporations,  §§  5107-5108^  5177.— EOb 
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CHAPTER  IL 

THE  AGENT'S  POWEft  TO  SUBJECT  HIS  PRINCIPAL  TO 

LIABILITIES. 


SECTION  L 

The  Rise  of  the  Doctrine. 

BEAULIEU  V.  FINGLAM. 
Common  Pleas.     1401. 

[K.  5.  2£^. /K.  18,;»/.  6.] 

One  brought  such  a  writ.  Si  WiUihelmus  Beaulieu^  etc,  pone  Jioge- 
rum  Finglam^  quare  cum  secundum  legem  et  consuettuiinem  regni  no^ 
tri  AnglicB  luzctenus  obtenta,  quod  quilibet  de  eodem  regno  ignem 
tuum  salvo  et  secure  ciistodiaty  et  custodire  teneatur,  ne  per  ignem  suum 
dampnum  aliquod  vicinis  suis  vUo  mode  eveniat :  proed^  Hogerus  ignem 
suum  apud  Carlion  tarn  negligenter  custodivit,  quod  pro  defectu  debitor 
custodies  ignis  prvedicti^  bona  et  cattalla  ipsius  WiUihelmi  ad  valentium 
quadraginta  Ubrarum  in  domibus  ibidem  existentia  <ic  domus  proedictoe 
ad  tunc  et  ibidem  per  ignem  ilium  cumbusta  extitervntj  ad  dampnum 
ipsius  W.  etc.    And  counted  accordingly. 

Hornby,  Judgment  of  the  count,  for  he  has  counted  on  a  common 
custom  of  the  realm,  and  has  not  said  that  this  custom  has  been 
used,  etc. 

To  which  the  whole  court  said  pass  over,  for  common  law  of  this 
realm  is  common  custom  of  the  realm,  and  then  Thirning  [C.  J.]  said 
that  a  man  shall  answer  for  his  fire  which  through  misfoi*tune  burns 
another's  goods. 

And  some  were  of  opinion  that  the  fire  cannot  be  called  his  fire,  for 
this  reason,  that  a  man  cannot  have  property  in  fire ;  and  that  opinion 
is  not  agreed  to. 

Mabkham  [J.].  A  man  is  held  to  answer  for  the  act  of  his  servant 
or  of  bis  hosteler  in  such  case,  for  if  my  servant  or  my  hosteler  puts  a 
candle  on  a  wall,  and  the  candle  falls  in  the  straw  and  bums  all  my 
house  and  the  house  of  my  neighbor  also,  in  this  case  I  shall  answer 
to  my  neighbor  for  the  damage  that  he  has. 

Which  was  conceded  by  the  court. 
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Hornby.  Then  he  ought  to  have  had  a  writ  Quare  domum  fuom 
ardebai  vei  exarsit. 

Hull.  That  will  be  ooDtrary  to  all  reason  to  put  blame  or  fault  on  a 
man  where  he  does  not  have  any  on  him,  for  negligence  of  his  servants 
cannot  be  called  his  feasance. 

Thirnino  [C.  J.].  If  a  man  kills  or  slays  a  man  through  misfortune, 
he  shall  forfeit  his  goods,  and  it  is  proper  that  he  should  have  his  char- 
ter of  pardon  of  grace. 

To  which  the  court  agrees. 

Markham  [J.].  I  shall  answer  to  my  neighbor  for  another  who 
enters  my  house,  with  my  leave  or  my  knowledge,  or  is  a  guest  through 
me  or  through  my  servant,  if  he  does,  or  any  one  of  them  does,  such 
a  thing,  as  with  a  candle  or  other  thing,  by  which  feasance  the  house 
of  my  neighbor  is  burned  ;  but  if  a  man  from  outside  my  house,  against 
my  will,  puts  the  fire  in  the  straw  of  my  house,  or  elsewhere,  by  which 
my  house  is  burned,  and  also  the  houses  of  my  neighbors  are  burned, 
for  this  I  shall  not  be  held  to  answer  to  them,  etc.,  for  this  cannot  be 
said  to  be  through  wrong  on  my  part,  but  against  my  will 

Hornby.  This  defendant  is  ruined  and  impoverished  forever  if  this 
action  be  maintained  against  him,  for  then  twenty  other  such  suits  will 
be  brought  against  him  of  like  matter. 

THiBNiNa  [C.  J.].  What  is  that  to  us?  It  is  better  that  he  should 
be  wboll}'  undone  than  that  the  law  should  be  changed  for  him. 

And  afterwards  they  were  at  issue  that  the  house  of  the  plaintitf 
was  not  burned  through  the  fire  of  the  defendant,  ready ;  and  the  other 
side  said  the  contrary. 


Doctor  and  Student,  Dialogue  I.,  Chapter  IX.  (1518) : » — 
The  law  of  England  is,  that  if  a  man  command  another  to  do  a  tres- 
pass, and  he  doth  it,  that  the  commander  is  a  trespasser.     And  I  am 
in  doubt,  whether  that  it  be  only  by  a  maxim  of  the  law,  or  that  it  be 
b}'  the  law  of  reason.  •  .  • 

Doctor  and  Student,  Dialogue  II.,  Chapter  XLII.  (1518):  •— 

•  .  .  And  now  I  intend  to  show  thee  some  particular  cases,  where 
the  master  after  the  laws  of  the  realm  shall  be  charged  by  the  act  of 
his  servant,  bailiff,  or  deput}^  and  where  not  .  .  . 

First,  for  trespass  of  battery,  or  wrongful  entry  into  lands  or  tene- 
ments, ne  yet  for  felony  or  murther,  the  master  shall  not  be  charged 
for  his  servant,  unless  he  did  it  by  his  commandment. 

Also,  if  a  servant  borrow  money  in  his  master's  name,  the  master 

1  From  the  eighteenth  edition,  p.  32.  — En. 

*  From  the  eighteenth  edition,  pp.  236-238.  The  preyions  parts  of  the  same  chap- 
ter treat  of  a  pnblic  officer's  responsibility  for  the  acts  and  defaults  of  his  depntj. 
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thall  not  be  chai^ged  with  it  unless  it  oome  to  his  use,  and  that  by  his 
assent.  And  the  same  law  is,  if  a  servant  make  a  contract  in  his 
master's  name,  the  contract  shall  not  bind  his  master,  unless  it  were  by 
his  master's  commandment,  or  that  it  came  to  the  master's  use  by  his 
assent  But  if  a  man  sends  his  servant  to  a  fair  or  market  to  buy  for 
him  certain  things,  though  he  command  him  not  to  buy  them  of  no 
man  in  certain,  and  the  servant  doth  according,  the  master  shall  be 
chaiged :  bat  if  the  servant  in  that  case  buy  them  in  his  own  name^ 
not  speaking  of  his  master,  the  master  shall  not  be  charged,  unless  the 
things  bought  come  to  his  use. 

Also,  if  a  man  send  his  servant  to  the  market  with  a  thing  which  he 
knoweth  to  be  defective,  to  be  sold  to  a  certain  man,  and  be  selleth  it 
to  him,  there  an  action  lieth  against  the  master :  but  if  the  master  bid- 
deth  him  not  to  sell  it  to  any  person  in  certain,  but  generally  to  whom 
he  can,  and  he  selleth  it  according,  there  lieth  no  action  of  disceit 
against  the  master. 

Also,  if  the  servant  keep  the  master's  fire  negligently,  whereby  his 
master's  house  is  burnt,  and  his  neighbor's  also,  there  an  action  lieth 
against  the  master.  -  But  if  the  servant  bear  fire  negligently  in  the 
street,  and  thereby  the  house  of  another  is  burned,  there  lieth  no  ac- 
tion against  the  master.  .  .  . 

Also,  if  a  man  make  another  his  general  receiver,  and  that  receiver 
receiveth  money  of  a  creditor  of  his  master,  and  maketh  him  acquit- 
tance, and  after  payeth  not  his  master ;  yet  that  payment  dischargeth 
the  creditor:  but  if  the  creditor  hath  taken  an  acquittance  of  him 
without  paying  him  his  money,  that  acquittance  onl}^  were  no  bar  to 
the  master,  unless  he  made  him  receiver  b}'  writing,  and  gave  him  au- 
thority to  make  acquittances,  and  then  the  authority  must  be  shewed. 
And  if  the  creditor  in  such  case,  by  agreement  between  the  receiver 
and  him,  delivered  to  the  receiver  an  horse,  or  another  thing  in  recom- 
pence  of  the  debt,  that  delivery  dischargeth  not  the  creditor,  unless  it 
be  delivered  over  unto  the  master,  and  he  agree  to  it.  For  the  receiver 
bath  no  such  power  to  make  no  such  commutation,  but  his  master  give 
him  special  commandment  thereto. 

Also,  if  a  servant  shew  a  creditor  of  his  master,  that  his  master  sent 
him  for  his  money,  and  he  payeth  it  unto  him ;  that  payment  disehai^- 
eth  him  not,  if  the  master  did  not  send  him  for  it  indeed,  except  that 
it  came  after  unto  the  use  of  the  master  by  bis  assent.^  •  •  • 

1  The  earlj  reports,  statates,  and  text-books  afford  ample  material  for  testing  the 
•cenracv  of  Doctor  and  Student's  presentation  of  the  early  law  as  to  a  principal's  re* 
ipoDsibilitT  for  his  agent's  acts.    Authorities  nsefol  for  this  purpose  are :  Mortimer's 
Case,  Bigelow's  Placita  Anglo-Normannica,  59  {temp.  W.  I.);  Abbot  of  Abingdon  v. 
Anskill,  id.    62  (1088-1089) ;  Jumet  v.  Church  of  St.  Edmund,  id.  223  (1176) ;  Boe- 
tard  «.  Duket^  Bracton's  Note  Book,  pi.  878  (1232);  Statute  of  Westminster  11.^  13 
£d.  I.,  Stat.  1,  c.  11,  §  10  (1285) ;  Anonymous,  Y.  B.  35  Ed.  I.  (Rolls  ed.)  567  (1307) 
Statute  of  the  Staple,  27  Ed.  III.,  Stat.  2,  c.  19,  §  I  (1353) ;  W.'s  Case,  T.  B.  27  Asa 
pi.  5,  fo.  133  (1354) ;  J.  H.'s  Case,  Fitiherbert's  Abridgment,  Dette,  pi.  3  (1378) ;  s.  o 
Bellewe's  Gas.  temp.  Rich.  II.  136;  Anonymous,  T.  B.  9  H  VL  53  b,  pi.  37  (1430); 
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MICHAEL  V.   ALESTREE. 
King's  Bench.     1676. 

[2  Levinz,  172.] 

Case,  for  that  the  defendants  in  Lincoln'a-Inn-Fields,  a  place  where 
people  are  always  going  to  and  fro  about  their  business,  brought  a 
coach  with  two  ungovernable  horses,  and  eux  improvide  incaute  ei 
absque  debita  conaideratione  ineptUudinia  loci  there  drove  them  to  make 
them  tractable  and  fit  them  for  a  coach ;  and  the  horses,  because  of 
their  ferocity  being  not  to  be  managed,  ran  upon  the  plaintiff,  and 
hurt  and  grievously  wounded  him.  The  master  was  absent,  yet  the 
action  was  brought  against  him  as  well  as  his  servant,  and  both  found 
guilty.  And  now  't  was  moved  in  arrest  of  judgment,  that  no  sciens  is 
here  laid  of  the  horses  being  unruly,  nor  any  negligence  alleged,  but 
e  contra^  that  the  horses  were  ungovernable :  yet  judgment  was  given 
for  the  plaintiff,  for  'tis  alleged  that  it  was  improvide  et  cJysque 
debita  consideraiione  inepHtudinis  loci ;  and  it  shall  be  intended  the 
master  sent  the  servant  to  train  the  horses  there. ^ 


BOSON  r.  SANDFORD  et  al. 
King's  Bench.     1690. 

[2  SaJik,  440.«] 

Case  against  A.  and  B.,  part-owners  of  a  ship,  for  that  he  put  goods 
on  board,  and  the  defendants  undertook  to  carry  them  safely  for  hire, 

Pigot's  argament  in  the  Dachess  of  Suffolk's  Case,  Y.  B.  8  Ed.  IV.  11-11  b  (1468) ; 
Anonymous,  Y.  B.  11  Ed.  IV.  6,  pi.  10  (1471) ;  Anonymous,  Y.  B.  13  H.  VII.  15  b,  pi. 
10  (1497-8);  Fitzherbert's  Natura  Brevium,  120  G  (1534) ;  Seaman  and  Browning*8 
Case,  4  Leon.  123  (1589) ;  Waltham  v.  Mulger,  Moore,  776  (1605) ;  Southern  o.  How, 
Fopham,  143  (1618) ;  s.  c.  Cro.  Jac.  468, 2  RoUe's  Reports,  5, 26 ;  Seignior  v.  Wolmer, 
Godbolt,  360  (1623);  Kingston  v.  Booth,  Skinner,  228  (1684-5).  — Ed. 

^  Per  curiam,  8.  c.  sub  nom.  Michell  t*.  Allestry,  3  Keble,  650 :  ''It's  at  peril  of  the 
owner  to  take  strength  enough  to  order  them,  and  the  master  is  as  liable  as  the 
servant  if  he  gave  order  for  it,  and  the  action  is  generally  for  bringing  them  thith«r, 
which  is  intended  personal." 

Per  curiam,  s.  c.  mb  nom.  Michil  v.  Alestree,  1  Ventris,  295 :  "  It  was  the  de- 
fendant's fault,  to  bring  a  wQd  horse  into  such  a  place  where  mischief  might  prolK 
ably  be  done,  by  reason  of  the  concourse  of  peop]e.  -  Lately,  in  this  court  an  action 
was  brought  against  a  butcher,  who  had  made  an  ox  run  from  his  stall  and  gored  the 
pliuntiff ;  and  this  was  alleged  in  the  declaration  to  be  in  default  of  penning  of  him." 
And  per  Wyldb,  J. :  "  If  a  man  hath  an  unruly  horse  in  his  stable,  and  leaves  open 
the  stable  door,  whereby  the  horqe  goes  forth  and  does  mischief,  an  action  lies  against 
the  master."  — Ed. 

*  8.  c.  Skinner,  278;  Comberbach,  116;  1  Shower,  29;  3  Mod.  821;  CaxCliew,68; 
t  Levinz,  258.  — Ed. 
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bat  yet  were  so  negligent*  that  the  goods  were  spoiled.  Upon  not 
guilty  pleaded,  in  evidence  it  appeared  that  C.  and  D.  were  also  part- 
ownera,  and  that  the  ship  was  under  the  care  of  a  master,  to  whom  the 
goods  were  delivered ;  and  this  being  found  speciall}',  it  was  argued 
pro  guer.y  that  the  action  is  grounded  on  che  wrong,  and  ma}^  be 
sgainst  all  or  any  of  the  proprietors.  There  was  also  another  doubt 
started,  and  that  was,  whether  the  owners  were  liable,  when  in  truth 
they  did  not  undertake,  but  in  fact  the  master  super  se  siucepit  f  Etre, 
Jastice,  held  there  was  no  difference  between  a  land-carrier  and  a 
water-carrier,  and  that  the  master  of  a  ship  was  no  more  than  a 
servant  to  the  owners  in  the  eye  of  the  law ;  and  that  the  power  he  has 
of  hypothecation,  etc,  is  by  the  civil  law.  Et  per  Holt,  C.  J.  The 
owners  are  liable  in  respect  of  the  freight,  and  as  employing  the 
master;  for  whoever  employs  another  is  answerable  for  him,,  and 
undertakes  for  his  care  to  all  that  make  use  of  him.  2dly,  the  court 
held  that  all  owners  were  liable,  for  they  are  charged,  in  point  of 
contract,  as  employers,  and  are  all  equally  entitled  to  the  freight. 
Either  master  or  owners  may  bring  an  action  for  the  freight ;  but  if  the 
owners  bring  the  action,  they  must  all  join  ;  er(/o  they  must  all  be  joined  ; 
as  the  freight  belongs  to  all,  so  all  are  equally  undertaking ;  and  a 
breach  of  trust  in  one  is  a  breach  of  trust  in  all ;  as  where  two  make 
one  officer,  the  act  of  one  is  the  act  of  the  other.  3dly,  the  couit  held 
this  was  not  an  action  ex  delicto,  but  ex  quasi  contractu,  and  it  was  not 
the  contract  of  one  but  of  all ;  that  there  was  no  other  tort  but  a  breach 
of  trust  Therefore  the  court  gave  judgment  for  the  defendant,  because 
all  the  owners  were  not  joined.^ 


SIR  ROBERT  WAYLAND'S  CASK 
Nisi  Pbius.     1690. 

[3  Salk.  234.^ 

Hb  used  to  give  his  servant  money  every  Saturday  to  defray  the 
charges  of  the  foregoing  week,  the  servant  kept  the  money,  yet  per 
Holt,  C.  J.,  the  master  is  chargeable,  for  the  master  at  his  peril 
ought  to  take  care  what  servants  he  employs ;  and  't  is  more  reasonable, 
that  he  should  suffer  for  the  cheats  of  his  servant  than  strangers  and 
tradesmen ;  so  if  a  smith's  man  pricks  my  horse,  the  master  is  liable. 

1  Compare  B<mcher  v.  LawBon,  Lee'a  Caa.  temp,  Hardwicke,  S5, 194  (1735-6).  —  En 
*  a.  a  1  Shower,  96.  — >Ed. 


84  TUBBERYILLS  V.  STAMPS.  [CHAP.  IL 


BOULTON  v.  ARLSDEN. 
Nisi  Prius,  Holt,  C.  J.     1697. 

[3  Saik.  234.] 

In  this  case  it  was  held,  that  where  a  servant  usaally  buys  for  his 
master  upon  tick,  and  takes  ap  things  in  his  master's  name,  but  for  his 
own  use,  that  the  master  is  liable^  but  't  is  not  so  where  the  blaster 
usually  gave  him  ready  money. 

That  where  the  master  gives  the  servant  mone}'  to  buy  goods  for 
him,  and  he  converts  the  money  to  his  own  use,  and  buys  the  goods 
upon  tick,  yet  the  master  is  liable,  so  as  the  goods  come  to  his  use, 
otherwise  not 

That  a  note  under  the  hand  of  an  apprentice  shall  bind  his  master, 
where  he  is  allowed  to  deliver  out  notes,  tho'  the  money  is  never 
applied  to  the  master's  use. 

But  where  he  is  not  allowed  or  accustomed  to  deliver  out  notes, 
there  his  note  shall  not  bind  the  master,  unless  the  money  is  applied  to 
the  master's  use. 


TURBERVILLE  v.   STAMPE. 
King's  Bench.    1697. 

'  [1  Ld.  Ratfm,  264.1] 

Case  grounded  upon  the  common  custom  of  the  realm  for  negligently 
keeping  his  fire.  The  plaintiff  declares  that  he  was  possessed  of  a 
close  of  heath,  and  that  the  defendant  had  another  close  of  heath 
adjoining ;  that  the  defendant  tarn  improvide  et  negligenter  custodivit 
ignem  suum  that  it  consumed  the  heath  of  the  plaintiff.  Not  guilty 
pleaded.  Verdict  for  the  plaintiff.  And  Gould,'king^8  Serjeant,  moved 
in  arrest  of  judgment  that  this  action  ought  not  to  be  grounded  upon 
the  common  custom  of  the  realm ;  for  this  fire  in  the  field  cannot  be 
called  ignis  suus^  for  a  man  has  no  power  over  a  fire  in  the  field,  as  he 
has  over  a  fire  in  his  house.  And  therefore  this  resembles  the  case  of 
an  innkeeper,  who  must  answer  for  any  ill  that  happens  to  the  goods 
of  his  guest,  so  long  as  they  are  in  his  house ;  but  he  is  not  answerable, 
if  a  horse  be  stolen  out  of  his  close.  And  in  fact  in  this  case  the 
defendant's  servant  kindled  this  fire  by  way  of  husbandry,  and  a  wind 
and  tempest  arose,  and  drove  it  into  his  neighbour's  field ;  so  that  it 
was  not  any  neglect  in  the  defendant,  but  the  act  of  Grod.     Sed  non 

1  8.  o.  Comberbach,  459 ;  Skinner,  681 ;  Carthew,  425 ;  ComynB,  32 ;  1  Salk.  13 ; 
12  Mod.  151 ;  Holt,  9.    The  pleadings  are  given  in  3  Ld.  Baym.  250.  —  Ea  , 
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allocatur.  For,  per  curiam^  as  to  the  matter  of  the  tempest,  that  ap- 
peared only  upon  the  evidence,  and  not  upon  the  record,  and  therefore 
the  King's  Bench  cannot  take  notice  of  it,  but  it  was  good  evidence  to 
excuse  the  defendant  at  the  trial.  Then  as  to  the  other  matter, />6r 
Holt,  Chief  Justice,  Rokebt  and  Eire,  Justices,  a  man  ought  to  keep 
the  fire  in  his  field  as  well  fi*om  the  doing  of  damage  to  his  neighbour, 
as  if  it  were  in  his  house,  and  it  ma}*  be  as  well  called  suus,  the  one  as 
the  other ;  for  the  property  of  the  materials  makes  the  property  of  the 
fire.  And  therefore  this  action  is  well  grounded  upon  the  common 
custom  of  the  realm.  But  Turton,  Justice,  said  that  these  actions 
grounded  upon  the  common  custom  had  been  extended  very  far.  And 
theiefore  (by  him)  the  plaintiff  might  have  case  for  the  special  damage, 
but  not  grounded  upon  the  general  custom  of  the  realm.  But  by  the 
other  justices  judgment  was  given  for  the  plaintiff.  Note  Mr.  NoHhey 
for  the  plaintiff  cited  40  Assis.  pi.  9 ;  Fitz.  issue  88,  double  plea,  81 ; 
28  Hen.  6,  37;  21  Hen.  6,  11,  b.  Rast  Entr.  8,  and  Old  Entr.  219, 
where  the  declaration  is  general  for  negligently  keeping  his  fire  in  such 
a  parish,  without  specifying  a  particular  house  or  ground.  But  Holt, 
Chief  Justice,  answered  that  that  was  an  antiquated  entr}*.  And  (by 
him)  if  a  stranger  set  fire  to  my  house,  and  it  burns  my  neighbour's 
house,  no  action  will  lie  against  me ;  which  all  the  other  justices 
agreed.  But  if  my  servant  throws  dirt  into  the  highway,  I  am  indict- 
able. So  in  this  case,  if  the  defendant's  servant  kindled  the  fire  in  the 
way  of  husbandry  and  proper  for  his  employment,  though  he  had  no 
express  command  of  his  master,  3*et  his  master  shall  be  liable  to  an 
action  for  damage  done  to  another  by  the  fire ;  for  it  shall  be  intended 
that  the  servant  had  authorit}^  from  his  master,  it  being  for  his  master's 
benefit.^ 

>  Skinner,  681, 8.  c. :  *'  It  waa  moved  in  arrest  of  judgment,  that  it  does  not  appear 
in  this  case  to  be  done  bj  the  command  of  the  master ;  and  then  it  being  out  of  his 
house,  he  is  not  responsible,  S  H.  4,  24,  for  if  the  servant  does  it  without  the  command 
of  the  master,  it  is  not  the  negligence  of  the  master ;  bat  it  was  answered,  that  it 
being  after  a  yerdict,  be  it  by  negliji^ence  or  by  misfortane,  it  is  all  one ;  for  now  they 
ire  upon  the  record,  and  it  may  be  his  fire  in  a  field,  as  well  as  in  a  house ;  and  it  waa 
matter  of  evidence  if  it  be  his  fire  or  not." 

Comberbach,  459,  s.  a :  "  Holt,  C.  J.  .  .  .  And  tho'  I  am  not  bound  by  the  act 
ef  a  stranger  in  any  case,  yet  if  my  servant  doth  any  thing  prejudicial  to  another,  it 
shall  bind  me,  where  it  may  be  presumed  that  he  acts  by  my  authority,  being  about 
ny  buainMs." — Ed. 
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MIDDLETON  v.  FOWLER. 
Nisi  Prius.     1698. 

[1  Scdk.  282.J 

An  action  upon  the  case  upon  the  custom  of  the  realm  was  brought 
against  the  defendants  being  masters  of  a  stage-coach ;  and  the  plain- 
tiff set  forth  that  he  took  a  place  in  the  coach  for  such  a  town,  and 
that  in  the  journey  the  defendants  b}*  their  negligence  lost  a  trunk  of 
the  plaintiffs.  Upon  not  guilty  pleaded,  upon  the  evidence  it  appeared 
that  this  trunk  was  delivered  to  the  person  that  drove  the  coach,  and 
he  promised  to  take  care  of  it,  aud  that  the  trunk  was  lost  out  of  the 
coachman's  possession ;  and  if  the  master  was  chargeable  with  this 
action,  was  the  question.  Holt,  C.  J.,  was  of  opinion  that  this  action 
did  not  lie  against  the  master,  and  that  a  stage-coachman  was  not 
within  the  custom  as  a  carrier  is,  unless  such  as  take  a  distinct  price 
for  carriage  of  goods  as  well  as  persons,  as  wagons  with  coaches  ;  and 
though  money  be  given  to  the  driver,  yet  that  is  a  gratuity,  and  cannot 
bring  the  master  within  the  custom ;  for  no  master  is  chargeable  with 
the  acts  of  his  servant  but  when  he  acts  in  execution  of  the  authority 
given  by  his  master,  and  then  the  act  of  the  servant  is  the  act  of  the 
master ;  and  the  plaintiff  was  nonsuited. 


JONES  V.  HART. 
Nisi  Prius.     1698. 

[2Salk,    441.] 

A  pawn-broker's  servant  took  a  pawn ;  the  pawner  came  and  ten- 
dered the  money  to  the  servant ;  he  said  he  had  lost  the  goods.  Upon 
this  the  pawner  brought  trover  against  the  master,  and  it  was  held 
well^  per  Holt,  C.  J. 

The  servants  of  A.  with  his  cart  run  against  another  cart,  wherein 
was  a  pipe  of  sack,  and  overturned  the  cart,  and  spoiled  the  sack ;  an 
action  lies  against  A.  So  where  a  carter's  servant  run  his  cart  over  a 
boy,  it  was  held  the  boy  should  have  his  action  against  the  master  for 
the  damage  he  sustained  by  this  negligence.  So  in  Lane  and  Cotton,^ 
a  letter  with  bills  in  it  was  delivered  at  the  post-office  to  a  servant ;  it 
was  held,  case  lay  against  the  post-master  and  not  against  the  servant, 
unless  he  stole  them,  for  then  he  was  a  wrong-doer,  as  where  a  gaoler 
suffers  an  escape  wilfully ;  otherwise,  if  negligently-    Per  Holt,  C.  J.* 

^  The  contrarj  was  ruled  to  what  is  here  stated.     Vide  the  case,  1  Salk.  17.  —  Rxp 
*  Holt,  646,  8.  c. :  '*  Holt.  C.  J.  .  .  .  And  so  it  is  if  a  smith's  man  pricks  a  bont 
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ANONYMOUS. 
Nisi  Pbius.     1701. 

[12  Mod.  514.] 

Per  H0LT9  C.  J.  Every  factor  of  oommon  right  is  to  sell  for  ready 
money.  But  if  he  be  a  factor  in  a  sort  of  dealing  or  trade  where  the 
Dsage  is  for  factors  to  sell  on  trust,  there,  if  he  sell  to  a  person  of  good 
credit  at  that  time,  and  he  afterwards  becomes  insolvent,  the  factor  is 
discharged  ;  but  otherwise  if  it  be  to  a  man  notoriousl}'  discredited  at 
the  time  of  the  sale.  But  if  there  be  no  such  usage,  and  he,  upon  the 
general  authority  to  sell,  sells  upon  trust,  let  the  vendee  be  ever  so 
able,  the  factor  is  only  chargeable ;  for  in  that  case,  the  factor  having 
gone  beyond  his  authority,  there  is  no  contract  created  between  the 
vendee  and  the  factor's  principal;  and  such  sale  is  a  conversion  in 
the  factor ;  and  if  it  be  not  in  market-overt,  no  property  is  thereby 
altered,  but  trover  will  also  lie  against  vendee :  so  likewise  if  it  be  in  a 
market-overt,  and  the  vendee  knows  the  factor  to  sell  as  factor. 


WARD  V.  EVANS. 
Queen's  Bench.    1702-8. 

[2  Sadk,  442.1] 

Ward  sent  bis  servant  to  receive  a  note  of  £50  of  B.,  who  went  with 
him  to  Sir  Stephen  Evans's  shop,  who  indorsed  off  £50  from  a  note  B. 
had  upon  him,  and  gave  Ward's  servant  a  note  of  £50  upon  one  Wallis, 
a  goldsmith,  to  whom  the  note  was  carried  the  next  day  by  Ward's 
servant ;  Wallis  refused  to  paj-,  and  that  day  broke ;  upon  this  the 
note  was  sent  back  to  Sir  Stephen  Evans,  who  refused  payment,  where- 
upon the  action  was  brought.  Etper  Cur,  it  was  held,  1st,  that  this 
was  money  received  by  Sir  Stephen  Evans ;  2dly,  that  the  act  of  a  ser- 
vant shall  not  bind  the  master  unless  he  acts  by  authority  of  his  master ; 
and  therefore  if  a  master  sends  his  servant  to  receive  money,  and  the 
servant,  instead  of  money,  takes  a  bill,  and  the  master,  as  soon  as 
told  thereof,  disagrees,  he  is  not  bound  by  this  payment;  but  acqui- 
escence, or  any  small  matter,  will  be  proof  of  the  master's  consent, 
%nd  that  will  make  the  act  of  the  servant  the  act  of  the  master. 

8dly,  They  held* this  was  no  payment;  for  a  goldsmith's  note  is 
finly  paper,  and  received  conditionally,  if  paid ;  and  not  otherwise, 
withoat  an  express  agreement  to  be  taken  as  cash. 

4b  shoeiDg,  the  master  is  liable.  For  whoever  employs  another  ib  answerable  for  him, 
4iid  nndertakee  for  his  cafe  to  all  that  make  use  of  him.  The  act  of  a  serrant  is  the 
act  of  his  master,  where  he  acts  by  authority  of  the  master." — Ed. 

1  B.  o.  a  Salk.  118;  6  Mod.  86;  12  id.  521 ; 2 Ld.  Raym.  928;  Comyns,  138.  — Eix 
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4thly,  they  held  that  the  party  receiving  such  note  should  ha^e  a 
reasonable  time  to  receive  the  money,  as  in  this  case  the  next  day, 
and  is  not  obliged,  as  soon  as  he  receives  it>  to  go  straight  for  his 
money. 


THOROLD  V,  SMITH. 
Quken's  Bench.     1706. 

[11  Mod.  71,  87.1 

The  defendant  being  indebted  to  Sir  Charles  Thorold  in  a  hundred 
pounds,  Sir  Charles  sent  his  servant  to  receive  the  money.  The  ser- 
vant took  the  goldsmith's  note  upon  one  Johnson,  and  thereupon  gave 
a  receipt  to  Smith.    Johnson  broke  within  a  week  after. 

The  question  was,  whether  this  was  a  good  payment  to  Sir  Charles ; 
or,  whether  the  servant  had  pursued  his  authority  in  taking  a  note  in 
lieu  of  money,  and  had  a  power  to  give  a  receipt  to  dischai^  the  debt 
without  receiving  the  money. 

Holt,  C.  J.  A  bill  is  no  payment ;  ^  but  if  a  man  will  give  a  re- 
ceipt, he  by  that  accepts  the  bill  as  money  and  payment ;  and  therefore 
upon  the  receipt  this  case  turns* 

The  principal  objection  ftx>m  the  Bar  was,  that  the  defendant  had 
not  authority  to  receive  anything  but  money,  and  consequently  could 
not  discharge  the  debt  upon  receiving  the  bill 

Powell,  J.,  said.  Sir  Charles  Thorold  should  have  sent  his  man 
back  again  the -same  day  to  have  dissented,  else  it  is  a  presumption 
that  his  master  was  acquainted  with,  and  acquiesced  in,  what  he  had 
done;  and  this  might  have  altered  the  case. 

To  which  the  court  agreed ;  and  said.  Sir  Stephen  Evans's  case  dif- 
fered (W>m  this  case,  for  Sir  Stephen  Evans  became  a  receiver  to  the  use 
of  Ward.  If  a  man  give  a  note  to  another  upon  a  banker,  and  no  re- 
ceipt, it  is  usual  to  have  three  days  as  a  convenient  time  to  receive 
it ;  and  if  the  banker  break  in  that  time,  it  will  be  no  payment. 

Acffaumcttur, 

Darnett^  Serjeant  A  receipt  shall  not  be  a  good  discharge,  where 
a  servant  had  not  a  special  authority  to  give  a  receipt'  Suppose  a 
servant  give  a  receipt,  and  do  not  receive  the  money,  shall  this  Imid 
the  master?    So  if  he  take  any  collateral  security,  as  a  hood. 

^  By  9  ft  4  Anne,  c  9,  §  7,  "  If  any  penoo  accept  a  biD  of  exchange  for  and  in 
aatislaction  of  any  former  debt  or  sum  of  money  formerly  due  to  liim,  it  aball  be  ao 
counted  and  esteemed  a  foil  and  complete  pajment  of  such  ddit,  if  snch  peraoii  accept- 
ing of  any  snch  bOl  for  hia  debt  do  not  take  hia  doe  oooiae  to  obtain  payment  of  it, 
by  endeavoring  to  get  the  none  accepted  and  paid,  and  make  his  protest,  according  to 
the  directions  of  the  act,  either  for  non-acceptance  or  non-paTmenL"  See  Mordiil  «k 
Ciaxke,!  Salk.  124;  Kydon  BiDsof  Ezchaai^  111.— Rbp. 

*  Tear-Book,  10  Hen.  VIT.  pL  9;  4  Hen.  VL  pL  1 ;  40  Amm,  38.— B». 
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Mr,  .Eyres.  The  questioD  is,  if  a  servant  is  sent  by  his  master  for 
money,  and  receive  anything  else  in  lien  of  monej',  whether  this  is 
a  pursaanoe  of  his  authority.  It  did  not  appear  in  this  case  that  Sir 
Charles  Thorold  had  any  notice  of  the  receipt  of  the  bills,  nor  of 
Johnson's  breaking ;  but  the  servant  sent  tlie  note  back  upon  hearing 
of  Johnson's  breaking.  A  servant  sent  by  his  master  to  receive  money 
cannot  release  or  discharge  his  master's  debt  without  receiving  the 
money ;  for  a  receiver  has  no  power  to  make  any  commutation  without 
a  special  authoritj*.^ 

Sir  James  Mountague^  contra.  The  authorities  cited  from  the  old 
books  will  not  weigh  much  in  this  case;  for  the  way  of  trade  and 
commerce  is  of  a  quite  different  nature  now. 

Holt,  C.  J.  A  bill  of  exchange  or  goldsmith's  note  is  not  payment, 
nnless  the  part}^  omits  receiving  of  it  in  a  reasonable  time,  as  three 
days,  when  he  might  have  received  it ;  but  if  he  give  a  receipt  and 
accept  the  note  as  pa3'ment,  this  shall  bind  him.  In  this  case  Sii 
Charles  himself  gave  no  receipt,  but  the  servant.  Where  a  man  has 
anthorit}'  to  receive  money,  he  cannot  receive  anything  else.  It  is 
common  practice,  if  a  man  receive  a  goldsmith's  note,  and  give  a  re- 
ceipt, it  is  purchasing  the  bill.  In  this  case  it  must  be  understood, 
according  to  the  course  of  the  world  and  trade,  that  this  sei-vant  had 
a  general  authority  to  do  what  his  master  would  have  done  ;  this  case 
differs  much  from  the  case  of  a  servant  or  attorney  to  one  particular 
purpose,  but  this  is  in  nature  of  a  factor,  etc. 

Powell,  J.  No  modern  practice  will  alter  the  old  law.  The  party 
himself  may  give  a  receipt,  but  a  general  receiver  cannot  receive  any- 
thing else.  His  own  acquittance  would  stop  him,  but  his  servant's 
receipt  will  not.  In  this  case  the  servant  was  sent  to  receive  money : 
this  servant,  he  supposed,  had  many  times  received  bills  for  his  mas- 
ter, and  this  is  an  authority  to  this  purpose ;  but  this  indeed  was  proper 
matter  of  evidence,  being  the  constant  practice  of  the  world  \  and  had 
this  not  been,  Sir  Charles  would  have  asked  his  servant  what  he  had 
done ;  and  when  he  had  told  him  he  had  received  such  a  note,  it  is  a 
strong  presumption  his  master  approved  of  it,  or  else,  it  is  to  be  pre- 
snmed,  he  would  have  sent  it  back  again. 

Holt,  C.  J.,  thought  this  was  more  matter  of  evidence  than  law ; 
and  any  jury  at  Guildhall  would  find  pajment  by  a  bill  to  be  a  good 
payment,  it  being  the  common  practice  of  the  city.  And  he  proposed 
a  new  trial,  whetiier  the  sen^ant  had  power  to  receive  a  bill,  and  give 
a  receipt ;  which  was  agreed  to. 

Holt,  C.  J.  In  this  case,  the  receipt  of  a  servant  that  has  powef 
is  the  receipt  of  the  master. 

^  I>octor  and  Stadent,  13S  b.  —  Bbp. 
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HERN  V.  NICHOLS. 
Nisi  Pejus.     1708. 

[1  5a/ik.  289.] 

In  an  action  on  the  case  for  a  deceit,  the  plaintiff  set  forth  that  hm 

bought  several  parcels  of  silk  for silk,  whereas  it  was  another 

kind  of  silk ;  and  that  the  defendant,  well  knowing  this  deceit,  sold  il 

him  for silk.    On  trial,  upon  not  guilty,  it  appeared  that  there 

was  no  actual  deceit  in  the  defendant  who  was  the  merchant,  but  that 
it  was  in  his  factor  bej^ond  sea ;  and  the  doubt  was,  if  this  deceit  could 
charge  the  merchant?  And  Holt,  C.  J.,  was  of  opinion,  that  the  mer- 
chant was  answerable  for  the  deceit  of  his  factor,  though  not  cnmt- 
ncUiter,  jet  dviliter;  for  seeing  somebody  must  be  a  loser  by  this 
deceit,  it  is  more  reason  that  he  that  employ's  and  puts  a  trust  and 
confidence  in  the  deceiver  should  be  a  loser,  than  a  stranger.  And 
upon  this  opinion  the  plaintiff  had  a  verdict. 


NICKSON  V.  BROHAN. 
Queen's  Bench.     1712. 

[10  Mod.  109.] 

A  MASTER  sent  his  servant,  who  was  used  to  transact  affairs  of  that 
nature  for  him,  on  Saturday  morning,  with  a  note  drawn  upon  Sir 
Stephen  Evans,  with  orders  to  get  fh)m  Sir  Stephen  either  bank  bills 
or  money,  and  turn  them  into  exchequer  notes ;  but  the  servant  having 
other  business  of  his  master's  upon  his  hands,  to  save  himself  the  time 
and  trouble  of  going  to  Sir  Stephen,  went  to  B.  and  prevailed  with  him 
to  give  him  a  bank  bill  for  the  note  upon  Sir  Stephen ;  and  then,  in 
pursuance  of  his  master's  orders,  invested  it  in  exchequer  notes,  which 
he  brought  to  his  master,  not  letting  him  know  but  that  he  had  gone 
to  Sir  Stephen.    Sir  Stephen  Evans  failed  upon  the  Monday  following. 

The  question  was,  upon  whom  this  loss  should  light,  B.  or  the 
master. 

Paskeb,  Chief  Justice,  who  tried  the  cause,  was  first  of  opinion  that 
it  should  fall  upon  B.,  because  the  servant  acted  directly  contrary  to 
his  master's  orders,  and  B.,  by  fhrnishing  the  servant  with  a  bank  biD^ 
did  the  master  no  senriee  at  all ;  ft>r  if  he  had  not  done  it,  the  servant 
must,  in  obedience  to  his  master's  orders,  have  gone  and  received  him* 
self  the  money  from  Sur  Stephen ;  and  cited  the  case  of  Ward  v,  Evans, 
where  it  was  resolved  that  if  a  servant,  sent  to  receive  money,  takes 
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a  bill  in  Ilea  of  it,  the  master  is  not  bound  by  the  act  of  the  servant, 
unless  the  bill  is  answered. 

But  one  of  the  jury  informing  him  that  he  took  the  practice  to  be 
otherwise  (for  that  whether^a  servant,  used  to  act  upon  the  credit  of  his 
master,  went  against  the  orders  of  the  master,  was  a  fact  that  could 
not  be  known  to  a  third  person),  he  quitted  his  opinion ;  but  directed 
the  counsel  to  move  the  Court  of  King's  Bench,  which  was  accordingly 
done. 

« 

The  substance  of  what  was  said  upon  the  motion  in  favor  of  tlie 
master  was,  that  the  sei-vant  going  contrary  to  his  orders,  and  there 
being  no  subsequent  consent  of  the  master,  who  knew  nothing  of  the 
matter,  the  act  of  the  servant  should  not  bind  the  master,  according 
to  the  cases  of  Ward  v.  Evans,  Hanky  v.  Watts,  and  Thorold  v.  Smith. 
A  master  commands  his  servant  to  sell  his  horse,  the  servant  sells  him 
as  a  good  one,  no  action  against  the  master. 

Bat  the  court  were  all  of  opinion  that  the  verdict  was  well  given, 
and  that  the  master  was  chai^eable,  and  he  only ;  for  a  servant,  by 
transacting  affairs  for  his  master,  does  thereby  deiive  a  general  au- 
thority and  credit  fi'om  him ;  and  if  this  general  authority  should  be 
liable  to  be  determined  for  a  time  by  any  particular  instructions  or 
orders,  to  which  none  but  the  master  and  servant  are  privy,  there 
would  be  an  end  of  all  dealing  but  with  the  master.  The  master  has 
put  himself  in  the  power  of  the  servant  bj*  trusting  him  with  the  -bill. 
The  ease  of  Monk  v.  Clayton^  was  where  the  act  of  a  servant,  though 
out  of  place,  bound  his  master,  by  reason  of  the  former  credit  given 
him  by  his  master's  service,  the  other  not  knowing  that  he  was  dis- 
charged. And  as  for  the  cases  put,  there  was  this  main  difference 
between  them,  that  nothing  came  to  the  master's  use ;  as  here  the  notes 
did.  In  some  of  those  cases  there  was  a  prior  debt,  but  none  here.  It 
was  agreed  by  the  court  that  the  property  of  the  note  was  not  trans- 
ferred and  vested  in  B.,  but  was  only  in  nature  of  a  depositum  or  secu- 
rity to  him,  for  there  is  no  indorsement ;  nor  could  he  have  sued  upon 
the  bill ;  and  though  practice  cannot  alter  the  law,  yet  it  may  explain 
an  agreement.  They  were  likewise  of  opinion  that  the  master  could 
not  reoover  it  of  the  servant,  the  loss  being  occasioned  by  a  mere  acci- 
dent^ and  not  either  folly  or  negligence.  If  a  master  frequently  send 
a  servant  to  market  witliout  ready  monej:,  so  that  the  servant  is 
Imsted  apon  the  master^s  account,  —  if,  in  such  a  case,  the  servant 
embezzles  the  money  when  he  is  sent  with  it,  and  buy  upon  trust,  the 
master  is  chargeable ;  but  not  if  he  always  is  sent  with  ready  money. 

>  MflOoj,  tU  Jwr9  Maridmo  (ed.  1676)  S70.  ^  Rep. 
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ARMORY  V.  DELAMIRIE. 
Nisi  Pbius,  Pratt,  C.  J.     1721-2. 

[I  Str,  505.] 

The  plaintiff,  being  a  chimne3'-sweeper'8  boy,  found  a  Jewel  and  car- 
ried it  to  the  defendant's  shop  (who  was  a  goldsmith)  to  know  what  it 
was,  and  delivered  it  into  the  hands  of  the  apprentice,  who  under  pre- 
tence of  weighing  it,  took  out  the  stones,  and  calling  to  the  master  to 
let  him  know,  it  came  to  three  halfpence ;  the  master  offered  the  boy 
the  money,  who  refused  to  take  it,  and  insisted  to  have  the  thing  again ; 
whereupon  the  apprentice  delivered  him  back  the  socket  without  the 
stones.  And  now  in  trover  against  the  master  these  points  were 
ruled :  — 

1.  That  the  finder  of  a  jewel,  though  he  does  not  by  such  finding 
acquire  an  absolute  property  or  ownerehip,  yet  he  has  such  a  property 
as  will  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and 
consequently  may  maintain  trover. 

2.  That  Uie  action  well  lay  against  the  master,  who  gives  a  credit  to 
his  apprentice,  and  is  answerable  for  his  neglect. 

3.  As  to  the  value  of  the  jewel,  several  of  the  trade  were  examined 
to  prove  what  a  jewel  of  the  finest  water  that  would  fit  the  socket  would 
be  worth;  and  the  Chief  Justice  directed  the  jury,  that  unless  the 
defendant  did  produce  the  jewel,  and  show  it  not  to  be  of  the  finest 
water,  they  should  presume  the  strongest  against  him,  and  make  the 
value  of  the  best  Jewels  the  measure  of  their  damages,  which  they 
accordingly  did.^ 


ANONYMOUS. 
Nisi  Prius,  Pratt,  C.  J.     1722. 

[1  Str.  527.] 

The  Chief  Justice  allowed  the  wife's  declaration,  that  she  agreed  to 
pay  4«.  per  week  for  nursing  a  child,  was  good  evidence  to  change  the 
husband ;  this  being  a  matter  usually  transacted  by  the  wogaen. 

1  Aee.s  Mead  v.  Hamond,  1  Str.  505  (1721-2).  And  see  Caiy  v.  Webster,  I  84b 
4SO(1721).— Sd. 
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GRAMMAR  v.   NIXON. 
Nisi  Prius,  Eyre,  C.  J.     1725. 

[1  Sir,  653.] 

A  goldsmith's  apprentice  sold  an  ingot  of  gold  and  silver  upon  a 
special  warranty  that  it  was  of  the  same  value  per  ounce  with  an  essay 
then  shown.  Upon  the  evidence  it  appeared  he  had  forged  the  essay, 
and  that  the  ingot  was  made  out  of  a  lodger's  plate,  which  he  had 
stolen.  And  the  Chief  Justice  held  the  master  was  answerable  in  this 
case. 

Strange^  pro  def*. 


Blackstonb's  Comuentabies,  I.,  425-427,  429-482  (1765) :  — 

1.  The  first  sort  of  servants,  therefore,  acknowledged  by  the  laws 
of  England,  are  menicU  servants  ;  so  called  from  being  intra  moenia,  or 
domestics.  The  contract  between  them  and  their  masters  arises  upon 
the  hiring.  .  •  • 

2.  Another  species  of  servants  are  called  apprentices  (from  qp- 
prendre^  to  learn),  and  are  usually  bound  for  a  term  of  years,  bj'  deed 
indented  or  indentures,  to  serve  their  masters,  and  be  maintained  and 
instructed  by  themi  .  .  . 

3.  A  third  species  of  servants  are  labourers^  who  are  only  hired  by 
the  day  or  the  week,  and  do  not  live  intra  moeniaj  as  part  of  the 
family.  .  .  • 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may  be  sa 
called,  being  rather  in  a  superior,  a  ministerial,  capacity;  such  as 
stewards, /actorSf  and  bailiffs:  whom,  however,  the  law  considers  as 
servants />ro  tempore,  with  regard  to  such  of  their  acts  as  affect  their 
master^s  or  employer's  property.  •  •  •    . 

As  for  those  things  which  a  servant  may  do  on  behalf  of  his  master, 
they  seem  all  to  proceed  upon  this  principle,  that  the  master  is  answer- 
able for  the  act  of  his  servant,  if  done  by  his  command,  either  expressly 
given  or  implied :  nam  quifacitper  oZttim,  facitper  se.  Therefore,  if 
the  servant  commit  a  trespass  by  the  command  or  encouragement  of 
his  master,  the  master  shall  be  guilty  of  it :  though  the  servant  is  not 
thereby  excused,  for  he  is  only  to  obey  his  master  in  matters  that  are 
honest  and  lawful  If  an  innkeeper^s  servants  rob  his  guests,  the 
master  is  bound  to  restitution :  for  as  there  is  a  confidence  reposed  in 
him,  that  he  will  take  care  to  provide  honest  servants,  his  negligence 
is  a  kind  of  implied  consent  to  the  robbery ;  nam  qui  non  prohibet,  cum 
prohiberepossit,  Jubet,  So  likewise  if  the  drawer  at  a  tavern  sells  a 
man  bad  wine,  whereby  his  health  is  injured,  he  may  bring  action 
against  the  master :  for  although  the  master  did  not  expressly  order  the 
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servant  to  sell  it  to  that  person  in  particular,  yet  his  permitting  him 
to  draw  and  sell  it  at  all  is  impliedly  a  general  command. 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the 
osual  courae  of  his  business,  is  equivalent  to  a  general  command.  If 
I  pay  money  to  a  banker's  servant^  the  banker  is  answerable  for  it: 
if  I  pay  it  to  a  clergyman's  or  a  physician's  servant,  whose  usual  busi- 
ness it  is  not  to  receive  money  for  his  master,  and  he  embezzles  it,  I 
must  pay  it  over  again.  If  a  steward  lets  a  lease  of  a  farm,  without 
l^e  owner's  knowledge,  the  owner  must  stand  to  the  bargain ;  for  this 
is  the  steward's  business.  A  wife,  a  friend,  a  relation,  that  use  to 
transact  business  for  a  man,  are  quoad  hoc  his  servants ;  and  the  princi- 
pal must  answer  for  their  conduct :  for  the  law  implies  that  they  act 
under  a  general  command ;  and  without  such  a  doctrine  as  this  no 
mutual  intercourse  between  man  and  man  could  subsist  with  any  toler- 
able convenience.  If  I  usual!}*  deal  with  a  tradesman  by  myself,  or 
constantly  pay  him  ready  money,  I  am  not  answerable  for  what  my 
servant  takes  up  upon  trust ;  for  here  is  no  implied  order  to  the  trades- 
man to  trust  my  servant;  but  if  I  usudiy  send  him  upon  trust,  or 
sometimes  on  trust  and  sometimes  with  ready  money,  I  am  answerable 
for  all  he  takes  up ;  for  the  tradesman  cannot  possibly  distinguish  wheft 
he  comes  by  mj*  order,  and  when  upon  his  own  authority. 

If  a  servant,  lastly,  by  his  negligence  does  any  damage  to  a  stranger, 
the  master  shall  answer  for  his  neglect :  if  a  smith's  servant  lames  a 
horse  while  he  is  shoeing  him,  an  action  lies  against  the  master,  and 
not  against  the  servant.^  But  in  these  cases  the  damage  must  be 
•done  while  be  is  actually  emploj'ed  in  the  master's  service ;  otherwise 
the  servant  shall  answer  for  his  own  misbehaviour.  Upon  this  principle, 
by  the  common  law,  if  a  servant  kept  his  master's  fire  negligently,  so 
that  his  neighbour's  house  was  burned  down  thereby,  an  action  lay 
against  the  master ;  because  this  negligence  happened  in  his  service ; 
otherwise,  if  the  servant,  going  along  the  street  with  a  torch,  by 
negligence  sets  fire  to  a  house;  for  there  he  is  not  in  his  master's 
immediate  service ;  and  must;  himself  answer  the  damage  personally. 
But  now  the  common  law  is,  in  the  former  case,  altered  b}*  statute  6 
Ann.  c.  3,  which  ordains  that  no  action  shall  be  maintained  against 
any,  in  whose  house  or  chamber  any  fire  shall  accidentally  begin ;  for 
their  own  loss  is  suflScient  punishment  for  their  own  or  their  servant's 
carelessness.  .  .  .^ 

1  "  This  is,  of  course,  not  law  to  day,  and  probably  was  not  law  when  written.  Black- 
stone  simply  repeated  tbe  doctrine  of  the  Year  Books.  The  servant  had  not  expressly 
assnmed  to  shoe  carefully.  .  .  .  This  primitive  notion  of  leg^l  liability  has,  of  course^ 
entirely  disappeared  from  the  law.  An  assumpsit  is  no  longer  an  essential  allegation 
in  these  actions  of  tort,  and  there  is,  therefore,  little  or  no  semblance  of  analogy 
between  these  actions  and  actions  of  contract."  Professor  J.  B.  Ames,  "  The  History 
of  Assumpsit,*'  2  Harv.  L.  Rev.  1,  4.  — Ed. 

^  *'  Bl&ckstone  .  .  .  misunderstood  '  accidentally '  to  include '  negligently '  in  these 
ctatutes.  This  was  corrected  by  PhiUiter  v.  Phippard,  11  Q  B.  347  (1843)."  Pro- 
lessor  J.  H.  Wigmore,  "  ResponslbUity  for  Tortious  Acts,**  7  Hanr.  L.  Rev.  441,  44% 
n.  (6).  —  Ed. 
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We  may  obfleire,  that  in  all  the  eases  here  pat,  the  master  may  be 
frequently  a  loser  by  the  trust  reposed  in  his  serrant,  but  never  can  be 
a  gainer;  he  may  frequently  be  answerable  for  his  serrant's  misbe- 
haviour, bat  never  can  shelter  himself  trom  pnnishment  by  laymg  the 
bhune  on  his  agent  The  reason  of  this  is  stiil  uniform  and  the  same ; 
that  the  wrong  done  by  the  servant  is  looked  upon  in  law  as  the  wrong 
of  the  master  himself;  and  it  is  a  standing  maxim,  that  no  man  shall  be 
siiowed  to  make  any  advantage  of  his  own  wrong.^ 


SECTION  IL 

BRUCKER  V.  FROMONT. 
King's  Bench.    1796. 

[6  T.  R,  659.] 

The  plaintiff  declared  against  the  defendant  for  that  he  on  such  a 
day  was  driving  a  cart  and  horse  along  the  king's  highway^  and  that 
he  so  carelessly,  negligently,  and  improvidently  guided,  drove,  and  di- 
rected the  same  that  the  cart  for  want  of  due  care  and  caution  of  the 
defendant  in  that  behalf  was  violently  forced  and  driven  aud  run  against 
the  plaintilTs  horse  then  passing  and  drawing  the  plaintiff's  chariot 
along  the  said  highway,  whereby  the  shaft  of  the  defendant's  cart  was 
forced  into  the  body  of  the  plaintiff's  horse  and  killed  it 

The  fact  was  that  the  defendant's  servant  was  driving  the  cart  at 
the  time  when  the  accident  happened,  and  the  defendant  himself  was 
not  present.  Whereupon  it  was  objected  by  the  defendant's  counsel  at 
the  trial  that  the  action  was  misconceived,  as  it  ought  to  have  stated,  not 
that  the  defendant  himself  had  done  the  act,  but  that  it  had  been  done 
by  the  act  of  his  servant ;  and  Mr.  Baron  Thomson  before  whom  it 
was  tried  at  the  last  assizes  for  Berkshire,  nonsuited  the  plaintiff.    A 

1  For  a  fnU  statement  and  dincnssion  of  the  authorities  that  show  the  history  of  the 
principal's  responsibility  for  his  agent's  torts,  see  Professor  J.  H.  Wigmore's  articles 
on  Responsibility  for  Tortious  Acts,  in  7  Harv.  L.  Kev.  315,  S8S,  441.  For  historical 
matter  as  to  both  contracts  and  torts,  see  2  Pollock  and  Maidand's  History  of  English 
Law,  235-227,  526-532,  and  Mr.  Justice  Holmes'  articles  on  Agency  in  4  Harr.  L. 
BeT.  345,  and  5  id.  1.  —  £d. 

'  In  addition  to  cases  on  the  torts  of  persons  who  are  confessedly  servants,  this 
section  presents  cases  on  the  distinction  between  servants  and  independent  contractoia 
Cases  on  fellow-aervants  are  found  in  Chapter  YI.  —  £d. 
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role  having  been  obtained  to  show  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  new  trial  granted, 

Plumer  and  JUtUea  showed  cause ;  contending  that  the  master  was 
not  liable  for  the  act  of  his  servant  under  this  general  form  of  declar- 
ing, which  was  not  conformable  to  the  generalit}*  of  precedents,  nor 
warranted  bj  any  express  decision*  Mr.  Justice  Blackstone,  1  Com. 
429,  &c.,  states  the  liability  of  masters  for  the  acts  of  their  servants  on 
three  distinct  grounds:  first,  where  the  servant  acts  by  the  master's 
express  command,  in  which  case  the  act  of  the  servant  is  considered 
as  the  act  of  the  master,  on  the  principle  of  quifacitper  alium  facit  per 
86  /  and  the  person  injured  may  declare  against  the  latter  as  for  his 
own  act.  Secondly,  where  the  servant  is  acting  in  the  usual  course  of 
his  master's  business  at  the  time  of  the  act  complained  of;  in  which 
case  the  law  implies  that*  it  was  done  by  the  master's  consent ;  and  he 
is  liable  in  the  same  manner  as  in  the  former  instance.  Thirdly,  where 
by  his  own  negligence  or  wilfulness  the  servant  does  an  injury  to  an- 
other while  in  his  master's  employment ;  here,  although  the  master  is 
still  liable,  yet  that  liability  arises,  not  from  any  implied  command  or 
consent  of  the  master  to  the  wrongful  act  of  his  servant,  but  from  the 
legal  relation  subsisting  between  them  by  virtue  of  which  the  former  is 
answerable  for  the  default  of  the  latter.  In  such  cases,  therefore,  the 
act  itself  not  being  imputable  to  the  master,  but  only  the  consequences 
arising  from  the  relation  in  which  he  stands,  the  party  injured  ought 
by  his  declaration  to  allege  the  fact  truly,  and  refer  the  act  to  the 
servant  who  did  it,  deducing  the  master's  liability  from  such  relation ; 
and  the  more  so  in  order  that  the  court  may  see  upon  the  face  of  the 
record  that  the  act  imputed  is  such  for  which  by  law  the  master  is 
answerable.  For  it  is  not  every  wrongful  act  of  a  servant  for  which  the 
master  is  compellable  to  make  satisfaction ;  but  it  must  appear  to  be 
such  as  happened  within  the  scope  of  his  employ.  But  if  this  general 
mode  of  declaring  be  deemed  sufficient,  the  master  will  be  precluded 
from  moving  in  arrest  of  judgment,  or  taking  the  opinion  of  a  court 
of  error.  The  only  cases  referred  to  in  support  of  the  action  were, 
first,  Michael  i;.  Alestree  and  another,  2  Lev.  172,  where  an  action 
was  brought  against  the  master  and  servant  for  an  injury  done  to  the 
plaintiff  by  the  servant  in  exercising  his  master's  horses,  which  were 
unruly,  in  Lincoln's-Inn-Fields.  The  act  there  is  indeed  laid  to  have 
been  done  by  both,  though  the  master  was  absent ;  yet  the  ground  of 
the  judgment  was,  that  it  should  be  intended  that  the  master  sent  the 
servant  there  to  train  the  horses.  The  injury  is  stated  to  have  arisen 
from  the  ferocity  and  ungovernable  nature  of  the  horses,  which  were 
driven  there  to  be  rendered  tractable.  And  if  the  master  directed 
the  servant  to  train  the  horses  in  an  improper  place,  and  in  so  doing  the 
injury  happened,  the  declaration  was  well  adapted  to  the  truth  of  the 
case  on  the  principles  before  laid  down.  The  other  case  is  that  of 
Turberville  i;.  Stampe,  1  Ld.  Raym.  264 ;  3  Ld.  Raym.  875 ;  Skin.  681 
Carth.  425 ;  Balk.  13  S.  C,  where  the  plaintiff  decdared  upon  the  cus- 
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torn  of  the  realm  against  the  defendant  for  so  negligently  keeping  his 
fire  that  it  consumed  the  plaintiff's  heath ;  it  only  appears  arguendo 
that  the  fire  was  made  by  the  defendant's  servant.  Bat  that  case  is 
distinguishable  from  the  present  in  many  respects.  The  question  arose 
upon  a  motion  in  arrest  of  judgment,  and  not  upon  a  new  trial ;  and 
therefore  it  was  not  in  dispute  how  far  the  evidence  tallied  with  the 
declaration ;  and  the  declaration  was  good  on  the  face  of  it.  Next,  it 
was  an  action  founded  on  the  custom  of  the  realm ;  and  therefore  by 
law  the  act  was  specially  imputable  to  the  defendant  Again,  it  is 
stated  to  have  been  a  fire  lighted  in  the  courise  of  husbandry,  which 
must  necessarily  have  been  either  by  the  express  or  implied  command 
of  the  owner ;  in  which  case  the  objection  could  not  have  arisen  even 
at  Nisi  Prius.  And  the  court  are  made  to  say  that  if  the  servant  kin- 
dled the  fire  by  way  of  husbandry,  and  proper  for  his  employment, 
though  he  had  no  express  command,  his  master  shall  be  liable ;  for  it 
shall  be  intended  that  the  servant  had  authority  from  his  master,  it  be- 
mg  for  his  master's  benefit  Both  these  cases  therefore  fall  within  the. 
former  rules,  and  do  not  apply  to  tlie  present,  where  the  liability  of  the 
master  arises  fh>m  the  culpable  conduct  of  the  servant  in  an  instance 
which  cannot  be  imputed  'Either  to  an  express  or  implied  command. 

WiUiams^  Serjt,  and  Huaselln  after  mentioning  the  case  of  Turber- 
ville  V.  Stampe  to  show  that  this  mode  of  declaring  was  considered  in 
Lord  Holt's  time  as  the  proper  form,  where  an  action  is  brought  against 
the  master  for  the  negligence  of  the  servant,  upon  the  principle  that 
it  is  sufficient  to  declare  upon  the  legal  effect  of  any  act,  were  stopped 
by  the  court 

Lord  Eemton,  C.  J.  On  reason  and  on  principle  I  should  have  been 
inclined  to  support  the  decision  at  Nisi  Prius,  because  it  is  most  con- 
venient  to  state  the  real  cause  of  action  on  the  record.  But  I  cannot 
distinguish  this  case  ft'om  that  cited  from  Lord  Raymond's  Report; 
Dor  am  I  equal  to  the  task  of  overturning  a  precedent  that  was  con- 
sidered by  Lord  Holt  and  the  court  as  a  good  one. 

AsBHUBST,  J.  I  think  it  ma}'  be  stated  in  the  declaration  either 
way,  though  it  is  certainly  most  convenient  to  state  the  fact  as  it  really 
happened. 

Grose,  J.  The  nse  of  a  declaration  is  to  inform  the  defendant  of 
everything  that  the  plaintiff  intends  to  prove,  and  that  the  defendant 
is  called  npon  to  answer ;  and  on  looking  at  this  declaration  the  de- 
fendant could  not  know  that  the  action  was  brought  against  him  for 
the  act  of  his  servant ;  but  I  cannot  get  rid  of  the  authority  of  the  case 
that  has  been  mentioned. 

Lawrkmcb,  J.,  of  the  same  opinion. 

On  the  next  day  Plumer  mentioned  this  case  again ;  observing  that 
the  case  of  Turberville  v.  Stampe,  on  the  authority  of  which  alone  he 
understood  the  court  had  granted  a  new  trial,  did  not  apply  to  this 
case,  because  there  the  question  was  not,  whether  the  facts  proved  sup- 
ported the  declaration,  but  whether  the  declaration  itself  was  good,  it 
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being  an  action  on  the  castom  of  the  realm  against  the  defendant  for 
negligently  keeping  his  fire,  and  it  was  stated  in  the  declaration  that 
the  fire  was  on  a  close  of  heath  and  not  in  the  defendant's  house.  But 
Lord  KEKT(»f,  C.  J.,  said,  the  ground  on  which  that  case  influenced 
my  opinion  was,  that  that  precedent  was  at  that  time  considered  as  a 
good  one.  Sule  abaobUe.^ 


BUSH  tf.   STEINMAN. 
IDEM  BT  T7X.  V.  BUN  DEM. 

CoMftoN  Pleas.    1799. 

[1  B.  i-  P.  404.] 

These  were  two  actions  on  the  case  against  the  defendant  for  cach- 
ing a  quantity  of  lime  to  be  placed  on  the  high-road,  by  means  of 
which  the  plaintiff  and  his  wife  were  overturned  and  much  hurt,  and 
the  chaise  in  which  they  then  were  was  considerably  damaged. 

The  two  actions  came  on  together  to  be  tried  before  Etre,  Ch.  J.,  at 
the  Guildhall  Sittings  after  last  Hilary  term,  when  the  following  circum- 
stances appeared  in  evidence.  The  defendant  having  purchased  a 
house  by  the  road-side  (but  which  he  had  never  occupied),  contracted 
with  a  surveyor  to  put  it  in  repair  for  a  stipulated  sum ;  a  carpenter 
having  a  contract  under  the  surveyor  to  do  the  whole  business  em- 
ployed a  bricklayer  under  him,  and  he  again  contracted  for  a  quantity 
of  lime  with  a  lime-burner,  by  whose  servant  the  lime  in  question  was 
laid  in  tlie  road.  The  Lord  Chief  Justice  was  of  opinion  that  the 
defendant  was  not  answerable  for  the  injury  sustained  by  the  plaintiff 
under  the  above  circumstances ;  but  in  order  to  save  expense,  a  verdict 
was  taken  for  the  plaintiff  for  £12  12^.,  with  liberty  to  the  defendant  to 
move  to  have  a  nonsuit  entered. 

Accordingly  a  rule  nisi  for  that  purpose  having  been  obtained  on  a 
former  day, 

CockeU  and  Shepherd^  Serjts.,  now  showed  cause. 

Le  Blanc  and  MarshdU,  Serjts. ,  contra. 

Etre,  C.  J.  At  the  trial  I  entertained  great  doubts  with  respect 
to  the  defendant's  liability  in  this  action.  He  appeared  to  be  so  far 
removed  from  the  immediate  author  of  the  nuisance,  and  so  far  re- 
moved even  from  the  person  connected  with  the  immediate  author  in 
the  relation  of  master,  that  to  allow  him  to  be  charged  for  the  injury 
sustained  by  the  plaintiff  seemed  to  render  a  circuity  of  action  neces- 
sary. Upon  the  plaintiff's  recovery,  the  defendant  would  be  entitled 
to  an  action  against  the  surveyor,  the  surveyor  and  each  of  the  sub- 
contracting parties  in  succession  to  actions  against  the  persons  with 
whom  they  immediately  contracted,  and  last  of  all  the  lime-burner 

^  Compare  Anonymous,  T.  B.  32  Ed.  I.  (Rolls  ed.)  331,  333  (1304).  —  Ed. 
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woold  be  entltted  to  the  oommon  actioo  against  his  own  servant  I 
hesitated  therefore  ia  carrying  the  responsibility  beyond  the  immediate 
master  of  the  person  who  oommitted  the  injury^  and  I  retained  my 
doubts  upon  the  subject,  till  I  had  heard  the  argument  on  the  part  of 
the  plaintiff,  and  had  an  opportunity  of  conferring  with  my  brothers. 
They,  indodiug  Mr.  Justice  Bulleb,  are  satisfied  that  the  action  will 
lie,  and  upon  reflection,  I  am  disposed  to  concur  with  them ;  though  I 
am  ready  to  confess  that  I  find  great  difilculty  in  stating  with  accuracy 
the  grounds  on  which  it  is  to  be  supported.  Tlie  relation  between 
master  and  servant  as  commonly  exemplified  in  actions  brought  against 
the  master  is  not  sufficient ;  and  the  general  proposition  that  a  person 
shall  be  answerable  for  any  injury  which  arises  in  carrying  into  execu- 
tion that  which  he  has  employed  another  to  do,  seems  to  be  too  large 
and  loose.  The  principle  of  Stone  v.  Gartwright,  6  T.  R.  411,  with  the 
dedsion  of  which  I  am  well  sdfeisfied,  is  certainly  applicable  to  this 
oise;  hot  that  of  Littledale  v.  Lord  Lonsdale,  2  H.  Bl.  267,  299, 
comes  much  nearer.  Lord  Lonsdale's  colliery  was  worked  in  such  a 
manner  by  his  agents  and  servants  (or  possibly  by  his  contractors,  for 
that  would  have  made  no  differenoe)  that  an  injury  was  done  to  the 
plaintifTs  house,  and  his  Lordship  was  held  responsible.  Why  ?  Be- 
cause the  injury  was  done  in  the  course  of  hit  working  the  colliery ; 
whether  he  worked  It  by  agents,  by  servants,  or  by  contractors,  still  it 
was  his  work ;  and  though  another  person  might  have  contracted  with 
him  for  the  management  of  the  whole  concern  without  his  interfer- 
ence, yet  the  work  being  carried  on  for  his  benefit,  and  on  his  pro- 
perty, all  the  persons  emplo3'ed  must  have  been  considered  as  his 
igents  and  servants  notwithstanding  any  such  arrangement;  and  he 
must  have  been  responsible  to  all  the  world,  on  the  principle  of  sic  utere 
tMO  vi  cUienum  non  Icedaa,  Lord  Lonsdale  having  empowered  the 
contractor  to  appoint  such  persons  under  him  as  he  should  think  fit, 
the  persons  appointed  would  in  contemplation  of  law  have  been  the 
agents  and  servants  of  Lord  Lonsdale.  Nor  can  I  think  that  it  would 
htve  made  any  difference,  if  the  injury  complained  of  had  arisen  from 
his  Lordship's  coals  having  been  placed  by  the  workmen,  on  the  prem- 
ises of  Mr.  Littledale,  since  it  would  have  been  impossible  to  distin- 
guish such  an  act  from  the  general  course  of  business  in  which  they 
were  engaged,  the  whole  of  which  business  was  carried  on  either  by 
the  express  direction  of  Lord  Lonsdale,  or  under  a  presumed  authority 
from  him.  The  principle  of  this  case  therefore  seems  to  afford  a  ground 
which  may  be  satisfactory  for  the  present  action,  though  I  do  not  say 
that  it  is  exactly  in  point  According  to  the  doctrine  cited  from 
Blackstone's  Commentaries  if  one  of  a  family  *«layeth  oi  *'casteth" 
anything  out  of  the  house  which  constitutes  a  nuisance  the  owner  is 
chai^eable.  Suppose  then  that  the  owner  of  a  house,  with  a  view  to 
lebnJld  or  repair,  employ  his  own  servants  to  erect  a  hoard  in  the  street 
(which  being  for  the  benefit  of  the  public  they  may  lawfully  do)  and 
they  cany  it  oat  so  far  as  to  encroach  unreasonably  on  the  highway^  it 
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is  clear  that  the  owner  would  be  guilty  of  a  nuisance ;  and  I  apprehend 
there  can  be  but  little  doubt  that  he  would  be  equally  guilty  if  he  had 
contracted  with  a  person  to  do  it  for  a  certain  sum  of  money,  instead 
of  employing  his  own  servants  for  the  purpose ;  for  in  contemplation  of 
law  the  erection  of  the  hord  would  equally  be  his  act  If  that  be  estab- 
lished we  come  one  step  nearer  to  this  case.  Here  the  defendant  by  a 
contractor,  and  by  agents  under  him,  was  repairing  his  house;  the 
repairs  were  done  at  his  expense,  and  the  repairing  was  his  act.  If 
then  the  injury  complained  of  by  the  plaintiff  was  committed  in  th« 
course  of  making  those  repairs,  I  am  unable  to  distinguish  the  case 
from  that  of  erecting  the  hord,  or  from  Littledale  v.  Lord  Lonsdale, 
unless  indeed  a  distinction  could  be  maintained  (which  however  I  do 
not  think  possible)  on  the  ground  of  the  lime  not  having  been  delivered 
on  the  defendant's  premises,  but  only  at  a  place  close  to  them,  with  a 
view  to  being  carried  on  to  the  preimses,  and  consumed  there.  My 
brother  BuUer  recollects  a  case  which  he  would  have  stated  more 
particularly,  had  he  been  able  to  attend.  It  was  this ;  a  master  having 
employed  his  servant  to  do  some  act<,  the  servant  out  of  idleness 
employed  another  to  do  it,  and  that  person  in  carrying  into  execution 
the  orders  which  had  been  given  to  the  servant  committed  an  injury  to 
the  plaintiff,  for  which  the  master  was  held  liable.  The  responsibility 
was  thrown  on  the  principal  from  whom  the  authority  originall}'  moved. 
This  determination  is  certainly  highly  convenient,  and  beneficial  to  the 
^  public.  Where  a  civil  injury  of  the  kind  now  complained  of  has  been 
sustained  the  remedy  ought  to  be  obvious,,  and  the  peraon  injured 
should  have  only  to  discover  the  owner  of  the  house  which  was  the 
occasion  of  the  mischief;  not  be  compelled  to  enter  into  the  concerns 
between  that  owner  and  other  persons,  the  inconvenience  of  which 
would  be  more  heavily  felt  than  any  which  can  arise  from  a  circuity  of 
action.  Upon  the  whole  case,  therefore,  though  I  still  feel  difficulty 
in  stating  the  precise  principle  on  which  the  action  is  founded,  I  am 
satisfied  with  the  opinion  of  my  brothers. 

Heath,  J.  I  found  my  opinion  on  this  single  point,  viz. :  that  all 
the  subcontracting  parties  were  in  the  employ  of  the  defendant.  It 
has  been  strongly  argued  that  the  defendant  is  not  liable,  because  his 
liability  can  be  founded  in  nothing  but  the  mere  relation  of  master  and 
servant ;  but  no  authority  has  been  cited  to  support  that  proposition. 
Whatever  may  be  the  doctrine  of  the  civil  law,  it  is  perfectly  clear 
that  our  law  carries  such  liability  much  fhrther.  Thus  a  factor  is  not  a 
servant ;  but  being  employed  and  trusted  by  the  merchant,  the  latter, 
according  to  the  case  in  Salkeld,  is  responsible  for  his  acts.  There  are 
besides  this  other  cases.  As  where  a  person  hires  a  coach  upon  a  Job, 
and  a  job-coachman  is  sent  with  it,  the  person  who  hires  the  ooach  is 
liable  for  any  mischief  done  by  the  coachman  while  in  his  employ, 
though  he  is  not  his  servant  We  all  remember  an  action  for  defamap 
tion  brought  against  Tattersall  who  was  the  proprietor  of  a  newspaper, 
with  sixteen  others ;  the  libel  was  inserted  by  the  persons  whom  ths 
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proprietors  had  employed  by  conti-act  to  collect  news,  and  compose  the 
paper,  yet  the  defendant  was  held  liiCble.  Now  this  is  a  strong  case  to 
show  that  it  makes  no  difference  whether  the  persons  employed  by  the 
defendant  were  employed  on  a  quantum  meruit^  or  were  to  be  paid  a 
stipulated  sum.  In  Rosewell  v.  Prior,  Salk.  460,  an  action  for  the  con- 
tinuance of  a  nuisance  was  held  to  lie  against  the  defendant  though  he 
had  underlet  the  building  which  was  the  subject  of  it,  and  though  the 
plaiutiff  had  recovered  against  him  in  a  former  action  for  the  erection 
of  the  nuisance ;  for  the  court  said  ^^  he  affirmed  the  continuance  by  his 
demise,  and  received  rent  as  a  consideration  for  it."  That  case  is 
analogous  to  the  present ;  the  ground  of  the  decision  having  been,  that 
the  defendant  was  benefited  b}'  the  nuisance  complained  of.  It  is  not 
possible  to  conceive  a  case  in  which  more  mischief  might  arise  than  in 
the  present,  if  the  various  subcontracts  should  be  held  sufficient  to 
defeat  the  plaintiff  of  his  action.  Probablj'  he  would  not  be  able  to 
trace  them  all,  since  none  of  the  parties  could  give  him  an^*  information, 
and  consequently  he  might  be  turned  round  every  time  he  came  to 
trial. 

RooKE,  J.  I  am  of  the  same  opinion.  He  who  has  work  going  on 
for  his  benefit,  and  on  his  own  premises,  must  be  civilly  answerable 
for  the  acts  of  those  whom  he  employs.  According  to  the  principle  of 
the  case  in  2  Lev.  it  shall  be  intended  by  the  courts  that  he  has  a  con- 
trol over  all  those  persons  who  work  on  his  premises,  and  he  shall 
not  be  allowed  to  discharge  himself  from  that  intendment  of  law  by 
any  act  or  contract  of  his  own.  He  ought  to  resei*ve  such  control,  and 
if  he  deprive  himself  of  it,  the  law  will  not  permit  him  to  take  ad- 
vantage of  that  circumstance  in  order  to  screen  himself  from  an  action. 
The  case  which  has  been  supposed  of  the  lime  having  been  deposited  at 
a  distance  from  the  defendant's  house,  and  the  accident  having  hap- 
pened there,  does  not  apply;  for  here  a  person  acting  under  the 
general  employment  of  the  defendant  brought  a  quantity  of  lime  to 
the  premises  and  deposited  it  without  any  objection  being  made  by 
any  person  there,  whereas  it  was  the  duty  of  the  defendant  to  have 
provided  a  person  to  superintend  those  employed  in  his  work.  The 
person  from  whom  the  whole  authority  is  originallj'  derived,  is  the 
person  who  ought  to  be  answerable,  and  great  inconvenience  would 
follow  if  it  were  otherwise.  There  is  such  a  variety  of  sub-contracts  in 
this  case  as  rarely  occurs,  but  this  serves  only  to  illustrate  more 
strongly  the  mischief  which  would  ensue  should  we  depart  from  the 
doctrine  in  Stone  o.  Cartwright.  In  that  case,  and  in  Littledale  v. 
Lord  Lonsdale,  the  safest  nile  was  adopted.  The  plaintiff  may  bring 
bis  action  either  against  the  person  from  whom  the  authority  flows,  and 
for  whose  benefit  the  work  is  carried  on,  or  against  the  person  by  whom 
tiie  injury  was  actually  committed.  If  the  employer  suffer  by  the  acts 
of  those  with  whom  he  has  contracted  he  must  seek  his  remedy  against 
them.  «  Hide  discharged. 
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McMANUS  V.  CRICKETT. 
King's  Bench.     1800. 

[1  East,  106.| 

This  case  was  very  much  discussed  at  the  bar,  upon  a  motion  to  set 
aside  a  veniict  for  the  plaintifT,  and  enter  a  nonsuit,  by  Gibbs  and 
Wood  against  the  rule,  and  Oarrow  and  Oiles  in  support  of  it.  The 
court  took  time  to  consider  of  their  judgment ;  and  afterwards  entered 
so  fully  into  the  cases  cited  and  the  ai'guments  urged  at  the  bar  that 
it  is  unnecessary  to  detail  them  in  the  usual  form. 

Lord  Kenton,  C.  J.,  now  delivered  the  unanimous  opinion  of  the 
court. 

This  is  an  action  of  trespass,  in  which  the  declaration  charges  that 
the  defendant  with  force  and  arms  drove  a  certain  chariot  against  a 
chaise  in  which  the  plaintiff  was  riding  in  the  king's  highway,  by  which 
the  plaintiff  was  thrown  from  his  chaise  and  greatly  hurt.  At  the  trial 
it  appeared  in  evidence  that  one  Brown,  a  servant  of  the  defendant^ 
wilfully  drove  the  chariot  against  the  plaintiff's  chaise,  but  that  the 
defendant  was  not  himself  present,^  nor  did  he  in  any  manner  direct  or 
assent  to  the  act  of  the  servant ;  and  the  question  is,  if  for  this  wilful 
and  designed  act  of  the  servant  an  action  of  trespass  lies  against  the 
defendant,  his  master.  As  this  is  a  question  of  very  general  extent, 
and  as  cases  were  cited  at  the  bar,  where  verdicts  had  been  obtained 
against  masters  for  the  misconduct  of  their  servants  under  similar  cir- 
cumstances, we  were  desirous  of  looking  into  the  authorities  on  the  sub- 
ject, before  we  gave  our  opinion ;  and  after  an  examination  of  all  that  we 
could  find  as  to  this  point,  we  think  that  this  action  cannot  be  maintained. 
It  is  a  question  of  very  general  concern,  and  has  been  often  canvassed ; 
but  I  hope  at  last  it  will  be  at  rest  It  is  said  in  Bix>.  Abr.  tit.  Trespass, 
pi.  435,  ^'  If  my  servant,  contrary  to  my  will,  chase  my  beasts  into  the 
soil  of  another,  I  shall  not  be  punished."  And  in  2  Roll.  Abr.  553, 
^^  If  my  servant,  without  my  notice,  put  m}'  beasts  into  another's  land, 
my  servant  is  the  trespasser,  and  not  I ;  because  by  the  voluntar}*  put- 
ting of  the  beasts  there  without  my  assent,  he  gains  a  special  property 
for  the  time,  and  so  to  this  purpose  they  are  his  beasts."  I  have 
looked  into  the  correspondent  part  in  Vin.  Abr.  and  as  he  has  not  pro* 
duced  any  case  contrary  to  this,  I  am  satisfied  with  the  authority  of  it* 
And  in  Noy's  Maxims,  ch.  44,  ^^  If  I  command  my  servant  to  distrain, 
and  he  ride  on  the  distress,  he  shall  be  punished,  not  I."  And  it  ia 
laid  down  by  Holt,  C.  J.,  in  Middleton  v.  Fowler,  Salk.  282,  as  a  gen- 
eral position,  ^'  that  no  master  is  chargeable  with  the  acts  of  bis  servant 
but  when  he  acts  in  the  execution  of  the  authority  given  him."    Now 

1  No  person  was  in  the  carriage :  the  ait  was  done  by  the  senrant  either  in  going 
for  or  after  he  had  set  down  his  master.  —  Rep. 
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when  a  senrant  quits  8igh$jif4be  object  for  which  he  is  emplo3'ed,  and 
without  haviti^  i&  n^whis  master's  orders  pursues  that  which  his  own 
malice  suggests,  he  no  longer  acts  in  pursuance  of  th§''aullRTritj''glTSir 
ISRiruuf  according  to  the  doctrine  of  Lord  Holt,  his  master  will  not 
be  anwerable  for  such  act.  Such  upon  the  evidence  was  the  present 
ease;  and  the  technical  reason  in  2  Roll.  Abr.  with  respect  to  the 
sheep  applies  here ;  and  it  may  be  said  that  the  servant,  by  wilfully 
driving  the  chariot  against  the  plaintiff's  chaise,  without  his  master's 
assent,  gained  a  special  property  for  the  time,  and  so  to  that  purpose 
the  diariot  was  the  servant's.  This  doctrine  does  not  at  all  militate 
with  the  cases  in  which  a  master  has  been  holden  liable  for  the  mis« 
chief  arising  from  the  negligence  or  unskilfnlness  of  his  servant,  who 
had  no  purpose  but  the  execution  of  his  master's  orders ;  but  the 
form  of  those  actions  proves  that  this  action  of  trespass  cannot  be 
maintained :  for  if  it  can  be  supported,  it  must  be  u^dou  the  ground 
that  in  trespass  all  are  principals ;  but  the  form  of  those  actions 
shows  that  where  the  servant  is  in  point  of  law  a  trespasser,  the 
master  is  not  chargeable  as  such;  though  liable  to  make  a  compen- 
sation for  the  damage  consequential  from  his  employing  of  an  unskilful 
or  n^ligent  servant  The  act  of  the  master  is  the  employment  of 
the  servant;  but  fh}m  that  no  immediate  prejudice  arises  to  those 
who  may  soffer  from  some  subsequent  act  of  the  servant  If  this 
were  otherwise,  the  plaintiffs  in  the  cases  mentioned  in  1  Lord  Raym. 
739  (one  where  the  servants  of  a  carman  through  negligence  ran  over 
a  boy  in  the  streets  and  maimed  him ;  and  the  other,  where  the  ser- 
vants of  A.  with  his  cart  ran  against  the  cart  of  B.  and  overturned  it, 
by  which  a  pipe  of  wine  was  spilt)  must  have  been  nonsuited  from 
their  mistaking  the  proper  form  of  action,  in  bringing  an  action  upon 
the  case,  instead  of  an  action  of  trespass ;  for  there  is  no  doubt  of  the 
servants,  in  those  cases,  being  liable  as  trespassers,  even  though  they 
intended  no  mischief ;  for  which,  if  it  were  necessarj',  Weaver  v.  Ward, 
in  Hobart  134,  and  Dickinson  v.  Watson,  in  Sir  Thomas  Jones,  205,  are 
authorities.  But  it  must  not  be  inferred  from  this  that  in  all  cases 
where  an  action  is  brought  against  the  servant  for  improperlj-  con- 
dncting  his  master's  carriage,  by  which  mischief  happens  to  another, 
the  action  must  be  trespass.  Michael  v.  AUestree,  in  2  Levinz,  172^ 
where  an  action  on  the  case  was  brought  against  a  man  and  his  servant 
for  breaking  a  pair  of  horses  in  Lincoln's  Inn  Fields,  where,  being 
unmanageable,  they  ran  away  with  the  carriage  and  hurt  the  plaintiff^s 
wife,  is  an  instance  to  show  that  trespass  on  the  case  may  be  the 
proper  form  of  action.  And  upon  a  distinction  between  those  cases 
where  the  mischief  immediately  proceeds  from  something  in  which  the 
defendant  is  himself  active,  and  where  it  may  arise  from  the  neglect 
or  other  miacondoot  of  the  party,  but  not  immediately,  and  which  per- 
haps may  amoont  only  to  a  nonfeasance,  we  held  in  Ogle  v.  Barnes,  8 
Term  Rep.  188,  that  the  plaintiff  was  entitled  to  recover.  The  case  of 
8avignac  and  Roome,  6  Term  Rep.  125,  which  was  much  pressed  as 
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supporting  thiA  action,  came  before  the  court  on  a  motion  in  arrest 
of  judgment ;  and  the  only  question  decided  by  the  court  was,  that  tbe 
plaintiff  could  not  have  judgment,  as  it  appeared  that  he  had  brought 
an  action  on  the  case  for  that  which  in  law  was  a  trespass ;  for  the 
declaration  there  stated  that  the  defendant  by  his  servant  wUfuUy  drove 
his  coach  against  the  plaintiff's  chaise.  Day  v.  Edwards,  d  Term  Bep. 
648,  was  also  mentioned ;  which  was  an  action  on  the  case,  in  which 
the  declaration  charged  the  defendant  personally  with  furiously  and 
negligently  driving  his  cart ;  that  by  and  through  the  furious,  negli* 
gent,  and  improper  conduct  of  the  defendant  the  said  cart  was  driven 
and  struck  against  the  plaintiff 's  carriage ;  and  on  demurrer,  the  court 
were  of  opinion  that  the  fact  complained  of  was  a  ti'espass.  And  in 
the  last  case  that  was  mentioned,  of  Brucker  v,  Fromont,  6  Term  Bep. 
659,  the  only  point  agitated  was,  whether  evidence  of  the  defendant's 
servant  having  negligently  managed  a  cart  supported  the  declaration, 
which  imputed  that  negligence  to  the  defendant ;  and  the  court  with 
reluctance  held  that  it  did,  on  the  authority  of  a  precedent  in  Lord 
Raymond's  Reports,  264,  of  Turberville  and  Stamp.  In  none  of 
these  cases  was  the  point  now  in  question  decided ;  and  those  determi- 
nations do  not  contradict  the  opinion  we  now  entertain,  which  is,  that 
the  plaintiff  cannot  recover,  and  that  a  nonsuit  must  be  entered. 
Per  Curiam,  Rule  abiolutefor  entering  a  nonguiL 
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Nisi  Prius.     1816. 
[  Holt  N.  P.  227.1] 

This  was  an  action  against  the  defendant,  the  proprietor  of  a 
wagon,  for  the  negligence  and  misconduct  of  his  servant,  the  driver ; 
who  had  driven  the  wagon  against  a  cart  which  stood  in  the  public 
street,  in  Kensington,  and  had  forced  the  cart  against  the  plaintiff's 
shop  window,  which  was  thereby  broken.  The  wagon  belonged  to  the 
defendant ;  but  the  horses  were  the  property  of  another  partner,  of  the 
name  of  Dyson.  The  business  of  a  public  carrier  was  divided  between 
them :  the  defendant  provided  the  wagon,  and  Dyson  found  the  horses 
and  drivers,  from  London  to  Farnham ;  but  from  Famham  to  Grosport^ 
which  was  the  conclusion  of  the  stage,  the  defendant  provided  horses 
and  drivers.  He  had,  however,  no  actual  control  over  the  wagoner  at 
the  time  of  the  accident ;  on  the  contrary,  Dyson  hired  him,  and  paid 
bim  his  wages. 

Beet^  Serjeant,  for  the  defendant.  Elkins  is  not  responsible :  it  ia 
his  wagon,  but  it  is  neither  drawn  by  his  horses  nor  driven  by  hia 

I  s.  c.  1  Starkie,  27S.  — Ed 
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servant  The  principle  of  the  law  is,  to  hold  the  master  responsible 
for  the  injury  done  by  his  servant  in  the  course  of  his  employ ;  the 
reUtion  of  master  and  servant  must  therefore  subsist,  or  the  law  can 
raise  no  responsibility.  It  would  be  unjust  to  make  one  man  liable  for 
the  act  of  another,  whom  he  has  not  placed  in  his  employment,  and 
over  whom  he  has  no  control.  If  I  lend  a  friend  my  carriage,  and  he 
hires  a  coachman  to  drive  it^  am  I  responsible,  as  the  owner  of  the 
carriage,  for  an  injury  done  by  the  driver?  The  action  is  a  hard  one 
at  best,  and  ought  not  to  be  extended.  He  cited  Barton  v.  Hanson, 
2  Taunt  49. 

GiBBS,  C.  J.  The  action  is  maintainable  on  this  principle:  the 
wagon  belongs  to  Elkins ;  he  has  the  profit  of  the  carriage.  On  what 
terms  he  engages  with  other  persons  to  horse  the  wagon,  we  cannot 
tell.  It  is  sufficient  that  he  is  found  to  be  a  partner  in  a  common  con- 
cern, and  jointly  interested  with  Dyson  in  the  profits.  It  is  of  no 
importance  how  Elkins  and  Dyson  apportion  the  carrying  business 
between  them.  The  servant  is  engaged  to  drive  the  wagon  for  Elkins, 
as  well  as  for  his  immediate  employer  Dyson.  Though,  by  the  subor- 
dinate contract  between  the  partners  he  is  the  servant  of  one,  yet  in 
the  contemplation  of  the  law,  and  for  all  purposes  of  legal  responsi- 
bility, he  is  in  the  employ  of  both.  The  case  cited  has  no  application. 
There  ma}*  be  an  inferior  contract,  regulating  the  rights  of  the  parties, 
and  binding  them  to  each  other,  which  will  not  extinguish  or  alter  the 
general  obligation  which  they  all  owe  to  the  public. 

Verdict  for  the  plaintiff. 

Pdtj  Seijeant,  and  Espinasie^  for  the  plaintiflL 

Bedi  Seijeant,  for  the  defendant 
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Kino's  Bench.  1826. 

Cask.  The  first  connt  of  the  declaration  alleged  that  the  plaintiff 
was  possessed  of  a  horse,  and  defendant  was  possessed  of  a  carriage 
and  two  horses  harnessed  to  and  drawing  the  same,  and  which  car- 
riage and  horses  were  under  the  care,  government,  and  direction  of  a 
person,  being  the  servant  of  the  defendant  in  that  behalf,  who  was 
driving  the  same,  yet  that  the  defendant,  by  his  said  servant,  so  negli- 
gently and  improperly  drove  and  directed  his  said  carriage  and  horses 
that  by  the  negligence  and  improper  conduct  of  the  defendant,  by  his 
laid  servant,  the  carriage  ran  and  struck  against  the  plaintiffs  horse, 
Ac.    The  second  count  differed  from  the  first,  only,  by  omitting  to 

1  8. 0. 8  D.  4  B.  556.— En 
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state  that  the  defendant  wi^  possessed  of  the  horses.  Ttie  third  and 
last  count  alleged  that  the  defendant  was  possessed  of  a  carriage  drawn 
by  two  horses  under  the  care,  government,  and  direction  of  the  defend- 
ant, 3*et  that  the  defendant  so  negligently  and  improperly  drove, 
governed,  and  directed  the  carriage  and  horses  that,  by  the  negligence 
and  improper  conduct  of  the  defendant,  the  carriage  ran  and  stnick 
against  the  plaintififs  horse,  &c.  At  the  trial  before  Abbott,  C.  J.,  at 
the  London  sittings  after  Michaelmas  term,  1823,  it  appeared  in  evi* 
dence  that  the  defendant,  a  gentleman  usually  residing  in  the  country, 
being  in  town  for  a  few  da3's  with  his  own  carriage,  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  hoi*ses  for  a  day.  The  stable- 
keeper  accordingly  sent  the  pair  of  horses  and  a  pei*son  to  drive  the 
same.  The  defendant  did  not  select  the  driver,  nor  had  any  previous 
knowledge  of  him.  The  stable-keeper  sent  such  person  as  he  chose 
for  this  purpose.  The  driver  had  no  wages  from  his  master,  but 
depended  upon  receiving  a  gratuity  from  the  persons  whose  carriages 
he  drove ;  the  defendant  gave  him  5^.  as  a  gratuity  for  his  day's  work, 
but  the  driver  had  no  power  to  demand  anything.  The  Lord  Chief 
Justice  thought  that  the  evidence  did  not  support  the  declaration,  and 
directed  a  nonsuit.  A  rule  tiisi  for  a  new  trial  was'  afterwards  granted, 
and  upon  the  argument^  there  being  a  difference  of  opinion  on  the 
bench,  the  case  was  directed  to  be  argued  before  the  twelve  judges,  all 
of  whom  (except  the  Lord  Chief  Baron)  met  for  that  purpose  In 
Serjeant's  Inn  Hall,  on  the  2d  of  February  1825,  when 

Tindal  showed  case  against  the  rule. 

Abraham^  cojitra, 

Tindal^  in  reply.  Cur.  adv.  vuU. 

And  now  the  Judges  not  being  agreed  in  opinion  proceeded  to  give 
judgment  seriatim. 

LiTTLEDALE,  J.  ^  In  the  course  of  driving  the  carriage,  the  coach- 
man by  his  negligent  conduct  occasioned  the  injury ;  and  the  question 
for  the  consideration  of  the  court  is,  whether  the  defendant  be  liable. 
According  to  the  rules  of  law,  every  man  is  answerable  for  injuries 
occasioned  by  his  own  personal  negligence ;  and  he  is  also  answerable 
for  acts  done  by  the  negligence  of  those  whom  the  law  denominates  his 
servants,  because  such  servants  represent  the  master  himself,  and  their 
acts  stand  upon  the  same  footing  as  his  own.  And  in  the  present  case 
the  question  is,  whether  the  coachman,  by  whose  negligence  the  injury 
was  occasioned,  is  to  be  considered  a  servant  of  the  defendant 

For  tlie  acts  of  a  man's  own  domestic  servants  there  is  no  doubt  bat 
the  law  makes  him  responsible,  and  if  this  accident  had  been  occa- 
sioned by  a  coachman  who  constituted  a  part  of  the  defendant's  own 
family,  there  would  be  no  doubt  of  the  defendant's  liability ;  and  the 
reason  is,  that  he  is  hired  by  the  master  either  personally  or  by  those 

1  AftervfeatiiigtheoMe.— SiK 
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who  are  entmsted  by  the  master  with  the  hiring  of  servants,  and  he  is 
therefore  selected  by  the  master  to  do  the  business  required  of  him. 

This  rule  applies  not  only  to  domestic  servants  who  may  have  the 
care  of  carriages,  horses,  and  other  things  in  the  emplo}*  of  the  family, 
hot  extends  to  other  servants  whom  the  master  or  owner  selects  and 
appointe  to  do  any  work  or  superintend  any  business,  although  such 
servants  be  not  in  the  immediate  employ  or  under  the  superintendence 
of  the  master.  As,  for  instance,  if  a  man  is  the  owner  of  a  ship,  he 
himself  appoints  the  master,  and  he  desires  the  master  to  appoint  and 
select  the  crew ;  the  crew  thus  become  appointed  bj'  the  owner,  and 
are  his  servants  for  the  management  and  government  of  the  ship,  and 
if  any  damage  happens  through  their  default,  it  is  the  same  as  if  it 
happened  through  the  immediate  default  of  the  owner  himself.  So  the 
same  principle  prevails  if  the  owner  of  a  farm  has  it  in  his  own  hands, 
and  he  does  not  personally  interfere  in  the  management,  but  appoints  a 
bailiff  or  hind  who  hires  other  persons  under  him,  all  of  them  being  paid 
out  of  the  funds  of  the  owner,  and  selected  by  himself  or  by  a  person 
specially  deputed  by  him,  if  smy  damage  happen  through  their  default 
the  owner  is  answerable,  because  their  neglect  or  default  is  his,  as 
they  are  appointed  by  and  through  him.  So  in  the  case  of  a  mine,  the 
owner  employs  a  steward  or  manager  to  superintend  the  working  of 
tiie  mine,  and  to  hire  under  workmen,  and  he  pays  them  on  behalf  of 
the  owner.  These  under  workmen  then  become  the  immediate  ser- 
vants of  the  owner,  and  the  owner  is  answerable  for  their  default  in 
doing  any  acts  on  account  of  their  employer.  This,  however,  is  not 
the  case  of  a  man  employing  his  own  immediate  servants,  either 
domestic  servants  or  others,  engaged  by  him  to  conduct  any  business, 
or  employment,  or  occupation  carried  on  by  him.  For  the  Jobman  was 
a  person  carrying  on  a  distinct  employment  of  his  own,  in  which  he 
famished  men  and  let  out  horses  to  hire  to  all  such  persons  as  chose 
to  emplo}'  him.  This  coachman  was  not  hired  to  the  defendant;  he 
had  no  power  to  dismiss  him.  He  paid  him  no  wages.  The  man  was 
only  to  drive  the  horses  of  the  Jobman.  It  is  true  the  master  paid  him 
DO  wages,  and  the  whole  which  he  got  was  from  the  person  who  hired 
the  horses,  but  that  was  only  a  gratuity.  It  is  the  case  with  servants 
at  inns  and  hotels.  Where  there  is  a  great  deal  of  business  they  fre- 
qaently  receive  no  wages  from  the  owner  of  the  inn  or  hotel,  and  trust 
entirely  to  what  they  receive  from  the  persons  who  resort  to  the  inn  or 
hotel,  and  yet  they  are  not  the  less  the  servants  of  the  innkeeper ; 
they  are  not  servants  upon  wages,  but  servants  upon  expectation  of 
gratuities.  And,  therefore,  if  the  defendant  is  in  this  case  to  be 
answerable  for  the  acts  of  the  driver  provided  by  the  jobman,  it  must 
be  upon  this  principle,  that  if  a  man  either  for  his  benefit  or  pleasure 
employ's  an  agent  to  ^^ondnct  any  business,  such  agent  is  to  be  looked 
upon  in  the  same  light  as  if  he  was  the  immediate  servant  of  the 
employer,  and  that  the  owner  of  the  property  by  employing  such  an 
agent  to  transact.his  business,  confides  to  him  the  choice  of  the  under 
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workmen,  and  then  the  principle  mast  go  on  to  this,  that  such  agent 
and  under  workmen  are  to  be  considered  in  the  same  light  as  the  fore- 
man or  manager  of  a  person  in  conducting  his  business,  and  as  the 
workmen  selected  by  such  foreman  or  manager;  and  that  it  makes  no 
difference  to  persons  who  receive  an  injury  in  what  light  the  offending 
party  stands  to  the  principal,  whether  as  an  under  workman  emplo3*ed 
by  an  agent,  or  an  under  workman  employed  by  the  foreman  of  the 
principal.  And  that  the  only  thing  to  be  looked  to  is,  whether  in  the 
end  the  principal  pays  for  the  employment  in  the  course  of  which  the 
injury  is  occasioned. 

But  I  think  that,  upon  principle,  this  rule  cannot  be  carried  so  far. 
In  Bush  V.  Steinman,  1  Bos.  &  Pul.  407,  indeed,  Mr.  Justice  Heath 
expresses  it  as  his  opinion  that  if  a  person  hires  a  coach  upon  a  job, 
and  a  job  coachnfan  is  sent  with  it  and  does  an}*  injur}*,  the  hirer  of  the 
carriage  is  answerable.  That  is  certainly  entitled  to  great  weight,  as 
being  the  opinion  of  a  very  able  judge.  It  was,  however,  only  an  obiter 
dictum,  and  in  a  case  where,  like  the  present,  there  is  a  difference  of 
opinion  amongst  the  judges,  the  question  must,  if  possible,  be  deter- 
mined upon  principle  and  decided  cases.  If  a  man  charters  a  ship  for 
a  vo3*age  or  for  time,  and  the  master  and  mariners  are  appointed  by 
the  owner,  this  ship  is  employed  for  the  benefit  and  for  transacting  the 
business  of  the  charterer,  just  the  same  as  if  he  had  a  ship  of  his  own 
employed  in  the  same  service,  and  it  might  be  said  that  he  deputes  to 
the  owner  the  selection  of  the  master  and  mariners ;  but  in  such  a  case 
the  law  has  never  considered  the  charterer  liable  to  third  persons  for 
the  negligence  of  the  master  and  mariners.  In  Fletcher  v,  Braddick, 
2  N.  R.  182,  the  owners  had  chartered  the  vessel  to  the  commissioners 
of  the  navy,  who  were  to  put  an  officer  on  board,  under  whose  direction 
the  master  was  to  act,  and  though  there  was  a  king's  pilot  on  board, 
yet  the  owners  were  nevertheless  held  liable  for  running  down  the 
plaintiff's  ship.  In  Nicholson  v,  Mounsey,  15  East,  384,  a  captain 
of  a  man  of  war  was  held  not  liable  for  the  default  of  the  lieutenant 
whose  watch  it  was  when  an  injury  was  committed.  Suppose  a  roan 
has  a  ship  or  a  carriage  or  other  thing  to  repair,  and  he,  instead  of 
having  the  repairs  done  on  his  own  premises  and  by  his  own  servants, 
sends  it  out  to  be  repaired  by  a  person  who  exercises  the  public 
employment  under  which  it  would  be  repiiired,  and  any  damage  hap- 
pens in  the  course  of  the  repair  by  the  negligence  of  the  persons 
employed  ;  these  are  employed  by  a  person  who  may  be  considered  the 
agent  of  the  principal,  and  j-et  the  law  would  not  hold  the  principal 
liable.  If  a  man  hires  a  carriage  and  horses  to  travel  from  stage  to 
stage,  the  carriage  and  horses  are  employed  for  the  benefit  or  pleasure 
of  the  traveller,  instead  of  using  his  own,  which  he  may  not  do  either 
lh>m  inability  to  keep  horses  or  a  desire  of  expedition,  and  yet  the  law 
has  never  considered  the  traveller  liable*-  There  is  no  difference  in 
principle  between  a  man's  travelling  by  the  stage  or  travelling  by  the 
day.     In  one  case  and  the  other  the  traveller  is  using  the  carriage  and 
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hones  for  his  benefit ;  he  paj's  so  mach  by  the  day  instead  of  so  much 
by  the  mile ;  he  pays  the  coachman  a  gratuity  in  one  case,  and  the 
postilion  in  the  other  case,  and  yet  the  traveller  has  never  been  held 
liable.  As  to  this  latter  point,  there  are  some  decisions  in  point :  Sam- 
mell  V.  Wright,  5  Esp.  263,  where  the  horses  were  hired  to  go  to 
Windsor,  and  the  owner  of  the  horses  was  held  liable,  because  they 
were  under  the  care  and  direction  of  his  servants.  The  carriage 
belonged  to  the  traveller,  who  was  the  marchioness  of  Bath.  The  case 
of  Dean  v.  Branthwaite,  5  Esp.  35,  arose  on  a  dispute  between  the 
owner  of  the  carriage  and  the  owner  of  the  horses,  which  were  hired 
to  go  to  Epsom;  Lord  Elienborough  says,  a  person  who  hires  horses 
under  such  circumstances  has  not  the  entire  management  and  power 
over  them,  but  that  they  continue  under  the  control  and  power  of  the 
stable-keeper's  servants  who  were  entrusted  with  the  driving;  and 
that  he  would  be  answerable  for  any  accident  occasioned  by  the  post- 
boy's misconduct  on  the  road,  and  then  he  mentioned  a  case  which  had 
occurred  of  that  kind.  In  this  case,  also,  the  party  travelling  had  his 
own  carriage.  The  same  rule  would  apply  to  a  hackney-coach ;  a  man 
instead  of  hiring  his  own  carriage  and  servants,  employs  a  hackney- 
man  to  drive  him ;  there  it  is  for  the  profit  or  convenience  of  the  person 
riding  in  the  coach,  and  yet  the  person  so  riding  is  not  liable. 

The  cases  referred  to  before  Lord  Elienborough  only  show,  indeed, 
the  owner  of  the  horses  to  be  liable,  but  it  may  be  said  the  traveller  is 
liable  also.  I  think  not.  The  coachman  or  postilion  cannot  be  the 
servant  of  both.  He  is  the  servant  of  one  or  the  other,  but  not  the 
servant  of  one  <ind  the  other;  the  law  does  not  recognize  a  several 
liabilitj'  in  two  principals  who  are  unconnected.  If  they  are  jointly 
liable  you  maj*  sue  either,  but  you  cannot  have  two  separately  liable ; 
you  must  bring  your  action  either  against  the  principal,  or  the  person 
who  commits  the  injury,  Stone  v.  Cartwright,  6  T.  R  411.  There  it 
was  held  that  an  action  for  an  injury  sustained  through  the  improper 
working  of  a  mine,  must  be  brought  against  the  owner  of  the  mine,  or 
against  the  workmen  who  did  the  injury,  but  that  it  could  not  be 
brought  against  an  agent  who  hired  the  workmen.  The  allowing  tWo 
principals  to  be  severally  liable  would  tend  to  a  multiplicity  of  actions, 
because  if  the  traveller  was  liable,  he  might  have  an  action  against  the 
stable-keeper  for  supplying  improper  drivers  and  horses,  and  then  the 
stable-keeper  might  have  an  action  against  his  own  drivers.  If,  indeed, 
several  persons  are  concerned  in  a  trespass,  or  other  tortious  act,  they 
are  liable  jointly  or  severally,  at  the  election  of  the  party  injured,  but 
the  several  liability  arises  fix>m  the  joint  liabilitj',  and  from  the  rule  of 
law  that  a  party  injuFed  need  not  sue  all  who  are  guilty  of  the  wrongful 
act ;  but  what  I  say  is,  that  two  persons  cannot  be  made  separately 
liable  at  the  election  of  the  party  suing,  unless  in  cases  where  they 
would  be  Jointly  liable ;  and  there  cannot  be  any  ground  for  saying 
that  the  hirer  of  the  horses  and  the  jobman  would  be  Jointly  liable. 
There  are,  however,  cases  which  have  been  determined  upon  princi' 
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pies  not  Altogether  consonant  to  what  I  have  before  considered  are 
those  npon  which  the  liabilities  of  parties  should  be  determined,  where 
persons  have  been  held  liable  for  the  negligence  of  individuals  who 
were  not  their  own  immediate  servants,  but  the  servants  of  agenta 
whom  they  had  employed  to  do  their  work.^  .  .  . 

But  supposing  these  cases  to  be  rightly  decided,  there  is  this  mate- 
rial distinction,  that  there  the  injury  was  done  upon  or  near  and  in- 
respect  of  the  property  of  the  defendants,  of  which  they  were  in  poa* 
session  at  the  time.  And  the  rule  of  law  may  be  that  in  all  cases 
where  a  man  is  in  possession  of  fixed  property  he  must  take  care  that 
his  property  is  so  used  and  managed  that  other  persons  are  not  injured, 
and  that,  whether  his  property  be  managed  by  his  own  immediate  ser- 
vants or  by  contractors  or  their  servants.  The  injuries  done  upon 
land  or  buildings  are  in  the  nature  of  nuisances,  for  which  the  occupier 
ought  to  be  chargeable  when  occasioned  by  any  acts  of  persons  whom 
he  brings  upon  the  premises.  The  use  of  the  premises  is  confined  by 
the  law  to  himself,  and  he  should  take  care  not  to  bring  persons  there 
who  do  any  mischief  to  others.^  ....  It  may  be  said  that  the  defend- 
ant in  the  present  case  was  owner  of  the  carriage,  and  that  therefore 
the  principles  of  these  latter  cases  apply ;  but,  admitting  these  cases,  the 
same  principle  does  not  apply  to  personal  movable  chattels  as  to 
the  permanent  use  and  enjoyment  of  land  or  houses.  Houses  and  land 
come  under  the  fixed  use  and  enjoyment  of  a  man  for  his  regular  occu- 
pation and  enjoyment  in  life ;  the  law  compels  him  to  take  care  that 
no  persons  come  about  his  premises  who  occasion  injury  to  others. 
The  use  of  a  personal  chattel  is  merely  a  temporary  thing,  the  enjoy- 
ment of  which  is,  in  many  cases,  trusted  to  the  care  and  direction  of 
persons  exercising  public  employments,  and  the  mere  possession  of 
that,  where  the  care  and  direction  of  it  is  entrusted  to  such  persons, 
who  exercise  public  employments,  and  in  virtue  of  that  furnish  and 
provide  the  means  of  using  it,  is  not  sufiScient  to  render  the  owner 
liable.  Movable  property  is  sent  out  into  the  world  by  the  owner  to 
be  conducted  by  other  persons :  the  common  intercourse  of  mankind 
does  not  make  a  man  or  his  own  servants  always  accompany  his  own 
property ;  he  must  in  many  cases  confide  the  care  of  it  to  others  who 
are  not  his  own  servants,  but  whose  employment  it  is  to  attend  to  it. 
And  in  the  instances  of  various  kinds  of  carriages,  they  are  frequently, 
in  the  common  intercourse  of  the  world,  confided  to  the  care  of  persons 
who  provide  the  drivers  and  horses,  and  it  is  not  considered  that  the 
drivers  necessarily  belong  to  the  owner  of  the  carriage.  And  I  think 
that  there  cannot  be  any  difference,  in  point  of  law,  as  to  the  liabilities 
of  these  persons  arising  from  the  mere  ownership  of  the  carriage,  and 
that  the  ownership  of  the  carriage  makes  him  no  more  responsible 
than  it  would  do  if  it  had  been  sent  to  be  repaired  by  a  ooachraaker 

^  Here  Bosh  v.  Steinman*  ante^  p.  98,  and  SI7  v.  Edgley,  6  Esp.  6,  were  stated.  —  Eix 
<  Here  Littledale  v.  Lord  Lonsdale,  2  H.  BL  299,  and  Ledie  v.  Poonds,  4  Taant 
649^  were  stated.  —  Kd. 
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who,  in  the  coarse  of  repair,  had  occasioned  any  damage  to  other  per* 
sons ;  bat  if  the  injar}'  arises  from  the  driver,  it  is  he,  or  the  person 
who  appoints  him,  that  is  to  be  responsible.  It  may  be  said  that, 
according  to  this  doctrine,  a  peraon  who  hired  job-horses  and  a  coach- 
man for  a  year  would  not  be  answerable  for  the  negligence  of  the 
coachman ;  if  the  coachman  remain  the  mere  servant  of  the  Jobman, 
not  otherwise  emplo3*ed  in  the  service  of  the  hirer,  I  think  the  hirer 
would  not  be  liable  for  whatever  time  he  hired  the  coachman  and 
horses ;  bat  where  the  coachman  is  hired  for  a  year,  it  will  very  often 
happen  that  he  is  employed  in  other  services  besides  the  mere  atten- 
tion to  the  coach  and  horses ;  and  if,  by  snch  drcamstanoes,  he  be- 
comes the  servant  of  the  hirer,  besides  being  the  servant  of  the  jobmani 
the  case  might  then  admit  of  a  different  consideration.  In  Chilcot  v, 
Bromley,  12  Ves.  114,  testator  bequeathed  to  all  his  servants  £500 
each;  and  it  was  held,  that  a  coachman  supplied  by  a  jobmaster, 
U^ether  with  a  carriage  and  horses  which  were  hired  by  the  year,  was 
not  entitled  to  be  considered  a  servant 

This,  however,  is  not  the  case  of  a  servant  employed  for  a  year  or  a 
month,  and  upon  the  whole  of  the  circumstances  of  this  case,  I  am  of 
opinion  that  this  defendant  is  not  liable  for  the  damage  that  has 
occurred,  and  that  the  rule  for  setting  aside  the  nonsuit  should  be 
dischai^ed. 

There  are  many  cases  where  questions  have  arisen  upon  the  liabilities 
of  postmasters,  of  captains  of  ships  of  war,  and  of  owners  of  ships  who 
have  talcen  pilots,  and  of  factors  who  have  acted  for  their  principals, 
and  others,  as  to  what  degree  of  possession  is  kept  bj'  the  owner. 
These  I  have  not  thought  it  necessary  to  notice,  because  I  think  the 
sole  question  here  is,  whether  if  a  man  employs  another  to  do  work 
respecting  personal  movable  pro[)erty,  and  that  other  furnishes  a  ser- 
vant, that  servant  is  to  be  considered  in  the  same  light  as  a  servant 
appointed  by  the  person  himself. 

HoLROTD,  J.^  It  was  contended  in  the  argument,  not  only  that  the 
defendant  was  not  responsible  for  the  driver,  but  that  the  plaintiff 
could  not  recover  on  this  declaration,  each  count  of  which  contained  as 
a  material  allegation  that  the  act  was  done  by  the  defendant's  servant, 
whereas  the  driver  could  not  be  considered  as  his  servant.  But  my 
mind  has  come  to  the  conclusion,  that  the  defendant  is  responsible  foF 
the  driver's  n^ligence,  and  responsible  too  upon  this  declaration,  the 
driver  being  to  be  considered,  in  my  opinion,  for  this  purpose,  as,  in 
hw,  his  servant.  It  appears  to  me  that  the  defendant  stands  in  the 
same  sitaation  of  responsibility  as  if  the  horses  had  been  driven  by 
Bijant  himself,  or  as  if  they  had  been  driven  by  a  person  chosen  by 
the  defendant  himself,  for  the  driving  is  equally  under  the  authority 
and  orders  of  the  defendant,  and  equally  for  his  profit,  benefit,  or 
pteasore,  and  the  driver  is,  I  think,  equally  the  defendant's  servant  for 

^  After  statm/c  the  case. — Bd. 
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that  purpoae,  whether  the  driver  be  Bryant  himself,  the  penon  directly 
hired  and  employed  by  the  defendant,  or  be  another  person  selected 
and  appointed  by  the  defendant  himself,  or  a  person  selected  and 
appointed  by  Bryant  under  the  authority  or  permission  of  the  defend- 
ant. The  question  is  not  whether  Bryant,  as  the  owner  of  the  horses 
and  the  immediate  master  of  the  driver,  might  or  might  not  have  been 
made  responsible  for  the  driver's  negligence,  nor  is  this  the  case  of  a 
letting  for  a  particular  purpose  only,  such  as  going  to  a  particular 
place,  as  in  Dean  v.  Branthwaite,  5  £sp.  35,  and  Sammell  v.  Wright, 
5  £sp.  263,  where  the  hirer  was  considered  not  to  have  the  entire 
management  and  control  over  the  things  so  hired ;  from  which  cases 
the  present  is  distinguishable,  because  the  present  hiring  was  for  no 
such  particular  purpose,  but  to  go  with  the  carriage  where  the  defend- 
ant chose,  and  to  be  under  his  general  authority  and  orders  in  that 
respect  for  a  certain  time  By  such  a  letting  for  a  certain  time  the 
defendant  became  possessed  in  law  of  the  horses  so  let  to  him  while 
he  was  using  them  under  such  letting.  It  would  be  so  clearly,  if 
they  had  not  been  retained  in  the  custody  of  a  driver  provided  by 
Bryant,  according  to  the  doctrine  of  Lord  Ellenborough  in  Lotan 
V.  Cross,  2  Camp.  464,  where  he  saj's,  ^'show  a  letting"  (sc.  of 
the  chaise)  ^*  for  a  certain  time  to  Brown,  and  the  possession  would 
be  in  him ; "  and  in  Hall  v.  Pickard,  3  Camp.  187,  where  by  the 
horses  being  let  to  hire  to  Dr.  Carey  for  a  certain  term,  he,  and  not 
the  owner,  was  deemed  to  be  the  person  in  possession  of  them,  as 
he.  Dr.  Carey,  had  a  right  to  retain  them  till  tliat  time  was  expired, 
though  in  that  case  indeed  Dr.  Carey  is  stated  to  have  been  driving 
them  by  his  own  servants  when  the  mischief  was  done.  But  in  the 
present  case,  although  the  horses  were  continued  in  the  custody  of  a 
driver  provided  by  Bryant,  yet  as  the  horses  and  the  driver  were  to  be 
for  the  use  and  subject  to  the  general  directions  of  the  defendant,  and 
as  the  defendant  had  a  right  to  retain  them  till  the  time  for  which  they 
were  hired  was  expired,  and  as  they  were  at  the  time  the  mischief  was 
done  in  the  use  and  under  the  directions  of  the  defendant,  I  think  that 
the  driver  was  for  this  purpose  in  the  employ,  and  in  law,  the  servant 
of  the  defendant,  and  that  the  defendant  was  in  law  answerable  for  the 
driver's  negligence  in  the  execution  of  the  defendant's  orders  in  such 
eroplo}',  in  whatever  situation  the  driver  might  also  stand  with  respect 
to  Brj^ant,  with  regard  to  Bryant's  responsibilitj*  for  him,  at  the  elec- 
tion of  the  plaintiff.  A  person  may  stand  in  the  relation  of  servant  to 
two  different  persons  as  his  masters  in  two  different  respects  with 
regard  to  the  same  thing,  and  this  even  though  the  service  done,  or 
to  be  done,  be  special  and  limited  to  a  single  act,  as  appears  in  2 
Rolle's  Abr.  556,  pi.  14.  .  •  .  So  in  the  present  case,  I  think  the 
horses  were  to  be  considered  in  law  as  in  the  possession  of  the  defend- 
ant,  and  the  driver  as  the  defendant's  servant,  for  the  purpose  for 
which  he  was  sent  to  the  defendant ;  and  I  think  that  a  taking  of  the 
horses  or  driver  away  from  the  defendant's  service  during  the  time  for 
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which  he  had  hired  them,  would  have  been  a  taking  them  away  from 
him,  for  which  he  might  have  maintained  an  action  of  trespass,  as  for  a 
taking  them  out  of  his  possesssion  and  service ;  and,  consequently, 
that  he  was  answerable  for  the  driver's  negligence  in  driving  him,^the 
defendant)  while  under  his,  the  defendant's,  orders,  and  it  is  to  be  con- 
sidered, 1  think,  as  the  defendant's  driving  of  the  carriage  and  horses 
by  his  servant.^  .  •  . 

Batlet,  J.  The  question  in  this  case  is,  whether  the  owner  of  the 
carriage  is  answerable  for  the  negligence  of  the  driver.  This  is  not 
the  case  of  a  driver,  where,  according  to  established  usage,  carriage 
iod  horses  and  driver  belong,  not  to  the  person  driven,  but  to  another 
master,  who  may  easily  be  discovered,  as  in  the  case  of  a  hackney- 
oooch ;  nor  is  it  the  case  of  a  driver,  where,  according  to  established 
nsage,  neither  horses  or  driver  belong  to  or  are  commonly  in  the  ser- 
vice of  the  person  driven,  but  belong  to  another  master,  who  is  either 
known  or  may  easil}'  be  discovered,  as  in  the  case  of  post  horses ;  but 
it  IB  the  case  of  a  person  who  hires  a  pair  of  horses  for  the  day  to  draw 
his  own  carriage,  and  leaves  it  to  the  owner  of  the  horses  to  send  such 
person  to  drive  them  as  such  owner  may  think  fit  There  is  nothing 
from  usage  or  otherwise  to  imply  that  the  horses  are  not  the  defendant's 
and  the  driver  his  regular  servant ;  nothing  to  designate  or  to  make  it 
easy  to  discover  to  whom  the  horses  and  driver  belong.  The  general 
rule  in  the  case  of  master  and  servant,  as  laid  down  in  Boson  v.  Sand- 
ford,  2  Salk.  440,  is,  that  the  man  who  employs  another  is  answerable 
for  him.  Had  the  defendant  hired  the  driver,  can  there  be  a  doubt  but 
that  he  would  have  been  defendant's  servant?  If  he  leaves  it  to  the 
owner  of  the  horses  to  hire  him,  is  he  not,  in  substance,  hired  by  the 
defendant?  If  I  hire  horses  of  A.  and  hire  B.  to  drive,  B.  is  undoubt- 
edly, for  the  time,  my  servant  Is  the  driver  less  my  servant  for  the 
time,  because  I  hire  him  and  the  horses  under  one  bargain,  and  allow 
the  owner  of  the  horses  to  select  him  ?  He  is  employed  for  me ;  that 
cannot  be  disputed.  He  drives  where  I  direct,  and  so  as  I  require 
nothing  contrary  to  my  contract  with  the  owner  of  the  horses,  he  must 
obey  my  reasonable  commands.  He  must  go  where  I  order;  must 
stop  where  I  require ;  must  go  the  pace  I  specify.  Though  the  owner 
of  the  horses  is,  to  a  certain  extent,  his  master,  I  am,  to  a  certain 
extent,  bis  master  also.  Though  the  former  is  his  master  in  general, 
he  has,  for  a  time,  let  him  out  to  me ;  and  a  master  is  liable  for  the 
acts  of  one  who  is  in  his  service  or  employ,  though  the  master  who  is 
to  be  charged  is  not  his  immediate  employer,  but  employs  him  through 
the  medium  of  another.  If  I  hire  the  driver,  I  am  answerable  for  him ; 
if  I  employ  J.  S.  to  hire  him,  am  I  not  still  answerable?  I  exercise 
my  own  judgment  in  the  one  case,  I  leave  it  to  J.  S.  to  exercise  a  judg- 
ment for  me  in  the  other,  but  still  it  is  for  me  that  the  judgment  is 
exercised.     The  service  is  performed  for  me.    It  is  my  work  the  driver 

1  Here  Bnah  v.  Steinnuui,  ante,  p.  9S,  wm  stated. —Ed. 
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does.  In  Bash  v,  Steinman^  1  Bos.  &  P.  404,  the  man  who  did  the 
wroug  was  Dot  selected  by  the  defendant,  was  not  immediately  employed 
by  him,  ho  -was  only  employed  through  the  medium  of  one  who  con- 
traced  to  do  the  work  for  the  defendant,  but  he  was  doing  the  defend- 
ants work.  He  was  (through  the  medium  of  the  contractor  indeed, 
but  still  he  was)  working  for  the  defendant,  and  on  that  account  the 
defendant  was  held  liable.  ^^  If  a  deputy  has.  power  to  make  servants, 
the  principal  will  be  chargeable  for  their  misfeasance,  for  the  act  of  the 
servant  is  the  act  of  the  deputy,  and  the  act  of  the  deputy  is  the  act  of 
the  principal."  Per  Holt,  C.  J.  in  Lane  v.  Cotton,  1  Ld.  Raym.  656. 
Tlie  owner  of  a  ship  is  answerable  for  the  misfeasance  of  mai'iners, 
though  he  leaves  it  to  the  master  to  select  the  crew.  The  owners  of  a 
coach  will  be  liable,  though  the}'  leave  it  to  J.  S.  to  select  the  driver 
and  horses,  or  though  they  employ  as  driver  the  man  who  owns  the 
horses.  In  many  instances  one  proprietor  horses  a  coach  for  one 
stage,  another  for  a  second,  and  so  on,  and  in  some  instances  the  man 
who  finds  the  horses  finds  the  coachman  also.  Shall  this  take  away 
the  liability  of  all  the  proprietors  ?  Shall  it  be  said,  if  the  coach  does 
an  injury  upon  a  given  stage,  that  the  proprietor  who  finds  the  horses 
and  driver  for  that  stage  shall  alone  be  answerable?  The  horses  and 
driver  are  found  by  the  one  to  do  the  work  of  all,  they  are  employed 
upon  the  work  and  for  the  benefit  of  all,  and  therefore  all  are  respon- 
sible. Nor  does  it  appear  to  me  to  make  any  distinction  whether  the 
driver  and  horses  are  hired  for  a  single  day  only,  or  for  a  longer  period. 
Had  they  been  hired  by  the  year,  can  there  be  a  doubt  but  that  the 
hirer  would  have  been  answerable  ?  What  if  they  had  been  hired  for  a 
month,  or  for  a  week?  Would  the  difference  of  period  for  which  they 
were  hired  make  a  difference  in  the  responsibility  ?  Can  any  legal  princi- 
ple be  adduced  to  make  the  period  the  criterion  of  being  answerable  or 
not?  The  driver  is  equally  employed  on  account  of  the  hirer,  to  do  the 
work  of  the  hirer,  to  obey  the  lawful  commands  of  the  hirer,  and  to  be 
the  temporary  servant  of  the  hirer,  whether  he  is  engaged  for  the  day, 
the  week,  the  month,  or  the  jear,  and  the  hirer  bears  the  appearance  for 
the  time  of  standing  in  the  relation  of  master  to  the  driver,  and  these 
are  circumstances  which  in  my  judgment  make  the  hirer  responsible. 
Upon  these  grounds,  therefore,  that  the  driver  in  this  case  was  in  the 
temporary  employ  and  service  of  the  defendant,  and  that  this  is  not  a 
case  in  which  according  to  the  known  and  established  coarse  of  pro- 
ceeding, it  is  notorious  that  the  person  driven  does  not  stand  in  rela- 
tion of  master  to  the  driver,  and  it  is  matter  of  easy  discovery  who 
does  stand  in  that  relation,  as  in  the  case  of  hackney-coaches  and  post 
horses ;  and  that  there  was  nothing  in  this  case  to  rebut  the  pritnd 
facie  presumption  that  the  horses  were  the  defendant's,  and  the  driver 
his  servant,  I  am  of  opinion  that  this  defendant  was  liable  to  the  action, 
and  that  the  nonsuit  was  wrong. 
Abbott,  C.  J.^    Having  made  these  remarks- upon  the  former  cases. 

*  After  reviewing:  the  decisions.  —  Bd. 
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'  I  wiU  now  proceed  to  make  some  observations  upon  the  case  as  it 
might  stand  independent  of  prior  decisions.  I  admit  the  principle 
that  a  man  is  answerable  for  the  conduct  of  his  servants  in  matters 
done  by  them  in  the  exercise  of  the  authority  that  he  has  given  to  them, 
and  also  (which  is  the  same  thing  in  other  words)  that  whatever  is 
doDe  by  his  authority  is  to  be  considered  as  done  by  him.  I  am  sensi- 
ble of  the  diflSculty  of  drawing  any  precise  or  definite  line  as  to  time  or 
distance.  But  I  must  own  that  I  cannot  perceive  any  substantial 
difference  between  hiring  a  pair  of  horses  to  draw  my  carriage  about 
London  for  a  day,  and  hiring  them  to  draw  it  for  a  stage  on  the 
road  I  am  travelling,  the  driver  being  in  both  cases  furnished  by  the 
owner  of  the  horses  in  the  usual  way ;  nor  can  I  feel  any  substantial 
differeoce  between  hiring  the  horses  to  draw  my  own  carnage  on  these 
occasions,  and  hiring  a  carriage  with  them  of  their  owner.  If  the 
hirer  be  answerable  in  the  present  case,  I  would  ask  on  what  principle 
can  it  be  said  that  he  shall  not  be  answerable  if  he  hires  for  an  hour  or 
for  a  mile?  He  has  the  use  and  benefit  pro  tempore,  not  less  in  the 
one  case  than  in  the  other.  If  the  hirer  is  to  be  answerable  when  he 
hires  the  horses  only,  why  should  he  not  be  answerable  if  he  hires  the 
carriage  with  them?  He  has  the  equal  use  and  benefit  of  the  horses  in 
both  cases,  and  has  not  the  conduct  or  management  of  them  more  in 
the  one  case  than  in  the  other.  If  the  temporary'  use  and  benefit  of 
the  horses  will  make  the  hirer  answerable,  and  there  be  no  reasonable 
distinction  between  hiring  them  with  or  without  a  carnage,  must  not 
the  person  who  hires  a  hackney-coach  to  take  him  for  a  mile,  or  other 
greater  or  less  diBtance,  or  for  an  hour,  or  longer  time,  be  answerable 
for  the  conduct  of  the  coachman  ?  Must  not  the  person  who  hires  a 
wherry  on  the  Thames  be  answerable  for  the  conduct  of  the  waterman? 
I  believe  the  common  sense  of  all  men  would  be  shocked  if  any  one 
should  afl9rm  the  hirer  to  be  answerable  in  either  of  these  cases.  Will 
it  be  said  that  the  hirer  is  not  answerable  in  either  of  these  cases 
because  the  coachman  and  the  wherryman  are  re&dy  to  attend  to  the 
call  of  any  person  who  will  employ  them  ?  I  answer,  so,  also,  is  the 
stable-keeper.  If  it  be  said  that  they  are  obliged  to  obey  the  call  of 
any  person  when  the}'  are  on  the  stand,  or  at  the  stairs,  I  would  ask. 
Will  there  be  any  difference  if  they  are  spoken  to  beforehand,  and 
desired  to  attend  at  a  particular  hour?  which  is  not  an  unusual  occur- 
rence where  persons  have  an  engagement  to  go  out  at  an  early  hour  in 
the  morning.  If  the  personal  presence  of  the  hirer  will  render  him 
responsible,  why  should  he  not  be  equally  so  if  he  is  absent,  and  has 
hired  the  horses  or  carriage  for  his  family  or  servants?  Does  his 
presence  ^ve  him  any  means  of  superintending  or  controlling  the 
driver?  Can  any  legal  obligation  depend  upon  such  minute  distinc- 
tions? If  the  case  of  a  wherry  on  the  Thames  does  not  furnish  an 
uiaiogy  to  this  subject,  let  me  put  the  case  of  a  ship  hired  and  chartered 
for  a  voyage  on  the  ocean  to  carr}'  such  goods  as  the  charterer  may 
fit  to  load,  and  such  onl}-.     Many  accidents  have  occurred  froiv 
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the  negligent  management  of  sucli  vessels,  and  many  actions  have  been 
brought  against  their  owners,  but  I  am  not  aware  that  any  has  ever 
been  brought  against  the  charterer,  though  he  is  to  some  purposes  the 
dominus  pro  tempore,  and  the  voj'age  is  made  not  less  under  his 
employment,  and  for  his  benefit,  whether  he  be  on  board  or  not,  than 
the  journey  is  made  under  the  employment,  and  for  the  benefit  of  the 
hirer  of  the  horses.     Why,  then,  has  the  charterer  of  the  ship,  or  the 
hirer  of  the  wherry,  or  the  hackney-coach,  never  been  thought  answer- 
able?   I  answer,  Because  the  shipmaster,  the  wherryman,  and  the 
hackne3'-coachman  have  never  been  deemed  the  servants  of  the  hirer, 
although  the  hirer  does  contract  with  the  wherryman  and  the  coach- 
man, and  is  bound  to  pay  them,  and  the  pay  is  not  for  the  use  of  the 
boat,  or  horses,  or  carriage  only,  but  also  for  the  personal  service  of 
the  man.     In  the  case  now  before  the  court,  the  hirer  makes  no  con- 
tract with  the  coachman ;  he  does  not  select  him ;  he  has  no  privity 
with  him ;  he  usually  gives  him  a  gratuity,  but  he  is  not  by  law  obliged 
to  give  him  anything :  and  fh>m  thence  I  conclude  that  the  coachman 
is  not  the  servant  of  the  hirer.    And  if  the  coachman  is  not  the  ser- 
vant of  the  hirer  on  such  an  occasion,  but  is  chosen  and  entrusted  by 
the  owner  of  the  horses  to  conduct  and  manage  them,  I  think  it  cannot 
be  said  that  the  hirer  has  in  law,  what  he  certainly  has  not  in  fact,  the 
conduct  and  management  of  the  horses.     If  the  coachman  is  in  such 
a  case  the  servant  of  the  hirer,  he  may,  at  any  moment,  require  him  to 
quit  the  charge  of  the  horses,  and  deliver  them  over  to  another,  and 
must  be  obeyed ;  but  I  think  it  cannot  be  said  that  the  coachman  may 
not  lawfully  refuse,  and  ought  not  in  most  cases  to  do  so.    It  does  not 
seem  to  be  doubted  that  the  injured  party  may  sue  the  owner  of  the 
horses ;  is  there,  then,  any  rule  of  law,  or  any  principle  of  convenience, 
requiring  that  he  should  have  his  choice  of  suing  either  the  stable- 
keeper  or  the  hirer  at  his  election.    Generally  speaking,  the  one  is  as 
well  able  to  pay  damages  as  the  other,  and  may  be  as  easily  foand 
out  and  known,  and  more  easily  if  the  carriage  and  horses  are  hired 
together.     Should  the  hirer  be  held  responsible  in  the  first  instance,  he 
must  certainly  have  his  remedy  over  against  the  letter,  so  that  the 
letter  will  in  the  end  be  answerable,  and  there  will  be  a  circuity  of 
action,  which  is  inconvenient,  and  to  be  avoided  if  possible. 

I  have  acknowledged  the  difliculty  of  drawing  a  line  with  reference 
to  time  or  distance ;  and  I  think  we  must  look  to  other  circumstances 
in  order  to  ascertain  the  obligation  of  the  hirer.  Length  of  time  may 
in  itself  be  a  circumstance  deserving  of  attention,  because  it  may  be 
evidence  of  the  subsequent  approbation  and  continuance,  if  not  of  the 
original  choice  of  the  coachman.  The  payment  of  board  wages  and 
the  fbrnishing  a  livery  may  also  be  circumstances  worthy  of  attention, 
because  they  also  may  in  some  cases  be  considered  as  evidence  of  a 
choice  and  a  contract.  I  do  not  pronounce  upon  any  case  of  this  kind. 
I  speak  only  of  the  present  case,  and  of  the  evidence  given  at  the 
trial ;  and  not  being  able  to  find  any  reason  satisfactory  to  my  own 
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mind,  by  which  the  defendant  in  this  cause  can  be  made  answerable  in 
the  present  action,  I  think  myself  bound  to  say  that,  in  my  opinion, 
the  rule  for  setting  aside  the  nonsuit  ought  to  be  discharged. 

Hide  discharged. 


JOEL  V.  MORISON. 

Nisi  Pbius.    1884. 
[6  C.  i-  P.  601.]  • 

The  declaration  stated,  that,  on  the  18th  of  Aprils  1833,  the  plaintiff 
was  proceeding  on  foot  across  a  certain  public  and  common  highway, 
and  that  the  defendant  was  possessed  of  a  cart  and  horse,  which  were 
under  the  care,  government,  and  direction  of  a  servant  of  his,  who  was 
driving  the  same  along  the  said  highway,  and  that  the  defendant  by  his 
said  servant  so  carelessly',  negligently,  and  improperly  drove,  governed, 
and  directed  the  said  horse  and  cart,  that,  by  the  carelessness,  negli- 
gCDoe,  and  improper  conduct  of  the  defendant  by  his  servant,  the  cart 
and  horse  were  driven  against  the  plaintifiT,  and  struck  him,  whereby  he 
was  thrown  down  and  tlie  bone  of  one  of  his  legs  was  fractured,  and  he 
was  ill  in  consequence,  and  prevented  from  transacting  his  business, 
and  obliged  to  incur  a  great  expense  in  and  about  the  setting  the  said 
bone,  ^EC,  and  a  further  great  expense  in  retaining  and  employing 
divers  persons  to  superintend  and  look  after  his  business  for  six  calen- 
dar months.    Plea  —  Not  guilty. 

From  the  evidence  on  the  part  of  the  plaintiff  it  appeared  that  he 
was  in  Bishopsgate  Street,  when  he  was  knocked  down  by  a  cart  and 
horse  coming  in  the  direction  from  Shoreditch,  which  were  sworn  to 
have  been  driven  at  the  time  by  a  person  who  was  the  servant  of  the 
defendant,  another  of  his  servants  being  in  the  cart  with  him.  The 
injury  was  a  fracture  of  the  fibula. 

On  the  part  of  the  defendant,  witnesses  were  called  who  swore  that 
his  cart  was,  for  weeks  before  and  after  the  time  sworn  to  by  the  plain- 
tiflTs  witnesses,  only  in  the  habit  of  being  driven  between  Burton 
Crescent  Mews  and  Finchley,  and  did  not  go  into  the  city  at  all. 

Theaiger,  for  the  plaintiff,  in  reply,  suggested  that  either  the  defend- 
ant's servants  might  in  coming  fW)m  Finchley  have  gone  out  of  their 
way  for  their  own  purposes,  or  might  have  taken  the  cart  at  a  time 
when  it  was  not  wanted  for  the  purpose  of  business,  and  have  gone  to 
pay  a  visit  to  some  friend.  He  was  observing  that,  under  these  circum- 
stances, the  defendant  was  liable  for  the  acts  of  his  servants. 

Parke,  B.  He  is  not  liable  if,  as  you  suggest,  these  young  men 
took  the  cart  without  leave ;  he  is  liable  if  they  were  going  extra  viam 
In  going  from  Burton  Crescent  Mews  to  Finchley ;  but  if  they  chose  to 
go  of  their  own  accord  to  see  a  Mend,  when  they  were  not  on  theif 
master's  basiness,  he  is  not  liable. 
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His  Lordship  afterwards,  in  summiDg  up,  said :  This  is  an  action  to 
recover  damages  for  an  injur}'  sustained  by  the  plaintiff,  in  consequence 
of  the  negligence  of  the  defendant's  servant.    There  is  no  doubt  that 
the  plaintiff  has  suffered  the  injury,  and  there  is  no  doubt  that  the 
driver  of  the  cart  was  guilty  of  negligence,  and  there  is  no  doubt  also 
that  the  master,  if  that  person  was  driving  the  cart  on  his  master's 
business,  is  responsible.    If  the  servants,  being  on  their  master's  basi* 
ness,  took  a  detour  to  call  upon  a  friend,  the  master  will  be  responsible. 
If  3*ou  think  the  servants  lent  the  cart  to  a  person  who  was  driving 
without  the  defendant's  knowledge,  he  will  not  be  responsible.    Or,  if 
you  think  that  the  young  man  who  was  driving  took  the  cart  surrepti- 
tiously, and  was  not  at  the  time  employed  on  his  master's  business,  the 
defendant  will  not  be  liable.    The  master  is  only  liable  where  the  ser- 
vant is  acting  in  the  course  of  his  emploj^ment     If  he  was  going  out 
of  his  way,  against  his  master's  implied  commands,  when  driving  on 
.  his  master's  business,  he  will  make  his  master  liable'vjtuiLjf  he  w| 
I  goinp^  on  a  frolic  of  his  own,  without  being  at  all  on  his  master^-'Susi- 
ness,  the  master  will  noTlS^liable.     As  to  damages,  the  master  is  not 
guilty  of  any  offence,  he  is  only  responsible  in  law,* therefore  the  amount 
should  be  reasonable. 

Verdict  for  the  plaintiff —  damages^  £30.* 
Thesiger  and  S,  Martin,  for  the  plaintiff. 
Platte  for  the  defendant 


WRIGHT  V.  J.  AND  S.   WILCOX. 
Supreme  Court  of  New  York.    1838. 

[19  Wend.  343.] 

This  was  an  action  on  the  case,  tried  at  the  Cayuga  circuit,  in  Octo- 
ber, 1836,  before  the  Hon.  Daniel  Moselet,  one  of  the  circuit  judges. 

The  suit  was  brought  for  an  injury  sustained  by  the  son  of  the  plain- 
tiff, who  was  a  minor,  in  being  run  over  by  a  wagon  driven  by  S. 
Wilcox,  the  son  of  J.  Wilcox,  whilst  in  the  employment  of  the  father. 
The  plaintiff's  son  was  a  very  young  lad,  and  on  his  way  to  school 
asked  S.  Wilcox  to  permit  him  to  ride ;  who  answered  that  he  might 
do  so  when  he  got  up  a  hill  which  he  was  then  ascending.  When  the 
hill  was  ascended,  the  lad  took  hold  of  the  side  of  the  wagon  between 
the  front  and  hind  wheels.  S.  Wilcox  did  not  stop  his  team.  He  was 
cautioned  by  a  bystander  that  if  he  did  not  stop  he  would  kill  the  boy. 
He  looked  behind  him ;  the  horses  were  then  walking ;  and  seeing  the 
plaintiff's  son  and  other  boys  attempting  to  get  on  the  wagon,  he 
cracked  his  whip  and  put  the  horses  upon  a  trot    The  plaintiff's  soa 

*  Compare  Rajner  v.  Mitchell,  2  C.  P.  D.  357  (1877).  —  Ed. 
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fell,  and  one  of  the  hind  wheels  passed  over  him,  and  greatly  injured 
bim.  A  joint  action  was  brought  against  the  defendants.  A  motion 
was  made  for  a  nonsuit,  which  was  denied.  The  judge  charged  the 
jury  that  both  defendants,  were  answerable,  whether  the  injury  was 
wilful,  or  only  attributable  to  negligence.  The  jury  found  a  verdict  for 
tiie  plaintiff  against  both  defendants,  with  one  hundred  and  nine  dollara 
damages.    A  motion  was  made  for  a  new  trial 

•/I  WiUiama  and  S.  Stevens^  for  the  defendants. 

if.  T.  Reynolds^  for  the  plaintiff. 

By  the  Court,  Cowbn,  J.  In  a  case  of  strict  negligence  by  a  ser- 
vant while  empIo3*ed  in  the  service  of  his  master,  I  see  no  reason  why 
an  action  will  not  lie  against  both  jointl3\  They  are  both  guilty  of  the 
same  negligence  at  the  same  time,  and  under  the  same  circumstances ; 
the  servant  in  fact,  and  the  master  constructively,  by  the  servant, 
his  agent  Mr.  Hammond  lays  down  the  rule  in  this  way :  *^  [Whether 
the  principal  and  inferior  may  be  charged  jointly  depends  on  whether 
the  inferior  is  liable  as  a  trespasser  in  et  armi$,  or  in  case  on\y.  If  the 
latter,  they  may  be  sued  U^ether,  but  otherwise  if  the  former ;  it  being 
held,  how  Justly  may  be  questioned,  that  a  principal  is  liable  for  his 
agent's  misconduct  only  in  case."  Ham.  on  Part,  to  Actions,  85,  86. 
The  rule  is  in  the  main  doubtless  right,  but  seems  to  be  shaken  by 
Moreton  v.  Hardern,  6  Dowl.  and  Rji.  275,  in  respect  to  the  quality'  of 
the  servant's  act.  There  were,  in  that  case,  three  proprietors  of  a 
coach ;  one  was  driving,  and  ran  against  the  plaintiff's  cart  All  three 
were  sued  in  case ;  and  several  judges  thought  either  trespass  or  case 
would  lie  against  the  driver,  though  the  mischief  arose  from  mere  neg- 
ligence ;  but  all  agreed  that  case  only  would  lie  against  the  other  two 
who  were  absent ;  yet  the  action  was  maintained  against  all  three. 

But  it  is  impossible  to  sustain  this  verdict  against  the  father.     It 

b  diificalt  to  infer  from  the  evidence  anything  short  of  a  design  in 

Stephen  the  servant  to  throw  the  plaintiff's  boy  from  the  wagon ;  and 

the  judge,  as  I  understand  the  charge,  told  the  Jury  that  the  defendants 

were  jointly  liable  in  that  view.    If  Stephen,  in  whipping  the  horses, 

acted  with  the  wilful  intention  to  throw  the  plaintiff's  boy  off,  it  was  a 

plain  trespass,  and  nothing  but  a  trespass,  for  which  the  master  of 

Stephen  is  no  more  liable  than  if  his  servant  had  committed  any  other 

assault  and  battery.    All  the  cases  agree  that  a  master  is  not  liable  for 

the  wilful  mischief  of  his  servant,  though  he  be  at  the  time,  in  other 

respects,  engaged  in  the  service  of  the  former.     1  Chit.  PI.  69,  ed.  of 

1828 ;  M'Manus  v.  Crickett,  1  East,  106 ;  Ham.  on  Part,  to  Actions, 

83 ;    Croft  v.  Alison,  4  Barn,  and  Aid.  590 ;    1  Chit  Gen.  Pr.  80. 

Browcher  v.  Noidstrom,  1  Taunt.  568.     Why  is  the  master  chargeable 

for  the  act  of  his  servant?    Because  what  a  man  does  by  another  he 

does  by  himself.    The  act  is  within  the  scope  of  the  agencj'.    Reeve's 

Dom.  BeL  857.     **  A  master  is  not  answerable,"  says  Mr.  Hammond, 

*^for  every  act  of  his  servant's  life,  but  only  for  those  done  in  his 
relative  capacity.    To  charge  the  master,  it  must  alwa3's  be  shown  or 
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presamed,  that  the  relation  of  master  and  servant  subsisted  between 
them  in  the  particular  affair.  If  the  master  is  liable  under  other  cir- 
cumstances, he  is  so,  not  qucLtenu8  master,  but  as  any  one  would  be 
who  instigates  an  injury."  The  dividing  line  is  the  wilfulness  of  the 
act.  If  the  servant  make  a  careless  mistake  of  commission  or  omis- 
sion, the  law  holds  it  to  be  the  master's  business  negligently  done.  It 
is  of  the  very  nature  of  business  that  it  may  be  well  or  ill  done.  We 
frequently  speak  of  a  cautious  or  careless  driver  in  another's  employ- 
ment. Either  may  be  in  the  pursuit  of  his  master's  business,  and  neg- 
ligence in  servants  is  so  common  that  the  law  will  hold  the  master  to 
the  consequences  as  a  thing  that  he  is  bound  to  foresee,  and  provide 
against.  But  it  is  different  with  a  wilful  act  of  mischief.  To  subject 
the  master  in  such  a  caso^  it  must  be  proved  that  he  actually  assented, 
for  the  law  will  not  imply  assent.  In  the  particular  affair  there  is, 
then,  no  longer  the  presumed  relation  of  master  and  servant  The 
distinction  seems  to  resolve  itself  into  a  question  of  evidence.  A  man 
shall  be  presumed  to  intend  the  ordinary  consequences  of  his  own  acts ; 
and  especially  so  far  as  such  consequences  may  be  innocent  of  all  evil 
intention ;  for  these  he  may  be  safelj"  held  accountable.  But  for  those 
which  are  remote  or  barely  possible,  he  is  not  accountable ;  and  if  they 
be  at  the  same  time  criminal,  it  would  be  violating  one  of  the  plainest 
principles  of  presumptive  evidence  to  say  that  he  intended  them. 
^^  The  master's  liabilitj'  has  never  been  questioned,"  says  Judge  Reeve, 
*^  when  a  servant  does  an  act  injurious  to  another,  through  negligence 
or  want  of  skill,  on  the  principle  that  the  master  should  at  his  peril 
employ  seinrants  who  are  skilful  or  carefuL"  Reeve's  Dom.  Rel.  357, 
858.  He  admits  that  the  English  cases  deny  the  master's  liability 
where  the  servant's  act  is  wilful ;  but  questions  the  soundness  of  the 
distinction  if  the  wilful  act  be  done  in  the  immediate  performance  of 
his  master's  business ;  in  which  I  understand  the  learned  judge  at  the 
circuit  to  have  followed  him  in  the  case  at  bar.  The  answer  is,  that 
the  law  holds  such  wilful  act  a  departure  from  the  master^s  business. 
Judge  Reeve  remarks  that  one  of  two  innocent  persons  must  suffer, 
and  that  should  be  the  man  who  put  it  in  the  power  of  the  servant  to 
do  the  injur}' ;  and  the  reason  is  as  strong  that  the  master  should  run 
the  risk  of  his  servant's  unruly  passions,  as  his  want  of  care.  Clearly 
the  argument  proves  too  much.  It  would  make  the  master  account* 
able  for  every  mischievous  act  of  the  servant  which  he  is  enabled  to 
commit  in  consequence  of  the  general  relation;  for  aught  I  see, 
including  the  credit  which  the  servant  ma}'  obtain  with  his  merchant. 
The  learned  writer  puts  a  distinction  involving  the  very  question  we 
are  considering.  A  servant,  driving  a  wagon,  leaves  it  and  commits  an 
assault  and  battery ;  for  that  he  admits  the  master  is  not  liable ;  others 
wise,  if  he  should  drive  it  violently  over  a  man  with  Intent  to  injure 
him.  ^^  In  the  first  place''  (he  says),  "the  servant  had  abandoned  his 
master's  business ;  in  the  latter  he  was  in  the  immediate  pursuit  of  it , 
In  the  first  he  was  not  driving  his  master's  wagon,  in  the  last  he 
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Now  the  aathorities  deny  that  when  the  Bervant  wilAilly  drives  over 
the  man,  he  is  in  his  master's  business.  They  hold  it  a  departure,  and 
a  going  into  the  servant's  own  independent  business.  It  is  true,  he  is 
still  driving  his  master's  wagon,  and  so  he  Would  be  though  he  should 
nse  it  to  run  away  from  service.  It  will  hardly  be  contended,  that 
after  he  has  completed  his  escape,  the  master  would  be  liable  for  his 
niDoing  over  a  man ;  and  why?  Because  he  has  taken  up  a  new  and 
distinct  object  of  his  own,  and  is  engaged  in  executing  that ;  and  has 
he  not,  to  every  material  purpose,  done  the  same  whenever  he  commits 
a  wilful  injury  to  another  ?  In  M'Manus  v.  Crickett,  the  servant,  while 
driving  a  chariot  on  the  road  as  authorized  by  his  master,  wilfully 
drove  agiunst  the  plaintiff's  chaise.  Lord  Kekton  said  that  the  act 
being  wilful,  the  chariot  might  be  considered  for  that  purpose  in  the 
possession  of  the  servant  as  his  special  propertj^  and  not  the  mastei-'s. 
He  said :  **  When  a  servant  quits  sight  of  the  object  for  which  he  is 
employed,  and  without  having  in  view  his  master's  orders,  pursues  that 
which  his  own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the 
authority  given  him."  He  puts  the  master*s  liability  on  the  ground  of 
negligence  or  unskilfulness,  with  no  purpose  but  the  execution  of  his 
orders.  Judge  Reeve  says  it  is  difficult  to  reconcile  such  a  doctrine 
with  the  cases  which  hold  a  sheriff  liable  for  the  wilful  misfeasance  of 
his  deputy.  But  such  cases  are  clearly,  as  stated  by  Mr.  Hammond, 
exceptions  to  the  general  rule  for  reasons  of  policy.  Hamm.  on  Part 
to  Actions,  83,  84.  The  master  is  liable  in  case  only ;  but  the  action 
against  the  sheriff  is  trespass,  and  lies  against  him  for  every  act  of  his 
cfficer  done  colore  officii^  even  the  execution  of  process  after  the  return 
day,  and  the  seizing  of  the  goods  of  a  third  person.  Id.  Ackworth  v. 
Eempe,  t  Doug.  40 ;  Parrot  v.  Mum  ford,  2  Esp.  N.  P.  Cas.  585.  So 
for  arresting  under  color  of  process  without  having  any  in  his  hands. 
Smart  v,  Hutton,  2  Nev.  and  Mann.  426. 

The  line  where  the  master's  liability  shall  terminate  must  be  placed 
somewhere ;  and  the  acquiescence  of  Westminster  Hall  for  many  yeara 
in  the  rule  we  have  cited  as  laid  down  by  Lord  Kenyon,  is  an  evidence 
of  the  common  law  not  to  be  resisted,  especially  as  it  wUl  not  be  found, 
I  imagine,  to  conflict  with  any  general  principle  of  that  law. 

The  statute  1  R.  S.  698,  §  6,  has  ftltered  the  rule  in  respect  to  car- 
riages for  the  conveyance  of  passengers.  The  owners  are  here  liable, 
whether  the  injury  done  to  another  by  the  driver  be  wilful  or  neg- 
ligent, it  is  not  contended,  however,  that  this  statute  applies  to  the 
case  at  bar. 

The  objection  to  the  judge's  charge  goes  to  the  very  foundation  of 
the  action  against  Joseph  Wilcox,  the  father.  It  should  have  been 
put  to  the  jur}'  that,  if  they  were  satisfied  from  the  evidence  of 
Stephen's  design  to  throw  the  plaintiff's  son  from  the  wagon,  they 
should  have  acquitted  his  father.  It  is  true  that  by  the  2  R  S.  456, 
{ 16.  2d  ed.,  this  act  of  Stephen,  though  wilful,  and  formerly,  therefore^ 
the  subject  of  an  action  of  trespass  only,  is,  by  the  statute^  made  th^ 


»» 
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subject  of  an  action  on  the  case.  The  only  consequence  is  that  hm 
might  have  been  convicted  and  his  father  acquitted.  But  the  statute, 
though  it  mitigates  the  consequence  of  misjoinder,  never  intended  to 
alter  the  effect  of  the  relation  between  master  and  servant.  It  neither 
adds  to  the  right  of  the  plaintiff  nor  the  liability  of  the  defendant.  It 
goes  only  to  the  form  of  the  remedy,  by  giving  case  in  almost  all 
instances  of  personal  injuries  redressible  formerly  by  trespass  only. 
A  new  trial  must  be  granted,  the  costs  to  abide  the  event^ 


SLEATH  V.  WILSON. 

Nisi  Prids.    1839. 

[9  a  #•  P.  607.] 

Case  to  recover  damages  for  an  injury  occasioned  to  the  plaintiff  by 
the  negligent  driving  of  a  servant  of  the  defendant  Pleas  —  1st,  that 
the  horse  and  carriage  were  not  the  defendant's ;  2nd,  that  the  person 
driving  was  not  the  defendant's  servant ;  8rd,  that,  at  the  time  when 
the  injury  was  sustained,  the  horse  and  carriage  were  not  in  the  employ 
of  the  defendant,  but  were  improperly  used  by  the  person  driving  them 
for  purposes  of  his  own. 

Wildey  JSeijt. ,  in  stating  the  plaintiff's  case,  referred  to  the  case  of 
Joel  V.  Morison. 

The  witnesses  on  the  part  of  the  plaintiff  stated  that  the  defendant's 
servant  was  driving  a  four-wheeled  phaeton,  drawn  by  one  horse,  along 
the  Old  Street  Road,  at  a  quick  pace ;  some  described  it  as  very  fast, 
others  as  not  so  fast ;  but  they  all  agreed  in  the  fact  that  the  plaintiff, 
who  was  an  old  woman  nearly  seventy  years  of  age,  and  was  crossing 
the  road,  was  knocked  down  by  one  of  the  shafts  of  the  carriage,  and 
much  bruised,  and  had  some  of  her  teeth  knocked  out. 

Slade^  for  the  defendant.  The  plaintiff's  counsel  must  make  out 
two  things  to  entitle  him  to  a  verdict :  1st,  that  the  servant  was  acting 
within  the  due  scope  of  his  authority ;  and,  2ndly,  that  he  was  driving 
carelessly.  The  case  cited  for  the  plaintiff  is  not  all  fours  with  the 
present     I  rely  on  the  case  of  M'Manus  v,  Crickett,  1  East,  106. 

I  shall  show  that  the  servant,  on  the  present  occasion,  was  acting 
contrary  to  the  directions  of  his  master.  He  had  no  business  in  Old 
Street  Road  at  all ;  it  was  four  miles  out  of  his  way.  My  learned  friend 
admits  that,  if  a  servant  take  his  master's  carriage  without  his  knowl- 
edge,  the  master  will  not  be  liable  for  his  acts.  I  do  not  see  any 
difference  between  that  state  of  facts  and  this,  so  far  as  the  conduct 
of  the  servant  is  concerned.    I  see  no  difference  between  the  servant  in 

1  Ace.:  De  Camp  V.Mississippi  ftMissoari  Rulroad  Co.,  12  Iowa,  348  (1S6I),- 
Wood  V.  Detroit  City  Street  Ry.  Co.,  52  Mich.  402  (1884);  Galbrielson  o.  Waydell 
185  N.  Y.  1  (1892).  Compare  Dwinelle  v.  N.  Y.  C.  &  H.  R.  Raihfoad  Co.,  120  N.  Y 
117.  125-126  (1890). ^Ed. 
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the  present  case  drivlDg  out  of  his  waj',  and  the  servant  in  the  case 
admitted  taking  the  carriage  out  of  the  coach-house,  and  using  it  for 
his  own  purposes.  As  to  the  question  of  negligence,  driving  on  the 
wrong  side  of  the  road  is  not  proof  of  negligence ;  there  is  no  obli- 
gation to  keep  on  any  particular  side  of  the  road,  if  there  is  room 
enough  on  the  road,  and  no  other  carriages  are  in  the  way. 

The  servant  who  was  driving  the  carriage  was  called  as  a  witness, 
and  said:  *^I  drove  my  master  to  Great  Stamford  Street;  my  orders 
i^ere,  to  put  up  at  the  Bed  Lion  in  Castle  Street,  Leicester  Square,  and 
meet  my  master  at  the  Olympic  Theatre;  I  went  into  Old  Street  Road 
on  business  for  myself ;  I  took  a  parcel  for  my  wife  to  her  father  and 
mother ;  I  was  driving  at  a  slow  pace  in  Old  Street  Road,  —  at  a  pace 
not  exceeding  four  miles  an  hour ;  I  called  to  the  woman  three  times 
distinctly,  as  loud  as  I  could ;  she  took  no  notice ;  I  pulled  up  imme* 
diately  when  I  found  she  took  no  notice ;  the  horse  was  walking  then ; 
her  back  was  turned,  and  I  suppose  the  shaft  of  the  vehicle  struck  her 
on  the  shoulder ;  somebody  seized  the  horse  by  the  bit,  and  he  reared 
on  his  hind  legs,  and  backed ;  I  was  sitting  low  at  the  time ;  I  went  to 
the  old  woman,  and  offered  her  a  recompense  of  £5  ;  she  said  she  could 
do  nothing  with  it,  I  must  speak  to  the  gentleman ;  I  went  to  him,  and 
he  said  he  would  speak  to  the  party,  and  I  heard  nothing  more  of  it ; 
a  friend  gave  me  the  money."  On  his  cross-examination  he  said: 
^*  I  do  not  know  that  that  money  came  from  my  master ;  it  was  a 
friend  at  Tumham  Green ;  I  did  not  go  to  the  old  woman  by  my 
master's  desire ;  the  only  conversation  I  had  with  my  master  before  I 
went  was  being  scolded  for  going  out  of  my  waj*;  the  name  of  the  per- 
son I  got  the  money  from  was  Barnett ;  he  is  a  gentleman,  a  lawyer ; 
as  far  as  I  know,  he  is  my  master's  lawyer.  When  I  came  back,  I  gave 
the  money  back  to  Mr.  Barnett ;  it  was  dusk  when  I  was  in  the  Old 
Street  Road ;  I  saw  an  object  as  I  was  driving ;  it  had  a  cloak  on ;  I 
was  quite  pretty  nearly  at  a  stand-still,  when  she  ran  herself  against 
the  shaft;  she  came  in  contact  with  the  shaft ;  I  was  pulling  up  at  the 
time ;  her  back  was  towards  the  horse ;  she  was  looking  a  contrary 
way,  and  then  she  fell  down ;  I  suppose  she  fell  down  from  fright ;  I 
got  to  the  Red  Lion  about  half-past  seven ;  I  went  there  the  direct 
road  from  Old  Street  Road ;  I  had  lived  with  the  defendant  about  a 
year  and  a  half  at  the  time,  and  lived  with  him  about  nine  months  afler." 
In  answer  to  questions  from  the  judge,  he  said :  '^  My  master  did  not 
know  anything  about  my  having  the  parcel  to  deliver ;  I  left  the  car- 
riage in  a  yard  at  the  corner  of  Old  Street  Road,  by  Shoreditch,  while 
I  went  to  Bateman's  Row  with  the  parcel ;  this  was  about  200  yards 
from  the  place  where  the  accident  happened." 

The  gentleman  at  whose  house  in  Stamford  Street  the  defendant  was 
set  down,  was  also  called  as  a  witness  for  the  defence,  and  stated  that 
the  carriage  arrived  at  his  house  about  four  in  the  afternoon,  that  he 
heard  the  defendant  direct  the  servant  to  drive  to  some  stables,  the 
name  of  which  he  did  not  remember,  and  to  meet  him  afterwards  with 
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the  carriage  at  the  Olympic  Theatre,  and  that  the  servant  turned  round 
and  drove  the  carriage  in  a  direction  which  would  lead  towards  Leices- 
ter Square. 

Wilde,  Seijt.,  in  reply.  First,  as  to  the  law:  The  rule  of  law  I 
take  to  be  this,  —  if  you  give  your  servant  the  care  and  control  of  your 
carriage  and  horses,  and  tell  him  to  take  the  carriage  to  a  given  place, 
you  place  the  carriage  under  his  control  as  to  the  mode  in  which  he 
is  to  arrive  at  that  place,  and  for  his  conduct  in  the  course  of  the  execu- 
tion of  that  order  you  will  be  responsible.  We  shall  have  next  the 
case  of  a  stage  coach,  and  it  will  be  said  that  if  the  coach  does  not  go 
by  the  usual  and  direct  road,  the  proprietors  will  not  be  liable.  The 
case  cited  of  M'Manus  r.  Crickett  is  quite  a  dififerent  case,  —  there 
the  servant  had  a  spite  against  the  officer,  and  drove  against  him« 

Erskike,  J.     It  is  quite  a  different  case. 

Wilde^  Seijt  It  is  an  improper  mode ;  but  is  a  mode  of  conducting 
the  employment — the  man  was  out  of  his  road  —  his  object  was  the 
Red  Lion  Stables,  and  he  went  out  of  his  way  for  purposes  of  his  own, 
but  still  it  was  an  improper  act  while  under  his  master's  orders.  It 
may  be  said  next,  that  if  the  servant  turns  out  of  his  road  to  get  some- 
thing to  drink,  the  master  will  not  be  liable  for  any  injury  done  by  him. 
It  is  enough  that  it  is  in  the  course  of  his  employ,  though  he  acts  im- 
properly in  carrying  his  master's  orders  into  execution.  The  question 
is,  was  he  when  the  act  occurred  in  the  course  of  the  master's  emploj^? 
If  he  was,  the  master  will  be  liable.  Afber  some  observations  by  tiie 
learned  seijeant  on  the  question  of  negligence, 

Erskinb,  J.,  in  summing  up,  said :  This  is  an  action  brought  by  the 
plaintiff  to  recover  damages  for  an  injury  which  she  allies  she  has 
sustained  by  the  negligent  conduct  of  the  defendant's  servant  The 
law  has  said  that  whenever  an  injury  has  been  occasioned  by  the 
negligent  conduct  of  a  person  in  the  service  of  another,  the  master 
is  answerable  for  it ;  and  this  is  for  the  purpose  of  inducing  those 
who  employ  others  to  take  care  that  they  employ  proper  persons.  The 
defendant  pleads,  first,  that  the  horse  and  carriage  were  not  his,  and, 
secondly,  that  the  servant  was  not  his  servant ;  but  it  has  been  clearly 
proved  by  the  witnesses  on  the  part  of  the  defendant,  that  the  carriage 
was  the  defendant's,  and  that  the  person  driving  it  was  his  servant. 
But  in  addition  to  these  he  has  pleaded,  thirdly,  that  the  horse  and 
carriage  at  the  time  of  the  injury  were  not  in  the  employ  of  the  defend- 
ant, but  were  improperly  used  by  the  servant  for  purposes  of  his  own ; 
and  evidence  has  been  given  that  the  master  directed  the  servant  to 
drive  to  the  Bed  Lion,  in  Castle  Street,  Leicester  Square,  but  that  the 
servant  improperly  drove  to  the  Old  Street  Road,  to  deliver  a  parcel  of 
his  own ;  and  the  point  has  been  put  to  the  court,  that  inasmuch  as  it 
is  dear  that  the  servant  was  not  at  that  time  engaged  in  his  master's 
business,  this  action  cannot  be  maintained.  But  I  am  of  opinion  that 
this  action  may  be  maintained.  I  think  the  law  has  been  most  properly 
laid  down  by  Mr.  Baron  Parke,  in  the  case  which  has  been  cited.    It  is 
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quite  dear  that,  if  a  servant  without  his  master's  knowledge  takes  his 
master's  carriage  oat  of  the  coach-hoase,  and  with  it  commits  an  injury,^ 
the  master  is  not  answerable ;  and  on  this  ground,  that  the  niastei'  has 
not  entrusted  the  servant  with  the  carriage.  But  whenever  the  master 
has  entrusted  the  servant  with  the  control  of  the  carriage,  it  is  no  answer 
that  the  servant  acted  improperly  in  the  management  of  it.  If  it  were, 
it  might  be  contended  that  if  a  master  directs  his  servant  to  drive 
alowlj,  and  the  servant  disobeys  his  orders,  and  drives  fast,  and 
through  his  negligence  occasions  an  injury^  the  master  will  not  be 
liable.  But  that  is  not  the  law:  the  master  in  such  a  case  will  be 
liable,  and  the  ground  is,  that  he  has  put  it  in  the  servant's  power  to 
mismanage  the  carriage,  by  entrusting  him  with  it.  And  in  this  case, 
I  am  of  opinion  that  the  servant  was  acting  in  the  course  of  his  employ* 
ment,  and  till  he  had  deposited  the  carriage  in  the  Red  Lion  Stables, 
in  Castle  Street,  in  Leicester  Square,  the  defendant  was  liable  for  any 
injury  which  might  be  committed  through  his  negligence.  After  read- 
ing the  evidence  and  observing  on  the  question  of  negligence,  His 
Lordship  left  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff — damages,  £25* 

WiUkj  Seijt.,  and  Channdl,  for  the  plaintiflP. 

Blade,  for  the  defendant. 


QUARMAN  V.  BURNETT. 

Exchequer.     1840. 

[6  M.  f  W.  499.1 

Cass.  The  declaration  stated,  that  the  plaintiff,  on  the  21st 
December,  1838,  was  possessed  of  a  carriage,  to  wit,  a  chaise  of 
great  value,  &c.,  and  of  a  horse  then  drawing  the  same,  in  which 
said  carriage  the  plaintiff  was  then  riding :  and  that  the  defendants 
were  also  possessed  of  a  carriage,  to  wit,  a  chariot,  to  which  said  car- 
riage of  the  defendants  were  harnessed  two  horses,  and  which  said 
carriage  and  horses  were  then  under  the  care  of  the  defendants. 
Nevertheless  the  defendants  so  carelessly  &c.  conducted  themselves 
in  the  premises,  that  by  and  through  the  mere  carelessness,  negligence, 
want  of  proper  caution,  and  improper  conduct  of  the  defendants  in  that 
behalf,  the  said  horses  so  harnessed  to  the  carriage  of  the  defendants 
started  off  with  the  said  carriage,  witJiout  a  driver  or  other  person  to 
manage^  govern^  or  direct  the  same,  whereby  the  said  carriage  of  the 
defendants  then  ran  and  struck  with  great  force  against  the  said  carriage 
of  the  plaintiff,  and  thereby  greatly  crushed  and  injured  the  same, 
and  the  plaintiff  was  thrown  with  great  force  and  violence  out  of  his 
earriage  upon  the  ground,  &c,  &c. 

Fleas,  first,  not  guilty ;  secondly,  that  the  said  carriage  and  horaea  ia 
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the  declaration  mentioned,  or  either  of  them,  were  not  under  the  care 
of  the  defendants,  or  either  of  them,  in  manner  and  form,  dec. ;  upon 
which  issues  were  Joined. 

At  the  trial  before  Maule,  B.,  at  the  Middlesex  Sittings  in  last 
Michaelmas  Term^  the  following  appeared  to  be  the  material  facts  of 
the  case:< — 

The  defendants  are  elderly  ladies  resident  in  Moore  Place,  Lambetli* 
keeping  a  carriage  of  their  own,  but  hiring  horses  and  a  coachman 
from  a  Job-mistress  of  the  name  of  Mortlock.  They  generally  had  the 
same  horses,  and  alwa^'s  the  same  coachman,  a  man  of  the  name  of 
Kemp  (the  only  regular  coachman  in  Miss  Mortlock's  employ),  to 
whom  they  paid  2»,  for  each  drive,  having  told  him  when  they  first  set 
up  their  own  carriage,  three  years  ago,  that  they  would  pay  him  that 
sum.  He  received  regular  weekly  wages  from  Miss  Mortiock.  The 
defendants  sometimes  took  the  coachman  and  horses  into  the  country 
for  several  weeks,  when  they  paid  him  a  certain  sum  per  week.  They 
had  a  plain  coachman's  coat  and  a  livery  hat,  for  which  Kemp  was 
measured,  and  which  he  wore  when  driving  the  defendants,  and  took  off 
on  his  return  to  their  house,  where  the  coat  and  hat  were  hung  up  in 
the  passage.  On  the  21st  December,  1888,  he  went  into  the  defend- 
ants' house  to  pull  off  the  hat  (he  did  not  wear  the  coat  that  day, 
having  his  own  box  coat  on),  and  left  no  one  in  the  charge  of  the  horses : 
they  started  off,  ran  against  the  plaintifPs  chaise,  which  was  drawn  up 
on  the  side  of  the  footpath,  threw  him  out,  and  seriously  injured  him, 
and  damaged  the  chaise. 

This  being  the  state  of  facts,  it  was  contended  for  the  defendants 
that  Kemp  was,  under  the  circumstances,  the  servant  not  of  the  de* 
fendants,  but  of  the  Job-mistress,  and  that  the  defendants  were  not 
responsible.  The  following  cases  were  referred  to:  Laugher  v. 
Pointer,  5  B.  &  C.  547;  Smith  v.  Lawrence,  2  Man.  &  R.  L; 
Brady  v,  Giles,  1  M.  &  Rob.  494 ;  Fenton  v.  Dublin  Steam  Packet 
Co.,  8  Ad.  &  K.  835 ;  1  P.  &  D.  103 ;  Randleson  v.  Murray,  8 
Ad.  &  E.  109 ;  3  N.  &  P.  239.  The  learned  Judge  thought  there 
was  evidence  to  go  to  the  Jury,  but  gave  the  defendants'  counsel 
leave  to  move  to  enter  a  nonsuit :  it  appearing  to  him  that  there  was 
some  evidence  that  the  cannage  was  under  the  defendants'  care,  both 
in  respect  of  their  choosing  this  particular  coachman,  and  also  in 
respect  of  his  having  gone  to  put  back  their  hat,  and  left  the  carriage 
unattended  to.  And  he  told  the  Jury  that  if  the  coachman  was,  at  the 
time  the  horses  ran  away,  acting  as  the  servant  of  the  defendants, 
they  were  liable :  and  that  he  thought  he  was  acting  as  such  servant,  if 
the  Job-mistress  appointed  *him  specially  at  the  defendants'  desire,  or  if 
in  putting  back  his  hat  he  acted  for  the  defendants.  The  jury  found  a 
venlict  for  the  plaintiff,  damages  1982.  9«. 

Kelly  having  obtained  a  rule  niai  for  entering  a  nonsuit,  pursuant  to 
the  leave  reserved, 

Thomas  (Sir  F.  Pottock  with  him)  showed  cause. 

ChanneU,  Seijt.  (KeOy  with  him),  in  support  of  the  rule. 
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Parke,  B.*    On  the  argument,  in  the  course  of  which  the  principal 
aothorities  were  refeiTed  to,  we  intimated  our  opinion  that  we  should 
be  called  upon  to  decide  the  point  which  arose  in  the  case  of  Laugher 
V.  Pointer,  and  upon  which  not  onlj-  the  Court  of  King's  Bench,  but  the 
twelve  Judges  difiPered ;  as  the  special  circumstances  above  mentioned 
did  not  seem  to  us  to  make  any  difference ;  and  we  are  still  of  opinion 
that  they  did  not     It  is  undoubtedly  true  that  there  may  be  special 
drcomstances  which  may  render  the  hirer  of  job-horses  and  servants 
responsible  for  the  neglect  of  a  servant,  though  not  liable  by  virtue  of 
the  general  relation  of  master  and  servant.     He  may  become  so  by  his 
own  conduct,  as  by  taking  the  actual  management  of  the  horses,  or 
ordering  the  servant  to  drive  in  a  particular  manner,  which  occasions 
the  damage  complained  of,  or  to  absent  himself  at  one  particular  mo- 
ment, and  the  like.    As  to  the  supposed  choice  of  a  particular  servant,, 
my  Brother  Maule  thought  there  was  some  evidence  to  go  to  the  Jury, 
of  the  horses  being  under  the  defendants'  care,  in  respect  of  their  choos- 
ing this  particular  ooachman.    We  feel  a  difficulty  in  saying  that  there 
was  any  evidence  of  choice,  for  the  servant  was  the  onlt/  regular  coach- 
man of  the  Job-mistress's  yard ;  when  he  was  not  at  home,  the  defend- 
ants had  occasionally  been  driven  by  another  man,  and  it  did  not 
appear  that  at  any  time  since  they  had  their  own  carriage,  the  regular 
coachman  was  engaged,  and  they  had  refused  to  be  driven  by  another ; 
and  the  circnmstance  of  their  having  a  livery,  for  which  he  was  meas- 
ured, is  at  once  explained  by  the  fact,  that  he  was  the  only  servant  of 
Miss  Mortlock  ever  likely  to  drive  them.    Without,  however,  pro- 
Doondng  any  opinion  upon  a  point  of  so  much  nicet}*,  and  so  little  defined, 
as  the  question  whether  there  is  some  evidence  to  go  to  a  Jurj^,  of  any 
fact,  it  seems  to  ns  that  if  the  defendants  had  asked  for  this  particular 
servant,  amongst  many,  and  refused  to  be  driven  b}-  any  other,  they 
would  not  have  been  responsible  for  his  acts  and  neglects.   If  the  driver 
be  the  servant  of  a  Job-master,  we  do  not  think  he  ceases  to  be  so  by 
reason  of  the  owner  of  the  carriage  preferring  to  be  driven  by  that  par- 
ticular servant,  where  there  is  a  choice  amongst  more,  any  more  than  a 
hack  post-boy  ceases  to  be  the  servant  of  an  innkeeper,  where  a  travel- 
ler has  a  particular  preference  of  one  over  the  rest,  on  account  of  his 
sobriety  and  carefulness.     If,  indeed,  the  defendants  had  insisted  upon 
the  horses  being  diiven,  not  bj'  one  of  the  regular  servants,  but  by  a 
stranger  to  the  job-master,  appointed  by  themselves,  it  would  have 
made  all  the  difference.    Nor  do  we  think  that  there  is  any  distinction 
in  this  case,  occasioned  by  the  fact  that  the  coachman  went  into  the 
house  to  leave  his  hat,  and  might  therefore  be  considered  as  acting  by 
their  directions,  and  in  their  service.    There  is  no  evidence  of  any 
special  order  in  this  case,  or  of  any  general  order  to  do  so,  at  all  times, 
wiAout  ieomng  any  one  at  the  horses*  heads.    If  there  had  been  any 
evidence  of  that  kind,  the  defendants  might  have  been  well  consid- 

1  After  8tatin£  the  case. —  £d. 
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cred  as  hayfog  taken  the  care  of  the  horses  upon  themselves  in  the 
meantime. 

Besides  these  two  circumstances,  the  fact  of  the  coachman  wearing 
the  defendants'  liver}',  with  their  consent,  whereby  they  were  the 
of  inducing  third  persons  to  believe  that  he  was  their  servant, 
mentioned  in  the  course  of  the  argument  as  a  ground  of  liability, 
but  cannot  affect  our  decision.  If  the  defendants  had  told  the  plaintiff 
that  he  might  sell  goods  to  their  livery  servant,  and  had  induced  him  to 
omtract  with  the  coachman,  on  the  footing  of  his  really  being  such 
aerrant,  they  would  have  been  liable  on  such  contract :  but  this  repre- 
sentation can  only  conclude  the  defendants  with  respect  to  those  who 
have  altered  their  condition  on  the  faith  of  its  being  true.  In  the 
present  case,  it  is  matter  of  evidence  only  of  the  man  being  their 
servant,  which  the  fact  at  once  answers. 

We  are  therefore  compelled  to  decide  upon  the  question  left  unsettled 
by  the. case  of  Laugher  v.  Pointer,  in  which  the  able  judgments  on  both 
sides  have,  as  is  observed  bj*  Mr.  Justice  Story  in  his  Book  on  Agency, 
page  406,  ^^  exhausted  the  whole  learning  of  the  subject,  and  should 
on  that  account  attentively  be  studied."  We  have  considered  them 
ftilly,  and  we  think  the  weight  of  authorit}',  and  legal  principle,  is 
in  favour  of  the  view  taken  by  Lord  Tenterden  and  Mr.  Justice 
Littledale. 

The  immediate  cause  of  the  injury  is  the  personal  neglect  of  the 
coachman,  in  leaving  the  horses,  which  were  at  the  time  in  his  imme- 
diate care.  The  question  of  law  is,  whether  any  one  but  the  coachman 
is  liable  to  the  party  injured ;  for  the  coachman  certainly  is. 

Upon  the  principle  that  qui  facit  per  alium  facit  per  se,  the  master  is 
responsible  for  the  acts  of  bis  servant ;  and  that  person  is  undoubtedly 
liable  who  stood  in  the  relation  of  master  to  the  wrong-doer — he  who 
had  selected  him  as  his  servant,  from  the  knowledge  of  or  belief  in  his 
skill  and  care,  and  who  could  remove  him  for  misconduct,  and  whose 
orders  he  was  bound  to  receive  and  obey ;  and  whether  such  servant 
has  been  appointed  by  the  master  directly,  or  intermediately  through 
the  intervention  of  an  agent  authorized  by  him  to  appoint  servants  for 
him,  can  make  no  difference. 

But  the  liability,  by  virtue  of  the  principle  of  relation  of  master  and 
servant,  must  cease  where  the  relation  itself  ceases  to  exist :  and  no 
other  person  than  the  master  of  such  servant  can  be  liable,  on  the  simple 
ground  that  the  servant  is  the  servant  of  another,  and  his  act  the  act  of 
another ;  consequently,  a  third  person  entering  into  a  contract  with  the 
master,  which  does  not  raise  the  relation  of  master  and  servant  at  all,  is 
not  thereby  rendered  liable ;  and  to  make  such  person  liable,  recourse 
must  be  had  to  a  different  and  more  extended  principle,  namely  that  a 
person  is  liable  not  only  for  the  acts  of  his  own  servant,  but  for  any  in- 
Jury  which  arises  by  the  act  of  another  person,  in  carrying  into  execution 
that  which  that  other  person  has  contracted  to  do  for  his  benefit  That, 
however,  is  too  large  a  position,  as  Lord  Chief  Justice  Eyre  says  in  the 
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case  of  Bash  v.  Steinman,  1  Bos.  &  P.  404,  and  cannot  be  maintained  to 
its  foil  extent  without  overturning  some  decisions,  and  producing  conse- 
quences which  would,  as  Lord  Tenterden  observes,  ^'  shock  the  common 
sense  of  all  men ; "  not  merely  would  the  hirer  of  a  post-chaise,  hackney- 
ooach,  or  wherry  on  the  Thames,  be  liable  for  the  acts  of  the  owners  of 
those  vehicles,  if  they  had  the  management  of  them,  or  their  servants,  if 
they  were  managed  by  servants,  but  the  purchaser  of  an  article  at  a  shop, 
which  he  had  ordered  the  shopman  to  bring  home  for  him,  might  be  made 
responsible  for  an  injury  committed  b}'  the  shopman's  carelessness,  whilst 
passing  along  the  street  It  is  true  that  there  are  cases — for  instance, 
that  of  Bush  v.  Steinman,  Sly  v.  Edgley,  6  Esp.  6,  and  others,  and  per- 
haps amongst  them  may  be  classed  the  recent  case  of  Randleson  v. 
Murray  —  in  which  the  occupiers  of  land  or  buildings  have  been  held 
responsible  for  acts  of  others  than  their  servants,  done  upon,  or  near, 
or  in  respect  of  their  property.  But  these  cases  are  well  distinguished 
by  my  Brother  Littledale  in  his  very  able  Judgment  in  Laugher  v. 
Pointer.  •  .  . 

It  is  anneoessary  to  repeat  at  length  the  reasons  given  by  my  Brother 
Littledale  for  this  distinction,  which  appear  to  us  to  be  quite  satisfac- 
tory ;  and  the  general  proposition  referred  to,  upon  which  only  can  the 
defendants  be  liable  for  the  acts  of  persons  who  are  not  their  servants, 
seems  to  us  to  be  untenable.  We  are  therefore  of  opinion  that  the  de- 
fendants were  not  liable  in  this  case,  and  the  rule  must  be  made  abso- 
kifee  to  enter  a  verdict  for  the  defendants  on  the  second  issue. 

Mule  absoltUe. 


MARTIN  V.   TEMPERLEY. 
Queen's  Bench.    1843. 

[4  Q.  B,  298.] 

Thb  declaration  stated  that,  whereas  plaintiff,  on  etc.,  before  and  at 
the  time  of  the  grievance  hereinafter  mentioned,  was  lawfully  pos- 
sessed of  a  certain  boat  of  great  value,  to  wit,  etc.,  then  lawfully  being 
in  the  River  Thames ;  and  defendant  was  also  then  possessed  of  two 
barges  in  the  same  river,  and  then  had  the  care,  direction  and  manage- 
ment of  the  same ;  yet  defendant,  not  regarding  his  duty  in  that  behalf, 
whilst  the  said  boat  of  plaintiff  so  was  in  the  River  Thames  aforesaid, 
to  wit  on  etc.,  took  so  little  and  such  bad  care  of,  and  so  carelessly, 
Qegligently  and  improperly  managed,  governed  and  directed  his  said 
barges,  that  one  of  them,  by  and  through  the  carelessness,  misdirection 
and  mismanagement,  negligence  and  improper  conduct  of  defendant 
and  his  servants  in  that  behalf,  then  with  great  force  and  violence  ran 
foal  of  and  struck  against  the  said  boat  or  vessel  of  plaintiff,  and 

thereby  then  greatly  broke,  damaged  and  injured  the  same ;  and  by 

0 
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means  of  the  premises  the  said  boat  of  plaintiff  then  became  and 
filled  with  water,  and  sank  in  the  said  river ;  and  thereby'  divers  goods 
and  chattels,  to  wit  etc.  (special  damage  from  the  loss  of  goods  on 
board,  expense  of  repairs  and  deprivation  of  the  use  of  the  vessel, 
and  other  expenses  in  respect  of  goods  on  board,  and  of  the  vessel). 

Pleas.  1.  Not  guilty.  2.  That  defendant,  had  not,  at  the  time  of 
the  committing,  etc.,  the  care,  direction,  or  management  of  the  two 
vessels  or  barges,  or  either  of  them ;  conclusion  to  the  country.  Issae 
thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings 
after  Hilary  term,  1842,  it  appeared  that  the  defendant  had  hii*ed  by 
the  year  two  barges  mentioned  in  the  declaration  from  one  Covington, 
who  was  the  owner  of  the  barges  and  a  freeman  of  the  Company  of 
Watermen  and  Lightermen,  incorporated  by  Stat, 7  &  8  G.  4,  c.  75, 
§  4,  that  it  was  usual  to  hire  barges  in  this  manner ;  and  that  the  t^arges 
so  hired  were  entirel}'  under  the  control  of  the  persons  hiring  them. 
The  accident  occurred  within  the  limits  named  in  the  title  of  the  act, 
and  was  occasioned  by  the  two  barges,  which  at  the  time  were  lashed  to- 
gether, coming  into  collision  with  the  plaintiff's  boat.  The  barges 
were  at  that  time  under  the  management  of  two  men  named  Wickings 
and  Martin.  Martin  was  a  freeman  of  the  Company  of  Watermen 
and  Lightermen,  and  Wickings  was  an  apprentice  to  his  own  brother, 
Joseph  Richard  Wickings.  J.  B.  Wickings  was  a  freeman  of  the  corn- 
pan}',  and  foreman  to  the  defendant ;  he  was  paid  by  the  defendant 
weekly ;  and  he  had  let  out  himself  and  his  apprentice  by  the  week. 
He  hired  Martin  for  the  particular  job,  and  was  also  paid  by  the  de- 
fendant for  what  Wickings  the  apprentice  did,  by  the  job.  The  de- 
fendant's counsel  contended  that  the  defendant  was  not  liable  for  the 
damage,  inasmuch  as  he  was  bound  to  employ  only  persons  authorized 
to  navigate,  under  Stat.  7  &  8  G.  4.  c.  75,  §  87.  A  copy  of  the  b\*-law8, 
made  under  §  57  of  the  statute,  was  put  in ;  by  the  25th  of  which  it  was 
ordained  that,  during  all  the  time  that  any  barge,  &c.,  should  be  navi- 
gating or  passing  along  the  river  within  the  limits,  one  able  and  skilful 
man,  authorized  by  law,  should  be  constantly  on  board  the  same,  for 
the  navigation  and  management  thereof;  and,  if  the  owner  or  owners 
of  any  such  barge,  &c.,  should  permit  or  suffer  the  same  to  pass  along 
any  part  of  the  limits  aforesaid  without  having  at  least  one  such  able  or 
skilful  man  or  other  person,  authorized  as  aforesaid,  to  navigate  the  same, 
he  or  they,  or  any  of  them,  should  forfeit  for  every  such  offence  40«. ; 
and,  if  the  person  or  persons  on  board  should  quit  or  leave  the  barge, 
&c.,  at  any  time  during  the  navigation  or  passage  through  the  limits, 
he  or  they  should  forfeit  and  pay  for  every  such  offence  40«. ;  and  it 
should  be  lawful  for  any  harbor-master  and  his  assistants  to  remove 
the  said  barge,  &c. ;  and  the  charges  and  expenses  thereof  respec- 
tively should  be  paid  by  the  owner  or  owners  or  master  thereof.  It 
appeared  that  there  were  about  six  thousand  freemen  and  apprentices. 
The  jury  being  of  opinion  that  negligence  was  proved,  the  Ix)rd  Chief 
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Jostice  directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  for  a 
nonsuit,  or  a  verdict  for  the  defendant  on  the  second  plea.  In  Easter 
term,  1842,  Richards  obtained  a  rule  nisi  for  a  nonsuit  or  verdict  for 
defendant,  or  for  a  new  trial. 

Thesiffer  and  BoviU  now  showed  cause. 

72.  F.  Richards  and  Peacock,  contra. 

Lord  Denman,  C.  J.  It  is  quite  clear  that  the  defendant  is  the  party 
Uable.  In  the  first  place,  every  man  is  liable  for  the  misconduct  of  his 
servants;  and,  in  the  second,  the  men  here  undoubtedly  were  the  ser* 
vants  of  the  defendant ;  and  men  so  emploj'ed  are  even  called  servants 
in  Stat.  7  &  8  G.  4.  c.  75,  §  102.  But  a  question  is  made,  whether  the 
limitation  of  the  defendant's  power  of  choice  deprived  the  party  injured 
of  the  remedy  against  him.  I  cannot  think  it  can  be  reasonably  con- 
tended that  it  does :  the  inconvenience  would  be  enormous.  Mr.  Bo- 
viU's  argument  on  the  statute  respecting  apprentices  bears  very  strongly 
on  the  point.  Before  the  repeal  on  that  statute,  persons  could  not  be 
employed  in  trades  without  having  been  apprenticed;  the  selection 
therefore  was  limited  just  as  much  as  here.  Sect  89,  of  Stat.  7  &  8 
G.  4.  c.  75  makes  an  unskilful  navigator  liable,  to  the  amount  of  £5, 
for  the  mischief  he  may  do ;  but  he  is  not  touched  in  this  respect  by 
any  other  provision  of  the  act  The  decision  of  Dr.  Lushington  in  The 
Maria,  1  W.  Bob.  Adm.  R.  95,  cannot  be  applied  to  this  case.  Dr. 
Lushington  must  be  understood  as  assuming  that  the  master  was  there 
bouod  to  take  the  first  licensed  pilot  who  offered  himself.  He  clearly 
considers  that,  under  §  6  of  the  Newcastle  Pilot  Act,  41  G.  8.  (U.  K.) 
c.  86,  the  master  of  the^ship,  being  foreign,  was  bound  to  take  the  pilot 
on  board,  without  any  power  of  selection ;  and  indeed  in  the  case  of  a 
foreign  vessel  in  a  strange  port  there  could  seldom  be  any  ground  for 
preferring  one  pilot  to  another,  and  therefore  little  practical  power  of 
selection,  even  if  two  or  three  offered  themselves  at  the  same  time. 
The  rule  of  respondeat  superior  is  not  impeached :  the  only  question 
is  who  is  the  superior.  Under  Stat.  6  G.  4.  c.  125,  the  authority  of  the 
master  is  absolutely  superseded  by  that  of  the  pilot.  Milligan  r.  Wedge, 
12  A.  &  E.  737,  has  been  fairly  pressed  upon  us ;  but  the  distinction 
between  that  case  and  the  present  is  clear.  The  drover  there  was  pur- 
suing a  separate  trade :  to  dri^e  the  bullocks  was  no  part  of  the  butch- 
er's bosiness ;  he  had  only  to  select  the  licensed  drover,  who  was  the 
person  tiiat  set  in  motion  the  servant  whose  negligent  driving  did  the 
mischief;  and  the  owner  of  the  bullock  had  no  longer  any  control  over 
it.  In  the  present  case  it  was  otherwise ;  and  therefore  our  decision 
here  is  not  inconsistent  with  that  in  Milligan  v.  Wedge. 

Pattbsoic,  J.  I  am  of  the  same  opinion.  The  first  question  is, 
whether  the  relati<lli  of  master  and  servant  existed  between  the  defend- 
ant and  those  managing  his  barges ;  and  next,  if  it  did,  whether  there 
be  anything  in  Stat  7  &  8  G.  4,  c.  75  that  prevents  the  legal  oonse- 
qaences  following  from  such  a  relation.  On  the  part  of  the  defend- 
ant it  is  argued,  without  reference  to  the  statute,  tiiat  this  is  the  case 
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not  of  master  and  servant,  but  of  an  independent  contract  to  perform 
the  work,  as  in  Milligan  v.  Wedge  and  Qaarman  v.  Burnett,  6  M.  &  W« 
499.    But  that  is  clearly  erroneous.    Independently  of  the  act^  the  men 
navigating  the  barges  would  clearly  be  the  defendant's  servants.     If 
the  defendant,  being  at  liberty  to  employ  whom  he  pleased,  engaged 
persons  to  manage  his  barges  on  the  Thames,  I  cannot  see  how  it  is 
possible  to  contend  that  they  were  not  his  servants  as  much  as  a  man 
whom  he  might  employ  to  drive  his  carriage.    Where,  indeed,  a  man 
hires  another  man's  servant  fh>m  him,  though  such  servant  be  em- 
ployed to  drive  where  the  person  hiring  pleases,  it  has  been  held  in 
Quarman  v.  Burnett,  that  the  servant  so  hired  is  not  the  servant  of  the 
person  so  hiring.    That  case  certainly  carried  the  exception  a  great 
way ;  but  there  the  servant  hired  was  ordinarily  in  the  employment  of 
the  person  from  whom  he  was  hired,  and  who  let  horses  along  with  the 
driver.    That  case  is  not  like  the  present.    The  second  question,  then, 
is  as  to  the  effect  of  Stat  7  &  8  G.  4.  c.  75.    That  indeed  confined  the 
defendant  to  employing  as  his  servants  only  individuals  of  a  particular 
class.    It  narrowed  the  number  of  persons  flrom  whom  he  could  select. 
But  that  is  very  different  from  the  state  of  things  created  by  the  Pilot 
Act,  where  a  party  must  take  the  first  pilot  who  offers  himself.     Here 
the  defendant  had  the  power  of  selection,  though  from  a  limited  num- 
ber, and  no  case  has  gone  so  far  as  to  decide  that  the  person  hired 
ceases  to  be  the  servant  of  the  person  hiring  if  he  is  necessarily  se- 
lected from  a  number,  though  limited.    I  was  much  struck  with  the 
argument  deduced  fVom  the  old  Statute  of  Apprenticeship.     According 
to  the  doctrine  contended  for  on  the  part  of  Jhe  defendant,  it  would 
hardly  have  been  possible,  while  that  act  was  in  force,  to  employ  a  man 
as  a  servant.     I  do  not  put  the  case  on  the  largeness  of  ^e  number 
from  which  the  selection  may  here  be  made ;  the  principle  seems  to  me 
the  same  whether  the  number  be  five  hundred  or  five  thousand.    If 
there  be  a  power  of  selection,  and  not,  as  in  the  Pilot  Act,  a  provision 
preventing  any  choice,  the  person  hired  is  the  servant  of  the  person 
hiring.     At  first  I  felt  the  difiSculty  raised  by  Lucey  t^.  Ingram,  6  M. 
&  W.  302.    That  case,  however,  was  decided  on  the  words  of  the  Pilot 
Act,  6  6.  4.  c.  125.     It  is  true  that  the  defendant  there  came  within 
the  exemption  of  §  63  of  the  Act,  and  was  not  obliged  to  take  a  pilot. 
But  the  pilot,  under  §  72,  was  compelled  to  act  when  called  upon  ;  and 
the  court  rested  their  decision  on  the  precise  words  of  §  55,  which 
''exempts  the  owner  ft-om  responsibility  in  respect  of  accidents  hap- 
pening by  reason  of  the  default  of  any  pilot,  acting  under  or  in  pursu- 
ance of  the  provisions  of  the  Act "  (6  M.  db  W.  816) ;  and  they  held 
that  the  pilot  was  so  acting,  whether  the  owner  was  compelled  to  em- 
ploy him  or  not.     And  they  conclude  as  follows.     '^  The  case  before 
us  is  clearly  within  the  words  of  the  exempting  clause ;  and  we  must 
therefore  hold  it  to  be  within  its  spirit  and  meaning,  unless  (which  is 
not  the  case)  some  manifest  inconvenience  or  inconsistency  should  result 
from  our  so  doing."    The  decision,  so  explained,  is  inapplicable  to  the 
present  question. 
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Coleridge,  J.  Though  this  case  has  been  argued  at  some  length 
and  with  much  ingenuity,  the  point  is  not  difficult.  The  question  is, 
were  the  defendant  and  the  persons  employed  by  him  master  and 
servants?  If  they  were,  the  general  principle  applies.  And  the  tests 
leave  no  doubt  that  they  were.  First,  the  men  were  selected  by  the  de- 
fendant ;  seoondl}',  they  were  paid  by  him ;  thirdly',  they  were  doing 
his  work ;  fourthly,  they  were  under  his  control,  that  is,  in  doing  the 
work  in  the  ordinary  way.  It  is  said  that  a  dilTerence  arises  where  the 
workman  is  paid  so  much  for  doing  the  whole  job.  But  the  defendant 
might  pay  either  for  a  given  time  or  a  given  work ;  and  the  men  here 
were  as  much  under  the  defendant's  control  as  a  gentleman's  coachman 
is  under  that  of  his  master.  The  master  cannot  order  the  coachman  to 
do  an  ill^al  act,  as  to  drive  furiously,  or  on  the  wrong  side.  But,  sub- 
ject to  that,  the  master  has  the  control  over  the  coachman.  So  here 
the  defendant  had  the  control  over  the  persons  navigating  the  barge, 
subject  to  the  rules  of  the  river.  The}*  are,  principally,  selected  by 
him.  Suppose  the  owner  of  a  barge,  seeing  a  number  of  watermen  on 
the  side  of  the  river,  chose  to  hire  one  who  was  incompetent,  would  not 
he  have  made  the  selection?  Then,  if  the  men  here  were  the  defend- 
ant's servants,  on  what  grounds  is  the  defence  put  ?  On  two  only.  First, 
that  the  defendant  was  bound  to  select  from  a  particular  class ;  secondly, 
that  he  was  not  allowed  to  do  the  work  for  himself.  But  neither  of 
these  grounds  is  sufficient.  As  to  the  first,  it  is  true  that  the  defendant 
was  bound  to  select  from  a  class ;  and  so  we  all  practically  are  limited 
by  the  necessity  of  choosing  persons  of  skill  and  fitness ;  but,  if  we 
can  choose  from  a  class,  whether  large  or  small,  our  contract  places  us 
in  the  situation  of  a  party  responsible  for  the  acts  of  those  whom  he 
does  choose.  And,  as  to  the  defendant  not  being  able  to  do  the  work 
for  himself,  the  law,  for  the  public  safety,  imposes  a  qualification,  and 
makes  the  apprenticeship  a  test  of  fitness.  Though  the  defendant  waa 
obliged  to  employ  one  qualified  person,  he  still  made  those  whom  he 
did  employ  his  servants  by  the  contract.  Both  grounds  of  defence 
therefore  fail.  Bule  ducharged. 
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REEDIE  V.   LONDON  AND  NORTH   WESTERN  RAILWAY 

COMPANY. 

HOBBIT  V.   LONDON  AND   NORTH  WESTERN  RAILWAY 

COMPANY. 

Exchequer.    1849. 

[4  Exch,  244.] 

Tms  was  an  action  by  the  widow  and  administratrix  of  a  person  who 
was  killed  while  passing  under  a  yiaduct  in  course  of  construction,  as 
part  of  a  railway  from  Leeds  to  Dewsbury.  The  action  was  brought 
to  recover  compensation,  for  the  benefit  of  herself  and  her  children 
under  the  provisions  of  the  9  &  10  Vict,  c  93.  The  declaration  stated 
that  the  defendants  were  possessed  of  a  viaduct  over  the  Gomersall 
and  Dewsbury  turnpike-road,  such  viaduct  being  part  of  a  railway  then 
in  course  of  construction  between  Dewsbury  and  Leeds;  yet  the 
defendants  conducted  themselves  in  making  the  said  archway  over  the 
said  turnpike  road  so  negligently  that,  by  reason  thereof,  a  large 
stone,  parcel  of  the  materials  used  in  the  construction  of  the  said  arch- 
way, fell  on  the  plaintiflTs  husband  as  he  was  passing  along  the  road, 
whereby  he  was  killed. 

The  pleas  were  first,  not  guilty ;  secondly,  that  the  defendants  were 
not  making  the  said  archway  in  manner  and  form,  &c.  Upon  which 
pleas  issues  were  joined.  At  the  trial,  before  Crbsswell,  J.,  at  the 
last  York  Summer  Assizes,  the  material  facts  proved  were  as  follows : 
On  the  30th  of  June,  1845,  an  Act  of  Parliament,  intituled  ''The 
Leeds,  Dewsbur}^  and  Manchester  Railway  Act,  1845/'  received  the 
Royal  assent  By  tlie  provisions  of  that  Act,  a  company  was  incorpor- 
ated in  the  usual  way,  for  the  purpose,  among  other  objects,  of  forming 
the  railwa}'  in  question.  By  an  indenture,  dated  the  29th  of  Septem- 
ber, 1846,  made  between  the  company  of  the  one  part,  and  Joseph 
Crawshaw  and  Richard  Crawshaw  of  the  othef  part,  llie  Messrs.  Craw- 
shaw  covenanted  with  the  company  that  they  would,  in  consideration 
of  a  sum  of  X55,000,  to  be  paid  as  therein  mentioned,  make  and  com- 
plete a  portion  of  the  railway  described  in  the  indenture,  of  the  length 
of  8830  yards,  or  thereabouts,  with  all  excavations,  embankments, 
bridges,  tunnels,  viaducts,  roads,  fences,  and  other  works  connected 
therewith,  according  to  the  specification  referred  to.  Amongst  other 
stipulations  in  the  deed,  it  was  provided  that  the  works  were  to  be 
done  by  the  contractors ;  but  the  company  had  a  general  right  of  watch- 
ing the  progress,  and,  if  the  contractors  employed  incompetent  work- 
men, the  company  had  the  power  of  dismissing  them.  Under  this 
contract,  Messrs.  Crawshaw  proceeded  to  execute  the  works,  and, 
while  they  were  in  progress,  y\z.  on  the  9th  July,  1847,  another  Act 
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leoeived  the  Roj'al  assent,  whereby  it  was  enacted,  that  the  said  Leeds, 
Dewsbury,  and  Manchester  Railway,  with  all  and  singular  the  under- 
takings thereof,  as  well  those  which  had  been  cooimenced  as  those 
which  had  not,  and  all  the  real  and  personal  estate  of  the  said  com- 
panj,  should  (subject  to  the  existing  debts,  liabiiities,  and  contracts  of 
the  same  companj)  be  vested  in  the  London  and  North  Western  Rail- 
way Compan}',  and  might  be  lawfully  executed,  completed,  held, 
and  enjoyed  by  ihem^  in  the  same  way  as  they  might  have  beeif  ex- 
ecuted, completed^  held,  and  enjoyed  by  the  said  Leeds,  Dewsbury, 
and  Manchester  Company  if  that  Act  had  not  passed.  After  the  pass- 
ing of  this  second  Act,  Messrs.  Ci'awshaw  continued  to  proceed  with 
their  work,  and  in  the  course  of  it,  by  the  negligence  of  some  of  the 
contractor's  workmen,  a  heavy  stone  fell  from  a  travelling  truck  upon 
the  plaintiflrs  husband,  who  was  passing  along  the  road  underneath, 
and  occasioned  his  death.  Upon  these  facts,  a  verdict  was  found  for 
the  plaintiflT,  leave  being  reserved  for  the  defendants  to  move  to  enter 
a  nonsuit,  if  tlie  court  should  be  of  opinion  that  the  action  would  not 
lie. 

A  rule  nisi  having  been  obtained  accordingly,  against  this  rule,  in 
Hilary  Vacation  last  (Februaiy  13  and  14),  cause  was  shown  by 

Martin,  Pickering^  and  H.  Hill. 

Knowles^  and  HaUy  in  support  of  the  rule.  Cur  adv.  vuU. 

The  judgment  of  the  court  in  the  preceding  cases  was  now  given  by 
RoLTB,  B.  (His  Lordship  after  stating  the  pleadings  and  facts  in 
Reedie  v.  The  North  Western  Railway  Company,  as  above  set  forth, 
proceeded);  —  It  appears  to  us  quite  clear,  that  after  the  passing  of 
the  second  act,  the  contract  with  Messrs.  Crawshaw  was  transferred  to 
the  present  defendants,  so  as  to  make  them  liable  to  the  same  extent 
precisely,  as  the  original  Leeds,  Dewsbury,  and  Manchester  Company 
woold  have  been  liable,  if  the  second  act  had  not  passed.  But,  after 
ftill  consideration  of  the  subject,  we  are  of  opinion  that  neither  the 
defendants  nor  the  original  company-  are  liable. 

In  the  case  of  Qnarman  v.  Burnett,  this  court  decided  (adopting  the 
opinion  of  Lord  Tenterden  and  Mr.  Justice  Littledale,  in  Laugher  i;. 
Pointer),  that  the  liability  to  make  compensation  for  an  injury  arising 
from  the  neglect  of  a  pereon  driving  a  carriage,  attaches  onl}*  on  the 
driver,  or  on  the  person  emplo3'ing  him.  The  liability  of  any  one, 
other  than  the  party  actually  guilty  of  any  wrongful  act,  proceeds  on 
the  maxim,  ^*  Qui  facit  per  alium  facit  per  se."  The  party  employing 
has  the  selection  of  the  party  employed,  and  it  is  reasonable  that  he 
who  has  made  choice  of  an  unskilful  or  careless  person  to  execute  his 
orders,  should  be  responsible  for  any  injury  I'esulting  fVom  the  want  of 
skill  or  want  of  care  of  the  person  employed ;  but  neither  the  principle 
of  the  role,  nor  the  rule  itself,  can  apply  to  a  case  where  the  party 
aooght  to  be  charged  does  not  stand  in  the  character  of  employer  to 
the  party  by  whose  negligent  act  the  injury  has  been  occasioned* 
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The  doctrine  of  Qaarman  v.  Burnett  has  since  been  acted  on  in  this 
ooart,  in  the  case  of  Rapson  v.  Cubitt,  and  in  the  court  of  Queen's 
Bench,  in  Milligan  o.  Wedge,  and  again  in  Allen  v.  Haj'ward. 

Bj  these  authorities  we  must  consider  the  law  to  have  been  settled  ; 
and  the  only  question  is,  whether  the  law,  so  settled,  is  applicable  to 
the  facts  of  this  case. 

To  show  it  was  not,  it  was  argued  by  the  counsel  for  the  plaintiff, 
thatlhere  is  a  recognized  distinction  on  this  subject  between  injuries 
arising  from  the  careless  or  unskilful  management  of  an  animal,  or 
other  personal  chattel,  and  an  injury  resulting  from  the  negligent 
management  of  fixed  real  property.  In  the  latter  case,  it  was  con- 
tended, the  owner  is  responsible  for  all  injuries  to  passers-by  or  others, 
howsoever  they  may  have  been  occasioned ;  and  here  it  was  said  the 
defendants  were,  at  the  time  of  the  accident,  the  owners  of  the  railway, 
and  so  are  the  parties  responsible. 

This  distinction  as  to  fixed  real  property  is  adverted  to  by  Mr.  Jus- 
tice Littiedale,  in  his  very  able  judgment  in  Laugher  v.  Pointer, 
5  B.  &  C,  at  pages  559  and  560 ;  and  it  is  also  noticed  in  the  judgment 
of  this  court,  in  Quarman  v,  Burnett  But  in  neither  of  these  cases 
was  it  necessary  to  decide  whether  such  a  distinction  did  or  did  not 
exist  The  case  of  Bush  v.  Steinman,  where  the  owner  of  a  house  was 
held  liable  for  the  act  of  a  servant  of  a  sub-contractor,  acting  under  a 
builder  employed  by  the  owner,  was  a  case  of  fixed  real  property* 
That  case  was  strdngly  pressed  in  ailment  in  support  of  the  liability 
of  the  defendants,  both  in  Laugher  v.  Pointer  and  Quarman  v.  Burnett ; 
and  as  the  circumstances  of  those  two  cases  were  such  as  not  to  make 
it  necessary  to  overrule  Bush  r.  Steinman,  if  any  distinction  in  point 
of  law  did  exist,  in  cases  like  the  present,  between  fixed  property  and 
ordinaiy  movable  chattels,  it  was  right  to  notice  the  point  But,  on 
full  consideration,  we  have  come  to  the  conclusion,  tiiat  there  is  no 
such  distinction,  unless,  perhaps,  in  cases  where  the  act  complained  of 
is  such  as  to  amount  to  a  nuisance ;  and  in  fact,  that,  according  to  the 
modem  decision,  Bush  v.  Steinman  must  be  taken  not  to  be  law,  or,  at 
all  events,  that  it  cannot  be  supported  on  the  ground  on  which  the 
judgment  of  the  court  proceeded. 

It  is  not  necessary  to  decide  whether,  in  any  case,  the  owner  of  real 
property,  such  as  land  or  houses,  may  be  responsible  for  nuisances 
occasioned  by  the  mode  in  which  his  property  is  used  by  others  not 
standing  in  tho  relation  of  servants  to  him,  or  part  of  his  family.  It 
may  be  that  in  some  cases  he  is  so  responsible.  But  then  his  liability 
must  be  founded  on  the  principle  that  he  has  not  taken  due  care 
to  prevent  the  doing  of  acts  which  it  was  his  duty  to  prevent,  whether 
done  by  his  servants  or  others.  If,  for  instance,  a  person  occupying  a 
house  or  a  field  should  permit  another  to  carry  on  there  a  noxious  trade, 
so  as  to  be  a  nuisance  to  his  neighbors,  it  may  be  that  he  would  be 
responsible,  thougli  the  acts  complained  of  were  neither  his  acts  nor  the 
acts  of  his  servants.    He  would  have  violated  the  rule  of  law,  *^  Sio 
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ntere  tuo  at  alienum  non  laedas."  This  is  referred  to  by  Mr.  Justice 
Cresswell,  in  delivering  the  Judgment  of  the  Court  of  Common  Bench,  in 
Bich  V.  Basterfield,  4  C.  B.  Hep.  802,  as  the  principle  on  which  parties 
possessod  of  fixed  property  are  responsible  for  acts  of  nuisance 
occasioned  by  the  mode  in  which  the  property  is  enjoyed.  And, 
possibly,  on  some  such  principle  as  this,  the  case  of  Bush  v.  Steinman 
may  be  supported.  But  certainly  that  doctrine  cannot  be  applied  to 
the  case  now  before  us.  The  wrongful  act  here  could  not  in  any 
possible  sense  be  treated  as  a  nuisance.  It  was  one  single  act  of 
negligence ;  and,  in  such  a  case,  there  is  no  principle  for  taking  any 
distinction  by  reason  of  the  negligence  having  arisen  in  reference  to 
real  and  not  to  personal  property. 

If  the  defendants  had  employed  a  contractor,  carrying  on  an  inde- 
pendent business,  to  repair  their  engines  or  carriages,  and  the  con- 
trador's  workmen  had  negligently  caused  a  heav}*  piece  of  iron  to  fall 
on  a  bystander,  it  would  appear  a  strange  doctrine  to  hold  that  the,^ 
defendants  were  responsible.    Mr.  Justice  Littledale,  in  his  ver}*  able 
judgment  in  Laugher  v.  Pointer,  observed  (5  B.  &  C.  558)  that  the 
law  does  not  recognize  a  several  liabilit}'  in  two  principals  who  are  I 
unconnected ;  if  they  are  Jointly  liable,  you  may  sue  either,  but  you^ 
cannot  have  two  separately  liable.    This  doctrine  is  one  of  general 
application,  irrespective  of  the  nature  of  the  emploj^ment ;  and,  apply- 
ing the  principle  to  the  present  case,  it  would  be  impossible  to  hold 
the  present  defendants  liable,  without  the  same  time  deciding  that 
the  contractors  are  not  liable,  which  it  would  be  impossible  to  be 
contended. 

It  remains  only  to  be  observed  that  in  none  of  the  more  modem 
eases  has  the  alleged  distinction  between  real  and  personal  property 
been  admitted.  In  Miliigan  v.  Wedge,  Lord  Denman  expresses  doubt 
as  to  the  existence  of  such  a  distinction  in  any  case ;  and,  in  the  more 
recent  case  of  Allen  v.  Hay  ward,  the  judgment  of  the  court  proceeded 
expressly  on  the  ground  that  the  contractor,  in  a  case  like  the  present, 
is  the  only  party  responsible.  The  last  case  so  closely  resembles  the 
present  that,  even  if  we  had  not  considered  the  decision  right,  we 
should  probablj'  have  felt  bound  by  it.  But  we  see  no  reason  to  doubt 
its  perfect  correctness.  It  seems  to  follow  as  a  necessary  corollary 
from  the  principles  of  the  preceding  cases,  and  entirely  to  govern 
this. 

Our  attention  was  directed  during  the  argument  to  the  provisions 
of  the  contract,  whereby  the  defendants  had  the  power  of  insisting  on 
the  removal  of  careless  or  incompetent  Workmen,  and  so  it  was  con- 
tended they  must  be  responsible  for  their  non-removal.  But  this 
power  of  removal  does  not  seem  to  us  to  vary  the  case.  The  workman 
is  still  the  servant  of  the  contractor  onlj*,  and  the  fact  that  the  defend- 
ants might  have  insisted  on  his  removal  if  they  thought  him  careless 
or  unskilful  did  not  make  him  their  servant  In  Quarman  v.  Burnett 
the  particular  driver  was  selected  by  the  defendants ;  but  this  was  held 
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not  to  affect  the  liability  of  the  driver's  master,  or  to  create  any  respon- 
sibilitj'  in  the  defendants ;  and  the  same  principle  applies  here.  On 
these  grounds  we  are  of  opinion  that  this  rule  must  be  made  absolute. 

£iUe  absolute. 


MAY  V.  BLISS  AND  EVERETT. 
Supreme  Court  of  Vermont.    1850. 

[22  Vu  477.1 

Trespass  for  taking  a  quantity  of  boards.  The  defendant  Everett 
being  an  infant,  under  the  age  of  twenty-one  years,  a  guardian  ad 
litem  was  appointed,  at  whose  request  judgment  was  rendered  against 
him,  as  by  default.  The  defendant  Bliss  pleaded  the  general  issue. 
Trial  by  the  court,  December  Term,  1849,  Redfield,  J.,  presiding. 
It  appeared  that  one  Homer,  who  occupied  a  saw  mill,  sawed  boards 
for  Bliss,  which  were  afterwards  piled  in  the  mill  3'ard.  The  plaintiff 
also  owned  boards,  which  were  piled  near  the  boai*ds  of  Bliss.  Bliss 
sent  Everett,  who  was  his  hired  man,  with  a  team,  to  draw  away  his 
boards,  and  directed  him  to  call  upoi^JJ^BMi^and  he  would  inform 
him  which  boards  belonged  to  Bliss.  Everett  called  upon  Homer,  who 
gave  such  directions  to  him  that  he  took  away  all  the  boai*ds  of  Bliss 
and  also  the  boards  of  the  plaintiff,  supposing  he  was  following  the 
directions  of  Homer,  and  that  he  was  taking  the  boaixls  of  Bliss  and 
none  other.  Subsequently,  upon  inquiry  being  made  b}'  the  plaintiff. 
Bliss  became  satisfied  that  he  had  the  plaintiff's  boards,  and  he  sent 
word  to  the  plaintiff  that  he  had  found  an  excess  among  his  boards  of 
980  feet,  which  he  would  draw  back  to  the  plaintiff,  or  pay  him  for 
them  the  price  of  poor  hemlock.  The  number  of  feet  of  the  plaintiff's 
boards  which  were  taken  was  nearly  2,00p,  of  a  poor  qualit}'  of  pine, 
but  much  more  valuable  than  hemlock.  Bliss,  also,  at  some  time,  told 
the  plaintiff  that  if  he  Would  examine  the  boards  drawn  by  Everett, 
and  find  those  belonging  to  him  among  them,  he  would  draw  them 
back,  or  account  for  them ;  but  the  plaintiff  declined  making  the  ex- 
amination, upon  the  ground,  as  the  court  inferred,  that  he  did  not 
suppose  that  either  he  or  Bliss  could  determine  which  boards  had 
belonged  to  the  plaintiff.  There  was  testimony  tending  to  prove  that 
Bliss  had  kept  on  hand  about  1,200  feet  of  the  boards  drawn  by 
Everett,  and  which  he  supposed  were  those  which  had  belonged  to 
the  plaintiff,  and  that  they  were  still  ready  to  be  delivered  to  the 
plaintiff.  The  testimony  was  not  entirely'  satisfactory  as  to  whether 
there  were  not  more  of  the  plaintiff's  boards  taken  by  Everett.  The 
court  decided  that  Bliss,  having  sent  his  hired  man  to  follow  such 
instructions  as  he  might  receive  from  Homer,  and  he  having  received 
such  instructions  as  induced  him  to  take  away  the  plaintiff's  boards,  it 
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was  the  same  as  if  Bliss  had  given  the  instructions  himself,  and  that 
Bliss  was  responsible,  whether  the  fault  were  in  Homer,  in  not  giving 
sufficiently  specific  instructions,  or  in  Everett,  in  not  properly  appre- 
hending or  not  following  them,  the  same  as  if  Bliss  had  done  the  whole 
himself  and  taken  the  plaintiff's  boards  by  mistake.  Judgment  was 
aooordingly  rendered  for  the  plaintiff  for  the  value  of  the  boards  taken. 
Exceptions  by  Bliss.  Damages  were  assessed  against  Everett  equal  to 
the  amount  of  the  damages  for  which  Judgment  was  rendered  against 
Bliss. 

Ormsbyy  for  defendant. 

Parker,  for  plaintiff. 

Bt  THE  Court.  We  think  the  decision  of  the  court  below  upon  the 
main  question  of  the  liability  of  Bliss,  and  the  reasons  assigned  in  the 
bill  of  exceptions,  are  correct.  Indeed  the  question  as  to  the  partici* 
pation  of  Bliss  in  the  act  of  Evei*ett  is  chiefly  matter  of  fact ;  and  the 
case  having  been  tried  by  the  court,  and  they  having  found  his  partici- 
pation, it  is  diflScult  to  revise  that  decision  in  the  matter  of  law,  without 
reversing  also  the  finding  of  the  facts.  But  to  the  extent  of  the  reasons 
stated  b^'  the  County  Court,  this  court  see  no  reason  to  doubt  their  per- 
fect soundness.'  Judgment  affirmed,* 


PHILADELPHIA   &  READING    RAILROAD   COMPANY, 

Plaintiff  in  Error,    v.  DERBY. 

Supreme  Court  of  the  United  States.     1852. 

[14  How.  468.] 

This  case  was  brought  up,  bj^  writ  of  error,  (Vom  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 

It  was  an  action  on  the  case  brought  by  Derby  for  an  injury  suffered 
upon  the  railroad  of  the  plainti^  in  error. 

The  declaration,  in  ten  counts,  was,  in  substance,  that  on  the  15th 
day  of  June,  1848,  the  defendants,  being  the  owners  of  the  railroad,  and 
of  a  certain  car  engine  called  the  Ariel,  received  the  plaintiff  into  the 
Bald  car,  to  be  safely  carried  therein,  upon,  and  over  the  said  railroad, 
wherebj'  it  became  the  duty  of  the  defendants  to  use  proper  care  and 
diligence  that  the  plaintiff  should  be  safely  and  securely  carried,  yet» 
that  the  defendants  not  regarding  their  duty  in  that  behalf,  conducted 
themselves  so  negligently  by  their  servants,  that,  bj*  reason  of  such 
negligence,  while  the  car  engine  Ariel  was  upon  the  road,  and  the 
plaintiff  therein,  he  was  precipitated  therefrom  upon  the  ground,  and 
greatly  injured.    Defendants  pleaded  not  guilty. 

^  A  passage  as  to  procedure  is  omitted.  — Ed. 
*  See  Andms  V.  Howard,  36  Vt.  248  (1863).— Eik 
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On  the  22d  of  April,  1851,  the  cause  came  on  to  be  tried,  and  the 
evidence  was,  in  substance,  as  follows :  — 

In  the  month  of  June,  1848,  the  plaintiff,  being  a  stockholder  in  the 
said  railroad  company,  came  to  the  city  of  Philadelphia,  for  the  pur[308e 
of  inquiring  into  its  affairs,  on  his  own  account  and  as  the  representa- 
tive of  other  stockholders.  On  the  15th  of  June,  1848,  the  plaintiff 
accompanied  John  Tucker,  Esq.,  the  president  of  the  said  company, 
over  the  railroad,  for  the  purpose  of  viewing  it  and  the  works  of  the 
company. 

They  proceeded  in  the  ordinary  passenger  train  of  the  company  from 
the  city  of  Philadelphia  (the  plaintiff  pajnng  no  fare  for  his  passage)  as 
far  as  the  city  of  Reading. 

On  arriving  at  Reading,  the  plaintiff  inspected  the  machine-shops 
of  the  defendants  there  situate,  and  remained  for  that  purpose  about 
half  an  hour  after  the  departure  of  the  passenger  train  towards  Potts- 
ville,  which  latter  place  is  about  the  distance  of  ninety-two  miles  from 
Philadelphia. 

By  order  of  Mr.  Tucker,  a  small  locomotive  car  engine  called  the 
Ariel  was  prepared  for  the  purpose  of  carrying  the  plaintiff  and  Mr. 
Tucker  further  up  the  road.  This  engine  was  not  constructed  or  used 
for  the  business  of  the  said  defendants,  but  was  kept  for  the  use  of  the 
president  and  other  officers  of  the  company,  their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker,  accompanied  by  the 
engineer  and  fireman,  and  a  paymaster  of  defendants,  proceeded,  fol- 
lowing the  passenger  train,  until  they  reached  Port  Clinton,  a  station 
on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three  miles  distant  from  it, 
going  round  a  curve,  the  passengers  on  the  Ariel  saw  another  engine, 
called  the  Lj'coming,  of  which  S.  P.  Jones  was  the  conductor,  ap- 
proaching on  the  same  track.  The  engineer  of  the  Ariel  immediately 
reversed  his  engine,  and  put  down  the  brake.  Mr.  Tucker,  the  plain- 
tiff, and  the  fireman.  Jumped  from  the  Ariel  to  avoid  the  impending 
collision.  After  they  had  jumped  the  engineer  also  lefb  the  Ariel, 
having  done  all  he  could  do  to  stop  it  The  plaintiff,  in  attempting 
to  jump,  fell,  and  received  the  injury  of  which  he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw  the  approach  of  the 
Ariel,  reversed  his  engine  and  put  down  the  br^e.  He  did  not  leave 
the  Lycoming  till  after  the  collision.  At  the  time  of  the  collision,  the 
Lj'coming  was  backing.     The  engines  were  but  slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of  the  15th  of  June,  a  bridge 
on  the  line  of  the  railroad  above  Port  Clinton  was  burnt.  In  consequence 
of  this,  one  of  the  tracks  of  the  railroad  was  blocked  up  by  empty  cars 
returning  to  the  mines,  and  stopped  by  the  destruction  of  the  bridge. 
For  this  reason  a  single  track  only  could  be  used  for  the  business  of 
the  road  between  Port  Clinton  and  the  burnt  bridge. 

Lewis  Kirk,  an  officer  of  the  said  company  (master  machinist  and 
foreman),  went  on  in  the  passenger  cars  from  Reading  towards  Potts- 
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▼file,  informiDg  the  plaintiff  and  Mr.  Tucker  that  he  would  give  the 
proper  orders  to  have  the  track  kept  clear  for  the  Ariel.  On  aniving 
at  Port  Clinton  he  did  give  an  order  to  Edward  Burns,  despatcher  at 
Port  Clinton  (an  officer  of  said  company,  chained  with  the  dut}^  of 
controlling  the  starting  of  engines),  that  no  car  should  be  allowed  to 
go  over  the  road  until  he  the  said  Kirk  returned. 

This  order  was  communicated  in  express  terms  by  Burns  to  Jones, 
the  conductor  of  the  L^-coming.  Jones  replied  that  he  would  go,  and 
would  take  the  responsibility,  and,  contrary  to  his  orders,  did  go  up 
the  load  towards  the  burnt  bridge,  and  on  his  return  met  the  Ariel, 
and  the  collision  ensued,  as  above  stated.  Jones  had  the  reputation  of 
being  a  careful  and  competent  person,  no  previous  disobedience  of 
orders  by  him  had  ever  occurred,  and  he  was  discharged  by  the  defend- 
ants immediately  after  the  accident,  and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the  court  to  charge  the 
jury :  — 

I.  That  if  the  plaintiff  was  lawfully'  upon  the  railroad  of  the  defend- 
ants at  the  time  of  the  collision,  by  the  license  of  the  defendants,  and 
was  then  and  there  injured  by  the  negligence  or  disobedience  of  orders  of 
the  company's  servants,  then  and  there  employed  on  the  said  railroad, 
the  defendants  are  liable  for  the  injury  done  to  the  plaintiff  by  such 
collision. 

II.  That  if  the  defendants,  by  their  servants,  undertook  to  convey 
the  plaintiff  along  the  Reading  Railroad,  in  the  car  Ariel,  and  while  so 
conveying  him,  through  the  gross  negligence  of  the  servants  of  the 
company  then  and  there  emplo3'ed  on  the  said  railroad,  the  collision 
occurred  by  which  the  plaintiff  was  injured,  that  the  defendants  are 
liable  for  the  injury  done  to  the  plaintiff  by  such  collision,  although 
no  compensation  was  to  be  paid  to  the  company  for  such  convey- 
ance of  the  plaintiff. 

IIL  That  if  the  collision,  by  which  the  plaintiff  was  injured,  was 
occasioned  by  the  locomotive  Lycoming,  then  driven  negligently  or  in 
disobedience  of  orders  upon  the  said  road  by  J.  P.  Jones,  one  of  the 
company's  servants,  then  having  control  or  command  of  the  said  loco- 
motive, that  the  defendants  are  liable  for  the  injury  to  the  plaintiffs, 
caused  by  such  collision. 

And  the  counsel  for  the  defendants  below  requested  the  court  to 
charge  the  jury:  — 

1.  That  the  damages,  if  any  are  recoverable,  are  to  be  confined  to 
the  direct  and  immediate  consequences  of  the  injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had  paid  no  fare,  and  was 
passing  upon  the  railroad  of  the  defendant  as  an  invited  guest,  in  order 
to  entitle  him  to  recover  damages  he  must  prove  gross  negligence,  which 
Ib  the  omission  of  that  care  which  even  the  most  thoughtless  take  of 
their  own  concerns. 

8.  That  the  defendants  would  be  liable  in  damages  to  a  passenger 
who  had  paid  passage-money  upon  their  contract  to  deliver  him  safely, 


142   PHILADELPHIA  AND  READING  R.  R.  CO.  V.   DERBY.   [CHAP.  H. 

for  slight  negligence,  but  to  an  invited  guest,  who  paid  no  fare  or 
passage-money,  they  will  not  be  responsible  unless  the  jury  believe  that 
there  was  not  even  slight  diligence  on  the  part  of  the  agents  of  the 
defendants. 

4.  That  the  employer  is  not  responsible  for  the  wilful  act  of  his 
servant. 

5.  That  if  the  jury  believe  that  the  conductor  of  the  engine  Lyco- 
ming wilfully,  and  against  the  express  orders  of  the  officer  of  the  com* 
pany  communicated  to  him,  by  running  his  engine  upon  the  track  above 
Fort  Clinton,  caused  the  collision,  the  defendants  are  not  responsible 
for  any  injury  or  loss  resulting  from  such  wilful  disobedience. 

6.  That  if  the  jury  believe  that  every  reasonable  and  proper  precau- 
tion was  taken  to  have  the  track  of  the  railroad  clear  for  the  passage 
of  the  Ariel,  and  collision  ensued  solely  by  reason  of  the  wilful  dis- 
obedienee  of  the  conductor  of  the  Lycoming,  and  of  the  express  orders 
duly  given  hy  an  agent  of  the  company,  the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor  of  the  Lycoming,  and 
all  the  officers  of  the  company  in  any  wise  connected  with  the  collision, 
were  carefully  and  prudently  selected,  and  that  the  collision  ensued 
and  the  injury  resulted  to  the  plaintifT,  an  invited  guest,  by  the  wilful 
disobedience  of  one  of  them  to  an  order  duly  communicated,  then  the 
plaintiff  cannot  recover. 

The  learned  judge  charged  the  jury  as  requested,  on  all  the  points 
oflFered  hy  the  plaintiff. 

And  the  learned  judge  charged  on  the  first  and  second  points  offered 
bj^  the  defendants,  as  requested,  and  also  on  the  third  point  of  the 
defendants,  with  the  explanation,  that  though  all  the  other  agents  of 
the  defendants  acted  with  diligence,  jet  if  one  of  the  agents  used  no 
diligence  at  all,  then  the  defendants  could  not  be  said  to  have  shown 
slight  diligence. 

As  to  the  fourth  point,  the  learned  judge  charged  as  requested  by  the 
defendants,  with  this  explanation,  that  though  the  master  is  not  liable 
for  the  wilful  act  of  his  servant,  not  done  in  the  course  of  his  employ- 
ment as  servant,  yet  if  the  sen^ant  disobeys  an  order  relating  to  his  busi- 
ness, and  injury  results  from  that  disobedience,  the  master  is  liable, 
for  it  i^his  duty^  to  select  servants  who'  will  obey.  The  disobedience 
in  this  case  is  the  ipsa  negligentia,  for  it  is  not  pretended  by  the  defend- 
ants that  the  Lycoming  was  intentionally  driven  against  the  Ariel. 

On  the  fifth,  sixth,  and  seventh  points  of  the  defendants,  the  learned 
judge  refused  to  charge  as  requested. 

The  learned  judge  further  said,  that  it  is  admitted  that  the  plaintiff 
was  injured  through  the  act  of  Jones,  the  conductor  of  the  Lycoming, 
that  the  plaintiff  was  lawfully  on  the  road  by  the  license  of  the  defend- 
ants ;  then,  in  this  view  of  the  case,  whether  he  paid  fare  or  not,  or 
was  the  guest  of  the  defendants,  made  no  difference  as  to  the  law 
of  the  case. 

The  jury  found  a  verdict  for  the  plaintiff  and  assessed  the  damages 
at  three  thousand  dollars. 
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A  writ  of  error  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Campbell  and  Mr.  Fisher^  for  the  plaiutiff  in 
error,  and  Mr.  Binney  and  Mr.  Wharton^  for  the  defendant  in  error. 

Mr.  Justice  Grier  delivered  the  opinion  of  the  court.^ 

The  rule  of  respondeat  superior ^  or  that  the  master  shall  be  civ- 
illj  liable  for  the  tortious  acts  of  his  seiTant,  is  of  universal  applica- 
tion, whether  the  act  be  one  of  omission  or  commission^  whether  negli- 
geot»  fraudulent,  or  deceitful.  If  it  be  done  in  the  course  of  his 
employment,  the  master  is  liable ;  and  it  makes  no  difference  that 
the  master  did  not  authorize,  or  even  know  of  the  servant's  act  or 
Delect,  or  even  if  he  disapproved  or  forbade  it,  he  is  equally  liable,  if 
the  act  be  done  in  the  course  of  his  servant's  employment.  See  Story 
on  Agency,  §  452 ;  Smith  on  Master  and  Servant,  152. 

There  may  be  found,  in  some  of  the  numerous  cases  reported  op 
this  subject,  dicta  which,  when  severed  from  the  context,  might  seem 
to  countenance  the  doctrine  that  the  master  is  not  liable  if  the  act  of 
his  servant  was  in  disobedience  of  his  orders.  But  a  more  careful 
examination  will  show  that  they  depended  on  the  question  whether  the 
servant,  at  the  time  he  did  the  act  complained  of,  was  acting  in  the 
course  of  his  employment,  or,  in  other  words,  whether  he  was  or  was 
not  at  the  time  in  the  relation  of  servant  to  the  defendant. 

The  case  of  Sleath  v.  Wilson,  9  Car.  &  Payne,  607,  states  the  law  in 
such  cases  distinctly  and  correctly.  .  .  .' 

Although,  among  the  numerous  cases  on  this  subject,  some  may  be 
found  (such  as  the  case  of  Lamb  v.  Palk,  9  C.  &  P.  629)  in  which  the 
court  have  made  some  distinctions  which  are  rather  subtile  and  astute 
as  to  when  the  servant  may  be  said  to  be  acting  in  the  employ  of  his 
master ;  yet  we  find  no  case  which  asserts  the  doctrine  that  a  master 
is  not  liable  for  the  acts  of  a  servant  in  his  employment,  when  the  par- 
ticular act  causing  the  injury  was  done  in  disregard  of  the  general  orders 
or  special  command  of  the  master.  Such  a  qualification  of  the  maxim 
respondeat  superior  would,  in  a  measure,  nullify'  it.  A  large  propor- 
tion of  the  accidents  on  railroads  are  caused  by  the  negligence  of  the 
servants  or  agents  of  the  company.  Nothing  but  the  most  stringent 
enforcement  of  discipline,  and  the  most  exact  and  perfect  obedience  to 
every  rule  and  order  emanating  from  a  superior,  can  insure  safetj'  to 
life  and  property.  The  intrusting  such  a  powerful  and  dangerous  en- 
gine as  a  locomotive  to  one  who  will  not  submit  to  control,  and  render 
implicit  obedience  to  orders,  is  itself  an  act  of  negligence,  the  "  causa 
causans**  of  the  mischief;  while  the  proximate  cause,  or  the  ipsa 
negligentia  which  produces  it,  may  truly  be  said,  in  most  cases,  to  be 
the  disobedience  of  orders  by  the  servant  so  intrusted.     If  such  dis- 

^  Alter  stating  the  case  and  discussing  the  fact  that  the  person  injured  was  a 
itockholderriding  at  the  invitation  of  the  company's  president  and  as  the  compaqj's 
goest  —  ED. 

'  Hera  Sleath  v,  Wilson,  tmte,  p.  122,. was  stated,  and  the  opiniofi  ol  Enkine*  J« 
ate,  pp.  124-125,  was  quoted. — Ed. 
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obedience  could  be  set  up  by  a  railroad  company  as  a  defence  when 
charged  with  negligence,  the  remedy  of  the  injured  party  would  in  most 
cases  be  illusive,  discipline  would  be  relaxed,  and  the  danger  to  the  life 
and  limb  of  the  traveller  greatly  enhanced.  Any  relaxation  of  the 
stringent  policy  and  principles  of  the  law  affecting  such  cases  would  be 
high!}'  detrimental  to  the  public  safety. 
The  judgment  of  the  Circuit  Court  is  therefore  affirmed.^ 
Mr.  Justice  Daniel  dissents  from  the  decision  of  this  court  in  this 
cause,  upon  the  ground  that  the  said  railroad  company  being  a  corpora- 
tion, created  by  the  State  of  Pennsylvania,  is  not  capable  of  pleading 
or  being  impleaded,  under  the  2d  section  of  the  3d  article  of  the  Con- 
stitution, in  any  of  the  courts  of  the  United  States ;  and  that  therefore 
the  Circuit  Court  could  not  take  cognizance  of  the  controversy  between 
that  corporation  and  the  plaintiff  in  that  court 


MITCHELL  V.  CRASSWELLEB. 
Common  Pleas,  1853. 

[13  C.  B.  237.] 

This  was  an  action  by  husband  and  wife,  to  rcfcover  a  compensation 
in  damages  for  injuries  sustained  by  them  through  the  alleged  negligent 
driving  of  the  defendants'  servant. 

The  first  count  of  the  declaration  stated  that,  on  the  8th  of  Sep- 
tember, 1852,  the  defendants  were  possessed  of  a  certain  cart  and 
horse,  which  was  being  driven  by  and  under  the  care  and  direction  of 
the  defendants'  ser\'ant;  and  that,  whilst  the  plaintiff  Dorothy  was 
crossing  a  certain  street  in  London,  called  Grafton  Street,  the  defend- 
ants, by  their  said  servant,  so  negligently  and  improperly  drove  and 
directed  the  said  cart  and  horse  along  the  said  street,  that  the  said  cart 
and  horse  ran  against  and  struck  the  plaintiff  Dorothy  with  great  vio- 
lence, and  threw  her  down,  and  the  wheel  of  the  said  cart  passed  over 
her;  by  reason  whereof,  the  said  last-mentioned  plaintiff  was  very 
much  hurt  and  injured,  and  was  confined  to  her  bed  several  weeks,  and 
during  that  time  underwent,  and  still  continued  to  undergo,  a  great 
deal  of  pain  and  suffering ;  and  the  plaintiff  in  right  of  the  said  plaintiff 
Dorothy  claimed  £100. 

The  second  count  was  for  the  injury  sustained  by  the  plaintiff  Richard 
Mitchell. 

The  defendants  pleaded,  —  first,  not  guilty,  —  8econdl3%  that  they 
were  not  possessed  of  the  said  horse  and  cart  in  the  declaration  men- 
tioned ;  whereupon  issue  was  joined. 

The  case  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 

>  Ace, :  Garretzen  v,  Dnenckel,  60  Ma  104  (187S).  -^Ea 
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Bier,  after  the  last  teiin.  The  facts  appeared  to  be  as  follows :  The 
defeDdants  are  ironmongers,  carrying  on  an  extensive  business  in  Wel- 
beck  Street,  and  were  possessed  of  a  horse  and  cart,  with  which  their 
carman  had  on  the  day  mentioned  in  the  declaration  been  oat  to  de- 
liver goods.  Returning  home  at  a  late  hour  in  the  evening,  the  carman 
drove  up  to  the  shop-door  to  get  the  keys  of  the  stable,  for  the  pur- 
pose of  putting  up  the  horse  and  cart.  Having  got  the  keys,  the  car* 
man  was  about  to  proceed  to  the  stable,  which  was  in  an  adjoining 
street,  and  within  five  hundred  yards  of  the  shop,  when  the  defendants' 
foreman,  who  was  unwell,  asked  him  to  drive  him  a  part  of  his  way 
borne;  whereupon  the  carman  went  to  the  house  for  the  purpose  of 
..sking  the  permission  of  one  of  his  emplo^'ers,  but,  not  finding  either 
A  them  at  home,  returned  to  the  foreman,  and,  observing  that  ''he 
#oald  chance  it,"  he  drove  him  as  far  as  Enston  Square.  In  returning 
thence  to  the  stable,  he  accidentally  ran  over  the  plaintiffs. 

Upon  this  state  of  facts,  it  was  contended  on  the  part  of  the  defend- 
ants that  they  were  not  responsible,  the  accident  having  happened  whilst 
the  carman  was  doing  something  out  of  the  scope  of  his  duty. 

The  Lord  Chief  Justice  intimating  a  doubt  whether  this  defence 
was  open  to  them  under  not  guilty  and  not  possessed,  the  counsel  for 
the  defendants  asked  his  lordship  to  amend,  under  the  222d  section  of 
the  common  law  procedure  act,  15  &  16  Vict.  o.  76,^  by  adding  a  plea, 
that,  at  the  time  when  the  injur}*  was  sustained  by  the  plaintiflk,  the 
said  cart  and  horse  were  not  being  used  in  the  employ  of  the  defend- 
ants, but  were  being  improperly  used  and  driven  by  certain  persons 
driving  themselves  for  other  and  different  purposes.  His  lordship 
allowed  the  amendment. 

On  the  part  of  the  plaintiffs  it  was  insisted  that,  inasmuch  as  the 
carman  was  in  charge  of  the  cart  and  horse  of  the  defendants  when 
the  accident  happened,  though  he  might  have  exceeded  his  duty  in  what 
he  did,  they  still  were  responsible  for  the  consequences. 

His  lordship  directed  the  jury  to  find  for  the  [defendants],  telling  them 
at  the  same  time  to  assess  the  dami^es  they  considered  the  plaintiffs 
entitled  to.  The  jury  accordingly  assessed  the  damages  at  £30  for  the 
inJDij  done  to  the  plaintiff  Thomas  Mitchell,  and  at  £10  for  the  injury 
to  his  wife.  And  leave  was  reserved  to  the  plaintiffs  to  move  to  enter 
the  verdict  for  them,  if  the  court  should  think  that  the  defence  raised 

1 "  Whereas,  the  power  of  amendment  now  vested  in  the  courts  and  the  jndges  theieof 
is  insufficient  to  enable  them  to  prevent  the  failure  of  justice  by  reason  of  mistakes  and 
objections  of  form,"  —  be  it  enacted  as  follows,  —  "  It  shall  be  lawful  for  the  superior 
courts  of  common  law,  and  every  judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at 
ill  times  to  amend  all  defects  and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or  error 
be  that  of  the  party  applying  to  amend,  or  not ;  and  all  such  amendments  may  be 
ands  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or  judge  may  seem 
It;  and  all  soeh  amendments  as  may  be  necessary  for  the  purpose  of  determining  in 
the  existing  suit  the  real  question  in  controversy  between  the  parties,  shall  be  so 
■ade.'^RsF. 

10 
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by  the  added  plea  was  Dot  admissible  under  the  pleas  originally  pleaded, 
and  that  the  Chief  Justice  had  no  power  under  the  statute  to  allow  such 
additional  plea ;  or  that  the  defendants  were  under  the  circumstaooes 
responsible  for  the  negligence  of  their  carman. 

Shee,  Scrjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly. 

ByleSy  Seijt.,  now  showed  cause. 

Shee^  Serjt.,  Feter^dorffy  and  Oarth  (in  support  of  the  rule). 

Jeryis,  C.  J.  I  am  of  opinion  that  the  rule  should  be  discharged.' 
•  .  •  The  declaration  alleges  that,  on  a  certain  da}*,  the  defendants 
were  possessed  of  a  certain  cart  and  horse,  which  was  being  driven 
(not  stating  it  to  be  so  being  driven  at  the  time  of  the  accident)  by  and 
under  the  care  and  direction  of  the  defendants'  servant.  If  this  alle- 
gation were  traversed,  it  would  be  established  by  proof  of  an}'  driving 
by  their  servant  at  an}'  time :  it  is  therefore  an  immaterial  allegation. 
Then,  because  they  have  not  already  fixed  the  time,  the  plaintiffs  do 
in  some  sort  ascertain  it  in  the  charging  part,  —  ^^  and  that,  whilst  the 
plaintiff  Dorothy  was  crossing  a  certain  street  in  London,  called  Grafton 
Street,  the  defendants,  by  their  said  servant,  so  negligently  and  im- 
properly drove  and  directed  the  said  cart  and  horse  along  the  said 
8ti*eet,  that  the  said  cart  and  horse  ran  against  and  struck  the  plaintiff 
Dorothy/'  etc.  I  think  ^^  not  guilty''  puts  in  issue  whether  at  the  time 
of  the  accident  the  driver  of  the  cart  was  the  servant  of  the  defend- 
ants. That  brings  us  to  the  principal  point,  whether,  under  the  cir- 
cumstances disclosed  by  the  evidence,  the  defendants  are  responsible 
for  the  injury  which  the  plaintiffis  have  sustained.  Each  case  must 
depend  upon  its  own  particular  circumstances.  No  doubt  a  master 
may  be  liable  for  injury  done  by  his  servant's  negligence,  where  the 
servant,  being  about  his  master*s  business,  makes  a  small  deviation,  or 
even  where  he  so  exceeds  his  duty  as  to  justify  his  roaster  in  at  once 
discharging  him.  But  here  it  cannot  be  denied  that,  though  it  was 
the  duty  of  the  carman,  on  his  arrival  with  the  horse  and  cart  at  Wel- 
beck  Street,  immediately  to  take  them  to  the  stable,  he,  in  violation  of 
that  duty,  and  without  the  sanction  or  knowledge  of  his  employers,  in« 
stead  of  going  to  the  stable,  started  on  a  new  journey,  wholly  uncon- 
nected with  his  masters'  business,  —  as  my  Brother  Parke  expresses  it 
in  Joel  V,  Morrison,  ^^  on  a  frolic  of  his  own."  I  think,  at  all  events, 
if  the  master  is  liable  where  the  servant  has  deviated,  it  must  be  where 
the  deviation  occurs  in  a  journey  on  which  the  servant  has  originally 
started  on  his  master's  business ;  in  other  words,  he  must  be  in  the 
employ  of  his  master  at  the  time  of  committing  the  grievance.  I  think 
that  was  not  the  case  here,  and  therefore  I  think  the  defendants  are  not 
liable  to  this  action. 

Maulb,  J.     I  am  of  the  same  opinion.  .  .  •  The  facts  were  these : 
The  defendants'  carman,  having  finished  his  business,  had  nothing 

1  The  passages  omitted  from  the  opinions  deal  with  pleading  and  prooednra.  — 
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farther  to  do  but  to  drive  the  horse  to  the  stable.  At  the  time  ol 
the  accident,  he  was  not  going  a  roundabout  waj'  to  the  stable,  or,  as 
one  of  the  cases  express  it,  making  a  detour.  He  was  not  engaged  in 
the  business  of  his  employers.  But,  in  violation  of  his  duty,  so  far 
from  doing  what  he  was  employed  to  do^  he  did  something  totally  incon- 
aiatent  with  his  duty,  a  thing  having  no  connexion  whatever  with  his 
employers'  service.  The  servant  only  is  liable,  and  not  the  employers. 
All  the  cases  are  reconcilable  with  that.  The  master  is  liable  even 
thoagh  the  servant,  in  the  performance  of  his  duty,  is  guilty  of  a  devia- 
tion or  a  failure  to  perform  it  in  the  strictest  and  most  convenient 
manner.  But,  where  the  servant,  instead  of  doing  that  which  he  is  em- 
ployed to  do,  does  something  which  he  is  not  employed  to  do  at  all,  the 
master  cannot  be  said  to  do  it  by  his  servant,  and  therefore  is  not 
responsible  for  the  negligence  of  the  servant  in  doing  it. 

Cbesswell,  J.  I  am  of  the  same  opinion.  For  the  reasons  given  by 
my  Lord  and  my  Brother  Maule,  I  think  the  defence  was  admissible 
nnder  not  guilty.  ...  As  to  the  main  point  of  the  case,  I  agree,  that, 
under  the  circumstances,  the  carman  cannot  be  said  to  have  been  acting 
hi  the  employ  of  the  defendants  at  the  time  the  injury  complained  of 
was  done,  so  as  to  make  them  responsible  in  damages  for  his  negligence. 
No  doubt,  if  a  servant,  in  executing  the  orders,  express  or  implied,  of 
his  master,  does  it  in  a  negligent,  improper,  and  roundabout  manner, 
the  master  may  be  liable.  But,  here,  the  man  was  doing  something 
which  he  knew  to  be  contrary,  to  his  duty,  and  a  violation  of  the  trust 
reposed  in  him.  The  expression  used  by  him  at  the  time  he  started 
upon  the  unauthorized  Journey  showed  that  he  was  aware  that  he  was 
doing  that  which  was  inconsistent  with  his  duty.  I  think  it  would  be  a 
great  hardship  upon  the  employers  to  hold  them  to  be  responsible  under 
such  circumstances. 

Williams,  J.  I  am  entirely  of  the  same  opinion :  and  I  must  say  I 
should  have  been  extremely  sorry  if  any  authority  could  have  been 
found  which  would  compel  us  to  hold  that  this  man  was,  at  the  time  of 
the  accident  which  occurred  through  his  breach  of  duty  and  his  negli- 
gence, acting  in  the  emploj'  of  the  defendants.  If  the  allegation  that 
the  defendants  were  possessed  of  the  cart  and  horse  which  was  being 
driven  by  their  servant,  had  pointed  to  the  particular  time  of  the  com- 
mitting of  the  injury,  the  defendants  might  have  traversed  the  induce- 
ment. But,  here^  the  introductory  averment  is  so  framed  as  not  to 
involve  the  question  whether  at  the  time  of  the  accident  the  cart  and 
horse  were  under  the  care  and  management  of  the  defendants  b}*  their 
servant.  •  •  •  Bide  discharged} 

1  Accx  Stone  v.  Hills,  45  Conn.  44  (1877).  Compare  Qainn  v.  Power,  87  N.  Y 
885(1888).— fil». 
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Queen's  Bench.     1853- 

[2  E,  ^  B,  767.]      ^ 

Couirr  for  onlawfully  digging  a  trench  in  a  public  street  and  hlgb- 


yfy  and  heaping  up  stones  and  earth,  excavated  from  the  said  trench, 
upon  the  said  street  and  highway^  so  as  to  obstruct  it,  and  to  be  a  com- 
noii  public  nuisance ;  whereby  plaintiff,  lawfully  passing  along  the  said 
public  street  and  highway,  fell  over  the  said  stones  and  earth,  so  heaped 
up  as  aforesaid,  and  broke  her  arm. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  York  Assizes,  it  ap- 
peared that  the  defendants  had  made  a  contract  with  persons  trading 
under  the  firm  of  Watson,  Brothers,  of  Sheffield,  by  which  Watson, 
Brothers,  contracted  to  open  trenches  along  the  streets  of  Sheffield 
in  order  that  the  defendants  might  lay  gas  pipes  there,  and  afterwards 
to  fill  up  the  trenches  and  make  good  the  surface  and  flagging.  Watson, 
Brothers,  did  accordingly,  by  their  servants,  open  the  trenches  along 
one  of  the  streets  in  question,  and,  after  the  pipes  were  laid,  proceeded 
to  fill  up  the  trench  and  restore  the  flagging.    In  doing  so,  the  servants 
of  Watson,  Brothers,  carelessly  left  a  heap  of  stones  and  earth  upon 
the  footway ;  and  the  plaintiff,  passing  along  the  street,  fell  over  them 
and  broke  her  arm.    Neither  the  defendants  nor  Watson,  Brothers,  had 
any  legal  excuse  for  breaking  open  the  street  in  the  manner  described, 
which  was  a  public  nuisance.    It  was  objected,  for  the  defendants,  that 
the  cause  of  the  accident  was  the  negligence  of  the  servants  of  the  con- 
tractors, Watson,  Brothers,  for  which  the  defendants  were  not  respon- 
sible.    It  was  answered  that  the  contract  was  to  do  an  illegal  act, 
viz.  to  commit  a  nuisance ;  and,  that  being  so,  that  the  defendants  were 
responsible.     The  learned'Judge  directed  a  verdict  for  the  plaintiff*, 
with  leave  to  move  to  enter  a  verdict  for  the  defendants. 

T.  Jones  now  moved  accordingly. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule 
in  this  case.  Mr.  Jones  argues  for  a  proposition  absolutely  untenable, 
namel}',  that  in  no  case  can  a  man  be  responsible  for  the  act  of  a  per- 
son with  whom  he  has  made  a  contract  I  am  clearly  of  opinion  that, 
if  the  contractor  does  the  thing  which  he  is  employed  to  do,  the  em- 
ployer is  responsible  for  that  thing  as  if  he  did  it  himself.  I  perfectly 
approve  of  the  cases  which  have  been  cited.  In  those  cases  the  con- 
tractor was  employed  to  do  a  thing  perfectly  lawful :  the  relation  of 
master  and  servant  did  not  subsist  between  the  employer  and  those 
actually  doing  the  work :  and  therefore  the  employer  was  not  liable  for 
their  negligence.  He  was  not  answerable  for  anything  beyond  what  he 
employed  the  contractor  to  do,  and,  that  being  lawful,  he  was  not  liable 
at  all.     But  in  the  present  case  the  defendants  had  no  right  to  break 
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np  the  Btreets  at  all ;  they  employed  Watson,  Brothers,  to  break  up  the 
streets,  and  in  so  doing  to  heap  up  earth  and  stones  so  as  to  be  a  public 
oaisance :  and  it  was  in  consequence  of  this  being  done  by  their  orders 
that  the  plaintiff  sustained  damage.  It  would  be  monstrous  if  the  party 
caasing  another  to  do  a  thing  were  exempted  from  liability  for  that  act, 
merely  because  there  was  a  contract  between  him  and  the  person  imme* 
diately  causing  the  act  to  be  done. 

Coleridge,  J.,  concurred. 

WioHTHAN,  J.  It  seems  to  me,  as  it  did  at  the  trial,  that  the  fact  of 
the  defendants  having  employed  the  contractors  to  do  a  thing  illegal  in 
Itself  made  a  distinction  between  this  and  the  cases  which  have  been 
dted.  But  for  the  direction  to  break  up  the  streets,  the  accident  could 
not  have  happened :  and,  though  it  may  be  that  if  the  workmen  em- 
ployed had  been  careful  in  the  way  in  which  they  heaped  up  the  earth 
and  stones  the  plaintiff  would  have  avoided  them,  still  I  think  the  nui- 
sance which  the  defendants  employed  the  contractors  to  commit  was  the 
primary  cause  of  the  accident 

Eblb,  J.  I  agree  that  there  should  be  no  rule,  on  this  specific  ground 
that,  as  I  understand  the  facts,  the  cause  of  the  accident  was  the  very 
thing  done  in  pursuance  of  the  specific  directions  of  the  defendants 
contained  in  their  contract ;  and  that  in  my  opinion  makes  the  distinc- 
tion between  the  present  case,  and  those  cited,  in  which  the  cause  of 
the  accident  was  tiie  Diligence  of  those  doing  the  thing,  not  the  thing 
itaelil  Xtde  raised. 


WlLLv.  MORET. 

SUPBBMB  COUBT  OF  VERMONT.       1854. 

[26  Vt.  178.] 

fexs  was  an  action  of  trespass  founded  on  the  statute  entitled,  ^^  An 
act  more  effectually  to  prevent  trespass  in  certain  cases,"  passed  in 
1849.  Plea  not  guilty,  and  trial  by  jury.  After  the  Jury  were  em- 
panelled, the  defendant  made  a  motion,  in  writing,  that  the  cause  be 
dismissed,  on  the  ground,  ^^  that  the  plaintiff,  when  he  prayed  out  his 
writ,  did  not  cause  a  true  minute  of  the  day,  month,  and  year  when  said 
writ  was  signed,  or  any  minute  whatever  to  be  made  on  said  writ"  The 
eourt  decided,  that  if  such  certificate  was  necessary,  the  defendant  was 
too  late  in  making  his  motion ;  and  overruled  the  same.  It  appeared 
on  trial,  that  the  plaintiff  and  defendant  were  adjoining  landowners, 
the  plaintiff  owning  upon  the  east,  and  the  defendant  upon  the  west ; 
and  that  originally,  the  line  between  them  was  marked  upon  the  land, 
and  comers  made  at  the  north  and  south  ends  of  the  line ;  but  the 
marked  trees  towards  the  north  part  of  the  line  had  been  mostly  cut 
down,  and  the  fence  (a  brush  fence)  was  not  on  the  line,  some  parts 
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being  on  the  one  side  and  8ome  on  the  other.     That  ttke  parties  went 
upon  the  ground  for  the  purpose  of  ascertaining  where  the  line  was, 
and  of  diTiding  and  repairing  the  fence  between  them ;  and  that  one 
Stanlevant  was  also  there  at  the  time.    They  went  to  the  north  part  of 
the  line  where  the  marked  trees  were  gone,  and  where  the  trespass  was 
said  to  have  been  committed,  and  the  plaintiff  went  to  a  certain  point 
in  the  woods,  either  at  or  near  the  north  end  of  the  line,  and  told  the 
defendant,  who  was  some  fifteen  rods  distant,  that  it  was  the  comer. 
Whether  the  plaintiff  went  to  the  true  corner  or  not,  did  not  distinctly 
appear ;  the  testimony  of  the  plaintiff  tending  to  show  that  he  did  go  to 
the  true  corner ;  and  the  testimony  of  defendant  tending  to  show  that  he 
did  not,  but  that  plaintiff  was  a  short  distance  east  of  it.    The  parties 
made,  at  this  time,  a  division  of  their  fence,  the  defendant  taking  the 
said  north  part  for  his  share  of  the  fence ;  and  he  then  began  to  repair 
the  brush  fence.    The  defendant  also  offered  testimonj'  tending  to 
show,  that  the  said  Stui*devant,  who  was  a  neighbor,  and  happened  to 
be  present,  without  any  request  from  the  defendant,  began  to  assist 
the  defendant  in  repairing  the  said  brush  fench.    That  in  so  doing,  said 
Sturdevant  cut  a  few  small  trees  and  poles  east  of  the  division  fence 
and  east  of  the  line  between  plaintiff  and  defendant ;  and  this  cutting 
by  said  Sturdevant,  was  the  trespass  complained  of.    It  also  appeared 
from  defendant's  testimonj^,  that  at  the  time  said  Sturdevant  began  to 
cut,  the  defendant  told  him,  that  he  must  be  careful  and  not  cut  over 
the  line.    The  line,  a  portion  of  the  way,  was  in  dispute  on  the  trial. 
It  appeared  that  the  defendant  in  repairing  the  fence,  went  on  the  west 
side,  and  said  Sturdevant  on  the  east  side,  and  in  this  way  passed  over 
the  whole  of  that  part  of  the  division,  which  defendant  was  to  repair, 
each  cutting  on  his  side  of  the  fence  small  trees  and  poles,  and  putting 
the  same  on  the  fence,  and  thus  repairing  it.    The  defendant  claimed, 
and  so  said  Sturdevant  testified,  that  Sturdevant  in  what  he  did,  in 
cutting  and  repairing  the  fence,  was  a  mere  volunteer,  and  that  he  did 
not  act  at  the  request  of  the  defendant,  and  that  he  was  not  in  the 
employ  of  the  defendant    The  defendant  therefore  claimed  that  he  was 
not  liable  for  Sturdevant's  act ;  and  that  as  he  requested  Sturdevant 
not  to  cut  over  the  line  on  plaintiff's  land,  Sturdevant  in  so  doing, 
acted  against  the  wishes  and  without  the  authority  of  defendant, 
and  that  no  assent  could  be  inferred  or  implied  from  the  defendant's 
presence  and  knowledge  of  the   acts  being  done.     Defendant  also 
claimed,  that  if  the  jury  found  that  the  plaintiff,  when  he  pointed  oat 
the  noith  corner,  pointed  it  out  as  further  east  than  the  true  comer,  it 
amounted  to  a  license ;  and  that  if  defendant  or  Sturdevant  did  not  cut 
further  east  than  the  line   would  have  been,  assuming  the  comer 
thus  pointed  out  by  plaintiff  to  be  the  trae  corner,  it  amounted  to  a 
license,  and  that  defendant  would  not  be  liable.    Plaintiff's  testimony 
tended  to  prove,  that  he,  the  plaintiff,  told  them  before  the}'  began  to 
mend  said  fence,  not  to  cut  on  his  side  of  the  fence.    It  also  appeared, 
that,  where  said  fence  run  it  was  wood  land,  but  that  the  land  east  of 
the  fence  was  enclosed  with  the  plaintiff's  cleared  land,  and  occupied 
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bj  plaintiff;  and  that  the  land  west  of  said  fence  was  enclosed  with' 
defendant's  cleared  land,  and  occupied  by  and  in  defendant's  posses- 
sion. On  the  points  above  stated,  and  made  by  defendant^  the  court) 
—  Peck,  J.,  presiding,  —  chained  the  Jury  as  follows :  — 

That  in  order  to  entitle  the  plaintiff  to  recover,  the  jury  must  find, 
that  some  cutting  was  done  or  trespass  committed  east  of  the  division 
fence  and  east  of  the  division  line  between  the  plaintiff's  and  defend- 
ant's land;  that  for  any  cutting  or  trespass  west  of  the  true  line, 
although  east  of  the  division  fence,  the  plaintiff  could  not  recover  for 
want  of  title  to  the  premises  where  such  trespass  was  committed ;  and 
that  for  any  cutting  done  or  trespass  committed  cast  of  the  true  line, 
if  west  of  the  division  fence,  the  plaintiff  could  not  recover,  for  want  of 
possession,  and  by  reason  of  the  defendant  being  in  possession  of  the 
land  west  of  and  up  to  the  division  fence ;  but  for  any  cutting  done, 
or  trespass  committed  by  defendant,  which  was  both  east  of  the  divi« 
sion  fence,  and  east  of  the  division  line  between  plaintiff  and  defend- 
ant, if  done  on  plaiutiff's  land,  or  land  in  plaintiff's  possession,  th« 
defendant  would  be  liable.  On  the  point  made  in  relation  to  defend- 
ant's liabUity  for  the  acts  done  by  Sturdevant,  the  court  charged  the 
jury,  that  if  Sturdevant  was  cutting  for  defendant's  benefit  and  in  his 
presence,  and  with  his  knowledge  and  consent,  the  act  of  Sturdevant 
would  be  the  act  of  defendant,  for  which  defendant  would  be  liable, 
even  if  Sturdevant  had  not  l>een  employedbvdefendant  Jand  defendant 
did  not  advise  or  direct  such  act  to  be  done ;  or  if  defendant  knew  at  the 
time  when  Sturdevant  was  cutting  and  did  not  object,  but  assented  to 
it,  and  it  was  an  act  beneficial  to  defendant,  and  d^ne  for  defendant's 
benefit,  the  defendant  would  be  liable  for  such  act  of  Sturdevant ;  and 
that  the  question,/ whetherwhat  was  done  by  Sturdevant  was  done 
by  the  consent  of  ^[^ndant  or  not,  was  a  question  of  fact  for  the  jury 
to  find ;  and  that  they  might  or  might  not  find  sucli  consent  of  the 
defendant,  as  they  might  think  the  evidence  warranted ;  that  if  they 
did  not  find  such  assent,  or  that  the  cutting  or  trespass  by  Sturde* 
▼ant,  was  not  done  by  defendant's  assent,  the  defendant  would  not  be 
liable  for  the  acts  of  Sturdevant;  but  if  Sturdevant  was  cutting  for 
defendant's  benefit,  and  his  acts  were  beneficial  to  defendant,  and  he 
was  cutting  by  defendant's  assent,  even  if  defendant  told  him  not  to 
cut  over  the  line  on  plaintiff's  land,  yet,  if  Sturdevant,  by  mistake,  not 
knowing  and  not  having  the  means  of  knowing  where  the  line  was,  cut 
over  Uie  line  on  plaintiff's  land  and  possession,  such  act  of  Sturdevant 
would  be  the  act  of  defendant ;  but  if  Sturdevant  was  cutting  even 
with  defendant's  consent  or  direction,  and  knowingly  or  wilfully  with- 
out defendant's  consent  or  direction  cut  over  on  plaintiff's  land  or 
possession,  the  defendant  would  not  be  liable  for  such  act.  In  refer- 
ence to  what  was  claimed,  as  to  a  license,  the  court  told  the  jury, 
that  even  if  they  should  find  that  plaintiff  pointed  out  the  corner 
farther  east  than  the  true  comer,  and  that  defendant  and  Sturdevant 
did  not  either  of  them  cut  further  east  than  the  line  would  be,  assum- 
ing the  corner  thus  pointed  out  to  be  the  true  corner,  if  such  evidence 
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had  a  tendency  to  prove  a  license,  it  would  not  be  a  defence,  under  Hie 
general  issue,  that  in  order  for  defendant  to  avail  himself  of  that 
evidence,  as  a  license,  it  should  have  been  pleaded;  but  that  sach 
evidence  was  proper  for  the  jury  to  consider  and  weigh,  in  reference  to 
the  question  of  fact,  where  the  true  line  was,  and  in  that  point  of  view, 
it  had  a  tendency  to  show  that  the  true  line  was  further  east,  than  the 
line  claimed  by  the  plaintiff  on  trial.  To  the  decision  of  the  court 
overruling  the  motion  to  dismiss,  and  to  the  omission  of  the  court  to 
chaise  as  requested,  and  to  the  charge  as  given,  the  defendant  ex* 
oepted.     The  jury  returned  a  verdict  for  plaintiff. 

A,  Burt  and  A,  0.  Aldis  for  defendant. 

H.  R,  Beardaley  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

RsDFiELD,  C.  J.^  The  other  objection  depends  a  good  deal  upon  the 
construction  of  the  testimony.  It  is  a  small  cause  and  seems  to  have 
been  pretty  thoroughly  tried  in  the  county  court,  and  we  have  not  been 
able  to  see  very  clearly  any  error  in  the  trial.  Sturdevant,  although  a 
volunteer,  seems  to  have  undertaken  the  office  of  a  servant  to  the 
defendant  pro  hac  viccj  and  to  have  been  suffered  to  proceed  in  his 
service,  without  objection,  or  any  other  restriction,  except  to  be  careful 
not  to  cut  trees  standing  upon  the  plaintiff's  land ;  but  he  did  cut  trees 
on  the  plaintiff's  land,  negligently,  and  for  want  of  proper  information, 
and  upon  every  principle  of  the  relation  of  master  and  servant,  the 
defendant  must  be  regarded  as  liable  for  the  act.  If  one  could  always 
excuse  himself  from  liability  for  the  acts  of  his  servant,  by  giving  soch 
instructions,  the  liability  would  be  reduced  to  cases  of  express  assent. 
And  in  the  present  case,  the  act  being  done,  in  the  presence  of  the 
defendant  and  for  his  benefit,  and  he  not  dissenting,  in  any  manner, 
must  be  regarded,  as  assenting.  As  the  evidence  stood,  there  could 
be  no  reasonable  doubt  of  defendant's  liability  for  the  acts  of  Sturde- 
vanty  upon  either  of  these  grounds,  and  we  think,  the  case  was 
eorreotly  submitted  to  the  jury,  upon  both  grounds. 

Judgment  affirmed. 


SADLER  V.  HENLOCK. 
Queen's  Bench.     1855. 

[4  E.  ^  B.  570.] 

Ttn  declaration  alleged  that,  before  and  at  the  time  Ac.,  there  was, 
and  thence  hitherto  &c.,  a  common  and  public  highway,  in  &c.,  for  all 
the  liege  Ac,  to  go,  return,  ^'  pass  and  repass,  on  foot  and  by  and  with 
horses  and  carriages,  at  all  times  of  the  year,  at  their  free  will  and 

1  Pftragfraphfl  as  to  procednre  and  license  are  omitted.  —  Ed. 
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pleasure :  yet  the  defendant,  well  knowing  the  premises,  heretofore,  to 

wit  on  the  28th  day  of  November  in  the  year  1853,  wrongfully  and 

unjustly  cut,  dug  and  excavated  a  deep  ditch  or  trench  across  liie  said 

highway,  and  partially  filled  and  covered  in  the  same  with  mud,  dirt  and 

other  soft  and  loose  materials,  and  thereby  rendered  that  portion  of 

the  said  highwa}',  across,  over  and  along  the  said  ditch  or  trench  so 

cut,  dug  and  excavated  as  aforesaid,  soft,  miry,  dangerous  and  unsafe 

to  persons  using  and  frequenting  the  said  highway  on  horseback  and 

otherwise.     By  means  of  which  said  several  premises,  afterwards,  and 

while  the  said  road  remained  and  was  in  the  said  state  and  condition 

last  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit  on  " 

&c.,  a  horse  of  plaintiff,  of  great  value  &c.,  ^*  which  the  plaintiff  was 

then  lawfull}'  riding  on  and  along  the  said  highway,  was  thrown  down 

by  stepping  in  and  upon  the  said  portion  of  the  road  which  was  so 

rendered  soft,  miry,  dangerous  and  unsafe  as  aforesaid :  and  thereby 

the  knees  of  the  said  horse  were  broken,  and  the  said  horse  was  and  is 

otherwise  greatly  injured  and  rendered  of  little  or  no  use  or  value  to 

the  plaintiff,  who  was  thereby  also  then  subjected  to  and  incurred  great 

expense,"  &c. 

Plea :  Not  guilty.    Issue  thereon. 

There  were  two  other  issues  of  fact  not  now  material. 

On  the  trial,  before  Platt,  B.,  at  the  last  Yorkshire  Assizes,   it 

appeared  that  the  defendant  was  the  occupier  of  some  land  adjacent  to 

the  highway  mentioned  in  the  declaration.    The  land  was  drained  by  a 

drain  which  passed  from  the  land  down  under  the  highway.     The  drain 

having  become  obstructed,   and  the    water  having  accumulated  on 

defendant's  land,  he  (in  consequence,  as  it  appeared,  of  having  been 

told  by  the  parish  surveyor  that  the  Board  of  Health  would  require 

all  drains  to  be  cleansed  out)  directed  a  man  named  Pearson  to  cleanse 

oat  the  drain.     Pearson  was  not  otherwise  in  the  employment  of  the 

defendant;  he  was  a  common  laborer  who  had  originally  made  the 

drain.    Pearson  executed  the  work  with  his  own  hands,  and  charged 

the  defendant  five  shillings  for  the  job,  which  the  defendant  paid. 

The  defendant  was  not  shown  to  have  interfered  with  the  work,  or  to 

have  seen  the  way  in  which  it  was  executed,  or  to  have  given  any 

specific  directions.    Pearson,   in  clearing  out  the  drain,  took  up  the 

part  of  the  highway  under  which  the  drain  passed.     After  completing 

the  work,  he  replaced  the  soil  of  the  highway,  but  imperfectly,  and 

with  insnfiScient  materials:    and,  in  consequence,  it  gave  wa}*,  as  a 

horse  belonging  to  the  plaintiff,  and  on  which  plaintiff  was  riding  at 

the  time,  was'  passing  over  it :  and  the  horse,  by  falling  into  the  hole 

tiias  made,  was  injured.    The  action  was  brought  for  this  injury. 

The  counsel  for  the  defendant  contended  that,  under  these  circum- 
stances, Pearson  alone  was  answerable,  and  that  the  rule  of  respondeat 
superior  did  not  apply.  The  learned  Baron  overruled  the  objection, 
reserving  leave  to  move  for  a  nonsuit  or  for  entering  a  verdict  for  the 
defendant.    The  Dlaintiff  had  a  verdict  on  all  the  issues. 
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In  last  term  Hugh  Hill  obtained  a  rule  calling  on  the  plaintiflf  to 
ahow  cause  why  a  verdict  should  not  be  entered  for  defendant,  or  a 
nonsuit,  on  the  plea  of  not  guilty,  or  wh}'  a  new  trial  should  not  be  had, 
^'  on  the  ground  of  misdirection  in  this :  that  the  Judge  who  tried  the 
cause  directed  the  Jurj'  to  the  effect  that  Pearson,  who  did  the  work, 
was  the  servant  of  the  defendant,  and  that  the  defendant  was  respon- 
sible for  the  negligence  of  Pearson,  although  Pearson  might  have  done 
the  work  which  he  was  employed  to  do  without  being  guilty  of  any 
negligence ;  and  also  that,  if  it  was  material  to  determine  whether 
*  Pearson  was  a  contractor  or  servant,  that  should  have  been  left  as  a 
question  to  the  jury." 

T,  Jones  now  showed  cause. 

Hugh  JBill^  contra. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  real  question  is,  what  relation  subsisted  between  the 
defendant  and  Pearson.  Ellis  v.  Sheffield  Gas  Consumers  Company, 
2  E.  &  B.  767,  is  inapplicable :  the  act  there  could  not  be  done  at  all 
without  committing  a  public  nuisance.  Here  the  drain  might  have 
been  cleansed  without  injury  to  the  public  or  to  any  individual.  The 
question  therefore  depends  on  this :  whether  Pearson  was  the  defend- 
ant's servant.  Had  Pearson  been  the  domestic  servant  of  the  defendant, 
and  the  defendant  had  said  to  him,  ^'go  and  clean  out  the  drain,''  no 
doubt  Pearson,  by  doing  the  work  negligently,  would  have  made  the 
defendant  liable.  Then  what  difference  can  it  make  that  Pearson  was 
an  independent  laborer,  to  be  paid  by  the  job?  The  defendant  might 
have  said,  ^^  fill  up  the  hole  in  the  road,  but  not  as  you  are  now  doing 
it,  lest,  when  a  horse  goes  over  the  place,  he  may  be  injured."  Pear- 
son was  therefore  the  defendant's  servant ;  and,  if  so,  cadit  qucBstio, 
Our  decision  is  not  inconsistent  with  that  in  Peachey  v,  Rowland,  13 
Com.  B.  182,  and  the  other  cases  which  have  been  cited,  in  which  the 
relation  of  master  and  servant  did  not  exist. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  defendant  was  not 
called  on  by  public  authority  to  do  tlie  work ;  nor  was  there  any  reason 
why,  if  it  could  not  be  done  properly,  it  should  be  done  at  alL  If  the 
work  had  been  done  by  his  own  hand  he  would  have  been  responsible. 
So  he  would  if  it  had  been  done  by  his  ^servant  or  by  a  common  laborer 
whom  he  had  emplo3'ed.  On  what  ground?  Because  the  party  doing 
the  act  would  have  been  employed  by  him.  Instead  of  this,  he  employs 
a  person  who  seems  to  have  been  usually  emploj^ed  in  such  works. 
Such  person  is  just  as  much  his  servant,  for  this  purpose,  as  a  domes- 
tic servant.     The  nile  must  be  discharged. 

WiGHTMAK,  J.  Really  the  question  is  whether  Pearson  is  to  be 
considered  as  the  defendant's  servant  or  as  a  contractor  exercising  an 
independent  employment.  The  whole  evidence  shows  that  the  former 
is  the  correct  view.  Pearson  was  not  a  person  exercising  an  Indepen- 
dent business,  but  an  ordinary  laborer,  chosen  by  the  defendant  in 
preference  to  any  other,  but  not  exercising  an  independent  employ- 
ment.    Our  decision  is  in  conformity  with  all  the  cases  cited. 
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Crokpton,  J.  I  am  of  the  same  opinion.  The  real  question  is, 
whether  the  defendant  and  Pearson  stood  to  each  other  in  the  relation 
of  master  and  servant.  I  decide,  not  on  the  ground  that  Pearson  did 
not  employ  the  hands  of  another ;  for,  if  he  was  the  defendant's  ser- 
vant, the  defendant  would  be  liable  for  the  wrong  doing  of  the  person 
whom  the  servant  employed :  though  it  is  true  that  such  emploj'ment 
may  sometimes  be  a  test  as  to  whether  the  emploj^er  was  a  servant  or 
an  independent  contractor.  The  test  here  is,  whether  the  dgff  ndant 
retaiped  the  power  of  controinn&''the"  woyk.  No  distinction  can  be 
drawn  from  the  circumstance  of  the  man  being  employed  at  so  much  a 
day  or  by  the  job.  I  think  that  here  the  relation  was  that  of  master 
and  servant,  not  of  contractor  and  contractee.  It  is  only  on  the 
ground  of  a  contractor  not  being  a  servant  that  I  can  understand  the 
aathorities. 

Btde  dUcharged* 


MOIR  V.  HOPKINS. 
Supreme.  Court  of  Illinois.    1855. 

[16  ///.  313.] 

This  cause  was  heard  before  Wead,  J.,  and  a^Jury,  at  April  terra, 
1855,  of  Henderson  Circuit  Court.  The  opinion  of  the  court  gives  a 
statement  of  the  case. 

Stewart  and  Ooudy^  for  plaintiff  in  error. 

C.  M.  JBarris^  for  defendant  in  error. 

Skinneb,  J.  Trespass  by  Manassah  Hopkins  against  William, 
James  and  Robert  Moir,  for  killing  Hopkins'  horse.  The  defendants 
pleaded  not  guiUy.  Upon  the  trial,  the  plaintiff  proved  by  William 
Hopkins,  his  brother,  that  plaintiff  had  worked  for  defendants  with  his 
team ;  that  while  he  was  at  work  he  was  taken  sick,  and  went  home, 
leaving  his  team  with  witness ;  that  at  night,  witness  took  the  team 
home  where  plaintiff  boarded,  and  kept  his  team  ;  that  he  put  the  team 
up  and  fed  it,  as  directed  by  plaintiff;  that  the  next  day,  plaintiff  being 
still  sick,  witness  worked  for  defendants ;  that  on  said  day,  defendants 
wanted  a  team  to  haul  lumber  in  their  mill-yard ;  that  early  in  the 
morning,  defendant,  Robert  Moir,  directed  witness  to  go  and  see  if  he 
oould  not  hire  a  team  to  do  the  hauling;  that  witness  accordingly 
endeavored  to  hire  a  team  among  the  neighbors,  but  could  not  obtain 
one ;  that  when  defendant,  Robert  Moir,  found  that  witness  had  been 
unsuocessftil  in  hiring  a  team,  he  directed  witness  to  go  and  get  plain- 
tiffs team ;  that  witness  then  went  and  got  plaintiff's  team  out  of  the 
stable,  without  plaintiflTs  knowledge  or  consent,  and  took  it  to  the  yard 
and  used  it  for  defendants,  hauling  lumber  during  that  forenoon ;  that 
in  the  afternoon,  defendants  wanted  some  bricks  hauled  ft'om  the  coun- 
try, a  distance  of  eight  miles,  and  that  defendant,  James  Moir,  directed 
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witness  to  go  and  haul  the  bricks ;  that  witness  started  with  plaintifPs 
team,  got  the  bricks,  and  in  returning,  drove  paitly  down  a  steep  hiil 
on  the  road ;  that  as  he  got  part  way  down,  one  of  the  horses  was 
forced  over  the  bank,  fell  and  was  killed ;  that  the  horse  was  of  the 
value  of  $115 ;  that  witness  was  a  married  man ;  that  the  plaintiff  was 
his  brother,  was  an  unmarried  man,  lived  with  witness,  and  kept  his 
team  at  the  stable  of  witness ;  that  for  some  time  previous  to  the  time 
plaintiff  was  taken  sick,  plaintiff  had  been  in  the  employ  of  defendants, 
with  his  team,  hauling  lumber  for  defendants ;  that  plaintiff,  on  being 
taken  sick,  went  to  witness'  house,  and  was  there  the  next  day,  when 
witness  took  the  team ;  that  plaintiff  w&s  sick  and  confined  for  some 
time  after  the  horse  was  killed. 

The  jury  found  the  defendant,  Robert  Moir,  guiUy^  assessed  the 
plaintiff's  damages  at  $115,  and  found  the  other  defendants  not  guUty. 
Motion  for  new  trial  overruled,  and  judgment  on  the  verdict 

The  plaintiff  in  error,  Robert  Moir,  assigns  for  error,  the  giving  of 
the  first  and  second  instructions  asked  for  by  the  plaintiff  below,  and 
the  refusal  of  a  new  trial..    These  instructions  are  as  follows :  — 

First  If  the  defendants,  or  either  of  them,  directed  the  witness  to 
go  and  get  the  plaintiflTs  horses,  and  he  did  go  and  get  them,  in  pursu- 
ance of  such  directions,  without  the  assent,  express  or  implied,  of  the 
plaintiff,  the  person  giving  such  instruction  is  a  trespasser. 

Second.  If  a  person  injures  personal  property  belonging  to  another, 
of  which  he  has  obtained  possession  by  a  trespass,  he  is  liable  to  pay 
for  such  injur3% 

The  first  instruction  construed  with  reference  to  the  facts  before  the 
jury,  and  in  the  sense  evidently  intended  by  the  court,  and  understood 
by  the  jury,  is  clearly  good  law.  The  plaintiff  below,  Hopkins,  had, 
with  his  team,  been  in  the  employ  of  the  Moirs ;  had  left  on  account  of 
being  sick ;  was  then  confined,  and  his  team  was  idle.  The  Moirs  had 
sent  their  agent  among  their  neighbors  to  hire  a  team,  and  he  had  re- 
turned unsuccessful.  Robert  Moir  then  directed  the  same  agent  to 
'^  go  and  get "  Hopkins's  team.  He  did  so.  The  instruction  is  based 
on  the  hypothesis  of  a  command  by  the  Moirs  to  their  agent,  to  go  and 
take  Hopkins's  team,  and  the  evidence  warranted  the  hypothesis.  If, 
then,  Robert  Moir  directed  his  agent  to  go  and  take  Hopkins's  team, 
and  the  agent  did  so,  there  can  be  no  question  of  his  liability  for  any 
injury  done  to  Hopkins's  property  thereby. 

The  rule  of  law  is,  that  all  who  aid,  command,  advise  or  coonte- 
nance  the  commission  of  a  tort  by  another,  or  who  approve  of  it  after  it 
is  done,  if  done  for  their  benefit,  are  liable  in  the  same  manner  as  they 
would  be  if  they  had  done  the  same  tort  with  their  own  hands.  Judson 
V.  Cook,  11  Barbour's  R  642;  1  Ghitty's  PL  208;  Story  on  Agency, 
Sec.  455. 

The  general  rule  is,  that  the  principal  is  liable  for  the  tortg  of  his 
agent,  done  in  the  course  of  his  employment,  although  the  principal 
did  not  authorize,  or  Justify,  or  participate  in,  or  even  if  he  disap- 
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proTed  of  them.  If  the  tart  is  comniitted  by  the  agent  in  the  course  of 
his  eiDplo3'ment,  while  parsaing  the  business  of  his  principal,  and  is 
not  a  wilful  departure  from  such  employment  and  business,  the  princi- 
pal y&  liable,  although  done  without  his  knowledge.  Story  on  Agency, 
sec.  452 ;  Fuller  v.  Voght,  13  111.  285 ;  Johnson  v.  Barber,  5  Gil.  425, 
and  cases  there  cited ;  May  v.  Bliss,  et  al,y  22  Vt.  B.  477. 

And  it  would  seem,  that  although  Moir  intended  that  his  agent 
should  get  the  owner's  consent  before  taking  his  team,  and  the  agent 
misunderstanding  the  instructions  given,  took  it  without  the  owner's 
consent,  he  would  still  be  liable.    22  Vt.  R.  478. 

The  second  instruction  is  certainly  the  law,  and  the  evidence  sufll* 
dent  to  sustain  the  verdict  Judgment  affirmed^ 


PATTEN  V.  REA. 
Common  Pleas.    1857.    . 

[2  C.  B,  N.  8.  606.] 

Tms  was  an  action  against  the  defendant  for  negligence  in  driving 
a  horse  and  gig.  The  declaration  stated  that,  by  the  wrongful  act, 
n^lect,  and  default  of  one  William  Taylor,  then  being  and  acting 
therein  as  the  servant  of  the  defendant,  a  certain  horse  and  carriage  of 
the  defendant  were  driven  upon  and  against  a  horse  of  the  plaintiff, 
which  last-mentioned  horse  was  thereby  killed. 

The  defendant  pleaded,  —  first,  not  guilty,  —  secondly,  that  the  horse 
and  carriage  in  the  declaration  mentioned  were  not  the  property  of  the 
defendant  as  alleged,  —  thirdly,  that  the  horse  and  carriage  in  the  dec- 
laration mentioned  were  not  nnder  the  care,  management,  and  direction 
of  the  defendant  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at 
Westminster  in  Hilary  Term  last  The.  facts  which  appeared  in  evi- 
dence were  as  follows :  —  The  defendant  was  the  proprietor  of  a  re- 
pository for  the  sale  of  horses,  at  Newington,  in  the  county  of  Surrey. 
Taylor  was  his  manager  there,  acting  as  auctioneer  in  the  sale  of 
horses,  collection  of  moneys,  and  otherwise  in  the  general  conduct  of 
the  business.  He  had  a  horse  and  gig,  his  own  propertj^,  which  were 
kept  for  him  on  the  premises  of  the  defendant  free  of  charge,  and  which 
he  was  in  the  habit  of  using  when  going  out  upon  the  defendant's  busi- 
ness. One  Smith  had  bought  a  horse  at  the  defendant's  repository, 
which  he  ought  to  have  paid  for  at  the  oflSce  upon  the  premises,  but  had 
not  done  so.  On  the  10th  of  November,  1856,  Taylor  was  going  in  the 
gig  to  see  his  medical  attendant  at  Finsbury  Place,  and  also  purposed 
to  can  upon  Smith  for  payment  of  the  debt  he  owe«(  the  defendant  for 
the  horse ;  and,  whilst  on  his  way  to  the  former  place,  and  before  he 

1  See  Wilson  v.  Noonan,  27  Wis.  598  (1871);  Maier  v.  Randolph,  33  Kan.  340 
(1885).  —  Ed. 
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It 


Cw  \ut  ymx^aut  tai  900^  oa  the  juuitj  ia  qaoiiim.  Ike 

mkH  iia  vitffe  ke  was  tixn^  vkea  Tsjior  tcki  koi  ke  w  song  to 

Ofi  tiie  ftfit  of  tke  pl«Bti5  ft  wm  iMntrd,  Ifal.  ahko^  Ike 
Sfti  jp^  v€fie  tke  propertj  of  Tajkr.  jcC  as  aft  tke  liae  of  Ike 
ke  vaMk  iMsag  it  in  tke  defendaafs  bosmeaa.  aad  witk  kb  kBovfedge, 
tke  di^ffoidafit  vaa  liable.  Tke  eoBtiaij  vac  cwtfflfd  oa  tke  part  of 
tke  defeadaot. 

la  afMver  to  qoeatioos  pot  to  them  far  tke  leaiaed  jad^  tke  jmj' 
foiod.  ti^aC  OB  the  oecastoa  in  qoeslion,  theie  aaa  ao  vefbal  leqaest 
bf  tbe  defendant  to  Tajkir  to  go  vith  Ike  kone  aad  gig  opon  Ike 
defendant's  bomieai ;  bat  that  Taylor  went  on  the  joomej  upon  Ike 
banfioetm  of  the  defendant,  and  that  Ike  defendant  knew  it  and  aaientfd 
to  It 

Upon  this  finding,  tke  defendant's  ooonad  Haimed  to  kave  Ike  yenfict 
entered  for  bim  opon  the  second  and  thiid  isaoes. 

The  learned  judge,  iiowerer,  ruled  that  Ike  plaintiir  was  entitled  to 
tke  Terdict  opon  all  the  issoes,  and  the  jmj  saecnncd  Ike  damages 
at  £31. 

A^terUm^  in  HUaiy  Term  last,  obtained  a  mle  nisi  for  a  new  trial, 
on  the  ground  of  misdirection  on  the  part  of  tiie  learned  jodge*  — 
first,  in  not  leaving  to  the  joij  the  qoestion  iHiether  the  horse  and 
gig  driren  bj  William  Taylor  were  osed  by  him  00  his  master's  bosi- 
ness,  at  the  instance  and  ejqnrsM  request  of  the  defendant  —  secondly, 
in  not  directing  the  rerdict  to  be  entered  for  the  defendant,  on  the  feet 
being  foond,  and  not  disputed,  that  the  horse  and  gig  were  the  properly 
of  William  Taj'lor,  not  by  him  made  over  or  bailed  to  the  defendant; 
or  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence, 
if  it  was  to  be  taken  that  the  jury  in  fact  found  that  the  horse  and  gig 
driven  by  Taylor  were  used. by  him  on  his  master's  business  at  tiie 
instance  aod  express  request  of  the  defendant. 

Montagu  Chafribers,  Q.  C,  and  Joyce^  now  showed  cause. — The 
evidence  shows  beyond  dispute  that  Taylor  was  at  the  time  the  col- 
lision toolc  place  acting  in  the  service  and  about  the  business  of  the 
defendant;  and  the  fact  of  the  horse  and  gig  belonging  to  Taylor 
can  make  no  difference ;  the  defendant  would  have  been  equally  lia- 
ble if  they  had  been  the  property  of  a  stranger.  Taylor  had  the 
general  management  of  the  defendant's  business.  A  horse  had  been 
sold  to  one  Smith,  and  Taylor  was  going  to  him  for  the  purpose  of 
obtaining  payment  for  it  He  was  also,  it  is  true,  going  elsewhere, 
for  a  purpose  of  his  own :  but  he  met  with  the  accident  before  he 
reached  Smith's.  »  [Willliaks,  J.  —  Was  it  essential  to  the  master's 
business  that  the  Journey  should  be  made  with  the  horse  and  gig?] 
Probably  not ;  but  Taylor  was  in  the  habit  of  going  about  his  mas- 
ter's business  with  the  horse  and  gig.    [Cockburk,  C.  J.  —  Suppose 
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the  master  had  said  to  him,  *'  Go  to  such  a  place/'   without  more^ 
would  he  be  liable?]    That  would  depend  upon  the  sucrounding  cir- 
camstances.     Here,  the  evidence  was,  that  Taylor's  horse  and  gig 
were  kept  for  him  free  of  cost  upon  the  defendant's  premises,  that 
he  was  in  the  habit  of  using  them  when  going  upon  the  defendant's 
business,  and  that,  on  the  occasion  in  question,  the  defendant  knew 
where  he  was  going,  and  the  manner  of  going.     He  therefore  tacitly 
assented  to  his  going  in  that  manner.     The   case  of  Goodman  v. 
Eennell,  1  M.  &  P.  241,  is  very  much  in  point     There,  a  person 
occasionally  employed   by  the  defendant  as  his   servant,  being  sent 
out  by  him   on   his  business,  took  the  horse  of  another  person,  in 
whose  service  he  also  worked,  and,  in  going,  rode  over  the  plaintiff. 
At  the  trial,  it  was  left  to  the  jury  to  say  whether  or  not  the  horse 
was  taken  by  the  servant  with  the   implied  consent  or  authoritj'^  of 
the  defendant;    and,  they  having  found   a   verdict  for  the  plaintiff, 
the  court  refused  to  interfere.    Best,  C.  J.,  said :  "  It  has  been  truly 
said  that  a  servant's  riding  the  horse  of  another,  without  the  assent 
or  authority  of  his  master,  cannot  render  the  latter  answerable  for 
his  acts.     But  here  the  question  was,  whether  there  was  not  suffi- 
cient  evidence  to  show  that  Cocking  was  riding  the  horse  with  the 
defendant's  assent,  and  on  his  business.     It  was  proved  that  Cocking 
was  the  servant  of  the  defendant ;   that  the  horse  was  in  his  stable ; 
and  that  on  the  day  the  accident  happened,  Cocking  was  going  on 
the  defendant's  business  or  employment     The  proof  of  these  three 
facts  was  sufficient  to  raise  a  strong  presumption  that  Cocking  was 
using  the  horse  with  the   defendant's  consent."     Here,  the  proper 
question  was  left  to  the  jury,  —  did  Taylor  go  in  the  gig  at  the  re- 
quest of  the  defendant,  or  with  his  assent?    The  jury  found  that  it 
was  done  with  the  defendant's  knowledge  and  assent     [Crowder,  J. 
— The  contention  was,  that,  in  order  to  render  the  defendant  liable, 
there  mast  be  something  tantamount  to  a  command  by  the  master. 
The  rule  is  not  quite  correct  in  the  use  of  the  word  etxpreaa.]    It  might 
almost  be  said  here  that  there  loas  an  express  command.     [The  court 
called  on 

Atherton^  Q.  C,  and  Barnard^  to  support  the  rule.  —  This  is  an 
action  against  the  defendant,  not  for  an  act  or  omission  imputed  to 
him  personally,  but  for  an  act  done  by  his  servant.  That  Taylor  was 
at  the  time  of  the  accident  acting  in  the  service  of  the  defendant,  and 
about  his  business,  is  admitted.  That,  however,  is  not  enough  to  im* 
pose  upon  him  this  liability.  The  rule  of  law  is  well  exemplified  by 
the  language  of  the  declaration  itself:  to  render  the  defendant  liable, 
Taylor  mast  in  the  very  act  of  driving  have  been  acting  as  his  servant, 
and  not  upon  his  own  account  A  man  may  be  the  servant  of  another 
at  the  time  of  doing  the  act  which  causes  the  injury,  without  that  other 
being  responsible  for  the  mode  of  doing  the  act.  The  question  is,  not 
whether  the  servant  was  engaged  on  his  master's  business,  but  whether 
he  was  going  in  the  particular  manner,  —  with  the  horse  and  chaise,  — 
as  his  servant    The  mere  fact  of  the  master  seeing  him  about  to  start 
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in  the  chaise,  and  making  no  objection,  is  not  enough.  [Cockbubn, 
C.  J.  —  That  is  only  one  circumstance.  The  facts  seem  to  be  these :  — 
Taylor  is  employed  in  the  general  management  of  the  defendant's  busi- 
ness. He  possesses  a  horse  and  gig ;  and  it  is  mutually  agreed,  that, 
in  consideration  of  the  use  of  the  horse  and  gig  by  Taylor  for  the  pur- 
pose of  the  defendant's  business,  they  shall  be  kept  upon  the  defend- 
ant's premises  without  charge.  Upon  the  occasion  in  question,  Tajlor 
was  going  out  upon  his  master^s  business ;  tiie  master  saw  him  start 
upon  the  journey,  and  thereby  assented  to  that  mode  of  performing  the 
service.  The  knowledge  of  the  master  was  only  one  circumstance,  in 
addition  to  the  other  and  more  material  ones.  I  think  it  was  a  question 
for  the  jury,  and  that  there  was  abundant  evidence  for  them.]  There 
was  no  evidence  of  any  agreement  or  arrangement  to  the  e£fect  just 
stated.  There  was  no  bargain  that  the  use  of  the  horse  and  gig  for  the 
purpose  of  the  defendant's  business  should  be  an  equivalent  for  the 
horse's  keep.  [Cockburn,  C.  J.  —  It  was  a  tacit  arrangement.  That 
seems  to  have  been  assumed  on  all  hands.]  Suppose  a  master  desires 
his  servant  to  go  to  a  certain  place,  and  the  servant  of  his  own  accord 
borrows  a  friend's  horse  for  the  purpose  of  riding  there,  and  his  master 
meets  him  by  accident  on  the  wa}-,  and  says  nothing,  —  could  it  be  con- 
tended, that,  in  riding  that  horse,  the  man  was  acting  in  the  service  of 
his  master,  so  as  to  make  him  responsible  for  an}-  misadventure  of  the 
servant  on  the  road  ?  [Crowder,  J.  —  You  must  not  lose  sight  of  the 
other  facts.  Taylor  was  manager  at  the  defendant's  establishment; 
and  his  horse  and  gig  were  kept  there  without  charge,  and  were  used 
by  him  from  time  to  time  upon  his  master's  business.]  There  was  no 
evidence  of  any  contract  which  made  it  his  duty  to  use  the  horse  and 
chaise  in  his  master's  service.  It  clearl}*  was  a  misdirection  not  to  leave 
it  to  the  jury  to  say  whether  the  horse  and  gig  were  used  by  Ta3'lor  on 
his  master's  business,  at  the  instance  and  request,  express  or  implied, 
of  the  defendant  [Cockburn,  C.  J.  —  I  think  thp  master  would  have 
been  liable  if  Taylor  had  taken  the  horse  and  chaise  without  his 
knowledge.  I  think  there  was  abundant  evidence  for  the  jury,  inde- 
pendently of  that  fact]  To  justify  the  verdict,  it  should  have  been 
found  as  a  fact  that  there  was  some  obligation,  some  binding  contract, 
on  the  part  of  Taylor  to  find  a  horse  and  gig  for  the  service  of  his 
master. 

Cockburn,  C.  J.  I  am  clearl}'  of  opinion  that  this  rule  must  be 
discharged.  I  concur  in  the  argument  urged  b}-  the  defendant's  coun- 
sel, to  this  extent,  that,  to  render  the  master  liable,  it  is  not  enough  to 
show  that  the  person  driving  the  vehicle  which  causes  the  damage  is 
his  servant,  but  that  it  must  be  shown  that  the  servant  was  driving 
with  his  master's  authority  and  upon  his  business.  Now,  I  think  there 
was  abundant  evidence  here  that  Taylor  was  driving,  at  the  time  the 
accident  occurred,  with  the  defendant's  authoritv  and  in  the  course  of 
business  as  his  servant  Taylor,  it  appears,  was  the  general  manager 
of  the  defendant's  establishment ;  and,  being  so,  he,  either  by  express 
agreement  or  by  some  tacit  arrangement,  was  in  the  habit  of  using  in 
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transacting  the  defendant's  business  a  horse  and  gig,  his  own  property, 
which,  in  consideration  of  that  arrangement,  were  kept  for  him  apon  the 
defendant's  premises  free  of  charge.  Looking  at  these  circumstances, 
and  considering  the  nature  of  the  business,  I  think  Ta^'lor  must  be  as- 
sumed to  have  had  authority  to  exercise  his  discretion  as  to  the  mode 
of  performing  his  duty  to  his  master.  Adding  to  this  the  fact  that  the 
master  knew  that  his  servant  was  using  the  horse  and  gig  on  the  partic- 
ular occasion,  I  think  the  evidence  was  ample  to  show  that  what  was 
done  had  the  sanction  and  authority  of  the  master.  That  question  was 
not  at  all  withdrawn  from  the  Jury.  The  contention  on  the  part  of  the 
defendant  at  the  trial  was,  that  he  was  not  responsible  for  the  damage, 
because  the  horse  and  gig  were  the  property  of  Taylor,  and  because 
there  was  no  evidence  or  any  express  command  from  the  defendant  to 
Taylor  to  use  the  horse  and  gig  upon  the  occasion  in  question.  I  think 
the  former  part  of  the  argument  is  met  bj'  the  fact  that  the  horse  and 
gig  were  kept  by  the  defendant  free  of  charge  to  Taylor,  and  were  ordi- 
narily used  by  him  in  the  performance  of  journeys  about  his  master's 
business,  and  the  latter  bj'  the  fact  that  the  master  was  cognizant  of  the 
course  which  his  servant  was  pursuing  at  the  time,  and  did  not  dissent. 
I  think  the  case  was  properly  presented  to  the  jury,  and  that  there  is 
DO  ground  for  saying  that  the  verdict  was  not  well  warranted  bj*  the 
evidence. 

WiLLiAXS,  J..  I  am  entirel}^  of  the  same  opinion.  I  agree  with 
Mr.  Atherton^  that,  in  cases  of  this  sort,  the  real  question  is,  whether 
the  servant  while  doing  the  negligent  act  complained  of  was  acting  as 
the  agent  of  the  defendant  That  is  demonstrated  bj-  the  consideration 
tiiat  the  plaintiff  in  declaring  in  such  an  action  has  the  option  of  alleg- 
ing the  negligent  act  to  be  the  act  of  the  servant,  or  of  reljing  upon  the 
legal  effect,  and  alleging  it  to  be  the  act  of  the  master.  Thus,  in 
Bnicker  v.  Fromont,  6  T.  R.  659,  it  was  held  that  a  declaration  which 
diarges  the  defendant  with  having  negligently  driven  his  cart  against 
the  plaintiffs  horse,  is  supported  by  evidence  that  the  defendants  ser* 
vant  drove  the  cart  I  think  there  was  ample  evidence  here  that  Taylor, 
at  the  time  of  the  accident,  was  acting  as  the  servant  and  bj'  the  author- 
ity of  the  defendant  It  was  incumbent  on  the  plaintiff,  no  doubt,  to 
Bhow  that  Taylor  acted  as  the  defendant's  agent  in  the  employment  of 
the  horse  and  gig  upon  the  particular  occasion.  I  think  there  was  evi- 
dence enough  of  that  for  the  jury,  and  that  that  question  was  properly 
left  to  them.  The  rule  does  not  complain  that  it  was  not  so  left :  the 
complaint  is,  that  my  Brother  Crowder  misdirected  the  jury  in  not 
leaving  to  them  the  question  whether  the  horse  and  gig  driven  by 
Taylor  were  used  by  him  on  his  master's  business,  at  the  instance 
and  express  request  of  the  defendant.  Now,  it  clearly  is  not  necessary 
JD  cases  of  this  sort  that  there  should  be  any  express  request :  the 
]nry  may  imply  a  request  or  assent  from  the  general  nature  of  the  ser- 
vant's duty  and  employment.  There  was  ample  evidence  of  such  implied 
request  or  assent  here.   The  only  other  complaint  made  of  the  direction 

was  not.  relied  on  by  Mr.  Atherton  in  his  argument  in  support  of  the 
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rule :  nor  could  it  have  been  with  any  hope  of  saccess.    Upon  neither 
ground,  therefore,  can  this  rule  be  sustained. 

WiLLES,  J.  I  am  dearly  of  the  same  opinion.  The  argument  urged 
on  the  part  of  the  defendant  amounts  in  substance  to  a  denial  of  the 
general  rule  laid  down  by  Lord  Holt  in  Turberville  v.  Stampe^  1  Lord 
Raym.  266,  that  ''a  master  is  responsible  for  all  acts  done  by  his  ser- 
vant in  the  course  of  his  employment,  though  without  particular  direo* 
tions."  Was  Taj'lor  at  the  time  the  accident  complained  of  happened 
acting  in  the  course  of  his  employment?  It  appears  that  part  of  the 
terms  of  his  employment  was  that  he  should  have  the  benefit  of  the  keep 
of  his  horse  and  the  standing  of  his  gig  upon  his  master's  premises,  in 
consideration  of  his  using  them  when  going  about  his  master's  business ; 
and  that  he  was  actually  engaged  on  his  master's  business,  viz.  going 
to  collect  a  debt  due  to  him,  at  the  time.  And  it  further  appears  that 
his  master  knew  that  he  was  going,  and  in  what  manner  he  was  going. 
The  master  is  clearlj*  reponsible* 

Cbowder,  J.y  said  nothing.  Hule  discharged. 


WEED  AND  ANOFHER  V.  THE  PANAMA  RAILROAD  COMPANY. 

Court  op  Appeals  of  New  Yoek.     1858. 

[n  N,Y,  362.] 

Appeal  from  the  Superior  Court  of  New  York  City.  The  action 
was  brought  by  husband  and  wife  to  recover  damages  for  breach  of 
duty  b}'  the  defendant  as  a  carrier  of  passengers,  wherebj'  the  wife  was 
injured  in  her  health.  On  the  trial  before  Mr.  Justice  Oaklet  and  a  Jury, 
it  was  proved  that  in  August,  1854,  the  plaintiffs  were  passengers  on  a 
train  of  cars  of  the  defendant  from  Obispo  to  Aspinwall,  about  thirty 
miles  distant  The  train  proceeded  about  seven  miles  on  the  route,  to 
a  place  called  the  Barbaooas  Switch,  where  it  was  detained  during  a 
night,  and  did  not  reach  Asfinwall  until  the  afternoon  of  the  day  fol- 
lowing. There  were  about  four  hundred  passengers  on  the  train,  who 
remained  in  the  cars  during  the  night,  from  inability  to  procure  other 
accommodations.  The  weather  was  stormy,  and  the  wife  was  taken 
sick  in  the  night  and  experienced  great  suffering.  Much  evidence  was 
given  tending  to  prove  that  in  consequence  of  the  detention  her  health 
was  greatl}'  and  permanently  injured. 

In  summing  up,  the  plaintiffs'  counsel  insisted  that  the  evidence  es- 
tablished that  the  conductor  designedly  left  the  train  at  the  Barbaooas 
Switch,  having  that  intention  when  he  left  Obispo,  and  that  for  this 
reason  exemplary  damages  might  be  given.  He  claimed  damages  on 
the  ground  of  wilful  misconduct  and  negligenoe.  The  counsel  for  the 
defendant  asked  the  court  to  charge  the  jury  that  if  the  conductor  acted 
wilfblly  in  the  detaining  of  the  train  the  defendant  was  not  liable  for  that, 
as  there  was  no  evidence  that  defendant  authorized  or  approved  such 
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miscondact.  The  justice  refused  so  to  charge,  and  to  such  refusal  the 
defendant's  counsel  excepted.  The  justice  then  directed  the  jury,  among 
other  things,  that  although  they  should  find  that  the  conductor  acted 
wilfully  in  the  detention  of  the  train,  the  defendant  would  not  for  that 
reason  be  entitled  to  a  verdict ;  to  which  the  defendant's  counsel  ex- 
cepted. The  justice,  after  delivering  his  charge,  directed  the  jury  to 
answer  the  following  questions,  which  were  submitted  to  them  in  writ- 
ing :  First.  Was  the  detention  at  the  Barbacoas  Station,  by  the  con- 
ductor of  the  defendant,  a  wilful  act  of  the  conductor?  Second.  In 
detaining  the  train  as  he  did  there,  did  the  conductor  act  negligently  or 
without  reasonable  care  and  judgment?  The  counsel  for  the  defendant 
excepted  to  the  submission  of  the  first  question  to  the  jury.  The  jury 
answered  each  of  these  questions  in  the  afiSrmative,  and  rendered  a 
verdict  for  the  plaintiffs,  assessing  damages  at  $2,000.  Judgment  was 
suspended  and  a  case  made  which,  in  pursuance  of  a  direction  at  the 
dose  of  the  trial,  was  argued  at  a  general  term,  where  judgment  was 
rendered  for  the  plaintiffs  on  the  verdict.  The  defendant  appealed  to 
this  court. 
James  T.  Brady,  for  the  appellant. 
A.  J.  Willardy  for  the  respondents. 

Strong,  J.  The  principal  question  in  this  case  is,  whether  the  de- 
fendants are  liable  for  the  detention  of  the  train  producing  damages  to 
the  wife,  althongh  the  detention  was  the  wilful  act  of  the  conductor, 
neither  authorized  nor  approved  b^^  the  defendants.  The  obligation  of 
the  defendants  from  receiving  the  wife  on  their  train  of  cars  to  be  carried 
to  AspinwaU  and  proceeding  with  the  train  part  of  the  distance,  to 
carry  her  to  that  place  with  all  reasonable  diligence,  is  not  disputed  by 
them  and  admits  of  no  doubt.  (Story  on  Bailment,  §  545 ;  Wibert  v. 
New  York  &  Erie  Railroad  Co.,  2  Kern.  253.)  Nor  is  it  claimed  by 
them  that  detention  and  delay  on  the  route,  from  the  mere  negligence 
of  the  conductor  or  other  servants  of  the  defendants  connected  with 
the  management  of  the  train,  occasioning  damage  to  the  wife,  would 
not  be  a  breach  of  the  obligation  for  which  the  defendants  would  be 
responsible ;  but  they  insist  that  their  obligation  is  not  broken  and  that 
they  are  not  liable  for  the  wilful  act  of  the  conductor  followed  by  such 
a  result ;  and  they  invoke  in  support  of  their  position  the  rule,  well 
sustained  by  principle  and  authority,  that  a  master  is  not  liable  for  a 
wilful  trespass  of  his  servant. 

It  is  important,  therefore,  to  inquire  whether  that  rule  extends  to  a 
case  like  the  present,  and  for  that  purpose,  to  consider  the  basis  on 
which  it  is  founded  The  reason  of  the  rule  clearly  appears  by  the 
cases  in  which  it  has  been  declared  and  applied.^  .  .  .  All  the  cases  on 
ttie  subject,  so  far  as  I  have  observed,  agree  in  regard  to  the  principle  of 

>  Here  were  stated  M'Maims  v.  CrickeU,  ante,  p.  102 ;  Wright  v.  Wilcox,  ante,  p.  1 1 8  j 
Bklimoiid  Turnpike  Ca  v.  Vanderbilt,  1  Hill,  480 ;  8.  c  4  N.  Y.  479.  Beference  wm 
Ibo  made  to  Hibbard  v.  New  Toxk  &  £rie  By.  Co.,  16  N.  Y.  455,  467,  468  {  and  Story 
m  Jigpacj,  §§  456-468.  —  Ed. 
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the  rule,  and  also  in  limiting  the  rale  to  that  principle.  For  acts  of  an 
agent  within  his  authority,  the  principal  is  liable,  but  not  for  wilful  acts 
without  his  authoritj*.  (Phil.  &  Read.  R.  R.  Co.  v.  Derby,  14  How. 
U.  S.  R.  468.) 

In  the  light  of  this  examination  of  the  class  of  cases  which  has  been 
considered,  it  cannot  fail  to  be  seen  that  there  is  an  important  differ- 
ence between  those  cases  and  the  one  before  the  court.  The  former 
are  cases  of  wilful,  unauthorized,  wrongful  acts  by  agents,  unapproved 
by  their  principals  occasioning  damage,  but  which  do  not  involve  nor 
work  any  omission  or  violation  of  dut3'  by  their  principals  to  the  per- 
sons injured ;  wrongs  by  the  agents  only,  with  which  the  principals  are 
not  legally  connected.  In  the  present  case,  by  means  of  the  wrongful, 
wilflil  detention  by  the  conductor,  the  obligation  assumed  by  the  de- 
fendants to  carry  the  wife  with  proper  speed  to  her  destination,  unless 
this  wilful  wrong  of  the  conductor  was  an  excuse  to  them,  was  broken. 
The  real  wrong  to  the  wife  in  this  case,  and  from  which  the  damage 
proceeded,  was  the  not  carrying  her  in  a  reasonable  time  to  AspinwaU, 
as  the  defendants  had  undertaken  to  do ;  and  this  was  a  wrong  of  the 
defendants,  the  carriers,  unless  the  law  excused  them  for  their  delay  on 
account  of  the  misconduct  of  their  agent.  It  is  for  this  alleged  wrong 
of  the  defendants  in  not  performing  their  duty  as  carriers  with  reasona- 
ble diligence,  fh)m  which  injury  has  been  experienced,  that  this  action 
was  brought ;  and  the  only  question  in  relation  to  the  point  under  con- 
sideration would  seem  to  be,  whether  they  can  defend  themselves  by 
showing  that  the  delay  on  the  route  was  the  wilful  wrong  of  one  of 
their  servants.  The  jury  have  found,  as  necessarily  included  in  their 
general  verdict  for  the  plaintiffs,  that  the  defendants  did  not  use  dae 
diligence;  but  they  have  also  found,  in  answer  to  a  special  inquiry, 
that  the  detention  to  which  it  was  owing  was  a  wilful  act  of  the  condnc- 
tor.  Upon  these  findings,  connected  with  the  exceptions  to  the  refusal 
of  the  judge  to  charge  that  if  the  conductor  acted  wilftilly  in  detaining 
the  train  the  defendants  were  not  liable  and  charging  the  contrary,  the 
question  must  be  whether  the  fact  that  the  detention  was  a  wilful  wrong 
of  the  conductor  at  all  varies  the  law  of  the  case. 

Viewing  the  general  question,  as  it  appears  to  be  clear  we  must,  as 
being  whether  the  defendants  have  discharged  their  duty  as  carriers, 
and  the  particular  point  of  inquiry,  whether  the  circumstance  that  the 
detention  was  a  wilful  act  of  their  servant  will  excuse  what  will  other- 
wise be  a  want  of  proper  diligence,  this  part  of  the  case  is  relieved 
from  difficulty.  If  the  detention  had  resulted  from  negligence  of  the 
conductor,  the  liability  of  the  defendants  would  be  unquestionable. 
A  master  is  answerable  for  negligence  of  his  servants  in  the  perform- 
ance of  their  duties.  (2  Kent.  Com.  601,  602.)  Story,  in  bis  Treatise 
on  Agency  ($  452),  says :  ^^  It  is  a  general  doctrine  that  a  principal  is 
liable  to  third  persons,  in  a  civil  suit,  for  the  frauds,  deceits,  conceal- 
ments, misrepresentations,  torts,  negligence,  and  other  malfeasances  or 
Biisfeasances  and  omissions  of  duty  of  his  agent  in  the  coarse  of  bis 


8ECT.  II.]  WEED  V.   PANAMA  BAILBOAD  CO.  16B 

employment,  although  the  principal  did  not  authorize  or  Justify  or  par- 
ticipate in  or  indeed  know  of  such  misconduct,  or  even  if  he  forbade 
the  acts  or  disapproved  of  them,"  &c  ^^  In  every  such  case,  the  prin- 
cipal holds  out  his  agent  as  competent  and  fit  to  be  trusted,  and  thereb}^ 
b  effect,  he  warrants  his  fidelity  and  good  conduct  in  all  matters  within 
the  scope  of  his  agency."  (Story  on  Bailm.,  §§  400-406;  Stokes  v. 
Saltonstall,  18  Pet.  U.  S.  R.  181.)  No  reasons  exist  for  holding  a 
master  liable  for  injuries  from  negligence  of  his  servants  in  his  employ- 
ment, which  do  not  equally  and  with  like  force  preclude  him  fh>m  alleg- 
ing an  intentional  default  of  a  servant  as  an  excuse  for  delay  in  the 
performance  of  a  duty  the  master  has  undertaken.  In  the  former  case, 
the  negligence  of  the  servant  is  that  of  the  master,  and  that  is  the 
ground  of  the  master's  liability ;  in  the  latter,  the  act  of  the  servant  is 
the  act  of  the  master,  constituting  negligence  of  the  master ;  the  motive 
of  the  servant  making  no  difference  in  regard  to  the  legal  character  of 
the  master's  default  in  doing  his  duty.  The  obligation  to  be  performed 
was  that  of  the  master,  and  delay  in  performance,  from  intentional  vio- 
lation of  duty  by  an  agent,  is  the  negligence  of  the  master. 

In  the  present  case,  the  defendants,  as  carriers,  were  bound  to  carry 
the  wife  the  entire  journey  with  reasonable  despatch,  but  the  conductor 
stopped  the  train  on  the  route  unreasonably,  in  known  disregard  of  his 
duty ;  the  defendants  did  not  send  it  forward  as  it  was  their  duty  to  do, 
providing  another  conductor  if  that  was  necessary,  and  that  was  negli- 
gence of  the  defendants.  It  must  be  assumed,  in  the  absence  of  any 
fiuding  or  even  proof  to  the  contrary,  that  it  was  practicable  for  the 
defendants  to  forward  the  train  without  injurious  delay. 

I  am  satisfied,  for  the  reasons  stated,  that  the  rule  of  law  relied  on 
by  the  defendants  to  sustain  their  position,  which  has  now  been  con- 
sidered, is  inapplicable  to  the  case. 

It  is  made  a  point  b}*  the  defendants  that  judgment  could  not  prop- 
erly be  rendered  against  them,  for  the  reason  that  the  findings  of  the 
jury  that  the  detention  was  a  wilAil  act  of  the  conductor,  and  also  that 
in  detaining  the  train  he  acted  negligently  or  without  reasonable  care 
and  judgment,  are  inconsistent  with  each  other ;  but  in  the  view  I  have 
taken  of  the  case,  whether  the  act  was  wilful  or  negligent  makes  no 
difference  as  to  the  liabUity  of  the  defendants;  in  either  aspect  the 
Judgment  was  right.  ^ 

Harbis,  J.,  did  not  sit  in  the  case :  all  the  other  judges  concurring. 

Judgment  affirmed^ 

>  In  Craker  v,  Chicago  ft  Northwestern  Railway  Co.,  36  Wis.  657,  66S-669  (1875)^ 
Rtan,  C.  J.,  sud :  "  We  cannot  help  thinking  that  there  has  been  some  useless  sabtletf 
b  the  books  in  the  application  of  the  rule  respondeat  tntpericr,  and  some  nnnecessaiy 
eonforion  in  the  liability  of  prindples  for  wilfnl  and  malicious  acts  of  agents.  This 
bss  probably  arisen  from  too  broad  an  application  of  the  dictum  of  Lord  Holt,  that 
'no  msflter  is  chargeable  with  the  acts  of  his  servant  but  when  he  acts  in  the  execo- 
tion  of  the  authority  given  to  him,  and  the  act  of  the  servant  is  the  act  of  the  master/ 
Middleton  v  Fowler,  1  Salk.  282.  For  this  wonld  seem  to  go  to  excuse  the  master  fot 
ttie  negligence  as  well  as  for  the  malice  of  his  servant    One  employing  another  in 


166  SEYMOUR  V.   GREENWOOD.  [CHAP.  II 


SEYMOUR  V.  GREENWOOD. 

Exchequer.     1861. 
[6  H.  i-  N.  359.] 

Declaration.  That  the  plaintiff  was  a  passenger  for  reward  in 
and  upon  a  certain  carriage  of  the  defendant,  used  for  the  conveyance 
of  passengers  in  a  certain  public  street  in  the  citj^  of  Manchester,  to 
wit,  Chester  Road,  and  being  and  while  he  was  such  passenger,  the 
defendant  and  his  servants  so  negligentlj'  and  improperly  conducted 
themselves  in  and  about  the  driving,  managing  and  conducting  of  the 
said  carriage,  that  the  plaintiff  was  thereby  cast  from  the  said  carriage 
to  the  ground  with  great  violence,  and  his  skull  was  fractured  and  his 
legs  crushed  and  bruised,  and  he  suffered  great  personal  injuries,  && 

Pleas.  First:  Not  guilty.  Secondly,  that  the  plaintiff  was  not  a 
passenger. 

At  the  trial,  before  Blackburn,  J.,  at  the  last  Liverpool  Spring 
Assizes,  it  appeared  that  the  action  was  brought  against  the  defendant, 
the  proprietor  of  an  omnibus,  by  the  plaintiff,  who  had  been  forcibly 
removed  f^om  the  omnibns  by  the  guard  in  charge  of  it,  whereby  the 
plaintiffs  skull  was  fractured.  The  plaintiff's  witnesses  proved  that 
the  plaintiff  pulled  the  wire  and  the  bell  rung.    The  guard  then  went 

good  faith  to  do  his  lawful  work,  would  be  as  little  likely  to  authorize  negligence  as 
malice ;  and  either  would  then  be  equally  dehors  the  employment.  Strictly,  the  act  of 
the  servant  would  not,  in  either  case,  be  the  act  of  the  master.  It  is  true  that  so  great 
an  authority  as  Lord  Kenyon  denies  this  in  the  leading  case  of  McManus  v.  Crickett, 
1  East,  106,  which  has  been  so  extensively  followed;  and  again,  in  Ellis  v.  Turner,  8 
Term,  531,  distinguishes  between  the  negligence  and  the  wilfulness  of  the  one  act  of 
the  agent,  holding  the  principal  for  the  negligence  but  not  for  the  wilfulness.  It  is  a 
singular  comment  on  these  subtleties,  that  McManus  v.  Crickett  appears  to  rest  on 
Middleton  v.  Fowler,  the  only  adjudged  case  cited  to  support  it ;  and  that  Middleton 
V.  Fowler  was  not  a  case  of  malice,  but  of  negligence,  Lord  Holt  holding  the  master 
in  that  case  not  liable  for  the  negligence  of  his  servant,  in  such  circumstances  as  no 
court  could  now  doubt  the  master's  liability.  In  spite  of  all  the  learned  subtleties  of 
80  many  cases,  the  true  distinction  ought  to  rest,  it  appears  to  us,  on  the  condition 
whether  or  not  the  act  of  the  servant  be  in  the  course  of  his  employment,  as  is  virtu- 
ally recognized  in  Ellis  v.  Turner. 

**  But  we  need  not  pursue  the  subject.  For,  however  that  may  be  in  general,  there 
can  be  no  doubt  of  it  in  those  employments  in  which  the  agent  performs  a  duty  of  the 
principal  to  third  persons,  as  between  such  third  persons  and  the  principal.  Because 
the  principal  is  responsible  for  the  duty,  and  if  he  deleg/>e  it  to  an  agent,  and  the 
agent  fail  to  perform  it,  it  is  immaterial  whether  the  failure  be  accidental  or  wilful, 
in  the  negligence  or  in  the  malice  of  the  agent ;  the  contract  of  the  principal  is  equally 
broken  in  the  negligent  disregard,  or  in  the  malicious  violation,  of  the  duty  by  the 
agent.  It  would  be  cheap  and  superficial  morality  to  allow  one  owing  a  duty  to  an- 
other to  commit  the  performance  of  his  duty  to  a  third,  without  responsibility  for  the 
malicious  conduct  of  the  substitute  in  performance  of  the  duty.  If  one  owe  bread  to 
another  and  appoint  an  agent  to  furnish  it,  and  the  agent  of  malice  furnish  a  stone 
instead,  the  principal  is  responsible  for  the  stone  and  its  consequences.  In  such  cases, 
malice  is  negligence.  Courts  are  generally  inclining  to  this  view,  and  this  court  long 
since  affirmed  it."  —  Ed. 
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into  the  omnibas  and  seized  the  plaintiff  by  the  collar.  The  plaintiff 
offering  no  resistance,  the  guard  backed  himself  out  of  the  omnibus, 
drawing  the  plaintiff  after  him,  and  threw  the  plaintiff  upon  the  road. 
The  plaintiff  fell  to  the  ground,  and  a  cab,  coming  up,  went  over  him. 
The  guard  did  not  fall.  This  was  in  August,  1859.  In  December  the 
plaintiflTs  attorney  wrote  to  the  defendant  as  follows :  — 

"  Sir,  —  I  have  been  requested  by  Mr.  Seymour  to  write  to  you  in 
reference  to  the  serious  injuries  he  sustained  at  the  hands  of  your  ser- 
yants  on  the  22nd  of  August  last. 

*'  I  may  state  that  he  was  a  passenger  on  that  day  in  3'our  omnibus, 
Ac.  He  signalled  the  guard  to  stop  and  let  him  alight  By  the  neg- 
ligence and  improper  conduct  of  the  guard,  Mr.  Seymour  was  cast 
with  great  violence  upon  the  roadway.  One  of  your  Hansom  cabs, 
which  was  following  the  omnibus,  immediately  came  into  contact  with 
Mr.  Seymour^s  head.  I  shall  be  glad  to  receive  any  communication 
from  you  upon  the  subject,  &c. 

'^  I  am,  sir, 
*'  Mr.  John  Greenwood.  R.  W.  Stead.'' 

In  consequence  of  that  letter  a  person  named  Baxter  called  on  the 
plaintiff's  attorney.  He  said  that  Mr.  Seymour  was  mistaken  in  sig- 
nalling the  guard  to  stop ;  that  he  was  drunk,  and  had  refused  to  pay 
his  fare ;  that  he  had  created  a  disturbance  in  the  omnibus  lower  down 
the  road ;  that  he  had  first  assaulted  the  guard,  and  that  there  had 
been  a  scuflSe^  and  that  in  the  scuffle  they  had  both  rolled  out  into  the 
road. 

On  cross-examination,  the  plaintiff  said  his  memory  was  much  affected 
by  the  accident,  but  he  believed  he  was  not  drunk  at  the  time,  but  he 
admitted  that  he  had  been  drinking. 

At  the  conclusion  of  the  plaintiff's  case,  the  defendant's  counsel 
submitted  that  there  was  no  evidence  to  charge  the  defendant  with  the 
assault  committed  by  his  servant,  which  was  not  an}^  negligence  in  the 
performance  of  his  duty,  but  an  unwarrantable  assault ;  and  a  verdict 
was  entered  for  the  plaintiff  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no 
evidence  on  which  the  jury  might  reasonably  find  that  the  act  of  the 
servant  was  one  for  which  the  defendant  was  answerable. 

T.  J6ne8j  having  obtained  a  rule  '^  to  show  cause  why  the  verdict 
found  for  the  plaintiff  on  the  trial  of  this  cause,  &c.,  should  not  be  set 
aside,  and  a  nonsuit  entered  on  the  ground  agreed  upon,  that  there  was 
no  evidence  to  go  to  the  jury." 

Monk  and  Wheeler  now  showed  cause.  The  question  is,  whether 
at  the  time  when  the  act  complained  of  was  committed,  the  guard  was 
acting  as  the  servant  of  the  defendant.  In  Eex  v.  Gutch,  M.  &  M. 
433,  Lord  Tenterden  ruled  that  the  proprietor  of  a  newspaper,  who 
intrusts  the  conduct  of  the  publication  to  one  whom  he  selects,  is  crimi- 
nally answerable  for  a  libel  published  in  such  newspaper,  though  it  is 
not  shown  that  he  was  individually  concerned  in  the  particular  publi* 
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catioD.  One  of  the  tests  whether  the  mazim  '^  respondeat  superior  ** 
applies  is,  whetlier  the  part}'  was  enabled  to  do  the  wrongful  act  by 
reason  of  his  employment  Here  there  was  evidence  that  the  plaiutiff 
was  drunk,  and  it  may  well  have  been  the  duty  of  the  guai*d  to  remove 
him  in  a  careful  manner.  The  removal  of  the  plaintiff  f  mm  the  omnibus 
was  then  an  act  done  by  the  guard  with  the  defendant's  authority,  and, 
in  the  ordinary  course  of  the  employment  intrusted  to  him ;  and  it  was, 
therefore,  an  act  for  which  the  defendant  is  responsible :  Patten  v.  Bea, 
2  C.  B.  N.  S.  606.  The  defendant  does  not  suggest  that  the  act  of  the 
guard  was  malicious.  [Pollock,  C.  B.  In  removing  the  plaintiff 
from  the  omnibus,  the  guard  seems  to  have  acted  so  carelessly  as  to 
injure  the  plaintiff.  Mabtin,  B.  The  only  question  is  whether  there 
was  evidence  for  the  jur}-.] 

T,  Jonei^  in  support  of  the  rule.  It  may  be  conceded  that  the 
question  is  whether  there  was  any  evidence  for  the  jury.  It  is  sub- 
mitted that  the  guard  was  a  trespasser,  and  that  the  defendant  is  not 
liable  for  his  act  A  master  is  not  liable  for  the  trespass  of  his  ser- 
vant. [Martin,  B.  If  a  servant  drives  his  master's  carriage  against 
another,  the  servant  is  liable  in  trespass,  the  master  in  case.]  Was 
the  act  one  which  the  relation  between  the  guard  and  the  defendant 
warranted  him  in  doing?  A  master  is  not  liable  except  for  acts  of 
omission  on  the  part  of  the  servant  —  not  for  acts  of  commission. 
Here  what  is  complained  of  is  a  trespass  —  an  act  committed  —  not  an 
act  of  omission,  such  as  negligence  in  driving  or  managing  the  omnibus. 
By  the  concurrent  testimony*  of  all  the  witnesses,  without  provocatioQ 
the  guard  dragged  the  plaintiff  out  of  the  omnibus,  and  threw  him  oq 
the  ground.  [Channell,  B.  Suppose  the  plaintiff,  being  a  passenger, 
had  grossly  misconducted  himself,  the  guard  would  have  been  justified 
in  removing  him  without  unnecessary  violence.  Therefore,  if  the 
representation  of  Baxter  is  well  founded,  it  may  show  that  the  g^ard 
had  the  authoritj'  of  the  defendant  to  remove  the  plaintiff,  and,  in  so 
doing,  was  engaged  in  the  business  of  his  master :  Mitchell  v.  Crass- 
weller,  13  C.  B.  237.]  M'Mauus  v.  Crickett,  1  East,  106,  shows  that  a 
master  is  not  liable  in  trespass  for  the  wilful  act  of  his  servant,  as  by 
driving  his  master's  carriage  against  another,  done  without  the  direc* 
tion  or  assent  of  the  master.  [Pollock,  C.  B.  Suppose  a  servant 
driving  along  a  road  in  order  to  avoid  supposed  danger  intentionally 
drove  against  the  carriage  of  another,  would  not  the  master  be  respon- 
sible?]  Not  if  the  servant  transgressed  the  line  of  his  duty.  In 
M'Manus  v.  Crickett,  Lord  Kenyon  cites  Bro.  Ab.,  tit.  "  Trespass," 
pi.  435,  where  it  is  said :  *^  If  my  servant,  contrary  to  my  will,  chase 
my  beasts  into  the  soil  of  another,  I  shall  not  be  punished."  And  2 
Roll  Ab.,  553,  ^^  If  my  servant,  without  my  notice,  put  my  beasts  into 
another's  land,  my  servant  is  the  trespasser,  and  not  I."  In  Savignao 
tf.  Roome,  6  T.  R.  125,  it  was  held  that  an  action  on  the  case,  stating 
that  the  defendant's  servant  wilfully  drove  against  the  plaintiff's  car* 
riage,  whereby  it  was  damaged,  oould  not  be  supported,  and  the  coiut 
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arreeted  the  judgment  on  that  ground.  In  Roe  v.  The  Birkenhead, 
Lancashire  and  Cheshire  Junction  Railway  Compan}-,  7  Exch.  86,  a 
nulway  servant,  who  had  chaise  of  a  train,  on  receiving  the  plaintiflTs 
ticket,  told  him  he  had  come  by  the  wrong  train,  and  that  he  must  pa}' 
2s.  M.  more.  This  the  plaintiff  refused  to  pay,  and  he  was  thereupon 
taken  into  custodj*  by  a  railway  ser\'ant,  under  the  direction  of  the 
saperintendent  The  court  held  that  the  plaintiff  was  bound  to  show 
that  the  person  by  whom  he  was  arrested  was  not  only  the  servant  of 
the  Company,  but  also  that  he  had  their  authority  to  arrest  him. 
[Martin,  B.  That  case  goes  farther  than  any  other  on  this  subject. 
Channell,  B.  Would  it  not  have  been  negligence  if  the  guard  took 
the  plaintiff  out  of  the  omnibus  and  left  him  in  the  middle  of  a  street  in 
a  crowded  thoroughfare,  when  he  was  too  drunk  to  walk  ?]  If  a  ser- 
vant is  guilty  of  anything  which  is  not  mere  want  of  skill  or  want  of 
care,  the  master  is  not  responsible  :  Sharrod  v.  The  London  and  North 
Western  Railway  Companj',  4  Exch.  580 ;  Gregory  v.  Piper,  9  B.  &  C. 
591 ;  Timothy  v.  Simpson,  6  C.  <&  P.  499. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  to  enter  a  non- 
suit must  be  discharged.  I  agree  with  my  brother  Martin  that  since 
the  case  of  Roe  v.  The  Birkenhead,  Lancashire  and  Cheshire  Railway 
Company  the  courts  have  been  desirous  to  give  full  effect  to  the  rule 
by  which  a  master  is  made  responsible  for  want  of  care  on  the  part  of 
his  servants  in  executing  his  commands.  As  a  judge,  in  determining 
what  is  evidence,  and  as  a  Juryman  in  giving  effect  to  it,  I  should  have 
decided  that  the  defendant's  servant  was  ejecting  a  troublesome  pas- 
senger from  the  omnibus  —  not  with  violence  and  brutality,  for  I  do 
not  believe  that  he  intended  to  do  more  than  put  the  plaintiff  safely  out 
of  the  omnibus,  and  that  his  act  in  so  doing  produced  the  mischief  « 
which  occurred.^  I  think  then  that  there  was  evidence  that  the  defend- yi 

inTol     \ 


ant's  servant  was  executing  His  masters  bAMU&hd,  out  wicn  a  want 
care  and  consideration.  I  adopt  the  definition  under  which  Mr.  Jones 
admits  that  his  client  would  be  liable.  The  law  on  this  subject  has 
undergone  much  discussion  of  late  3'ears.  At  the  time  of  the  decisions 
of  Scott  r.  Shepherd,  2  W.  Black.  892,  and  M'Manus  v.  Crickett,  tha 
subject  had  not  been  so  thoroughly  considered  as  it  has  since  been. 
For  these  reasons,  I  think  that  the  rule  must  be  discharged,  and  my 
brother  Channell,  who  has  left  the  court,  is  of  the  same  opinion. 

Mabtin,  B.  The  question  is,  whether  there  was  evidence  from 
which  a  jur}*  might  find  that  the  act  was  one  for  which  the  defendant 
was  responsible.  There  was  evidence  that  the  plaintiff  was  drunk,  and 
had  refused  to  pay  his  fare ;  he  had  assaulted  the  guard,  and  a  scuffle 
took  place,  in  which  the  plaintiff  was  thrown  to  the  ground  and  injured. 
If  the  guard  used  unnecessary  violence,  the  defendant,  his  master,  is 
responsible.  There  are  many  cases,  of  which  Roe  v.  The  Birkenhead, 
Lancashire,  and  Cheshire  Railway  Company  is  one,  in  which  the  lia< 
bility  of  the  master  is  put  as  resting  upon  the  relation  of  principal  and 
agent ;  bnt  in  reality  it  depends  upon  the  relation  of  master  and  sei^ 
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fs  employment, 
fie*  ^siost  the  master, 
sErected  the  servaDt  to  do 
*-  ''^^  jrtstKi  cunt  sae  act  was  one  which  was  prop- 
,  .  .*--;-=■  '-^  *orjix  oc  i^  i«ir»i:$  cmpMyneot.  M'Manus  ». 
cr.js«  .<  ,^  :.:a.-_T  ts«i  »  j.jc»^.5^  .fa,  ,..  aaster  is  not  Uable  for 
B*=a^.jxj»aet<i<^ijs«(ma.:.  Of  awae  w«  do  not  say  that  a  mas- 
^  j-t».#w».  .we  .fflw  eTCrni_a5  wij:a  a  aerraat  does  m  the  course  of 

~*  est  j<^,;  »s.t.  A  g„^  ,1^  ^^  jj^^  ^1^  M  to  the  act  being  ooe 
""'  *•  R'-rfaja  tw^MSK ;  iKt  h  was  aoth-Hg  otore  than  the  guard 
«  *n  otLs^M  pcsiag  a  penoa  oos  wbo  had  miscoodacted  himself. 
J."*  ********  «■- 1^  Birketaead,  Lueashlre  aad  Cheshire  Railway 
<L<«.{«ar  was  aoiJi  eonudeicd  in  -^js  eomt  ia  the  eases  of  Wilson  v. 
i-^«l^MasL:-«  and  Totlshire  BaCvar  Coapaaj,  and  Farren  v.  The 
r  ffi«nir  le  and  Toifaiure  Bauwaj  Companj.>  £uU  discharged* 
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EzcHKQCEK  Cbambmm.  1862. 
P  A  #  C  sac] 
Erao«  on  a  biU  of  exceptions.  The  dedantion  stated  tiiat  before 
«a  «  tfte  time  of  the  committing  of  the  grieranoes,  &c.,  the  plaintiff 
dr^Jr  .u  P***««^  of  ««  omnibus  and  harness,  and  of  horees 
dP«Zi  .  "°^'  '''''**  **'*  "»  *  <»'**••»  P"W»«  highway.  And  the 
dratriT"^  **"  *'^"  possessed  of  another  omnibos,  and  of  hones 
HiJ^!;  ,  "^®'  **^''  ^"^  *•>«"  '"xJer  «»>«  ««.  government  and 
in^ ?!  '  f*'^*°'  »f  t*"*  defendants,  who  was  then  driving  the  same 
m  and  along  the  same  highway.  Nevertheless,  the  defendants,  by  their 
ernll   J!!'i"J^  "^  carelessly,  negiigeuUj,  and  improperly  drove,  gov- 

to"  mir       r'*^  "^^  '^  °'°™'^  •«*  '»'«».  t««t  by  and  th^ngh 
«.t  b J  th^^^  ^"*^  negligence,  and  improper  condact  of  the  defend- 

Z  SflnH    ?•    "*"*"'  '°  *^^  ''^^'f'  the  "»Sd  horses  and  omnibos  of 

omnihn.       ,  k"°  '«"''"'*  *"<*  «"°«  >n  «>"i«on  with  the  horses  and 

IZ^n^      "^  *""  "•*  P'»'"**fi^'  and  overturned  and  broke  to 

bro^   .«    !?!f  ***  "'^  ^'^  ^°"''''"«  «nd  harness  of  the  plaintiff,  and 

Zm  :C!°J!f '  "**  '"J"^  °°«  of  'be  horses  of  the  plaintiff.    By 

iT^i  .tr    ^'  P'""*"'  ^"  P"*  *°  »''<J  necessarily  incurred  expense 

im^e  d^„-  /".'^**''"r«  *«  *'"'*  '''«  «»•«»  borse  and  ropairinfthe 
oamage  done  to  hui  said  harness  and  omnibus,  &c. 

Bs'f,*'*  "'*'***•    ^  *o"  >»o*e  «>'  the«e  ca«»  may  be  seen  in  27  Law  T!mee,  S04.  - 

Cot's"  NY  M  f,'8«n     fi  *'  <^''-  ^i-  '*")  ••  °»«"^  "•  N-  'i'-  C-  &  H.  K.  lUibW 
ber  7  H  4'jf  3J5  (imi)       e""  "'  *^'**'"°<^  ''"»  »ffl™«J «  "»e  Exchequer  Cbani. 
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Plea.  —  Not  gaUty .    Issue  thereon. 

The  cause  was  tried  before  Mabtin,  B.,  at  the  Middlesex  Sittings 
after  Michaelmas  term,  1861.  The  bill  of  exceptions  set  out  the 
Judge's  note  of  the  evidence,  which  was  (in  substance)  as  follows :  — 

The  driver  of  the  plaintiffs  omnibus  stated  that  on  the  27th  August 
lie  left  the  bank  for  Hounslow.  After  he  had  passed  Sloane  Street  and 
was  going  towards  Kensington,  he  stopped,  about  the  barracks  at 
Knightsbridge,  to  take  up  two  passengers.  The  defendants'  omnibus 
then  passed  him,  and  got  ahead,  eight  to  a  hundred  3'ards.  In  passing, 
the  driver  eased  his  pace,  and  witness  went  on  at  his  regular  pace  and 
overtook  him.  There  was  room  in  the  road  for  five  or  six  omnibuses. 
When  witness  got  up  to  the  defendants'  omnibus,  it  was  on  the  off  side 
of  the  road  rather  than  the  near ;  but  there  was  plenty  of  room  to  pass. 
As  witness  was  going  to  pass,  the  driver  of  the  defendants'  omnibus 
pulled  across  the  road,  and  one  of  the  hind  wheels  touched  the  shoulder 
of  witness's  near  horse.  Witness  called  out  and  tried  to  pull  up,  but 
could  not  There  was  a  bank  there,  and  the  defendants'  driver  forced 
the  witness's  off  horse  on  to  the  bank.  The  wheels  of  plaintiff's 
omnibus  went  on  the  bank  and  threw  the  omnibus  over.  On  cross 
examination  the  witness  stated  that  the  defendants'  driver  pulled  his 
horses  towards  the  witness's  horses  to  prevent  him  passing. 

Another  witness  stated  that  the  defendants'  driver  drove  across  the 
road  purposely  to  prevent  the  progress  of  the  plaintiff's  omnibus,  and 
that  be  considered  it  a  reckless  piece  of  driving. 

On  behalf  of  the  defendants,  the  driver  of  their  omnibus  stated  that 
he  passed  the  plaintiff's  omnibus,  when  the  driver  pulled  up  on  his  near 
aide  to  take  up  the  two  passengers.  Afterwards  the  plaintiff  'a  driver 
put  his  horses  into  a  gallop  to  overtake  the  defendants'  omnibus.  The 
witness  proceeded  to  say :  ^^  I  pulled  across  him  to  keep  him  from 
passing  me,  to  serve  him  as  he  had  served  me.  His  omnibus  ran  upon 
the  bank  and  turned  over  on  its  side.     I  pulled  across  on  purpose." 

The  witness  stated  that  he  was  furnished  with  the  following  card ; 
^'  London  General  Omnibus  Company  (Limited). 

''Attention  is  particularly  directed  to  the  following  regulation  of  the 
Company,  and  the  drivers  are  desired  to  act  i^  accordance  therewith. 

'^  During  the  journey  he  must  drive  his  horses  at  a  steady  pace» 
endeavoring  as  nearly  as  possible  to  work  in  conformity  with  the 
time  list.  He  must  not  on  any  account  race  with  or  obstruct  another 
omnibus,  or  hinder  or  annoy  the  driver  or  conductor  thereof  in  hia 
hosiness,  whether  such  omnibus  be  one  belonging  to  the  Company  or 
otherwise. 

"  By  Order.  —  A.  G.  Church,  Secretary, 
"  31  Moorgate  St." 

Another  witness,  who  was  a  passenger  on  the  defendants'  omnibus 
stated  that  at  Knightsbridge  there  was  a  contention  between  the  con- 
doctors  of  the  two  omnibuses  which  should  have  three  ladies,  who  got 
into  the  plaintiff's  omnibus.  The  defendants'  driver  wished  to  go  on ; 
the  plaintiff's  drove  him  across  the  road,  so  that  he  could  not  go  oa»^ 
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The  defendants'  driver  said :  ^'  I  will  serve  you  out  when  I  get  on  the 
road."  The  plaintiff's  omnibus  went  on  first,  and  stopped  at  the 
barracks  to  take  up  two  passengers,  when  the  defendants'  omnibas 
passed  it.  When  near  Gore  Lane,  the  defendants'  driver  maliciously 
and  spitefully  drove  his  horses  suddenly  to  the  footpath,  not  allowing 
the  after  omnibus  any  space  at  all. 

Martin,  B.,  directed  the  jury  ^^  that,  when  the  relation  of  master 
and  servant  existed,  the  master  was  responsible  for  the  reckless  and 
improper  conduct  of  the  servant  in  the  course  of  the  service ;  and  that 
if  the  jury  believed  that  the  real  truth  of  the  matter  was  that  the 
defendants'  driver,  being  dissatisfied  and  irritated  with  the  plaintiff's 
driver,  whether  justly  or  unjustly,  by  reason  of  what  had  occurred,  and 
in  that  state  of  mind  acted  recklesslj^,  wantonly,  and  improperly,  but  ia 
the  course  of  his  service  and  employment,  and  in  doing  that  which  he 
believed  to  be  for  the  interest  of  the  defendants,  then  the  defendants 
were  responsible  for  the  act  of  their  servant :  that  if  the  act  of  the 
defendants'  driver,  in  driving  as  he  did  across  the  road  to  obstruct  the 
plaintiff's  omnibus,  although  a  reckless  driving  on  his  part,  was  never- 
theless an  act  done  by  him  in  the  course  of  his  service,  and  to  do  that 
which  he  thought  best  to  suit  the  interest  of  his  employers  and  so  to 
interfere  with  the  trade  and  business  of  the  other  omnibus,  the  defend- 
ants were  responsible :  that  the  liability  of  the  master  depended  upon 
the  acts  and  conduct  of  the  servant  in  the  course  of  the  service  and 
employment ;  and  the  instructions  given  to  the  defendants'  driver,  and 
read  in  evidence  to  the  jury,  were  immaterial  if  the  defendants'  driver 
did  not  pursue  them ;  but  that  if  the  true  character  of  the  act  of  the 
defendants'  servant  wad,  that  it  was  an  act  of  his  own,  and  in  order 
to  effect  a  purpose  of  his  own,  the  defendants  were  not  responsible." 

The  defendants'  counsel  excepted  to  the  said  ruling,  for  that  the  said 
Baron  misdirected  the  jury  in  telling  and  directing  them  as  aforesaid ; 
and,  further,  that,  the  learned  Baron  ought  to  have  told  the  jury  that» 
if  they  believed  that  the  defendants'  driver  wilfully  drove  across  the 
road  as  aforesaid,  even  for  the  purpose  of  merely  obstructing  the  plain- 
tiff's omnibus,  the  defendants  were  not  responsible,  and  he  ought  to 
have  told  and  directed  the  jury  that  for  an  act  wilfully  done  by  the 
servant  of  the  defendants  against  the  orders  of  his  employers  contained 
in  the  said  paper  or  card,  even  though  at  the  time  of  doing  it  he  was  in 
the  course  of  driving  for  his  employers,  the  defendants  were  not  respon* 
sible :  that  the  learned  Baron  ought  to  have  told  the  jury  that  there 
was  no  evidence  to  justif}'  them  in  finding  that  the  driver  of  the  defend- 
ants' omnibus,  in  doing  the  act  complained  of,  was  acting  in  the  course 
of  his  employment ;  and  he  ought  to  have  told  them  that  there  was  no 
evidence  to  warrant  them  in  finding  for  the  plaintiff,  and  ought  to  have 
directed  them  to  find  their  verdict  for  the  defendants.  The  jury  gave  a 
verdict  for  the  plaintiff,  with  £35  damages. 

MeUish   {McUthewa   with   him)  now  argued^   for  the  plaintiflb  in 

1  Before  Wiohtman,  J.,  Williams,  J.,  Cboxptox,  J.,  Willbs,  J.,  Btleq,  J, 
and  Blackbubh^  J.  —  Bbp. 
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error  (the  defendants  below).     The  direction  of  the  learned  Judge  was 

erroneoas.     There  was  evidence  that  the  defendants'  driver  wilfully 

and  recklessly*  drove  across  the  plaintiff's  omnibus  for  the  purpose  of 

impeding  its  prepress.     It  is  not  contended  that  the  fact  of  the  servant 

having  committed  a  wilful  trespass  necessarily,  of  itself,  absolves  the 

master  from  responsibilit}*,  but  it  is  submitted  that  a  master  is  not 

liable  for  a  wilful  trespass  committed  by  his  servant,  unless  it  was 

done  in  obedience  to  the  master's  orders,  or  was  within  the  scope  of 

the  servant's  employment    Here  the  defendants'  servant  was  employed 

to  drive  his  omnibus,  and  if  the  wrongful  act  had  been  done  in  the 

course  of  that  employment  the  defendants  would  be  liable ;  but  they  are 

Dot  if  the  act  was  done  by  the  servant  for  some  purpose  of  his  own. 

The  learned  Judge  made  it  an  essential  part  of  his  direction,  whether 

the  defendants'  driver  was  doing  that  which  he  believed  to  be  for  the 

interest  of  his  employer;  whereas  the  real  question  was  whether  the 

driver  thought  the  act  necessary  for  carr}ung  out  his  masters'  orders. 

The  true  rule  is  laid  down  in  Croft  i;.  Alison,  4  B.  &  Aid.  590 :  '^  If  a 

servant  driving  a  carriage,  in  order  to  effect  some  purpose  of  his  own 

wantonly  strike  the  horses  of  another  person  and  produce  the  accident^ 

the  master  will  not  be  liable.     But  if,  in  order  to  perform  his  master's 

orders,  he  strikes,  but  injudiciousl}'  and  in  order  to  extricate  himself 

from  a  diflSculty,  that  will  be  negligent  and  careless  conduct,  for  which 

the  master  will  be  liable,  being  an  act  done  in  pursuance  of  the  servant's 

employment"      [Williams,  J.     If  a  driver  in  a  moment  of  passion 

vindictively  strikes  a  horse  with  a  whip,  that  would  not  be  an  act  done 

in  the  course  of  his  emplo^'ment;   but  in  this  case  the  servant  was 

pursuing  the  purpose  for  which  he  was  employed,  viz.,  to  drive  the 

defendants'  omnibus.     Suppose  a  master  told  his  coachman  not  to 

drive  when  he  was  drunk,  but  he  nevertheless  did  so,  would  not  the 

master  be  responsible?]     Here  the  defendants'  driver  recklessly  and 

purposely  obstructed  the  plaintiff's  omnibus.    That  was  not  an  act 

within  the  scope  of  his  emploj^ment,  and  was  contrary  to  the  orders 

given  to  him  by  his  master.     If  the  action  had  been  against  the 

servant,  it  must  have  been  in  trespass,  not  case.      [Blackburn,  J. 

If  the  defendants'  driver  did  the  act  to  effect  some  purpose  of  his  own, 

the  case  would  fall  within  the  latter  part  of  the  direction.]    The  docv, 

trine  laid  down  in  Croft  v,  Alison   was  recognized  and  adopted  in 

Seymour  r.^reenwood,  7  H.  &  N.  355.      [Crompton,  J.     Was  not 

the  driver  carrying  out  his  masters'  purposes  in  attempting  to  get 

before  the  other  omnibus  and  pick  up  passengers  ?]     He  states  that  he 

drove  across  the  plaintiff's  omnibus  to  prevent  it  from  passing  him, 

ind  to  serve  the  plaintiff's  driver  as  the  plaintiff's  driver  had  served 

him.     [WiGHTMAN,  J.     Would  the  master  have  been  responsible  if 

the  servant  had  thought  it  for  his  master's  interest  to  drive  against  the 

other  omnibus  and  overturn  it?]  Lyons  v.  Martin,  8  A.  &  E.  512, 

decided  that  a  master  is  answerable  in  trespass  for  damage  occasioned 

Igr  his  servant's  negligence  in  doing  a  lawful  act  in  the  course  of  his 
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service ;  bat  not  so  if  the  act  is  in  itself  unlawful,  and  is  not  proved  to 
have  been  authorized  by  the  master.  Here  the  servant  wilfully  did  an 
act  which  he  knew  he  had  no  right  to  do,  and  which  he  was  instructed 
by  his  master  not  to  do ;  and  it  can  make  no  difference  that  he  believed 
it  to  be  for  the  benefit  of  his  master,  since  it  was  not  within  the  scope 
of  his  emplo3'ment. 

Ijushy  for  the  defendant  in  error  (the  plaintiff  below).  The  direo* 
lion  was  right  The  true  test  is  whether  the  servant,  in  doing  the 
particular  act,  ceased  to  be  the  agent  of  his  master,  and  did  it  solel}-  for 
his  own  purposes.  If  the  defendants'  driver  had  wilfully  driven  against 
the  other  omnibus  and  overturned  it,  the  jury  could  not  have  found  that 
he  did  it  in  the  course  of  his  employment  or  for  the  benefit,  or  supposed 
benefit,  of  his  master.  The  object  of  the  defendants  was  to  get  as 
much  trafiSc  as  they  could  on  the  road,  and  their  driver,  in  doing  the 
wrongful  act,  was  attempting  to  carry  out  that  object.  [Crompton,  J. 
It  was  merely  an  act  of  wrongful  driving.]  Suppose  the  defendants 
had  told  their  driver  not  to  drive  faster  than  seven  miles  an  hour,  but 
he  did  so,  would  not  the  defendants  be  liable  for  damage  resulting  from 
it?  The  defendants'  driver  drove  across  the  other  omnibus,  not  for  any 
purpose  of  his  own,  but  believing  that  it  was  for  the  interest  of  his 
masters  to  prevent  that  omnibus  from  passing  him.  [Williams,  J. 
Suppose  the  driver  of  an  omnibus  saw  a  passenger  waiting  at  a  distance, 
and,  in  order  to  reach  him  before  another  omnibus,  drove  at  full  speed 
and  thereby  ran  over  a  person,  would  not  the  master  be  liable?]  The 
fair  meaning  of  the  direction  is  that,  if  the  defendants'  servant  did  the 
wrongful  act  in  order  to  effect  any  purpose  of  his  own,  they  are  not 
liable,  but,  if  the  act  was  done  in  the  course  of  the  employment  or  for 
the  benefit  of  the  defendants,  they  are  responsible.  That  is  directly 
within  the  principle  laid  down  in  Croft  v.  Alison,  4  B.  db  Aid.  590,  and 
Seymour  v.  Greenwood,  7  H.  &  N.  355.  The  argument  on  the  part  of 
the  defendants  would  limit  the  responsibility  of  a  master  to  acts  which 
are  strictly  within  the  authority  of  the  servant.  But  a  servant  has  a 
discretion  intrusted  to  him  by  his  master  as  to  the  pace  and  mode  of 
driving.  Lyons  v.  Martin,  8  A.  &  E.  512,  merely  decided  that  a 
master  is  not  liable  in  trespass  for  a  wilfully  unlawful  act  of  his  ser- 
vant unauthorized  by  him.  —  He  also  referred  to  Kyle  v.  Jeffres,  3 
Macq.  611. 

Mdlish  replied.  Cur^adv.  vvlt. 

The  learned  Judges  having  differed  in  opinion,  the  following  jadg- 
ments  were  now  delivered. 

WiGHTMAN,  J.  It  appears  by  the  evidence  in  this  case  that  the 
defendants  were  the  proprietors  of  an  omnibus  phing  between  the 
Bank  and  Hounslow,  which  at  the  time  in  question  was  driven  by  a 
coachman  in  their  service;  that  whilst  upon  the  road,  in  the  course 
of  his  employment  to  drive  defendants'  omnibus  from  Piccadill}'  to 
Kensington,  he  wilfhlly  and  on  purpose,  and  contrary  to  the  express 
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orders  of  the  defendants,  wrongfully  endeavored  to  hinder  and  obstruct 
the  passage  along  the  road  of  another  omnibus  belonging  to  the  plain- 
tiff; and  for  that  purpose,  he,  who  was  ahead  of  the  plaintiff's  omnibus 
80  or  100  yards,  slackened  his  pace,  until  the  plaintiff 's  omnibus  came 
up  to  him  and  was  about  to  pass,  and  he  then  purposely  pulled  across 
the  road  in  order  to  prevent  and  obstruct  his  progress,  and  in  so  doing 
ran  against  one  of  the  plaintiff's  horses  with  his  (the  defendants*) 
omnibus,  thereby  causing  considerable  damage.  The  reason  assigned 
by  the  defendants'  coachman  for  this  wrongful  proceeding  was  that  he 
polled  across  the  plaintiff's  coachman  to  keep  him  from  passing,  in 
order  to  serve  him  (the  plaintiff's  coachman)  as  he  had  served  him 
(the  defendants'  coachman) . 

It  seems  clear  upon  the  evidence  that  this  was  wholly  a  wilful  and 
QDJustifiable  act  on  the  part  of  the  defendants'  coachman,  and  not  in 
the  lawful  prosecution  of  his  masters'  business. 

A  master  is  undoubtedl}*  responsible  for  any  damage  occasioned  by 
the  negligence  or  carelessness  of  his  servant  whilst  employed  upon  his 
master's  business.  In  the  present  case  it  was  no  part  of  his  emploj*- 
ment  to  obstruct  or  hinder  the  passing  of  other  omnibuses  or  carriages, 
— on  the  contrary  he  was  directed  not  to  do  so. 

The  case  appears  to  me  to  fall  within  the  principle  of  the  decision  in 
the  case  of  Croft  v.  Alison,  4  B.  &  Aid.  590,  cited  upon  the  argument. 
In  that  case  the  court  said  that  the  distinction  was  this:  '^That  if  a 
serrant  driving  a  carriage,  in  order  to  effect  some  purpose  of  his  own 
wantonl}'  strikes  the  horse  of  another  person  and  thereby  produces  an 
accident,  the  master  is  not  liable.  But  if,  in  order  to  perform  his 
master's  oi*ders,  he  strikes,  but  injudiciously  and  in  order  to  extricate 
himself  from  a  difficulty,  that  will  be  negligent  and  careless  conduct  for 
which  the  master  will  be  liable,  being  an  act  done  in  pursuance  of  the 
servant's  employment." 

In  the  case  of  Lyons  v.  Martin,  8  A.  &.  E.  515,  Mr.  Justice 
Patteson,  in  his  judgment,  says,  "  Brucker  v,  Fromont,  6  T.  R.  659, 
and  other  cases,  where  the  master  has  been  held  liable  for  the  conse- 
quences of  a  lawful  act  done  negligently  by  his  servant,  do  not  apply. 
Here  the  act  was  utterly  unlawful.  A  master  is  liable  where  his  servant 
causes  injury  by  doing  a  lawful  act  negligently,  but  not  where  he  wilfully 
does  an  illegal  one."  There  are  other  cases,  some  of  which  were  cited 
upon  the  argument,  to  the  same  effect.  In  the  present  case  the  defend- 
ants' coachman  wilfhlly  did  an  illegal  act  contrary  to  his  masters'  orders, 
and  quite  beyond  the  scope  of  his  employment.  In  this  view  of  the  case, 
it  appears  to  me  that,  if  the  evidence  of  the  defendants'  coachman  was 
believed,  as  well  as  that  of  the  other  witnesses  in  the  case,  the  verdict 
ought  to  have  been  for  the  defendants.  The  question,  however,  before 
us  18  whether  the  direction  of  the  learned  Judge  to  the  jury,  as  it 
appears  upon  the  bill  of  exceptions,  was  right  in  point  of  law  upon  the 
case  as  it  appeared  in  evidence.  I  entertain  the  highest  and  most 
sinoere  respect  for  the  opinion  of  my  brother  Martin,  but  it  does 
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appear  to  me  that  the  mode  in  which  the  questions  were  put  to  the  yaxj 
was  such  as  might  mislead  them,  and  induce  them  to  find  a  verdict 
which  I  cannot  but  think  was  wrong. 

He  appears  to  have  told  them  ^^  that  if  the  act  of  the  defendants' 
driver  in  driving  as  he  did  across  the  road  to  obstruct  the  plaintiff's 
omnibus,  although  a  reckless  driving  on  his  part,  was  nevertheless  aa 
act  done  by  him  in  the  course  of  his  service^  and  to  do  that  which  he 
thought  best  to  suit  the  interests  of  his  employers  and  to  interfere  with 
the  trade  and  business  of  the  other  omnibus,  the  defendants  were 
responsible;  and  that  the  liability  of  the  master  depended  upon  the 
acts  and  conduct  of  the  servant  in  the  course  of  the  service  and 
employment,  and  that  the  instructions  given  to  the  coachman  not  to 
obstruct  another  omnibus  or  hinder  or  annoy  the  driver  in  his  business 
were  immaterial." 

It  certainly  appears  to  me  that  the  wiltblly  or  wrongfully  attempting 
to  obstruct  the  progress  of  another  omnibus  contrary  to  the  express 
directions  of  the  defendants,  though  done  by  their  coachman  whilst 
employed  in  the  service  of  the  defendants,  cannot  be  considered  an  act 
done  by  him  in  the  course  of  his  service.  It  was  quite  beside  the 
course  Of  his  service  and  what  he  was  employed  to  do ;  and  I  cannot 
consider  the  express  prohibition  to  the  coachman  to  do  what  he  did  as 
immaterial  in  considering  what  was  the  course  of  his  service  in  that 
respect.  This  was  not  a  case  of  reckless  or  careless  driving,  but  of 
wilfully  and  wrongfully  attempting  to  obsti*nct  the  passage  of  another 
omnibus,  and  in  so  doing  running  against  one  of  the  horses.  This 
cannot,  I  think,  under  the  circumstances,  be  considered  as  an  act  done 
in  the  course  of  his  service,  even  though  the  coachman  might  think  that 
it  was  for  his  masters'  interest  by  such  wrongful  means  to  obstruct  the 
business  of  the  other  omnibus.  The  defendants'  coachman  was  not 
employed  to  obstruct  or  hinder  the  plaintiff's  omnibus,  nor  was  it  in 
the  course  of  his  service,  in  the  proper  sense,  to  do  so.  Upon  the 
evidence  it  was  entirely  his  own  wrongful  and  wilful  act,  for  which  I 
think,  according  to  the  distinction  taken  in  the  cases  to  which  I  have 
referred,  the  defendants  are  not  responsible.  The  jury,  upon  the 
direction  to  which  I  have  referred,  might  well  have  thought  that  if  the 
act  was  done  during  the  time  that  the  defendants'  coachman's  employ- 
ment was  to  drive  their  omnibus,  and  that  he  thought  it  for  their  benefit 
to  obstruct  the  other  omnibus,  the  defendants  would  be  liable.  This  I 
think  was  wrong  for  the  reasons  I  have  given ;  and  I  am  therefore  of 
opinion  that  there  should  be  a  trial  de  novo. 

Williams,  J.,  said.  —  I  am  of  opinion  that  the  Judgment  ought  to 
be  affirmed.  If  a  master  employs  a  servant  to  drive  and  manage  a 
carriage,  the  master  is  responsible  for  any  misconduct  of  the  servant  in 
driving  and  managing  it  which  must  be  considered  as  having  resulted 
from  the  performance  of  the  duty  intrusted  to  him,  and  especially  if  he 
was  acting  for  his  master's  benefit  and  not  for  any  purpose  of  his  own. 
I  think  that  the  summing  up  of  my  brother  Martin  was  substantially  in 
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aoooidanoe  with  that  doctrine,  and  thei-efore  there  is  no  foundation  for 
the  bill  of  exceptions. 

CBOMFTONy  J.,  said.  —  I  must  confess  that  my  mind  has  altered  in 
the  course  of  the  discussion.    At  first  I  was  inclined  to  the  opinion 
which  my  brother  Wightman  has  expressed,  but  my  present  impression 
is  in  favour  of  the  view  of  my  brother  Williams j  that  the  injury  resulted 
from  an  act  done  in  the  course  of  the  driving  and  management  of  theT) 
ftmnihna.     T  t\n  i^^j;  fr^Ur^^^^^r  brother  Wightman  in  one  respect  (f^cJ 
which  however  ke  has  the  authority  of  Patteson,  J.,  in  Lyons  v.  Martin, 
8  A.  &  £.  515,  as  to  its  being  necessary  that  the  act  done  by  the  ser- 
vant should  be  a  lawful  act,  for  later  cases  show  that  the  act  need 
Dot  be  lawful  in  order  to  fix  the  master  with  responsibility ;  but  my 
doubt  has  been  whether  this  was  an  act  done  within  the  scope  of  the 
driver^s  authority,  in  other  words,  whether  he  was  acting  in  the  course 
of  the  driving  or  management  of  the  omnibus.     It  appears  by  the 
evidence  of  the  driver  that  he  was  driving  the  defendants'  omnibus  in 
an  improper  way,  for,  without  intending  to  touch  the  horses  of  the 
plaintifiT's  omnibus,  he  drove  so  near  to  it,  for  the  purpose  of  keeping 
it  from  passing  him,  that  he  caused  the  accident.     It  is  not  necessary 
to  say  what  would  have  been  the  case  if  the  driver  had  used  the  omni- 
bus so  as  to  block  up  the  road ;  as  it  is,  I  cannot  see  that  the  direction 
of  my  brother  Martin  was  necessarily  wrong.    If  the  matter  had  come 
before  us  on  a  motion  for  a  new  trial,  it  may  be  that  I  should  have 
agreed  with  my  brother  Wightman^  for  the  question  might  have  been 
presented  in  such  a  way  as  to  bring  it  more  clearly  before  the  jury,  and 
it  is  possible  that  some  expressions  of  the  learned  Judge  may  have  led 
them  to  a  wrong  conclusion.    But  the  question  now  is,  whether  any  of 
the  exceptions  show  that  the  learned  Judge  was  wrong  in  point  of  law. 
Throughout  bis  summing  up  he  left  it  to  the  jury  to  say  whether  the 
injury  resulted  from  an  act  done  by  the  driver  in  the  course  of  the 
service  and  for  his  masters'  purposes.    That  is  the  true  criterion ;  and 
I  cannot  see  anything  necessarily  wrong  in  the  ruling  of  my  brother 
Martin,    Therefore,  though  with  considerable  doubt,  I  do  not  think 
that  we  ought  to  reverse  the  judgment  of  the  Court  below. 

WiLLEs,  J.,  said:  I  am  of  opinion  that  the  Judgment  of  the  Court 
below  ought  to  be  afiSrmed.    The  direction  of  my  brother  Martin  wai 
in  accordance  with  principle  and  sanctioned  by  authoritj*.  i^^jQWelL 
known  that  there  is  virtually  no  remedy  against  the  driver  of  an  omilt- 
bus,  and  therefore  it  is  necessary  that,  for  injur}'  resulting  from  an  ac 
done  by  him  in  the  course  of  his  master's  service,  the  master  should 
be  responsible ;  for  there  ought  to  be  a  remedy  against  some  person 
capable  of  paying  damages  to  those  injured  by  improper  driving.    Thi 
was  treated  by  my  brother  Martin  as  a  case  of  improper  driving,  not  a 
case  where  the  servant  did  anything  inconsistent  with  the  discharge  of 
his  duty  to  his  master,  and  out  of  the  course  of  his  emplojonent.    The 
defendants'  omnibus  was  driven  before  the  omnibus  of  the  plaintiff,  in 
Older  to  obstruct  it.    It  may  be  said  that  it  was  no  part  of  the  duty  of 
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the  defendants'  servant  to  obstruct  the  plaintiff's  omnibus,  and  more- 
over the  servant  had  distiuct  Instructions  not  to  obstruct  any  omnibus 
whatever.  In  mj  opinion  those  instructions  are  immaterial.  If  dis- 
obe3'ed,  the  law  casts  upon  the  master  a  liability  for  the  act  of  his 
servant  in  the  course  of  his  employment ;  and  the  law  is  not  so  futile 
as  to  allow  a  master,  by  giving  secret  instructions  to  his  servant,  to 
discharge  himself  from  liability.  Therefore,  I  consider  it  immaterial 
that  the  defendants  directed  their  servant  not  to  do  the  act.  Suppose 
a  master  told  his  servant  not  to  break  the  law,  would  that  exempt  the 
master  from  responsibility  for  an  unlawful  act  done  by  his  servant  in 
the  course  of  his  employment? 

But  there  is  another  construction  to  be  put  upon  the  act  of  the  servant 
in  driving  across  the  other  omnibus ;  he  wanted  to  get  before  it  That 
was  an  act  done  in  the  course  of  his  employment.  He  was  emplo3'ed 
not  onlj"  to  drive  the  omnibus,  which  alone  would  not  support  this 
summing  up,  but  also  to  get  as  much  monej'  as  he  could  for  his  master, 
and  to  do  it  in  rivalry  with  other  omnibuses  on  the  road.  The  act  of 
driving  as  he  did  is  not  inconsistent  with  his  emploj'ment,  when  ex- 
plained bj'  his  desire  to  get  before  the  other  omnibus.  I  do  not  speak 
without  authority  when  I  treat  that  as  the  proper  test  Take  the  ordi* 
nary  case  of  a  master  of  a  vessel,  who  it  must  be  assumed  is  instructed 
not  to  do  what  is  unlawful  but  what  is  lawful,  if  he  has  distinct  instnio^ 
tions  not  to  sell  a  cai^o  under  any  circumstances,  but  he  does  so  under 
circumstances  consistent  with  his  duty  to  his  master,  the  master  is 
liable  in  damages  to  the  person  whose  goods  are  sold.  * 

It  appears  to  me  that  the  summing  up  is  in  accordance  with  the 
principle  that  a  master  is  liable  for  acts  done  by  his  servant  in  the 
course  of  his  emploj'ment  It  is  also  consistent  with  authority.  I  need 
only  refer  to  the  authority  of  Lord  Holt  in  Tuberville  v.  Stampes,  1  Ld. 
Raym.  264,  and  of  Lord  Wensletdale  in  Huzzey  v.  Field,  2  C.  M.  & 
R.  432.  It  is  part  of  the  history  of  the  law  that  the  judgment  in  Huzzey 
V.  Field,  although  delivered  by  Lord  Abinoer,  was  prepared  by  Lord 
Wensleydalk.  That  learned  person  there  laid  down  that  the  proper 
question  is  whether  the  servant  was  acting  at  the  time  in  the  course  of 
his  master's  service,  and  for  his  master's  benefit ;  if  so,  his  act  was  that 
of  his  master,  although  no  express  command  or  privity  of  his  master 
was  proved.  It  seems  to  me  that  in  so  laying  down  the  law  he  was 
strictly  accurate ;  and  I  feel  bound  to  say  that  it  is  for  the  interest  of 
every  person  (for  all  are  liable  to  be  injured  by  servants),  that  he 
should  not  be  without  remedy  by  the  law  being  loosely  administered. 
I  entertain  no  doubt  that  the  direction  was  correct,  and  that  the  judg- 
.ment  ought  to  be  affirmed. 

Btles,  J.,  said.  —  I  am  also  of  opinion  that  the  direction  of  my 
brother  Martin  was  correct.  He  used  the  words  ^^  in  the  course  of  his 
service  and  employment,"  which,  as  my  brother  Willes  has  pointed  out^ 
are  justified  by  the  decisions.  The  direction  amounts  to  this,  that  if  a 
servant  acts  in  the  prosecution  of  his  master's  business  for  the  benefit 
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of  ids  master,  and  not  for  the  benefit  of  himself,  the  master  is  liable, 
althoagh  the  act  may  in  one  sense  be  wilful  on  the  part  of  the  8er\'ant 

It  is  said  that  what  was  done  was  contrary  to  the  master's  instruc- 
tions ;  but  that  might  be  said  in  ninety-nine  out  of  a  hundred  cases  in 
which  actions  are  brought  for  reckless  driving.  It  is  also  said  that  the 
act  was  illegal.  So,  in  almost  every  action  for  negligent  driving,  an 
illegal  act  is  imputed  to  the  servant  If  we  were  to  hold  this  direction 
wrong,  in  almost  every  case  a  driver  would  come  forward  and  exaggerate 
his  own  misconduct,  so  that  the  master  would  be  absolved.  Looking 
at  what  is  a  reasonable  direction,  as  well  as  at  what  has  been  already 
decided,  I  think  this  summing  up  perfectly  correct. 

Blackburn,  J.,  said.  —  I  am  also  of  opinion  that  the  direction  of  the 
learned  Judge  was  suflScientl}'  correct  to  afford  the  Jury  a  guide  in  the^ 
particular  case,  which  is  all  that  is  required.  It  is  admitted  that  a 
master  is  responsible  for  the  illegal  act  of  his  servant,  eveiTif  wilfu^ 
provided  it  was  within  the  scope  of  the  servant's  employment,  and  in  ^| 
the  execution  of  the  service  for  which  he  was  engaged.  That 
learned  Judge  told  the  jury,  and  perfectl}*  accurately,  out  that  alone 
would  not  be  enough  to  guide  them  in  coming  to  a  correct  conclusion. 
It  was  necessarj'  that  the  jury  should  understand  the  principles  which 
they  must  apply  in  order  to  ascertain  whether  the  act  was  done  in  the 
course  of  the  servant's  employment.  It  is  upon  that  part  of  the  sum- 
ming up  that  Mr.  MeHish  has  mainly  pointed  his  argument,  saying  that 
it  gave  the  jury  a  wrong  guide. 

Now,  we  must  look  at  what  the  particular  employment  was,  in  order 
to  see  what  was  understood  by  the  jury.  The  defendants'  servant  was 
the  driver  of  an  omnibus,  and  as  such  it  was  his  duty,  not  only  to  con- 
duct it  from  one  terminus  to  another,  but  to  use  it  for  the  purpose  of 
picking  up  traffic  during  the  course  of  the  journey.  He  drove  across 
another  omnibus  under  circumstances  from  which  the  jury  might  have 
thought  that  it  was  done  for  the  purpose  of  wreaking  his  spite  against 
the  driver  of  that  omnibus.  The  learned  Judge,  having  to  tell  the  jury 
what  was  the  test  by  which  the}*  were  to  determine  whether  the  act  was 
done  in  the  course  of  the  service  or  not,  used  language  in  which  he  tells 
them,  perfectly  rightly,  that  if  the  act  was  done  in  the  course  of  the 
service  the  defendants  were  responsible ;  and  he  goes  on  to  sa}^  ''  that 
if  the  jury  believed  that  the  real  truth  of  the  matter  was  that  the 
defendants'  driver,  being  dissatisfied  and  irritated  with  the  .plaintiff"s 
driver,  whether  justly  or  unjustl}',  by  reason  of  what  had  occurred,  and 
in  that  state  of  mind  acted  recklessly,  wantonly,  and  improperlj*,  but  in 
the  course  of  his  service  and  employment,  and  in  doing  that  which  he 
believed  to  be  for  the  interest  of  the  defendants,  then  the  defendants 
were  responsible  for  the  act  of  their  servant."  No  doubt  what  Mr. 
MeUUh  said  is  correct :  it  is  not  universally  true  that  every  act  done 
for  the  interest  of  the  master  is  done  in  the  course  of  the  employment. 
A  footman  might  think  it  for  the  interest  of  his  master  to  drive  the 
eoach,  but  no  one  could  say  that  it  was  within  the  scope  of  the  foot 
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man's  employment,  and  that  the  master  would  be  liable  for  damage 
resulting  from  the  wilful  act  of  the  footman  in  taking  chaige  of  the 
horses.  But,  in  this  case,  I  think  the  direction  given  to  the  Jury  was  a 
sufficient  guide  to  enable  them  to  say  whether  the  particular  act  was 
done  in  the  course  of  the  employment.  The  learned  Judge  goes  on  to 
say  that  the  instructions  given  to  the  defendants'  servant  were  ioama- 
terial  if  he  did  not  pursue  them  (upon  which  all  are  agreed) ;  and  at 
the  end  of  his  direction  he  points  out  that,  if  the  jury  were  of  opinion 
'^  that  the  true  character  of  the  act  of  the  defendants'  servant  was  that 
it  was  an  act  of  his  own  and  in  order  to  effect  a  purpose  of  his  own, 
the  defendants  were  not  responsible."  That  meets  the  case  which  I 
have  already  alluded  to.  If  the  jury  should  come  to  the  condasion 
that  he  ^  the  act,  not  to  further  his  masters'  interest  or  in  the  course 
of  his  employment,  but  from  private  spite,  and  with  the  object  of  in- 
juring his  enemy,  the  defendants  were  not  responsible.  That  removes 
all  objection,  and  meets  the  suggestion  that  the  jury  may  have  been 
misled  by  the  previous  part  of  the  summing  up. 

Under  these  circumstances,  I  think  that  the  direction  given  by  the 
learned  Judge  was  sufficiently  accurate  to  guide  the  jury  in  coming  to 
a  right  conclusion,  and  that  there  ought  not  to  be  a  trial  de  novo. 

JitdgmerU  affirmed. 


MURPHEY  t;.  CARALLI. 

Exchequer.     1864. 

[3  H.  ir  0. 462.]  1 

The  first  count  of  the  declaration  (which  was  the  count  relied  on) 
stated  that  the  defendant  so  carelessly,  negligently,  wrongfull}^  and 
improperly  placed  a  pile  of  cotton  bales  in  a  certain  cotton  shed  or 
warehouse,  that  by  and  through  the  mere  carelessness,  n^ligence, 
wrongful  and  improper  conduct  of  the  defendant  in  that  behalf  the 
same  fell  upon  the  plaintifiP,  who  was  then  lawfully  engaged  and  work- 
ing in  the  said  cotton  shed  or  warehouse,  and  inflicted  on  him  bodily 
injuries,  and  the  plaintiff  thereby  became  ill,  &c. 

Plea,  —  Not  guilty.     Issue  thereon. 

At  the  trial,  before  the  Assessor  of  the  Court  of  Passage  for  the  bor- 
ough of  Liverpool,  the  following  facts  were  proved  on  behalf  of  the 
plaintiff:  The  defendant  was  a  Liverpool  cotton  merchant,  and  he 
and  another  firm  of  cotton  merchants  (Messrs.  Dixon  &  Co.)  had  re- 
spectively caused  some  bales  of  cotton  to  be  stored  in  the  same  ware- 
house. The  plaintiff  having  been  employed  by  Messrs.  Dixon  &  Co.  to 
recanvass  their  bales,  went  to  the  warehouse,  and  while  engaged  in  re- 
canvassing  Messrs.  Dixon  &  Cc's  bales  received  the  injuries  for  which 

^  The  arguments  of  coansel  are  taken  from  the  report  in  34  L.  J.  n.  a.  Ex.  14. —  Ed 
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tiiis  action  was  brought  fh>in  the  fall  of  one  of  the  defendant's  bales. 
The  defendant's  bales  had  been  stored  some  days  before  the  accident  by 
cotton  porters  in  the  defendant's  employ,  under  the  supenntendence  of 
one  Jones,  the  warehouse  keeper  employed  by  the  owner  of  the  ware- 
hoose.  From  the  evidence  of  Jones  it  appeared  that  it  was  his  duty  to 
see  the  bales  piled  properly,  and  that  those  who  piled  the  bales  were 
boond  to  obe}'  his  directions.  He  further  stated  that  when  the  pile  was 
not  made  properly  at  first,  he  was  in  the  habit  of  pulling  it  down  and 
ofdering  it  to  be  replied.  Evidence  was  also  given  that,  at  the  time 
when  the  defendant's  bales  were  piled,  they  were  not  properly  secured 
80  as  to  prevent  them  from  falling.  It  was  not  disputed  that  the  cotton 
porters  were  workmen  who  understood  the  mode  in  which  bales  ought 
to  be  piled.  The  charges  for  warehouse  room  were  at  a  given  price  per 
bale,  no  exclusive  space  in  the  warehouse  being  allotted  to  the  different 
merchants. 

The  learned  Assessor,  being  of  opinion  that  on  this  evidence  it 
appeared  that  the  act  which  caused  the  mischief  was  the  act  of  the 
warehouse  keeper,  directed  a  nonsuit  to  be  entered. 

LUUer,  on  a  former  da}'  in  this  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  there  was  evidence  for  the  Jury  of  negligence 
in  the  defendant's  servants,  and  that  the  employment  of  a  warehouse- 
man under  such  circumstances  did  not  protect  the  defendant ;  against 
which, 

C  BusseU  appeared  to  show  cause,  contending  that,  as  the  damage 
was  done  by  a  person  not  under  the  defendant's  control,  and  the  defend- 
ant was  not  the  owner  of  the  warehouse  or  any  part  of  it,  but  only  of 
flome  bales  which  were  stowed  there,  the  nonsuit  was  right 

ZUdery  being  called  on  by  the  Court  to  support  his  rule,  cited  the 
esse  of  The  Mobile,  Swa.  Adm.  Rep.  127,  where  it  was  held  that  the 
owners  of  a  vessel  in  charge  of  a  licensed  pilot  are  not  exempted  by  the 
Merchant  Shipping  Act  from  liability  for  damage  caused  by  the  vessel, 
noless  the  pilot  was  exclusively  to  blame,  and  there  was  no  blame 
attributable  to  the  master  and  crew ;  and  contended  that  the  porters 
who  packed  the  cotton  were  the  defendant's  servants,  and  that  there 
was  negligence  on  their  part  as  well  as  on  that  of  the  warehouse  keeper. 
[Bramwell,  B.  Is  the  master  responsible  for  the  negligence  of  his 
servants  when  they  act  under  another  person  who  is  not  his  servant, 
but  whom  they  are  bound  to  obey  ?]  Yes.  The  plaintiff  here  never 
toached  tlie  bales  that  fell,  and  there  was  no  contributory  negligence 
on  his  part.  Had  they  fallen  while  being  piled,  the  defendant  would 
dearly  have  been  liable.  The  warehouse  keeper  was  for  this  particular 
terrice  the  servant  of  the  owner  of  the  cotton ;  and  if  the  bales  had 
iUlen  on  one  of  the  defendant's  men  while  engaged  in  piling,  it  would 
have  been  said  that  he  and  the  warehouse  keeper  were  fellow-servants. 
It  was  no  part  of  the  warehouse  keeper's  duty  to  direct  where  the 
paasers-by  were  to  go.  He  had  only  to  direct  where  the  bales  were 
to  be  stowed.      He  cited  Martin  v.  Temperley,  4  Q.  B.   298,  and 
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Randleson  v.  Murray,  8  Ad.  &  E.  109,  in  which  lattei  case  a  ware- 
bonscman  who  had  engaged  a  master-porter  to  move  a  barrel  was 
held  liable  for  injarj'  arising  from  the  negligence  of  the  men  employed 
and  the  falling  of  the  tackle  used  by  the  master-porter. 

Pollock,  C.  B.  I  am  of  opinion  that  the  nonsuit  in  this  case  was 
correct,  and  that  this  rule  should  be  discharged.  Jones  was  employed 
as  warehouse  keeper  by  the  owner  of  the  warehouse,  and  as  such  had 
control  over  the  warehouse  itself  and  also  over  the  entrance  to  it. 
When  bales  were  stowed  they  were  stowed  under  Jones's  directions, 
and  by  his  orders  restowed  if  not  stowed  properly  at  first.  The  bales 
which  caused  the  mischief  having  been  stowed  under  Jones's  direcdonsy 
I  think  that  he  and  his  master  are  alone  responsible.  The  case  of  Ran- 
dleson V.  Murray,  8  A.  &  £.  109,  seems  at  variance  with  the  current  of 
authority,  but  it  certainly  establishes  no  principle  for  constraining  us  to 
hold  this  defendant  liable. 

Bramwell,  B.  I  also  think  the  nonsuit  right  I  assent,  indeed,  to 
Mr.  Littler*8  argument,  that  the  men  emploj'ed  by  the  defendant,  while 
engaged  in  piling  the  bales,  were  his  servants  so  as  to  render  him  re- 
sponsible for  their  acts.  And  if,  while  they  were  so  engaged,  there  had 
been  any  negligence  on  their  part  with  reference  to  any  person  lawfully 
passing  b}',  1  think  the  defendant  would  be  liable.  The  question  ma^*, 
therefore,  be  treated  as  if  the  defendant  had  piled  the  bales  himself. 
But  suppose  he  had  piled  the  bales,  would  he  be  liable?  I  think  not 
For  in  that  alone  there  would  have  been  nothing  dangerous  without  the 
subsequent  act  of  the  warehouse  keeper  in  permitting  persons  to  approach 
the  bales.  Suppose  the  defendant  had  been  present,  and  had  pointed 
out  to  the  warehouse  keeper  that  the  mode  in  which  the  bales  were  piled 
was  dangerous.  The  warehouse  keeper  might  surely  have  replied  that 
that  was  his  business,  and  that  he  would  take  the  necessary  steps  to 
prevent  any  one  coming  near  the  bales.  If  from  his  subsequent  omis- 
sion to  do  so  any  mischief  had  occurred,  the  defendant  would  not  be 
responsible  for  that  mischief.  Take  this  case.  A.  delivers  at  B.'s 
house  goods  which,  from  their  nature,  cannot  at  once  be  taken  in.  B. 
says:  ^'  Put  them  down  in  the  highway,  I  will  remove  them  directly, 
and  will  see  that  in  the  mean  time  no  one  runs  against  them."  A.  com- 
plies. The  goods  remain  out  all  night,  there  is  no  light,  and  some  one 
is  injured.  Who  is  responsible?  B.,  the  owner  of  the  house,  and  not 
A.,  for  though  A.'s  act  be  wilful  it  would  not  be  dangerous  without  B.'s 
subsequent  negligence.  So  here  the  defendant  is  not  responsible  for 
an  act  which  would  have  produced  no  mischief  without  the  warehouse 
keeper's  subsequent  negligence.  If,  indeed,  the  negligence  were  of  a 
covert  kind,  so  as  to  be  less  obvious  to  the  warehouse  keeper  than  to 
the  men  engaged  in  piling  the  bales,  that  might  be  a  different  case. 
For  the  warehouse  keeper  might  then  have  no  notice  of  the  danger,  and 
so  the  mischief  might  occur  without  any  subsequent  wrongful  act  on  his 
part  But  here  the  danger  was  at  least  as  patent  to  the  warehouse 
keeper  as  to  the  men ;  and  the  men  were  acting  under  his  control,  and 
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the  act  in  itself  would  not  have  caused  the  mischief.    The  warehouse 
keeper  is  liable,  if  any  one. 

Chankell,  B.  I  agree  that  this  rule  should  be  discharged ;  and  the 
ground  of  my  opinion  is  that  the  act,  of  which  the  plaintiff  complains, 
must  be  taken  to  have  been  done  under  the  direction  of  the  warehouse 
keeper.  No  personal  negligence  is  imputed  to  the  defendant ;  and,  if 
he  be  liable  at  all,  it  must  be  on  the  ground  that  the  act  complained  of 
was  done  by  his  servants.  Now,  I  agree  with  m}'  Lord  as  to  the 
extent  of  the  warehouse  keeper's  duties ;  and,  indeed,  that  he  had  a 
right  to  control  the  mode  in  which  the  bales  were  packed  is  not  dis- 
puted. We  must  presume  he  was  attentive  to  his  duties,  and  that  what 
was  done  was  with  his  approval.  Consequently*  it  must  be  taken  to 
have  been  done  under  his  direction.  I  think,  therefore,  that  although, 
for  certain  purposes,  the  cotton  porters  were  the  defendant's  servants, 
and  although  their  duties  did  not  terminate  on  depositing  the  bales  in 
the  warehouse  but  continued  in  the  packing,  yet  in  that  proceeding,  and 
in  the  negligence  which  then  took  place,  they  were  not  acting  as  ser- 
vants of  the  defendant,  but  as  the  servants  of  the  warehouse  keeper  and 
the  owner  of  the  warehouse. 

PlQOtT,  B.  I  agree,  upon  the  grounds  stated  by  my  brother 
ChanndL  If  the  warehouse  keeper,  instead  of  controlling  the  mode 
in  which  the  bales  were  packed,  had  let  a  certain  space  in  the  ware* 
bonse  to  the  defendant,  that  would  be  a  different  case.  There  would 
then  be  A  dutj*  in  the  person  sent  to  deposit  the  goods  to  deposit  them 
careAiIly,  and  if  he  failed  in  that  dut^*,  the  defendant  who  had  appointed 
him  might  reasonabl}*  be  held  responsible.  But  where  the  person  sent 
with  the  goods  stows  them  under  the  control  of  a  warehouse  keeper, 
and  is  allowed  to  exercise  no  discretion  as  to  the  mode  of  stowage,  the 
Bender  is  not  responsible,  for  he  is  guilty  of  no  neglect  of  duty. 

IttUe  discharged. 


CHAPMAN,  Respondent,  v.  NEW  YORK  CENTRAL  RAIL- 
ROAD COMPANY,  Appellant. 

CouBT  OP  Appeals  of  New  Yobk.     1865. 

[88  N.  Y,  869.] 

Campbell,  J.  The  plaintiff  brought  this  action  to  recover  damages 
canaed  by  the  alleged  negligence  of  the  defendant  in  leaving  down  bars 
in  the  fence  on  the  side  of  their  railroad  track,  whereby  the  horses  of 
the  plaintiff  in  the  night  time  escaped  fVom  his  adjoining  field  on  such 
track,  and  were  struck  and  killed  by  a  passing  engine  of  the  defendant 
One  Andrew  Ryan,  who  was  then  and  had  been  for  some  time  in  the 
employment  of  the  defendant  as  a  day  laborer,  receiving  his  pay 
BOQthly,  but  at  a  fixed  rate  for  each  day's  labor^  on  the  night  of  th« 
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accident  took  down  the  bars  for  the  purpose  of  passing  with  a  team, 
being  engaged  at  the  time  in  a  business  which  concerned  himself,  and 
in  which  the  defendant  had  no  interest  whatever.  The  bars  were  left 
down  by  Rj'an,  and  through  the  opening  the  horses  passed  on  to  the 
track  and  were  killed.  The  referee,  before  whom  the  cause  was  tried, 
found  that  while  Ryan  was  thus  in  the  emplo}'  of  the  defendant  as  a 
day  laborer,  it  was  understood  in  virtue  of  that  employment,  that  he 
might  be  called  upon  in  case  of  accident  to  perform  extra  labor,  receiv* 
ing  compensation  therefor,  and  if,  at  any  time  after  his  day's  labor  was 
over  be  saw  anything  amiss,  he  was  required  to  give  necessary  atten- 
tion to  it  without  being  specially  directed  so  to  do.  In  the  language  of 
Ryan,  who  was  examined  as  a  witness,  '*  If  I  seen  anything  amiss  after 
that,  I  had  to  do  it."  The  referee  found  that  under  that  employment  it 
was  the  duty  of  Ryan  as  the  servant  of  the  company  to  replace  the 
bars,  and  that  his  negligence  was  that  of  the  company,  and  he  reported 
in  favor  of  the  plaintiff,  and  the  judgment  was  affirmed  in  the  seventh 
district 

If  the  bars  had  been  taken  down  by  others,  and  Ryan,  occupying 
the  relation  he  did  to  the  compan3%  had  seen  them,  or  had  been  notified, 
there  can  be  no  doubt  but  it  would  have  been  his  duty  at  once  to  have 
put  them  up.  That  he  took  them  down  himself  can  make  no  difference. 
The  neglect  of  duty  was  in  leaving  them  down.  For  that  negligence, 
and  which  caused  the  loss  of  the  plaintiff's  horses,  I  think  the  company 
must  answer  in  damages.  That  R^'an  was  intoxicated  at  the  time  was 
the  misfortune  of  the  company.  That  he  had  been  retained  in  his 
.  place  when  known  to  be  intemperate,  was  the  fault  of  his  immediate 
superior  officers.  But  I  am  unable  to  see  how  this  question  -of  intoxi- 
cation in  any  way  affects  the  legal  rights  of  the  plaintiff,  who  seeks 
simply  to  recover  for  the  loss  of  his  property,  caused  by  tlie  neglect  of 
the  defendant's  servant    The  Judgment  should  be  affirmed. 

Juigfm/eini  affirmed. 


HOWE  V.  NEWMARCH. 
Supreme  Judicial  Coubt  of  Massachusetts.     1866. 

[12  Allen,  49.] 

ToBT  to  recover  damages  sustained  by  reason  of  the  negligence  of 
the  defendant's  servant,  in  driving  against  the  plaintiff  in  Cambridge. 

At  the  trial  in  the  Superior  Court,  before  Vosb,  J.,  it  appeared  that 
the  defendant  was  a  baker  and  employed  William  S.  Brown  to  drive 
his  wagon  and  deliver  bread  to  his  customers.  There  was  a  city  ordi* 
nance  prohibiting  riding  or  driving  upon  any  sidewalk  in  Cambridge. 
The  plaintiff  introduced  evidence  tending  to  show  that  on  the  morning 
of  July  9th,  1857,  be  came  upon  a  sidewalk  in  Cambridge,  in  front  of  a 
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boose  owned  by  him,  and  turning  to  walk  upon  it  he  saw  the  defend 
ant's  hone  and  wagon  upon  the  same  sidewalk,  in  front  of  another 
bouse  near  by,  and  facing  towards  him  ;  that  he  proceeded  on  the  side- 
walk till  he  got  within  some  twelve  feet  of  the  horse,  when  Brown 
came  out  from  that  house  pretty  fast,  threw  his  basket  upon  the  wagon, 
and  jumped  to  get  on  the  seat,  and  the  horse  started,  and  the  plaintiff 
turned  round  to  escape,  when  the  horse  struck  him  and  he  was  thrown 
down  and  injured. 

The  defendant  introduced* evidence  tending  to  show  that,  on  the  day 
before  the  one  referred  to  above,  the  plaintiff  had  told  Brown  not  to 
drive  on  the  sidewalk  in  front  of  his  premises,  and  they  then  had  some 
dispute  tc^ether,  and,  on  the  morning  of  Jul}'  9,  when  Brown  came 
out  from  the  house,  the  plaintiff  stood  leaning  against  the  fence,  and, 
as  soon  as  the  horse  started,  the  plaintiff  walked  across  the  sidewalk 
and  caught  him  b^*  the  bridle  and  pulled  him  in  towai*ds  the  fence,  and 
Brown  jumped  off  and  told  the  plaintiff  to  let  go  of  the  horse,  which  he 
did,  and  Brown  got  in  and  started  again,  and  as  he  began  to  turn  the 
horse  into  the  street  the  plaintiff  took  hold  of  him  again,  and  Brown 
again  told  him  to  let  go,  and  the  plaintiff  did  not  let  go,  and  Brown, 
after  again  telling  the  plaintiff  to  let  go,  started  the  horse,  and  the 
plaintiff,  who  still  held  on  to  the  bridle,  was  thrown  down.  There  was 
no  evidence  that  the  defendant  knew  of  Brown's  habit  of  driving  on  the 
sidewalk,  or  had  ever  given  directions  where  he  should  drive. 

The  plaintiff  requested  the  court  to  instruct  the  jury  as  follows : 

^M.  If  the  jur}'  are  satisfied  that  the  defendant's  servant,  with  his 
team,  met  the  plaintiff  on  the  sidewalk  adjoining  the  plaintiff's  prem- 
ises, and  neither  of  them  would  give  the  road,  and  the  defendant's 
servant  insisted  on  proceeding  on  the  sidewalk,  and  a  contest  ensued 
in  which  the  servant  urged  on  his  team,  by  means  of  which  the  plaintiff 
sustained  an  injury,  a  verdict  should  be  rendered  for  the  plaintiff,  unless 
the  injury  resulted  from  want  of  due  care  on  the  part  of  the  plaintiff. 
2.  If  at  the  time  of  the  injury  the  defendant's  servant  was  engaged  in 
the  business  of  the  defendant,  and  within  the  scope  of  his  duty  as  such 
servant,  and  he  dix>ve  the  horse  over  the  plaintiff  and  did  him  an  injury, 
the  defendant  is  responsible,  whether  the  act  was  done  wilfully  or  n^- 
ligently,  the  plaintiff  being  in  the  exercise  of  due  care  himself." 

The  judge  declined  to  give  the  instructions  prayed  for,  but  did 
instruct  the  jury  that,  ^'  if  they  were  satisfied  that  the  defendant's  ser- 
vant, with  his  team,  met  the  plaintiff  on  the  sidewalk  adjoining  the 
plaintiff's  premises,  and  neither  of  them  would  give  the  road,  and  the 
defendant's  servant  insisted  on  proceeding  on  the  sidewalk,  and  n  con- 
test ensued  in  which  the  defendant's  servant  carelessly  or  negligently^ 
bat  without  the  purpose  or  intention  of  driving  against  the  plaintiff  or 
doing  him  an  injury,  urged  on  his  horse,  by  means  of  which  the  plain- 
tiff sustained  an  injury,  a  verdict  should  be  returned  for  the  plaintiff, 
Qiiless  the  want  of  due  care  on  the  part  of  the  plaintiff  Contributed  to 
tbe  injury.    And  if  Brown,  while  acting  as  the  servant  of  the  defendant 
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in  driving  from  house  to  hoase  and  delivering  bread,  wilfhllj  and 
intentionally  drove  the  horse  upon  the  plaintifif  for  the  purpose  of  car- 
rying out  his  wish  to  drive  unlawfull}'  upon  the  sidewalk  opposite  the 
plaintiflTs  house,  notwithstanding  the  remonstrance  of  the  plaintiff,  and 
thereby  caused  the  injury  complained  of,  and  he  did  this  without  any 
previous  direction  or  authority  from  the  defendant,  then  the  defendant 
is  not  responsible  for  such  wrongful  act  of  his  ser^'ant." 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintLBT 
alleged  exceptions. 

C.  n.  Hudson  (A.  Cottrell  with  him),  for  the  plaintiff. 

S.  J.   Thomas^  for  the  defendant 

Hoar,  J.  The  second  instruction  requested  by  the  plaintiff  at  the 
trial,  that  ^'  if  at  the  time  of  the  injury  the  defendant's  ser\'ant  was 
engaged  in  the  business  of  the  defendant,  and  within  the  scope  of  his 
duty  as  such  servant,  and  he  drove  the  horse  over  the  plaintiff  and  did 
him  an  injury,  the  defendant  is  responsible,  whether  the  act  was  done 
wilfulh'  or  negligently,  the  plaintiff  being  in  the  exercise  of  due  care 
himself,"  seems  to  have  been  stated  with  substantial  accuracy.  It 
makes  the  test  of  the  defendant's  liability,  not  the  intention  of  the" 


vant,  but  the  fact  that  the  injurious  act  was  done  while  engaged  in  his 
master's  business,  and  within  the  scope  of  his  duty  as  a  servant  If 
the  act  of  driving  over  the  plaintiff  was  done  wilfull}',  still  it  ma3'  also 
have  been  done  negligentl}*  in  the  view  of  the  law ;  that  is,  in  disregard 
of  the  plaintiff's  rights,  and  neglect  and  omission  of  the  precautions 
necessary  to  his  safety.  It  is  obvious  that  the  test  of  the  master's  lia- 
bility cannot  be  whether  the  servant  is  a  trespasser ;  for  he  who  uses 
force  upon  the  i)erson  or  property  of  another  is  a  trespasser,  whether 
his  violence  be  accidental  or  intentional,  if  it  is  without  lawful  justifi- 
cation. But  if  the  servant  is  strictly  within  the  scope  of  his  emplo}*- 
ment,  doing  his  master's  work,  and,  for  the  purpose  of  doing  what  he  is 
emplo3*ed  to  do,  does  it  in  a  manner  which  violates  the  rights  of  another, 
it  is  difficult  to  see  why  the  master  should  be  exempted  fh>m  responsi- 
bilit}',  because  the  servant  knows  that*  his  act  will  be  injurious,  and 
intends  to  do  it  If  the  consent  of  the  master  is  made  the  groand  of 
his  liabilitj',  the  master  is  no  more  consenting  to  the  thoughtless  negli- 
gence of  his  servant  than  to  his  wilfhl  negligence.  The  authorities  all 
agree  that,  where  an  action  is  brought  against  the  master  for  an  injury 
occasioned  by  the  servant's  negligence  in  his  service,  it  is  no  defence 
to  show  that  the  master  directed  the  servant  to  be  carefbl ;  or  even 
that  he  cautioned  him  against  the  particular  act  of  negligence  which 
produced  the  injury.     Southwick  v.  Estes,  7  Cush.  385. 

The  act  which  causes  the  injury  may  be  precisely  the  same,  whether 
merely  careless  or  intentional,  and  the  authority  of  the  master  wanting 
as  much  in  one  case  as  in  the  other.  Thus,  if  a  servant  driving  his 
master's  carriage  becomes  entangled  in  a  crowd  of  other  carriages,  and 
Is  impatient  to  drive  on,  and  there  is  not  room  to  pass  with  safety,  and 
reasonable  c^re  and  prudence  would  require  him  to  wait ;  but  he  per- 
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siste  in  driying  on,  and  in  so  doing  strikes  another  carriage ;  this  is 
negligence  for  which  the  master  is  responsible.  Is  the  master's  respon- 
sibility at  an  end  if  it  is  shown  that  the  servant  saw  that  he  should 
strike  the  other  carriage,  and  intended  to  extricate  himself  bj  so  doing  ? 
He  is  in  his  master's  employment  in  the  one  case  as  in  the  other.  If 
his  master  has  directed  him  to  drive  carefully,  he  is  in  each  case  alike 
acting  without  his  master's  authority  or  approval.  His  purpose  in 
each  case  ma}*  be  to  do  his  master's  work  which  he  is  employed  to  do. 
In  the  former,  he  does  not  think  of  or  care  for  the  rights  of  the  other 
party,  and  so  is  negligent  In  the  latter,  he  perceives  and  understands 
the  rights  of  the  other  part}',  but  determines  to  disregard  them. 

It  is  not  easy  to  reconcile  the  numerous  cases  on  this  subject.  The 
leading  case  on  which  the  defendant  relies  is  M'Manus  v.  Crickett,  1 
East,  106.  That  case  merely  decided  that  trespass  vi  et  amiia  would 
not  lie  against  a  master  lor  the  wilful  trespass  of  his  servant,  which 
was  not  authorized  or  consented  to  by  the  master,  either  directly  or  by 
implication  from  the  nature  or  subject  matter  of  his  employment.  The 
decision  rests  entirely  upon  the  distinction  between  trespass  and  tres- 
pass on  the  case.  Lord  Eenyon  says  that  ^'  when  a  servant  quits 
sight  of  the  object  for  which  he  is  employed,  and,  without  having  in 
view  his  master's  orders,  pursues  that  which  his  own  malice  suggests, 
he  no  longer  acts  in  pursuance  of  the  authority  given  him,  and,  accord- 
ing to  the  doctrine  of  Lord  Holt,  his  master  will  not  be  answerable  for 
such  act"  But  he  adds  that  '^  this  doctrine  does  not  at  all  militate 
with  the  cases  in  which  a  master  has  been  holden  liable  for  the  mis- 
chief  arising  from  the  negligence  or  unskilfulness  of  his  servant  who 
had  no  purpose  but  the  execution  of  his  master's  orders ;  "  but  that  the 
form  of  such  action  must  be  case  and  not  trespass.  There  is  nothing 
in  the  opinion  which  bears  upon  the  intermediate  case  of  a  servant  who 
does  not  "  quit  sight  of  the  object  for  which  he  is  employed,"  but  for 
the  purpose  of  executing  his  master's  orders,  and  in  the  course  of  his 
employment  does  an  act  injurious  to  another,  or  in  disregard  of  his 
rights.  The  case  of  Savignae  v.  Roome,  6  T.  R.  125,  and  Ogle  v. 
Barnes,  8  T.  R.  188,  turned  upon  the  same  distinction  between  tres- 
pass and  case. 

M'Manus  v.  Crickett  has  been  recc^nizcd  as  an  authority  in  this 
Commonwealth  in  Foster  v.  Essex  Bank,  17  Mass.  510;  which  was 
an  action  against  the  bank  for  the  amount  of  a  special  de[)osit  in  gold 
which  had  been  stolen  from  the  vault  by  the  cashier  or  chief  clerk. 
The  bank  was  held  not  liable  for  the  loss.  The  court  state  the  general 
rule  to  be,  ^^  that  to  make  the  master  liable  for  any  act  of  fraud  or 
negligence  done  by  his  servant,  the  act  must  be  done  in  the  course  of 
his  employment ;  and  that  if  he  steps  out  of  it  to  do  a  wrong,  either 
fraudulently  or  feloniously,  towards  another,  the  master  is  no  more 
answerable  than  any  stranger."  In  Lyons  v.  Martin,  8  Ad.  &  £1.  512, 
the  master  had  emplo3'ed  his  servant  to  distrain  horses  damage  feasant 
in  his  dose ;  and  it  was  held  that  he  was  not  answerable  in  trespass 
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for  the  act  of  his  servant  in  driving  the  plaintiff's  horse  f^om  the  high* 
way  into  the  close  in  order  to  distrain  him,  as  not  being  an  act  done 
by  the  master's  authority,  or  in  the  course  of  the  servant's  employment. 
In  Richmond  Turnpike  Co.  v,  Vanderbilt,  1  Hill,  480,  it  was  held  that 
the  owner  of  a  steamboat  is  not  responsible  in  an  action  on*  the  case, 
for  the  wilful  misconduct  of  the  master  in  running  her  against  and 
injuring  another  boat  And  in  Wright  v.  Wilcox,  19  Wend.  343,  it 
was  decided  that  if  the  act  of  the  servant  was  wilful,  although  in  the 
performance  of  his  master's  business,  the  master  is  not  responsible  in 
an  action  on  the  case,  because  '^  the  law  holds  such  wilful  act  a  depart- 
ure from  the  master's  business." 

This  distinction  has  not  been  approved  by  several  of  the  text  writers. 
It  is  questioned  b}'  Judge  Reeve  in  his  treatise  on  the  Domestic  Rela- 
tions, 357,  358 ;  in  Redfield  on  Railways,  384,  note ;  and  is  stated 
with  some  qualifications  in  Smith  on  Master  A;  Servant,  1 72  et  seq. 

In  Crofb  v,  Alison,  4  B.  &  Aid.  590,  the  Court  of  King's  Bench  saj* 
that  ^^  the  distinction  is  this :  if  a  servant  driving  a  carriage,  in  order 
to  effect  some  purpose  of  his  own,  wantonly  strike  the  hoi-ses  of  another 
person,  and  produce  the  accident,  the  master  will  not  be  liable.  But 
if,  fh  order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously', 
and  in  order  to  extricate  himself  from  a  difficulty,  that  will  l)e  negligent 
and  careless  conduct,  for  which  the  master  will  be  liable,  being  an  act 
done  in  pursuance  of  the  servant's  employment."  The  case  showed 
that  the  defendant's  servant  had  wilfully  struck  the  plaintiffs  horses, 
when  driving  his  master*s  carriage,  in  order  to  extricate  himself  from 
an  entanglement  of  the  carriages  occasioned  by  his  own  fault,  and 
thereby  had  caused  an  injury  to  the  plaintiff's  carriage ;  and  a  verdict 
for  the  plaintiff  was  supported.     The  action  was  case  for  negligence. 

In  Seymour  v.  Greenwood,  6  Hurlst  &  Norm.  359,  Chief  Baron 
Pollock  asks  the  question,  **'  Suppose  a  servant  driving  along  a  road, 
in  order  to  avoid  a  danger  intentionallj*  drove  against  the  carriage  of 
another,  would  not  the  master  be  responsible  ? "  And  in  Limpns  v, 
London  General  Omnibus  Co.,  1  Hurlst.  &  Colt  526,  it  was  decided 
in  the  Exchequer  Chamber  that  the  master  is  responsible  if  the  servant 
is  in  the  course  of  doing  the  master's  work,  and  does  the  act  to  accom- 
plish it 

Wherever  there  is  a  contract  between  the  master  and  another  person, 
the  master  is  responsible  for  the  acts  of  his  servant  in  executing  the 
contract,  although  the  act  is  fraudulent,  and  done  without  his  consent. 
So  far  the  authorities  are  uniform.  And  this  court  has  held  the  master 
answerable  as  a  trespasser,  where  the  servant  committed  a  trespass  in 
the  course  of  his  employment,  and  the  business  in  which  he  was  em- 
ployed implied  the  use  of  force  or  violence  to  the  persons  or  property 
of  others,  although  the  trespass  consisted  only  in  the  use  of  force 
excessive  in  degree.  Moore  v.  Fitchbui^  Railroad,  4  Gray,  465 ; 
Hewett  V.  Swift,  8  Allen,  420. 

The  instructions  asked  by  the  plaintiff  at  the  trial  were  reflised  ;  and 
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the  ooart  instracted  the  Jurj^  that  if  the  defendant's  servant  carelessly 
or  D^ligentl}'^  but  without  the  purpose  or  intention  of  driving  against 
the  plaintiff,  urged  on  his  horse,  and  so  injured  him,  the  defendant 
would  be  answerable ;  but  that  if  the  servant,  *'  while  acting  as  the 
servant  of  the  defendant  in  driving  from  house  to  house  and  delivering 
bread,  wilfully  and  intentionally  drove  the  horse  upon  the  plaintiff  for 
the  purpose  of  carrying  out  his  wish  to  drive  unlawfully  upon  the  side- 
walk opposite  the  plaintiff's  house,  notwithstanding  the  remonstrance 
of  the  plaintiff,  and  thereby  caused  the  injury  complained  of,  and  he 
did  this  without  any  previous  direction  or  authority'  from  the  defendant, 
then  the  defendant  was  not  responsible." 

The  objection  to  the  latter  branch  of  the  instruction  is,  that  it  gives 
the  jury  no  guide  for  their  action  in  case  they  should  find  that  the  ser^ 
vant  was  within  the  scope  of  his  employment,  and  was  intending  to  do 
his  master's  work ;  and  that  his  intention  to  drive  against  the  plaintiff 
was  only  as  a  means  of  doing  it.  We  think  that,  upon  the  facts 
reported,  the  jury  might  have  been  satisfied  that  the  servant's  driving 
on,  though  intentional,  was  not  merely  for  the  purpose  of  injuring  the 
plaintiff.  He  was  already  upon  the  sidewalk,  and  may  have  wished  to 
go  on  for  the  purpose  of  continuing  his  journey,  and  delivering  bread 
to  his  master's  customers,  although  he  sw  that  in  so  doing  he  should 
drive  against  the  plaintiff,  who  was  resisting  his  progress.  He  would 
not  then  have  been  acting  for  a  purpose  of  his  own,  losing  sight  of  the 
object  for  which  he  was  employed. 

With  the  views  we  have  taken  of  the  law,  we  think  the  instructions 
given  were  defective,  and  that  they  did  not  full}'  supply  the  rule  which 
the  case  required.  The  rule  may  be  stated  thus :  The  master  is  not 
responsible  as  a  trespasser,  unless  by  direct  or  implied  authority  to  the 
servant  he  consents  to  the  wrongful  act.  But  if  the  master  give  an 
order  to  a  servant  which  implies  the  use  of  force  and  violence  to  others, 
leaving  to  the  discretion  of  the  servant  to  decide  when  the  occasion 
arises  to  which  the  order  applies,  and  the  extent  and  kind  of  force  to 
be  used,  he  is  liable,  if  the  servant  in  executing  the  order  makes  use 
of  force  in  a  manner  or  to  a  degree  which  is  unjustifiable.  And  in  an 
action  of  tort  in  the  nature  of  an  action  on  the  case,  the  master  is  not 
responsible  if  the  wrong  done  b}'  the  servant  is  done  without  his  author- 
ity, and  not  for  the  purpose  of  executing  his  orders  or  doing  his  work. 
So  that  if  the  servant,  wholly  for  a  purpose  of  his  own,  disregai*ding 
the  object  for  which  he  is  employed,  and  not  intending  by  his  act  to 
execute  It,  does  an  injury  to  another  not  within  the  scope  of  his 
emplo^-ment,  the  master  is  not  liable.  But  if  the  act  be  done  in  the 
execution  of  the  authority  given  him  by  his  master,  and  for  the  pur- 
pose of  performing  what  the  master  has  directed,  the  master  will  be 
responsible,  whether  the  wrong  done  be  occasioned  by  negligence,  or 
by  a  wanton  or  reckless  purpose  to  accomplish  the  master's  business  in 
an  unlawful  manner. 
It  is  not  certain  that  the  point  to  which  the  exceptions  apply  was 
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essential  to  the  decision  of  the  case.  If  the  plaintiff's  evidence  were 
believed,  it  would  seem  to  be  a  case  of  negligence  for  which  the  jury 
were  instructed  that  the  master  would  be  responsible.  If  the  defend- 
ant's evidence  were  entitled  to  credit,  the  plaintiff  could  hardly  have 
recovered,  by  reason  of  the  want  of  ordinar}'  care  on  his  own  part. 
But  we  cannot  judicially  know  what  view  the  jury  may  have  taken  of 
the  evidence ;  and  the  ruling  of  the  court  appearing  to  be  defectiYet 
there  must  be  a  new  trial 

JSieceptians  9Uitained^ 


WOOD  V.   COBB. 

SUPKEME  JtTDICIAL   CoURT   OF  MASSACHUSETTS.      1866. 

[13  Men,  5S.] 

ToBT  to  recover  damages  for  a  personal  injury,  received  in  conse- 
quence of  the  neglect  of  the  defendants'  servant,  in  driving  against  the 
plaintiff. 

At  the  trial  in  the  Superiof  Court,  before  Morton,  J.,  there  was  evi- 
dence tending  to  show  that  while  the  plaintiff  was  walking  in  a  highway 
in  Worcester  a  wagon  was  driven  against  him  by  a  boy  named  Wheeler ; 
that  Wheeler  was  employed  by  the  defendants,  Cobb  &  Atwood,  who 
were  dealers  in  fish,  and  the  wagon  had  just  left  their  place  of  business 
loaded  with  their  fish. 

Thomas  R.  Foster,  a  truckman,  testified  that  the  defendants  em- 
plo3'ed  him  to  deliver  all  their  parcels  of  fish  every  Friday  to  their 
customera,  for  the  sum  of  one  dollar ;  that  he  received  the  parcels  in 
baskets,  labelled  where  to  go ;  that  he  took  whatever  route  he  chose, 
and  suited  his  own  accommodation ;  that  at  the  time  of  the  accident  he 
had  been  sick  several  weeks  and  confined  to  his  house ;  that  he  thought 
he  told  Pierce,  his  boy,  to  get  some  help  if  necessary ;  and  that  on  the 
day  of  the  accident  he  told  Pierce  to  take  the  team  up  and  tell  the 
defendants  they  could  have  it  if  they  wanted  it. 

Pierce  testified  that  Foster  had  *two  teams ;  that  on  the  day  of  the 
accident  *'  Foster  told  me  to  ask  Mr.  Cobb  if  his  boy  could  drive  for 
me.  I  saw  Wheeler,  and  asked  him  if  he  could  drive  for  me.  He  said 
he  did  not  know,  must  ask  Mr.  Atwood.  Went  in  and  asked  Mr. 
Atwood  if  he  could  drive  for  me  that  morning.  He  said  he  might. 
He  took  the  light  team.  At  other  times  while  Foster  was  sick,  I  had 
help  elsewhere."  Pierce  and  Atwood  testified  to  substantially  the 
same  facts. 

The  judge  instructed  the  jury  that,  if  they  believed  the  evidence  of 

1  Ace. :  Wallace  v.  Nayigadon  Co.,  134  Mass.  95  (1883) ;  Texas  &  P.  By.  Ca  v 
SooTiUe.  62  Fed.  R.  730  (C.  C.  A.,  Fifth  Circuit,  1894).  —Ed. 
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these  witnesses  as  to  what  took  place  at  the  defendants'  shop,  the 
plaintifiF  could  not  recover;  and  the  jur}^  returned  a  verdict  for  the 
defendants.    The  plaintiff  alleged  exceptions. 

P.  K  Aldrich  <t  W.  A,  WUliams,  for  the  plaintiff. 

G,  F.  Soar  Jb  A,  Dadmun^  for  the  defendants. 

BiGELOW,  C.  J.  There  was  no  error  in  tiie  instructions.  The  testi- 
mony of  the  witnesses  introduced  by  the  defendants  would  warrant  no 
otlier  inference  than  that  the  person  who  was  in  charge  of  the  horse 
and  wagon  at  the  time  the  injury-  was  done  to  the  plaintiff  was  not  in 
the  employment  or  service  of  the  defendants,  but  was  acting  as  the  ser- 
vant of  a  third  person,  who  exercised  an  independent  employment  in  no 
way  subject  to  the  command  or  control  of  the  defendants  as  to  the  mode 
in  which  it  should  be  carried  on.  It  is  too  well  settled  to  admit  of  debate 
that  under  such  circumstances  no  liability  for  the  acts  done  attached  to 
the  defendants.  Brackett  r.  Lubke,  4  Allen,  188 ;  Forsyth  v.  Hooper, 
11  Allen,  419,  421.  Exceptions  overruled. 
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Queen's  Bench.     1867. 

[L,  R.  2  Q.  B.  534.] 

Declajution,  that  the  defendants,  by  their  servants,  assaulted  the 
plaintiff,  and  gave  him  into  the  custody  of  a  policeman,  and  caused 
bim  to  be  imprisoned. 

Plea,  not  guilty. 

At  the  trial  before  Eelly,  C.  B.,  at  the  Hants  spring  assizes,  it 
appeared  in  evidence,  that  the  plaintiff,  having  the  care  of  a  horse, 
had  taken  it  by  the  defendants'  railway  to  an  agricultural  show  held 
at  Salisbury,  in  June,  1866.  Under  the  railway  arrangements  ad- 
vertised by  the  defendants,  horses  were  to  be  taken  to  Salisbury  at 
the  usual  rates;  '^on  return  free,  if  remaining  unsold,  on  produc- 
tioD  of  certificate  to  that  effect"  After  the  show  the  plaintiff  pro- 
duced the  proper  certiflcate  to  the  defendants'  servants,  and  the  horse 
was  put  into  a  horse-box  without  any  payment  or  booking,  and  the 
plaintiff  having  taken  a  third  class  ticket  for  himself  travelled  by 
the  same  train.  On  his  arrival  at  his  destination,  Romsey  Station, 
the  plaintiff  gave  up  his  ticket  and  the  certificate  to  a  porter,  and  was 
taking  the  horse  away  along  the  road  when  the  station  master  sent  after 
him  and  demanded  Bs.  lOd,  for  the  carriage  of  the  horse,  under  a 
vustaken  notion  that  the  horse  could  not  be  carried  free  by  that  train. 
On  the  pkdntifl  explaining  the  circumstances  and  refusing  to  pay,  he 
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was  dbtained  and  taken  back  to  the  station  by  two  policemen,  acting 
ander  the  orders  of  the  station  master.  After  the  plaintiff  had  been 
detained  half  an  hour,  the  station  master  telegi*aphed  to  Salisbury,  and 
on  receipt  of  a  telegram  in  reply,  '^  all  right,"  the  plaintiff  was  allowed 
to  proceed. 

The  jur}'  returned  a  verdict  for  the  plaintiff  for  £10,  leave  being  re- 
served to  move  to  enter  the  verdict  for  the  defendants. 

A  rule  having  been  obtained  accordingly,  on  the  ground  that  the 
station  master  had  no  authority  from  the  defendants  to  take  the  plain- 
tiff into  custody, 

June  28.  Prideaux^  Q.  C,  and  Lopes^  showed  cause.  The  defend- 
ants, a  railway  company,  can  only  act  by  their  servants ;  the  station 
master  was  the  person  in  authority,  and  it  must  be  assumed  that  he 
had  authority  to  do  all  which  the  exigency  of  the  business  requires,  and 
the  defendants,  therefore,  are  bound  by  his  act  in  detaining  the  plain- 
tiff. Goff  V.  Great  Northern  Railway  Company,  30  L.  J.  (Q.  B.)  148 ; 
3  E.  <Sb  E.  672. 

[Blackburn,  J.  In  that  case  there  was  a  power  to  arrest,  on  the 
assumption  that  the  facts  were  as  the  officer  arresting  suppased ;  here 
there  is  no  such  power.  The  distinction  is  kept  in  view  in  the  judg- 
ment in  that  case,  and  was  expressl}'  made  by  an  alteration  in  the 
Judgment  suggested  by  Sir  Hugh  Hill,  which  certainly  made  the 
judgment  more  strictly  accurate.] 

The  arrest  in  that  case  was  founded  on  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  Vict.  c.  20),  ss.  103,  104,  which  gives  power  to 
detain  a  person  travelling  on  a  railway  without  having  paid  ^^  his 
fare."  The  plaintiff  and  his  horse  travelled  by  the  same  train,  and 
it  may  well  be  that  the  paj^ment  for  the  carriage  of  the  horse  and  him- 
self may  be  treated  as  one  contract,  so  that  the  carriage  of  the  horse  is 
part  of  the  plaintiff's  fare.  But  putting  aside  that  contention,  the 
station  master  is  placed  in  a  position  of  authorit}'  by  the  defendants, 
and  he  must  be  taken  to  have  full  authority  to  exercise  his  discretion 
as  to  law  or  fact ;  and  the  defendants  roust  be  held  liable  for  his  acts 
done  so  far  in  the  course  of  his  duty  as  to  be  for  their  benefit,  just  as  if 
they  had  done  the  acts  themselves.  Seymour  v.  Greenwood,  30  L.  J. 
(Ex.)  189  ;  6  H.  &  N.  359  ;  Wilson  v,  Lancashire  and  Yorkshire  Rail- 
way  Company ;  Farren  v.  The  Same,  27  L.  T.  204. 

[Blackburn,  J.  In  Seymour  v.  Greenwood,  30  L.  J.  (Ex.)  at 
p.  328  ;  7  H.  &  N.  at  p.  358 ;  in  the  Exchequer  Chamber,  Williams,  J., 
delivering  the  judgment  of  the  court  says :  ^^  It  is  urged  that,  though 
it  cannot  be  denied  that  the  defendant  authorized  his  guard  to  superin- 
tend the  conduct  of  the  omnibus  generally,  and  that  that  authority 
must  include  an  authority  to  turn  out  any  passenger  who  misconducts 
himself,  3'et  that  it  gives  no  authority  to  turn  out  an  unoffending  pas- 
aenger.  But  by  giving  the  guard  authority  to  turn  out  an  offending 
passenger  the  defendant  necessarily  gave  him  also  authority  to  judge 
for  himself  who  should  be  considered  an  offending  passenger."    That 
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is  in  exact  accordance  with  Goff  v.  Great  Northern  Railway  Company, 
80  L.  J.  (Q.  B.)  148 ;  8  E.  &  £.  672.] 

It  IB  a  very  fine  distinction  to  say  that  the  master  is  liable  for  a 
inistake  of  facts,  but  not  for  a  mistake  of  law,  when  the  servant  is 
strictly  acting  in  his  master's  service. 

[Blackburn,  J.  It  has  been  decided  in  the  Exchequer  Chamber,  in 
ttie  somewhat  analogous  case  as  to  notice  of  action,  that  a  bond  fide 
austake  of  facts  entitles  the  defendant  to  the  protection  of  the  statute, 
but  not  when,  on  the  given  state  of  facts,  the  defendant  was  mistaken 
m  law.^] 

In  Seymour  v.  Greenwood,  80  L.  J.  (Ex.)  at  p.  192 ;  6  H.  <&.  N.  at 
p.  365,  Martin,  B.,  puts  the  criterion  of  the  liability  of  the  master  to 
be,  not  whether  the  master  has  giv^n  the  authority  to  do  the  particular 
act,  but  whether  the  servant  does  it  in  the  ordinary  course  of  his  em- 
ployment. So  in  Limpus  v,  London  General  Omnibus  Company',  82  L. 
J.  (Ex.)  84 ;  1  H.  &  C.  526,  the  act  upon  which  the  master  was  held 
Sable  was  in  direct  violation  of  his  orders,  but  was  in  the  course  of 
tiie  servant's  employment 

JET.  T.  Cole^  Q.  C,  {Pinder  with  him),  in  support  of  the  rule,  cited 
Roe  V,  Birkenhead,  &c.  Railway  Compan}*,  21  L.  J.  (Ex.)  9 ;  7  Ex. 
86 ;  and  Cox  v.  Midland  Railway  Company,  8  Ex.  268 ;  18  L.  J. 
(Ex.)  65. 

\^Pridtaux^  contrii,  called  attention  to  Walker  v.  Great  Western 
Railway  Company,  Law  Rep.  2  Ex.  228;  and  the  court  then 
adjourned.] 

June  29.  Blackburn,  J.  I  do  not  think  we  need  trouble  the 
defendants'  counsel  an}*  further.  There  being  no  doubt  whatever  that 
Ihe  station  master  did  give  the  plaintiff  into  custody  and  that  that  was 
flklse  imprisonment,  the  only  question  is  whether  there  was  evidence 
that  the  station  master  was  dothed  with  authority ;  that  his  act  in 
detaining  the  plaintiff  in  custody  was  within  the  scope  of  his  authority, 
and  was  such  as  that  the  evidence  before  the  jury  would  properly  con- 
vince them  that  he  was  authorized  on  the  part  of  the  compan}'  to  do 
the  wrongful  act,  and  consequently  that  the  company  were  responsible. 

There  can  be  no  question,  since  the  decision  of  the  case  of  Goff  t;. 
Great  Northern  Railway  Company,  80  L.  J.  (Q.  B.)  148 ;  8  E.  &  E, 
672,  that  where  a  railway  company  or  any  other  body  (for  it  does  not 
matter  whether  it  is  a  railway  company  or  not),  have  upon  the  spot  a 
person  acting  as  their  agent,  that  is  evidence  to  go  to  the  jury  that 
Ibat  person  has  authority  from  them  to  do  all  those  things  on  their 
hebalf  which  are  right  and  proper  in  the  exigencies  of  their  business, 
—  all  such  things,  as  somebody  must  make  up  his  mind,  on  behalf  of 
the  company,  whether  they  should  be  done  or  not ;  and  the  fact  that 
the  company  are  absent,  and  the  person  is  there  to  manage  their 
tffairs  \b  prima  facie  evidence  that  he  was  clothed  with  authority  to  do 

>  See  Roherts  v.  Orchard,  2  H.  &  C.  769 ;  33  L.  J.  (Ex.)  65.— Rbb 
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all  that  was  right  and  proper ;  and  if  he  happens  to  make  a  mistake, 
or  commits  an  excess,  while  acting  within  the  scope  of  his  aathori^, 
his  employers  are  responsible  for  it. 

In  the  present  case  the  station  master  took  the  plaintiflf  into  custody, 
because,  as  he  erroneously  supposed,  the  plaintiff  had  improperly 
not  paid  the  fare  for  a  horse  that  had  been  carried  on  the  defendants* 
railway.  Had  the  station  master  given  him  into  custody  under  the 
erroneous  supposition  that  he  had  not  paid  his  own  fare  for  carrying 
himself,  as  an  individual,  then,  inasmuch  as  there  is  an  authority  by  the 
Act  of  Parliament  to  arrest  and  take  into  custody  any  person  who 
does  not  pay  his  fare,  and,  consequently,  the  act  would  have  been  an 
act  which  the  railwaj'  company  were  authorized  to  do,  it  might  be 
said  that  the  station  master,  being  the  head  man  on  the  spot,  had 
authority  to  take  into  custody  those  who  did  not  pay  their  fares; 
and,  if  he  made  a  mistake,  it  was  a  mistake  in  doing  a  thing  which  the 
railway  company  had  given  him  authority  to  do,  and  then  the  rail- 
way companj'  would  be  responsible.  But  what  the  plaintiff  was  given 
into  custody  for,  was  the  not  paying  the  money  for  carrying  the 
horse.  There  was  an  attempt  by  the  counsel  for  the  plaintiff  to  ai^e 
that  that  was  part  of  '^  his  fare,"  within  the  meaning  of  the  Act  of 
Parliament ;  but  we  think  that  is  untenable.  The  Act  of  Parliament 
enacts,  in  very  careful  words,  that  where  a  passenger  does  not  pay  bis 
fare,  he  may  be  taken  into  custody,  and  that  where  goods  are  not 
paid  for,  they  may  be  detained.  Where  a  person  does  not  pay  for  a 
horse,  and  he  is  himself  a  passenger  in  the  train,  it  would  be  an  abuse 
of  language  to  say  the  money  for  the  horse  was  part  of  '^  his  fare." 

Then  comes  the  question  we  have  to  determine :  can  there  be  said 
to  be  any  evidence  from  which  it  may  be  inferred  that  the  railway 
company  authorized  the  station  master  to  do  an  act  which  it  appears, 
on  every  view  of  the  facts,  he  would  be  utterly  unauthorized  to  do? 
We  think  not ;  we  do  not  think  it  is  within  the  scope  of  his  authority, 
in  what  he  was  authorized  to  do,  ao  to  bind  the  company.  It  was  an 
act  out  of  the  scope  of  his  authority,  and  for  which  the  company  would 
be  no  more  responsible  than  if  he  had  committed  an  assault,  or  done 
any  other  act  which  the  company  never  authorized  him  to  do. 

There  is  little  need  to  refer  to  the  cases,  they  all  have  this  same 
distinction.  In  Goff  v.  Great  Northern  Railway  Company,  SO  L.  J. 
(Q.  B.)  148 ;  3  E.  (&  E.  672,  the  act  was  the  arresting  a  man  for  the 
benefit  of  the  companj*,  where  there  was^  authority  to  arrest  a  passenger 
for  travelling  without  paying  his  fare,  and  the  court  thought,  and  no  doubt 
rightly,  tliat  the  station  master  and  the  policemen  who  were  employed 
there  must  be  assumed  to  be  authorized  to  take  people  into  custody 
whom  they  believed  to  be  committing  the  act,  and  if  there  was  a  mis- 
take, it  was  a  mistake  made  within  the  scope  of  their  authority. 

In  Seymour  v.  Greenwood,  30  L.  J.  (Ex.)  at  p.  828 ;  7  H.  &  N.  at 
p.  358 ;  in  the  Exchequer  Chamber,  Sir  E.  V.  Williams,  in  delivering 
the  Judgment  of  the  court,  points  out  very  distinctly  that  the  conductor 
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was  authorized  to  remove  a  disorderly  passenger ;  that  that  was  part  of 
bis  authority ;  and  when,  in  removing  a  passenger  whom  he  thought  to 
be  disorderly,  he  used  more  violence  than  was  necessary,  he  was  doing 
a  thing  within  the  scope  of  his  authority. 

In  Limpus  r.  London  General  Omnibus  Company,  32  L.  J.  (Ex.)  34 ; 
1  H.  &  C.  526,  where  the  question  was,  whether  or  not  the  direction 
of  my  Brother  Martin  to  the  jury  was  erroneous,  there  was  a  difference 
of  opinion.  The  late  Mr.  Justice  Wightman  thought  it  was ;  that  the 
learned  judge  had  gone  too  far  to  make  the  company  liable ;  the  other 
judges  thought  there  was  no  misdirection,  and  that  the  act  done 
by  the  driver  was  within  the  scope  of  his  authority,  though,  no  doubt, 
it  was  a  wrongful  and  improper  act,  and  therefore  that  his  masters 
were  responsible  for  it. 

In  the  present  case  an  act  was  done  b}'  the  station  master  com- 
pletely out  of  the  scope  of  his  authoritj',  which  there  can  be  no 
possible  ground  for  supposing  the  railway  company  authorized  him 
to  do,  and  a  thing  which  could  never  be  right  on  the  part  of  the 
oompan}*  to  do.  Having  no  power  themselves,  thej-  cannot  give  the 
station  master  any  power,  to  do  the  act.  Therefore  the  wrongful 
imprisonment  is  an  act  for  which  the  plaintiff,  if  he  has  a  remed}*  at  all, 
has  it  against  the  station  master  pcraonallj',  but  not  against  the  railway 
oompany. 

Mellor,  J.  I  am  entirely  of  the  same  opinion.  I  think  the  distinc- 
tion is  clear ;  it  limits  the  scope  of  authority,  to  be  implied  from  the 
fact  of  being  the  station  master,  to  such  acts  as  the  oompany  could 
do  themselves,  and  I  cannot  think  it  ever  can  be  implied  that  the 
oompany  authorized  the  station  master  to  do  that  which  they  have 
DO  authorit}'  to  do  themselves;  and  that  seems  to  me  to  be  the 
boundary  line.  It  was  well  put  bj'  the  counsel  for  the  plaintiff,  and  no 
doubt  there  is  a  difficulty  at  first  in  seeing  where  the  distinction  begins 
and  where  its  ends ;  but  I  cannot  help  thinking  it  is  analogous  to  an 
action  against  magistrates.  If  the  station  master  had  made  a  mistake 
in  committing  an  act  which  he  was  authorized  to  do,  I  think  in  that 
case  the  compan3'  would  be  liable,  becouse  it  would  be  supposed  to  be 
done  by  their  authority.  Where  the  station  master  acts  in  a  manner 
in  which  the  compan}*  themselves  would  not  be  authorized  to  act,  and 
under  a  mistake  or  misapprehension  of  what  the  law  is,  then  I  think 
the  rule  is  very  different ;  and  I  think  that  is  tbe  distinction  on  which 
the  whole  matter  turns.  So  if  a  magistrate  acts  within  the  scope  of 
his  authority,  however  erroneously  he  judges  of  the  facts,  he  is  pro- 
tected ;  but  the  moment  he  assumes  a  jurisdiction  over  a  matter  which 
does  not  belong  to  him,  then  an  action  lies.  It  is  a  kindred  distinction, 
and  I  only  refer  to  it  for  the  sake  of  illustration. 

Shek,  J.  I  am  of  the  same  opinion.  As  pointed  out  by  my  learned 
Brothers,  an  authority  cannot  be  implied  to  have  been  given  to  a 
servant  to  do  an  act,  which,  if  his  master  were  on  the  spot,  the  master 
would  not  be  justified  in  doing,  on  the  assumption  of  a  particular  state 
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of  facte.  It  is  clear,  from  the  construction  of  s.  103  of  8  Vict,  c  20, 
tliat  the  company  had  no  power  to  arrest  this  passenger  because  he  had 
not  paid  the  price  for  the  carriage  of  his  horse* 


WHATMAN  V.  PEARSON. 

Common  Fleas.     1868. 

[£.  R.3  C.P,  422.] 

Declaration  for  damage  done  to  certain  iron  railings  of  the  plain- 
tiff b}'  the  negligence  of  the  defendant's  servant  in  the  management  of 
a  horse  and  cart  of  the  defendant. 

Plea,  not  guilty,  by  statute  25  &  26  Vict  c.  102. 

The  cause  was  tried  before  Btlbs,  J.,  at  the  last  sittings  at  Guildhall. 
The  plaintiff  was  the  owner  of  some  houses  at  Deptford.  The  defend- 
ant, a  contractor,  was  employed  under  the  district  board  of  Greenwich 
in  carting  away  the  soil  excavated  from  a  highway  there  during  the 
construction  of  a  sewer,  and  for  this  purpose  employed  a  number  of 
men  with  horses  and  carte.  The  duty  of  the  men  so  engaged  was,  to 
travel  with  their  carte  for  a  certein  number  of  hours  each  day  between 
the  place  where  the  excavation  was  going  on  and  the  place  of  deposit 
for  the  earth  and  rubbish,  with  an  hour's  interval  for  dinner,  but  never 
to  quit  their  horses  or  carte  or  to  leave  their  work.  One  of  the  men, 
contrary  to  his  instructions,  went  home  to  dinner  at  a  place  about  a 
quarter  of  a  mile  out  of  the  line  of  his  work,  and  left  bis  horse  and 
cart  in  the  street  before  his  house ;  the  horse  had  his  bridle  off  and  a 
nose-bag  on,  and  there  was  no  one  to  look  after  him.  Wliilst  the  driver 
was  thus  absent,  the  horse  ran  away,  and  damaged  the  plaintiff's  rail* 
ings.     No  notice  of  action  was  given. 

The  learned  judge  left  it  to  the  jur}'  to  sa}*  whether  the  driver  had  been 
guilty  of  negligence,  whether  he  was  at  the  time  acting  within  the  scope 
of  his  employment,  and  whether  the  injury  complained  of  was  a  thing 
done  or  intended  to  be  done  under  the  act  (25  &  26  Vict  a  102,  s.  106), 
under  which  the  contractor's  work  was  being  done.  The  jury  answered 
the  first  two  questions  in  the  affirmative  and  the  third  in  the  negative. 

The  learned  judge  reserved  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  that  the  driver 
was  acting  in  the  scope  of  his  employment,  or  on  the  ground  that  the 
defendant  was  entitled  to  notice  of  action  under  25  A  26  Vict  a  102, 
s.  106. 

Montagu  Chamhera^  Q.  C,  moved  to  enter  a  nonsuit^  or  for  a  uew 
trial  on  the  ground  of  misdirection. 

1  Compare  Moore  v.  Metropolitan  Ry.  Co.,  L.  R.  S  Q.  B.  36  (1S7S). — Kd. 
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BoviLL,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  upon 
either  ground.  As  to  the  first  point,  the  jury  found  that  the  defend- 
ant's servant  was  acting  in  the  course  of  his  employment ;  and  I  think 
there  was  sufScient  evidence  to  support  that  finding.  In  Joel  v.  Mori- 
son,  6  C.  &  P.  501,  503,  Parke,  B.,  Ia3's  it  down  that  ^'the  master  is 
only  liable  where  the  servant  is  acting  in  the  course  of  his  employ- 
ment." But  he  adds:  ^^  If  he  was  going  out  of  his  way  against  his 
master's  implied  commands,  when  driving  on  his  master's  business,  he 
will  make  his  master  liable."  In  the  present  case,  the  servant  had 
charge  of  the  horse  and  cait,  and  it  was  through  his  negligence  and 
want  of  care,  whilst  acting  in  the  course  of  his  employment,  that  the 
aecident  occurred.  The  jury  were  quite  at  liberty  to  come  to  the  con- 
clusion they  did ;  and  I  cannot  doubt  its  accuracy.  As  to  the  notice  of 
action,  —  it  is  difficult  to  see  how  such  a  case  can  be  brought  within  the 
106th  section.  The  intention  was  that  there  should  be  notice  in  all 
cases  where  the  act  complained  of  was  a  thing  done  or  intended  to  be 
done  under  the  powei*s  of  the  board  or  vestrj'  or  under  the  act  The 
cause  of  action  here  is  not  a  thing  done  or  intended  to  be  done  under 
the  act ;  the  whole  thing  was  collateral.  The  defendant's  servant  was 
not  acting  or  intending  to  act  in  the  performance  of  any  duty  cast  upon 
his  master  by  virtue  of  the  act  He  was  guilty  of  negligence  in  the 
care  of  the  horse  entrusted  to  him,  whilst  he  was  absent  taking  his 
meal.  That  clearly  had  no  relation  to  an  act  done  or  intended  to  be 
done  under  the  Act  of  Parliament  Neither  the  act  done  nor  the  mis- 
chief which  resulted  had  anything  to  do  with  the  performance  of  the 
powers  of  the  act.     No  notice  of  action,  therefore,  was  necessary. 

Byles,  J.  I  am  of  the  same  opinion.  The  question  of  negligence 
was  left  to  the  jur}' ;  and  they  found  that  the  defendant  had  been  guilty 
of  negligence.  I  agree  it  is  doubtful  whether  the  second  and  third 
qaestions  ought  not  to  have  been  decided  by  the  Judge;  but  for  safety 
sake  I  left  them  to  the  jury.  When  the  defendant's  servant  left  the 
horse  at  his  own  door  without  any  person  in  charge  of  it,  he  was 
clearly  acting  within  the  general  scope  of  his  authority  to  conduct  the 
horse  and  cart  during  the  day.  On  the  second  point,  I  am  of  opinion 
that  the  thing  complained  of  was  not  an  act  done  or  a  default  made 
under  the  powers  of  the  board,  or  under  the  act  If  negligence  in 
looking  after  the  horse  was  the  cause  of  the  injury,  that  clearly  had 
nothing  to  do  with  the  powers  of  the  board ;  still  less  had  the  breaking 
of  the  plaintiffs  railings. 

Keating,  J.  I  am  of  the  same  opinion.  Upon  the  first  point  Mr. 
Chambers's  contention  in  substance  is,  that  there  was  such  an  amount 
of  deviation  by  the  defendant's  servant  from  the  line  of  his  duty,  that 
he  ceased  to  be  acting  in  the  course  of  the  employment  of  his  master. 
It  is  always,  however,  a  question  of  degree.  I  think  my  brother  Btlbs 
was  quite  right  in  leaving  the  question  to  the  jury»  They  found,  and 
properly,  I  think,  that  the  man  was  at  the  time  of  the  accident  acting 
in  the  course  of  his  employment    As  to  the  want  of  notice,  —  I  see 
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no  ground  for  saying  that  the  defendant's  servant  was  acting  or  intend- 
ing to  act  in  pursuance  of  the  Act  of  Parliament  when  he  was  guilty  of 
the  negligence  complained  of.  Whether  that  be  a  question  for  the 
jury  or  the  court,  I  am  equally  of  opinion  that  the  verdict  was  right. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  There  was  evi- 
dence that  the  defendant's  servant  was  acting  within  the  scope  of  hia 
authority,  and  not  upon  his  own  account  independently  of  his  master ; 
and  that  evidence  was  properly  submitted  to  the  Jury.  Upon  the  other 
point,  there  was  no  evidence  to  satisfy  the  jury,  or  which  ought  in  my 
Judgment  to  satisfy  us,  that  a  notice  of  action  was  necessary.  The 
injury  sustained  by  the  plaintiff  did  not  arise  from  any  negligence  in 
the  performance  of  anything  done  or  intended  to  be  done  under  the 
powers  of  the  act  It  is  not  because  a  man  may  believe  that  he  is 
acting  in  pursuance  of  the  act  that  a  notice  of  action  is  necessary. 
The  negligence  of  the  defendant's  servant  here  was  entirely  collateral 
to  anything  done  or  intended  to  be  done  under  the  powers  conferred  by 
the  act  It  would  be  difficult  to  say  where  the  necessity  for  a  notice  of 
action  would  not  arise,  if  it  were  held  to  be  necessary  here.  If  the 
servant  were  taking  the  horse  out  of  the  shafts,  and  in  so  doing  negli* 
gently  suffered  it  to  run  away  and  do  damage,  could  it  be  said  that  that 
was  a  case  within  the  act?  It  seems  to  me  that  it  would  be  an  absurd 
construction  of  the  clause  to  hold  a  case  like  this  to  be  within  it 

Hule  refused.^ 


TOLEDO,    WABASH    &    WESTERN   RAILWAY  CO. 

V.  HARMON. 

Supreme  Court  of  Illinois.     1868. 

[47  ///.  298.] 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon« 
Charles  D.  Hodoes,  Judge,  presiding. 

This  action  was  in  case,  to  recover  for  injuries  received  by  Harmon, 
by  the  running  awaj'  of  his  team  caused  by  an  engineer  of  the  road 
letting  off  steam  from  his  engine  with  a  loud  noise,  just  as  Harmon  was 
crossing  the  track.  The  declaration  contained  two  counts,  each  cbar* 
ging  the  steam  to  have  been  let  off  wantonly  and  maliciouslj*,  but  one 
stating  that  the  locomotive  was  standing  still,  and  the  other,  that,  while 
moving,  the  steam  was  let  off.  The  counts  differed,  too,  as  to  whether 
the  engineer  blew  the  whistle  or  let  off  steam. 

A  demurrer  to  the  declaration  was  interposed  and  overruled.  De« 
fendants  then  pleaded  the  general  issue. 

For  the  plaintiff,  three  instructions  were  given :  — 

1  Aeo. :  Ritchie  r.  Waller,  63  Conn.  )55  (1893).  —  Ed. 
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l8t.  The  jary,  if  thej  find  the  defendants  guilty,  may  assess  the 
damages  from  all  the  facts,  and  may  include  punitive  damages,  hut  not 
to  exceed  $8000. 

2d.  If  they  find  that  defendants'  engineer,  with  intent  to  frighten 
plaintifiTs  horses,  unnecessarily  and  wantonly  let  off  steam  or  hlcw  a 
whistle,  BO  that  plaintiff's  horses  ran  off  and  injured  him,  defendants 
are  guilty,  unless  plaintiff  is  also  guilty  of  negligence. 

8d.  Malice  in  the  engineer  need  not  be  proved  positively,  but  may  be 
inferred. 

For  the  defendants,  nine  instructions  were  asked,  and  'all  but  the 
second  and  fifth  were  given :  — 

1st.  If  the  plaintiffs  neglect  co*operated  to  cause  the  injur}*,  defend- 
ants are  not  liable.  '-ty 

2d.  If  the  jury  believe  the  act  of  Ixie  engineer  to  have  been  wilful 
and  malicious,  and  that  the  act  was  not  authorized  bj*  any  special  or 
general  command  or  permission,  expressed  or  implied,  of  defendants, 
defendants  are  not  liable.     (Refused.) 

3d.  Unless  they  believe  the  act  to  have  been  wilful  and  malicious,  as 
alleged,  they  must  find  for  defendants. 

4th.  If  the  acts  were  usual  and  necessary  at  the  time  for  the  proper 
running  of  the  engine,  they  will  find  for  the  defendants. 

5th.  If  they  believe  the  injury  to  have  been  caused  by  the  wilfhl  and 
malicious  act  of  the  agent  of  the  defendants,  they  will  find  for  the 
defendants.     (Refused.) 

6th.  In  the  absence  of  evidence  to  the  contrary,  the  presumption  is 
that  defendants  ordered  their  servant  in  charge  of  the  engine  to  do 
lawful  acts  in  a  lawful  manner* 

7th.  That  unless  they  believe  that  the  engineer  wilfully,  by  his 
wilftil  and  malicious  act,  so  managed  his  engine  as  to  frighten  plaintiff's 
horses  and  cause  said  injury,  they  will  find  for  defendants. 

8th.  Unless  the  jury  believe  the  injur}'  to  have  been  caused  by  the 
wilful  and  malicious  act  of  defendants'  servant,  they  will  find  for 
defendants. 

9th.  If,  upon  the  weight  of  evidence,  the  jury  can  conscientiously  ex- 
plain the  occurrence  upon  the  theor}'  of  accident,  and  without  a  wilful 
and  malicious  purpose,  they  will  find  for  defendants. 

Verdict  for  plaintiff.  Damage  $500.  Judgment  in  accordance 
therewith. 

Motion  for  new  trial  by  defendants  upon  the  following  grounds :  — 

1st.  The  court  admitted  improper  evidence  to  go  to  the  jury. 

2d.  The  court  erred  in  giving  the  Ist^  2d  and  8d  instructions  asked 
by  the  plaintiff. 

8d.  The  court  erred  in  refusing  to  give  the  2d  and  5th  instructions 
asked  hj  defendants. 

4th.  The  verdict  of  the  Jury  is  contrary  to  the  law  and  evidence  of 
the  case. 

Motion  overruled  and  appeal  taken. 


200  TDUxo,  WAMJksa,  ncL  kt.  oa  r.  bammox,     [chap,  n 


£oS€rtt0m  Jt  Banteg^  tar  ^t  appdba^    lUmn.  KOeham 
Jk  AiJki/u,  i>o  the  suae  ade. 

HeasTk  M'^rrUom  Jt  EpUr^  Ibr  the  appdke. 

Mr.  Jistke  Wauux  deETOcd  the  ophnoo  of  tte  Court.  The  evi- 
deuce  ia  this  record  is  confliftingy  aad  w«s  properij  left  to  the  eon- 
sideralioo  of  the  joiy*  In  soch  cases  this  court  will  not  distarb  the 
feidict,  aniens  ve  can  see  that  it  is  Bsnifestlj  sgsinst  its  weight. 
An  attenttre  exsodnatioo  off  the  tcstiaoor  fsils  to  satisfy  us  that  the 
finding  b  unwarranted.  On  the  eontfarr,  we  think  it  preponderates  in 
fiiTor  of  the  tif>#fmg  of  the  jury.  If  the  i^ents  and  employees  of  a 
railroad  oompanj,  while  in  the  ^schaige  of  tbdr  doty,  act  with  sach 
negligence  as  to  oecssion  injury  to  others  who  are  not  in  faulty  the 
company  must  be  held  liable  in  damages  for  the  wrong.  The  well- 
betog  of  society  lequiies  these  bodies  to  employ  careful  and  skilful 
agents,  and  tluU  they  in  the  performance  of  their  duties  shall  have  due 
regard  to  the  safety  and  r^ts  of  other  persons.  They  tst^  held  to  a_ 
high  degree  of  caution  and  skill  while  exercisiiig  and  enjoying  their 
franchises.  Negligenoe,  or  want  of  skill  by  their  agents,  producing 
injury,  will  create  liability.  And  when  they  locate  their  stations  and 
depots  in  populous  cities  and  on  thoioughlaxes,  they  must,  for  the  pro- 
tection of  community  be  held  to  a  degree  of  care  commensurate  with 
the  greater  dai^er  such  a  situation  inTohneSb^JHien  located  ^..augh 
places,  they  know  the  hazard  that  must  ensue,  and  must  be  held  to  an 
increased  degree  or  care  and  dQigence  equal  to  the  greater  hazard. 
The  life  and  property  of  individuals  cannot  be  lightly  or  wantonly 
placed  in  jeopardy.  If  that  might  be  done,  then  these  great  iustruments 
of  prosperity,  and  sgents  in  the  dcTdopment  of  the  resources  of  the 
country,  and  promoters  of  its  commerce,  instead  of  blessing,  would 
become  a  nuisance,  if  not  a  curse  to  our  citizens.  If  the  lives  of  men, 
or  their  property,  must  be  endangered  in  the  pursuit  of  their  ordinary 
and  legitimate  business,  while  lawfully  passing  over  our  public  higb- 
ws3's,  and  no  person  can  be  held  responsible,  then  it  would  be  an  injury 
instead  of  a  blessing  to  community  that  the}*  were  constructed.^  .  .  . 

It  can  make  no  difference  in  its  results  to  appellee,  whether  the  es- 
cape of  steam  was  the  effect  of  negligence,  or  from  wanton  and  wilful 
purpose.  The  engine-driver  does  not  pretend  that  there  was  any  neces- 
sity, nor  can  we  imagine  any,  for  the  escape  of  steam  at  that  time.  He 
had  stopped  his  locomotive,  and  there  could  be  no  necessity  to  start  it 
until  appellee  had  crossed  the  track,  which  could  have  required,  at  most^ 
not  more  than  a  very  few  seconds.  There  could  have  been  no  danger 
of  an  explosion,  nor  is  it  pretended  there  was.  Then  why  the  necessity 
for  the  escape  of  steam,  either  through  the  whistle  or  the  escape  pipes? 
It  must  have  been  the  result  of  gioss  negligence  under  the  circum- 
stances, or  of  wanton  and  wilful  purpose,  in  total  disregard  of  the 
security  of  the  life  and  property  of  appellee. 

^  Ssreral  pazagisphB  not  dealing  with  Agency  are  omitted.  —  En. 
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It  is,  however,  contended  that  if  the  engine-driver  did  the  act  wan- 
tonly or  wilfully,  it  was  outside  of  his  authority,  and  hence  the  company 
are  not  liable  for  the  damages  resulting  from  the  misconduct  of  the 
engineer.  He  was  their  servant,  was  engaged  in  the  performance  of 
the  duty  assigned  to  him,  and  if,  while  so  engaged,  he  used  the  engine 
pat  into  his  possession  and  under  his  control,  to  accomplish  the  wanton 
or  wilful  act  complained  of,  why  should  not  the  company  be  held  lia- 
ble? It  is  said  that  he  was  not  employed  for  the  purpose,  nor  directed 
to  perform  the  act ;  and  it  is  equally  true  that  they  do  not  employ  en- 
gineers to  inflict  injuries  through  negligence  or  incompetenc}',  and  yet 
these  bodies  are  held  liable  for  such  acts  of  their  servants. 

In  the  case  of  the  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Parks,  18 
ni.  460,  it  was  urged  that  the  conductor,  in  ejecting  Parks  from  the 
train,  did  not  only  an  unlawful,  but  an  unauthorized  act,  and  the  com- 
pany were  not  liable  for  damages.  The  law  prohibited  him  from  re- 
moving or  forcibly  ejecting  a  passenger  for  refusing  to  paj*  his  fare, 
except  at  a  usual  stopping  place,  while  he  put  him  off  by  force  at  a 
different  place.  In  that  case,  the  agent  of  the  road  did  an  act  pix>- 
hibited  by  the  statute  and  outside  of  his  authority,  and  yet  the  com- 
pany were  held  liable.  In  the  case  of  the  III.  Cent  R.  R.  Co.  v.  Reedy, 
17  111.  582,  it  was  said  that  while  trespass  might  be  maintained  against 
the  agents  of  the  company  for  their  immediate  acts,  yet  the  corporation 
who  employed  them  would  be  liable  in  case  for  the  damage  inflicted  by 
their  servants ;  and  if  authority  by  the  company  to  perform  the  act  were 
to  be  made  the  test  of  liabilit}*,  they  would  always  escape,  as  they  would 
never  authorize  their  agents  to  do  an  unlawful  act,  or  to  omit  any  duty, 
or  to  carelessh'  or  negligently  perform  others,  whereby  injury  would 
result  to  individuals. 

This  court  held,  in  the  case  of  the  St  Louis,  Alton  A  Chicago  R.  R. 
Co.  V.  Dalby,  19  III.  358,  that  a  railroad  corporation  is  liable,  in  an 
action  of  trespass,  for  an  assault  and  battery  committed  by  an  em- 
pk>yee  of  the  company  on  a  passenger  on  the  train  ;  and  this  rule  was 
fhlly  approved  in  the  case  of  the  111.  Gent.  R.  R.  Co.  v.  Read,  87  111. 
484.  It  was  there  said,  in  answer  to  the  objection  to  the  want  of 
aathorit}'  in  the  agent  to  commit  the  act,  or  that  the  company  had  no 
power  to  order  a  lawful  act  to  be  done  in  an  improper  mode,  or  so  that 
it  will  violate  the  rights  of  others,  and  therefore,  such  act  must  be  re- 
garded as  that  of  the  agent,  and  not  of  the  companj' ;  that  such  a  rule 
would  release  railway  companies  from  liability  from  all  affirmative  acts 
violating  the  rights  of  others ;  that  in  all  such  cases  the  ready  answer 
would  be,  that  because  such  act  was  wrongful,  therefore  it  was  unlaw- 
fhl,  and  not  authorized  by  its  charter,  but  the  individual  act  of  their 
agents,  who  exercise  its  functions.  That  the  result  of  the  position 
would  be,  that  the  company  could  not  be  liable  for  a  trespass,  because 
no  corporation  can  be  empowered  to  commit  a  wrongful  act 

There  can  be  no  pretence,  that  where  an  agent  x^mmits  an  act  wil- 
Adly,  or  otherwisei  while  he  is  not  engaged  in  the  performance  of  his 
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datj  to  the  companj',  they  would  be  liable  for  the  wrong ;  or  even 
while  so  engaged,  if  he  were  to  personally  perform  au  act  not  connected 
with  the  business  of  the  corporation,  they  would  be  liable.  But  when 
employed  in  the  discharge  of  his  duty,  or  while  engaged  in  operating 
their  engines  and  machkery  on  their  road,  if  he  uses  such  agencies  in 
an  unskilful  manner,  or  so  negligentlj'  as  to  occasion  injury*  to  another, 
or  even  if,  while  so  engaged,  he  wilfully  perverts  such  agencies  to  the 
purpose  of  wanton  mischief  and  injury,  the  company  should  respond  in 
damages.  They  should  not  be  permitted  to  say,  it  is  true  he  was  an 
agent,  was  authorized  by  us  to  have  the  possession  of  our  engines,  was 
engaged  in  carrying  on  our  business,  and  while  so  engaged,  he  wilfnllj 
perverted  the  instruments  which  we  placed  in  his  hands  to  something 
more  than  we  designed  or  authorized,  and,  therefore,  we  should  not  be 
liable  for  the  injury  thus  inflicted. 

In  this  case,  so  far  as  the  record  discloses,  the  engineer  was  properly 
engaged  in  the  use  of  the  machinery  of  the  companj*,  and  it  can  make 
no  difference  whether  the  escape  of  steam  was  negligently  permitted, 
or  wilfully  done  by  the  engineer,  any  more  than  if  he  had  wilfully  run 
his  engine  against  appellee's  wagon  and  team,  and  thus  produced  the 
injury.  The  question,  whether  it  was  negligently  or  intentionally  done, 
can,  we  think,  make  no  difference  in  results.  It  then  follows  that  the 
instructions  were  not  improper,  and  no  error  was  committed  by  telling 
the  jury  that  the  company  were  liable  if  the  act  was  intentional  on  the 
part  of  the  engineer.    The  judgment  of  the  court  below  is  affirmed. 

JudgmenJt  affirmed} 


ALDRICH  V.  BOSTON  and  WORCESTER  RAILROAD 

COMPANY. 

SuFREME  Judicial  Court  of  Massachusetbs.     1868. 

[100  Mass.  31.] 

Contract  to  charge  the  defendants  as  warehousemen  with  the  valae 
of  three  barrels  of  kerosene  oil  and  four  barrels  of  glassware  bnmed 
between  midnight  and  four  o'clock  in  the  morning  of  November  1,  1866, 
in  their  freight  house  at  Milford. 

At  the  trial  in  the  Superior  Court,  Rockwell,  J.,  refused  a  request 
of  the  defendants  at  the  close  of  the  evidence  to  direct  a  verdict  in  their 
favor,  and  the  jury  found  for  the  plaintiff  for  the  value  of  the  glassware, 
but  not  of  the  oil.     After  this  verdict,  the  judge,  at  the  same  time 

1  Aec. :  C,  B.  &  Q.  Railroad  Co.  v,  Dickson,  68  HI.  151  (1872).  Compare  Little 
Bliami  Railroad  Co.  v.  Wetmore,  19  Ohio  St.  110  (1869).  See  Harriman  v.  Railway 
Co.,  45  id.  11,  36-88  (1887) ;  and  RaUway  v.  Shields,  47  id.  387  (1890).— Ed 
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allowiDg  a  bill  of  exceptions  taken  by  the  defendants  at  the  trial,  re- 
ported the  case,  by  agreement  of  the  parties,  for  the  determination  of 
(bis  court,  judgment  to  be  entered  on  the  verdict  if  there  was  evidence 
of  Diligence  which  should  have  been  submitted  to  the  jury,  otherwise 
the  verdict  to  be  set  aside.  The  substance  of  the  evidence  is  stated  in 
the  opinion. 

0.  S.  Bale  Jb  F.  P.  Gotdding^  for  the  defendants. 

H.  B,  Staples  d  T.  G.  KeiU^  for  the  plaintiff. 

HoAB,  J.  The  manner  in  which  this  case  comes  before  us  is  irregu- 
Itr,  and  not  authorized  by  statute.  When  the  parties  consent  to  the 
report  of  a  judge  after  verdict,  it  should  contain  a  statement  of  all  the 
questions  of  law  which  it  is  proper  to  present ;  and  a  bill  of  exceptions 
cannot  be  sent  with  it.  The  losing  party  may  have  his  bill  of  excep- 
tions as  a  matter  of  right ;  but  if  the  case  is  reported,  all  the  exceptions 
allowed  should  be  incorporated  in  the  report  But  as  upon  the  report  we 
are  all  of  opinion  that  the  action  cannot  be  maintained,  there  is  no 
need  to  examine  the  bill  of  exceptions ;  and  the  parties  lose  no  right  by 
disregarding  it. 

The  action  is  brought  to  recover  the  value  of  goods  destroj'ed  by  fire, 
which  were  in  the  custody  of  the  diefendants  as  warehousemen.  The 
goods  were  in  their  freight  house  at  Milford,  which  was  burned  in  the 
night-time  with  its  contents.  The  fire,  for  which  it  is  agreed  that  the 
defendants  were  not  responsible,  was  caused  by  the  burning  of  another 
building  in  the  neighborhood ;  and  the  only  ground  of  liabilit}'  charged 
at  the  trial  was  the  negligence  of  their  agents  in  not  removing  the  goods 
from  the  freight  house  at  the  time  of  the  fire. 

It  appeared  that  different  persons  in  the  defendants'  employment 
came  upon  the  ground  from  time  to  time,  and  evidence  was  offered  to 
show  that  with  due  care  and  diligence  they  might  have  saved  the  plain- 
tiffs  property.  There  was  no  evidence  that  the  general  agent  who  had 
charge  of  the  freight  house  heard  the  alarm  or  was  present  at  the  fire ; 
or  that  he  was  in  any  fault  for  not  being  there.  The  servants  of  the 
company  who  were  present  were,  a  clerk  emploj'ed  to  check  freight  as 
it  was  received,  and  to  help  deliver  it ;  a  baggage-master  and  brake- 
man  ;  a  road-master  and  superintendent  of  the  repairs  of  the  track ; 
another  baggage-master,  who  had  chaise  of  the  freight-house  in  the 
day-time,  and  locked  it  at  night,  but  di4  not  keep  the  key ;  and  a  clerk 
employed  to  receive  freight. 

The  legal  obligation  of  the  defendants  as  warehousemen  is  well 
settled  by  the  authorities,  and  there  is  no  substantial  difference  be- 
tween the  parties  respecting  its  nature  and  extent  They  are  respon- 
aible  for  due  care  in  storing  the  goods  in  a  place  of  reasonable  safet}**, 
and  are  to  be  charged  onl}*  upon  proof  of  their  own  negligence,  or  that 
of  their  servants  in  the  course  of  their  employment.  They  are  not 
insurers  against  loss  by  an  accidental  fire. 

As  the  defendants  furnished  a  suitable  warehouse,  properly  secured, 
in  which  the  goods  were  deposited,  they  had  done  their  whole  duty,  until 
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the  time  came  when,  upon  reasonable  notice  of  danger,  an  obligation 
should  arise  to  remove  them.  Tobin  v.  Murison,  5  Moore,  P.  C.  110. 
They  were  not  chargeable  with  the  negligence  of  any  of  their  servants, 
unless  it  was  negligence  within  the  scope  of  the  servant's  employment. 
And  a  true  test  of  this  liability  may  be  found  in  the  question,  Whether 
auy  one  of  the  defendants'  servants  who  were  present  at  the  fire  would 
be  answerable  to  his  employers  for  a  neglect  of  bis  duty? 

The  answer  to  this  question,  upon  the  evidence  reported,  seems  to  us 
perfect!}'  plain.  It  was  no  part  of  the  service  for  which  either  of  them 
was  engaged,  to  attend  to  the  removal  of  goods  from  the  freight  house 
in  case  of  a  fire  in  the  night  Neither  of  them  was  under  any  obliga- 
tion, by  reason  of  his  employment,  to  rise  in  the  night  and  be  present 
at  the  fire.  Neither  of  them  had  any  custodj',  or  responsibility  for  the 
safety,  of  the  goods  at  that  time.  If  the}'  were  under  no  obligation  to 
be  present,  their  voluntary  attendance  imposed  upon  them  no  legal 
liability  for  mere  omission  to  do  an^'thing  when  on  the  spot 

It  is  a  mere  confusion  of  terms  to  say  that  the  servants  of  the  com- 
pany were  present  and  neglected  to  remove  the  goods.  They  were  not 
then  and  there,  in  any  legal  sense,  the  servants  of  the  company.  What- 
ever they  did  was  done  by  them  as  volunteers,  as  neighbors  and  citi- 
zens. They  had  the  full  control  of  their  own  time  and  labors.  They  had 
the  right  to  choose  for  themselves  whom  they  would  assist,  and  whose 
goods  they  would  try  to  save;  and,  in  making  the  choice,  they  in 
DO  manner  implicated  the  railroad  company,  or  assumed  any  of  its 
obligations. 

As  the  clerks,  brakeman,  and  baggage-master,  and  superintendent  of 
track  repairs,  were  under  no  legal  liability  to  the  defendants  for  their 
omissions  at  the  fire,  it  follows,  therefore,  that  the  defendants  are  not 
chargeable  with  their  neglect,  any  more  than  with  the  neglect  or  ineffi- 
ciency of  any  other  persons  who  were  there ;  and  the  whole  foundation 
of  the  action  fails.  New  trial  granted. 


STOREY  V.  ASHTON. 
Queen's  Bench.     1869. 

fZ.  R.  4  Q.  B.  476.] 

Declaration.  That  the  defendant  was  possessed  of  a  horse  and 
cart  then  being  driven  under  the  control  of  a  servant  of  the  defendant, 
and,  by  the  servant's  negligence  in  driving,  the  horse  and  cart  were 
driven  over  the  plaintifi",  who  was  crossing  a  certain  highway,  to  wit, 
the  City  Road. 

Pleas :  1.   Not  guilty. 

2.  That  the  horse  and  cart  were  not  under  the  control  of  the  defend- 
ant's  servant. 
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Issue  joined. 

At  the  trial  before  Hanken,  J.,  at  the  sittings  in  Middlesex,  daring 
Trinity  Term,  1868,  it  appeared  that  the  plaintiff,  a  child  of  six  3'ears 
old,  was  on  the  2drd  of  Februarj-,  1867,  run  over  in  the  City  Road 
by  a  horse  and  cart  of  the  defendant,  driven  by  a  servant  of  the 
defendant 

The  defendant  was  a  wine  merchant  having  oflSces  in  Vine  Street, 
Minories.  On  the  day  in  question,  which  was  a  Saturdaj',  the  defend- 
ant sent  a  clerk  and  a  carman  with  a  horse  and  cart  to  deliver  wine  at 
Blaekheath.  They  delivered  the  wine  and  received  some  empt}'  bottles, 
and  it  was  then  the  duty  of  the  carman  to  have  driven  back  direct  to 
the  defendant's  offices,  left  the  empties  there,  and  taken  the  horse  and 
cart  round  to  the  stables  in  the  neighborhood  ;  instead  of  doing  this, 
it  being  after  business  hours  (3  p.  h.)  on  Saturday,  the  carman,  after 
he  had  crossed  London  Bridge,  when  about  a  quarter  of  a  mile  from 
home,  instead  of  turning  at  the  statue  in  King  William  Street  to  the 
east  toward  the  Minories,  at  the  persuasion  of  the  clerk  drove  north- 
ward to  the  clerk's  house,  near  the  City  Road,  and  thence  to  fetch  a 
cask  (which  the  clerk  had  sold  to  a  cooper  in  the  city),  from  the  house 
of  the  clerk's  brother-in-law  at  Barnsbury ;  and  it  was  while  they  were 
driving  along  the  City  Road  towards  Barnsbury  that  the  accident  hap- 
pened to  the  plaintiff. 

There  was  contradictoi^'^  evidence  as  to  who  was  in  fault ;  but  by 
consent  the  only  question  left  to  the  jury  was  the  amount  of  damages ; 
and  a  verdict  was  directed  for  the  defendant,  with  leave  to  move  to 
enter  it  for  the  plaintiff  for  £80,  the  amount  found  by  the  jury,  if  the 
Court  should  be  of  opinion,  on  the  evidence,  that  the  defendant  was 
liable  for  the  negligence  of  his  servant. 
A  rule  having  been  obtained  accordingly, 
Prentice^  Q.  C,  and  A.  L.  Smithy  showed  cause. 
Dighy  Seymour,  Q.  C,  and  Finlay^  in  support  of  the  rule. 
CocKBURN,  C.  J.     I  am  of  opinion  that  the  rule  must  be  discharged. 
1  think  the  judgments  of  Maule  and  Cresswell,  JJ.,  in  Mitchell  v.  Crass- 
weller,  13  C.  B.  237;  22  L.  J.  (C.  P.)  100,  express  the  true  view  of 
the  law,  and  the  view  which  we  ought  to  abide  by ;  and  that  we  cannot 
adopt  the  view  of  Erskine,  J.,  in  Sleath  v.  Wilson,  9  C.  &  P.  607,  612, 
that  it  is  because  the  master  has  intrusted  the  servant  with  the  control  qf 
the  horse  and  cart  that  the  master  is  responsible.    The  true  rule  is  that 
the  master  is  onlj*  responsible  so  long  as  the  servant  can  be  said  to  be 
doing  the  act,  in  the  doing  of  which  he  is  guilty  of  negligence,  in  the 
coarse  of  his  employment  as  servant     I  am  very  far  fh)m  saying,  if 
the  servant  when  going  on  his  master's  business  took  a  somewhat  longer 
road,  that  owing  to  this  deviation  he  would  cease  to  be  in  the  employ- 
ment of  the  master,  so  as  to  divest  the  latter  of  all  liability ;  in  such 
cases,  it  is  a  question  of  degree  as  to  how  far  the  deviation  could  be 
considered  a  separate  Journey.    Such  a  consideration  is  not  applicable 
to  the  present  case,  because  here  the  carman  started  on  an  entirely  new 
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and  independent  journej^  which  had  nothing  at  all  to  do  with  his  em- 
ployment It  is  true  that  in  Mitchell  v.  Crass weller,  13  C.  B.  237 ; 
22  L.  J.  (C.  P.)  100,  the  servant  had  got  nearly  if  not  quite  home, 
while,  in  the  present  case,  the  carman  was  a  qaarter  of  a  mile  finom 
home ;  but  still  he  started  on  what  may  be  considered  a  new  journey 
entirely  for  his  own  business,  as  distinct  from  that  of  his  master ;  and  it 
would  be  going  a  great  deal  too  far  to  say  that  under  such  circum- 
stances the  master  was  liable. 

Mellor,  J.  I  am  of  the  same  opinion.  Generally  speaking,  the 
master  is  answerable  for  the  negligent  doing  of  what  he  employs  his 
servant  to  do ;  and  it  is  not,  as  Cresswell,  J.,  says,  because  the  servant 
in  executing  his  master's  orders  does  so  in  a  roundabout  way,  that  the 
master  is  to  be  exonerated  from  liability.  But  here,  though  the  car- 
man started  on  his  master's  business,  and  had  delivered  the  wine  and 
collected  the  empty  bottles,  when  he  had  got  within  a  quarter  of  a 
mile  from  the  defendant's  office,  he  proceeded  in  a  directly  opposite 
direction,  and  as  soon  as  he  started  in  that  direction  he  was  doing 
nothing  for  his  master ;  on  the  contrary  every  step  he  drove  was  away 
fVom  his  duty. 

Lush,  J.  I  am  of  the  same  opinion.  The  question  in  all  such  cases 
as  the  present  is  whether  the  servant  was  doing  that  which  the  master 
emplo^^ed  him  to  do.  If  he  was,  the  master  is  liable  for  the  negligence 
just  as  if  he  himself  was  guilty  of  it.  Here  the  employment  was  to 
deliver  the  wine,  and  carry  the  empty  bottles  home ;  and  if  he  had  been 
merely  going  a  roundabout  way  home,  the  master  would  have  been 
liable ;  but  he  had  started  on  an  entirely  new  journe}'  on  his  own  or  his 
fellow-servant's  account,  and  could  not  in  any  way  be  said  to  be  carry- 
ing out  his  master's  employment. 

Hannek,  J.,  concurred.  Htde  discharged. 


MURRAT  V.  CURRIE. 
Common  Pleas.    1870. 

[L.  R,  6  C.  p.  24.] 

The  declaration  stated  that  the  defendant^  by  his  servants  and 
workmen,  being  engaged  in  the  unloading  of  a  vessel  in  or  near  a 
public  dock  in  Liverpool,  by  his  said  servants  and  workmen  so  neg* 
ligently  and  improperly  conducted  himself  about  the  premises  that  by 
means  thereof  certain  machinery  or  cog-wheels  were  set  in  motion, 
whereby  the  hand  of  the  plaintiff,  who  was  lawfully  upon  the  ship,  was 
drawn  in  between  the  said  cog-wheels  and  crushed  and  injured,  &c. 

Pleas,  first,  not  guilty ;  secondly,  a  denial  that  the  defendant  by 
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his  servants  and  workmen  was  engaged  in  anloading  the  ship.    Issue 
tbereon. 

The  cause  was  tried  before  the  assessor  of  the  Passage  Court,  Liver* 
pool,  on  the  20th  of  July  last.  The  defendant,  it  appeared,  was  the 
owner  of  the  steam-ship  Sutherland,  which  at  the  time  of  the  accident 
in  question  was  alongside  a  quay  in  the  Nelson  Dock.  For  the  purpose 
of  facilitating  the  loading  and  unloading  of  cargo  the  vessel  was  pro- 
vided with  a  winch  at  each  of  her  four  hatchways,  worked  bj*  a  donkey- 
engine.  On  the  15th  of  January  last,  whilst  the  plaintiff,  who  was  a 
dock-laborer,  was  engaged  together  with  one  Davis,  one  of  the  Suther- 
land's crew,  in  unloading  the  vessel  by  means  of  one  of  the  winches, 
his  band  was,  through  the  negligence  of  Davis,  jammed  between  the 
o(^-wheel  and  pinion,  and  much  injured.  The  work  of  unloading  the 
vessel  was  being  done  by  one  Kennedy,  a  master  stevedore ;  and  all 
the  men  engaged  in  it  were  under  bis  direction  and  control. 

Kennedy,  who  was  called  for  the  defendant,  stated  that  he  supplied 
the  labor  for  the  unloading  and  the  working  of  the  steam-engine ;  that 
Davis  worked  the  winch,  and  was  fully  competent;  that  the  office 
[i.  e.  the  defendant]  paid  him,  but  deducted  the  sum  paid  from  his 
(Kennedy's)  bills;  that  all  the  unloading  was  ifhder  his  control  and 
tiiat  of  his  foreman ;  that  he  would  have  had  to  get  labor  elsewhere,  if 
the  ship  had  not  found  men  ;  that  the  ship-owner  selected  those  of  the 
crew  who  were  employed  in  unloading,  but  he  (Kennedy)  selected  the 
work  for  them,  and  had  control  over  it ;  and  that  he  could  have  refused 
to  employ  Davis  or  any  man  whom  he  thought  incompetent. 

The  verdict  was  by  consent  entered  for  the  plaintiff,  damages  £50, 
with  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  if  the 
court  should  be  of  opinion  that  the  defendant  was  not  under  the  circum* 
stances  liable  for  the  negligence  of  Davis,  — the  court  to  be  at  liberty 
to  draw  inferences  of  fact. 

C.  Utissell  obtained  a  mle  nisi,  citing  Murphy  r.  Caralli,  3  H.  &  C. 
462;  84  L.  J.  (Ex).  14. 

Herschell  showed  cause.  Davis  was  the  servant  of  the  defendant, 
sod  not  of  Kennedy,  the  stevedore,  and  the  defendant  was  therefore 
responsible  for  his  negligence.  The  fact  that  Davis  was  at  the  time  of 
the  accident  acting  under  the  direction  of  the  stevedore  makes  no 
difference. 

[BoviLL,  C.  J.  The  question  is,  who  was  working  the  winch,  —  the 
defendant  or  Kennedy  ? 

Brett,  J.  If  Davis  by  his  negligence  had  damaged  part  of  the 
Gsrgo,  would  not  Kennedy  have  been  liable  to  the  owner?] 

It  is  submitted  that  he  would  not.  The  true  test  is,  whose  servant 
was  Davis,  not  under  whose  immediate  orders  he  was  working ;  or,  as 
Crompton,  J.,  says  in  Sadler  v.  Henlock,  4  E.  &  B.  570,  578 ;  24  L.  J. 
(Q.  B.)  138,  141 ;  cited  in  Warburton  v.  Great  Western  Railway  Co., 
Law  Rep.  2  Ex.  30 :  *^  The  test  is,  whether  the  defendant  retained 
ttie  power  of  controlling  the  work." 
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[Brett,  J.  How  do  you  meet  the  case  of  Marphej  v.  Caraili  cited 
by  Mr.  Bussell  on  moving?] 

There  the  work  was  being  done  under  the  control  and  superintend- 
ence of  the  warehousekeeper,  and  for  his  benefit ;  the  persons  through 
whose  negligence  the  injury  was  caused  were  not  in  any  sense  acting 
as  the  servants  or  in  pursuance  of  orders  of  the  defendant  The  caae 
is  so  put  by  Bramwell,  B.,  in  his  Judgment. 

O.  Bussell,  contra^  was  not  called  upon. 

BoviLL,  C.  J.  Mr.  Herschell  has  put  the  case  very  clearly  before 
us ;  but  his  argument  has  failed  to  carry  conviction  to  my  mind. 
Kennedy,  the  stevedore,  undertook  to  execute  the  work  of  unloading 
the  Sutherland,  and  for  that  purpose  a  steam-winch  belonging  to  the 
chip  was  placed  at  his  disposal.  The  work  of  unloading  was  done  l^ 
Kennedy  under  a  special  contract  He  was  acting  on  his  own  behalf, 
and  did  not  in  any  sense  stand  in  the  relation  of  servant  to  the 
defendant  He  had  entire  control  over  the  work,  and  employed  bu<^ 
persons  as  he  thought  proper  to  act  under  him.  He  had  the  option  of 
using  the  services  of  the  crew  of  the  ship ;  but  he  was  under  no  obliga- 
tion to  do  so.  Whether  he  selected  independent  laborers  or  part  of 
the  crew,  they  were  all  his  servants,  and  their  acts  were  his  acts, 
and  not  the  acts  of  the  owner.  The  owner  did  not  exercise  any  control 
over  the  work.  All  was  left  to  the  stevedore  and  those  whom  he 
employed.  The  stevedore  paid  for  the  labor  he  engaged,  making  an 
allowance  to  the  owner  of  the  vessel  for  the  pay  of  those  of  the  crew 
who  assisted  in  the  work.  Davis  was  employed  in  this  way  by  the 
stevedore,  and  was  doing  his  work,  and  under  his  control  and  superin- 
tendence. In  no  sense,  therefore,  can  it  be  said  that  Davis  was 
working  for  or  under  the  orders  of  the  defendant,  so  as  to  make  the 
maxim  ^'  Respondeat  superior"  apply.  The  defendant  did  not  stand 
in  the  relation  of  superior.  The  rule  must  be  made  absolute  to  enter 
a  nonsuit 

WiLLES,  J.  I  am  of  the  same  opinion.  It  is  to  be  observed  that 
this  is  not  a  question  arising  between  ship-owner  and  charterer.  The 
employment  of  stevedores  has  grown  out  of  the  duty  of  the  owner  to 
load  and  unload  the  ship.  This  duty  used  formerly  to  be  executed  by 
the  crew;  but,  in  dealing  with  large  cargoes,  the  exigencies  of  modem 
commerce  have  created  a  necessity  for  the  employment  of  persons 
skilled  in  the  particular  work  of  stowing  cargo.  The  stevedores,  how- 
ever, are  not  the  servants  of  the  owner  of  the  ship ;  but  they  are  persons 
having  a  special  employment,  with  entire  control  over  the  men  em- 
ployed in  the  work  of  loading  and  unloading.  They  are  altogether 
independent  of  the  master  or  owner.  In  one  sense,  indeed,  they  may 
be  said  to  be  agents  of  the  owner ;  but  they  are  not  in  any  sense  his 
servants.  They  are  not  put  in  his  place  to  do  an  act  which  he  intended 
to  do  for  himself.  I  apprehend  it  to  be  a  clear  rule,  in  ascertaining 
who  is  liable  for  the  act  of  a  wrong-doer,  that  yon  must  look  to  the 
wrong-doer  himself  or  to  the  first  person  in  the  ascending  line  who  is 
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the  employer  and  has  control  over  the  work.  Yoa  cannot  go  farther 
bads,  and  make  the  employer  of  that  person  liable.  The  question 
here  is,  whether  Davis,  who  caused  the  accident,  was  employed  at  the 
time  in  doing  Kennedy's  work  or  the  ship-owner's.  It  is  possible  that 
he  might  have  been  the  servant  of  both ;  but  the  facts  here  seem  to  me 
to  negative  that.  The  rule,  out  of  which  this  case  forms  an  exception, 
that  a  servant  or  workman  has  no  remedy  against  his  employer  for  an 
injury  sustained  in  his  emplo}^  through  the  negligence  of  a  fellow- 
servant  or  workman,  is  subordinate  to  another  rule,  and  does  not  come 
into  operation  until  a  preliminary  condition  is  fulfilled;  it  must  be 
shown  that,  if  the  injury  had  been  done  to  a  stranger,  he  would  have 
had  a  remedy  against  the  person  who  employed  the  wrong-doer.  Here, 
I  apprehend,  the  defendant  would  not  have  been  liable  to  the  charterer 
if  the  wrongful  act  of  Davis  had  caused  damage  to  any  part  of  the 
caigo;  and  for  this  simple  reason,  that  the  person  doing  the  work 
in  the  performance  of  which  the  damage  was  done  was  not  doing  it  as 
bis  servant.  He  was  acting  altogether  independent  of  his  controL 
The  defendant  could  not  have  taken  him  away  from  the  work.  It  was 
Kennedy's  work  that  he  was  employed  upon,  and  under  Kennedy's 
ooDtroL  The  liability  of  a  master  for  the  acts  of  his  servant  extends 
only  to  such  acts  of  the  servant  as  are  done  by  him  in  the  course  of  the 
master's  service.  The  master  is  not  liable  for  acts  done  by  the  servant 
oat  of  the  scope  of  his  duty,  even  though  the  master  may  have  entered 
into  a  bai^ain  that  his  servant  should  be  employed  by  another,  and  is 
paid  for  such  service,  as  was  done  here.  It  seems  to  me  to  be  quite 
plain  that  the  defendant  incurred  no  liability  for  the  act  of  Davis. 

MoNTAOUE  SiUTH,  J.     I  am  of  the  same  opinion.     Applying  all  the 
Qsnal  tests,  the  defendant  was  not  the  master  of  Davis  in  doing  the 
work  iiv  the  course  of  which  the  injur}*  was  received  bj'  the  plaintiff. 
He  was  not  the  immediate  principal  of  Davis,  but  Kenned}',  who  was 
an  independent  contractor  as  stevedore  to  unload  the  vessel,  was. 
In  order  to  perform  his  contract,  it  was  necessary  for  Kennedy  to 
employ  a  number  of  laborers.     He  selected  them.     Some  of  them  were 
persons  unconnected  with  the  ship.     Others  were  part  of  the  crew  of 
the  vessel,  employed  at  the  request  or  upon  the  recommendation  of  the 
defendant  or  the  master.    But,  though  he  employed  them  upon  that 
recommendation,  it  was  competent  to  Kennedy  to  reject  their  services. 
It  follows,  therefore,  not  only  that  Kennedy  was  the  immediate  prin- 
cipal for  whom  the  work  was  done,  but  also  that  he  was  the  employer 
of  Davis,  and  the  entire  controller  of  the  labor  of  those  whom  he  em- 
ployed.   An  ambiguity  was  sought  to  be  raised  from  the  circumstance 
of  Davis  being  one  of  the  crew ;  but  he  was  employed  under  an  arrange- 
ment by  which  his  wages  for  the  time  were  to  be  ultimately  paid  by 
Kennedy.    I  entirely  agree  with  the  rest  of  the  court  that  Davis  was 
fhe  servant  of  Kennedy  and  not  of  the  defendant,  and  was  subject 
only  to  Kennedy's  orders,  and  consequently  that  the  defendant  is  not 

liable. 

U 
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Brett,  J.  The  ordinary  contract  and  liability  of  a  stevedore  is 
well  established ;  and  the  only  question  here  is  whether  there  was  any- 
thing in  the  evidence  to  take  the  case  out  of  the  ordinary  rule.  The 
only  circumstance  relied  on  for  that  purpose  is  that  the  defendant 
placed  the  services  of  Davis  at  the  disposal  of  the  stevedore.  Bat  I 
apprehend  it  to  be  a  true  principle  of  law  that,  if  I  lend  my  servant  to 
a  contractor,  who  is  to  have  the  sole  control  and  superintendence  of  the 
work  contracted  for,  the  independent  contractor  is  alone  liable  for  any 
wrongful  act  done  by  the  servant  while  so  employed.  The  servant  is 
doing,  not  my  work,  but  the  work  of  the  independent  contractor. 


LAWRENCE  v.  SHIPMAN. 
LUX  V.  SHIPMAN. 

Superior  Court  of  Hartford  County,  Conneoticut.     1878. 

[39  Conn.  586.] 

The  following  opinion  was  given  by  Hon.  O.  S.  Setmour,  Judge  of 
the  Supreme  Court,  in  two  cases  in  the  Superior  Court  in  Hartford 
County,  submitted  to  him  as  an  arbitrator,  under  a  rule  of  court,  by 
William  T.  Lawrence,  plaintiff  in  the  one,  and  Peter  Lux,  plaintiff  in 
the  other,  and  Nathaniel  Shipman  and  George  M.  Bartholomew,  defend- 
ants in  both  cases,  the  defendants  being  trustees.  The  questions  of 
law  considered  and  decided  make  the  opinion  one  of  interest  to  the 
profession  and  the  publia  The  facts  are  sufficiently  stated  by  the 
judge.  ^ 

J7.  S,  Barbour  and  Merrill^  for  the  plaintiffs. 

Itobinson  for  the  defendants. 

judge  Seymour's  opinion. 

These  two  cases  have  been  submitted  to  me  as  arbitrator  under  a 
rule  of  court  The  two  are  substantially  alike.  The  plaintiffs  were 
respectively  tenants  of  the  defendants,  occupying  a  brick  building 
called  the  Russ  Place,  which  the  defendants  owned  as  trustees  in  fee, 
situate  on  the  west  side  of  Main  street,  in  the  city  of  Hartford.  The 
plaintiffs  aver  that  while  they  were  thus  occupying  the  tenement  on  the 
Idth  day  of  July,  1869,  and  for  several  days  next  previous  thereto, 
the  defendants  carelessly  and  negligently  excavated  and  removed,  and 
caused  to  be  excavated  and  removed,  the  earth  and  foundation  from 
under  the  south  wall  of  said  tenement,  and  did  thereby  remove  the 
necessary  support  of  said  wall,  and  on  said  day  had  negligently  and 
carelessly  made  and  caused  to  be  made  the  excavation  and  removal 
aforesaid,  without  providing  other  necessary  support  of  said  wall,  and 
had  negligently  omitted  to  shore  up  said  wall  as  aforesaid,  although 
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warned  by  the  plaintiffs  of  the  danger,  whereby  the  wall  sank  and  fell 
and  the  whole  bnilding  was  demolished,  and  the  plaintiffis'  goods  of 
great  value  were  destro3'ed» 

There  is  no  serious  conflict  of  testimony.     Indeed  most  of  the  facts 
are  agreed  to.     The  relation  of  the  parties  to  each  other  is  as  stated  in 
the  writ     One  Duffy  owned  the  premises  south  of  and  adjoining  those 
of  the  defendants,  and  he  had  pulled  down  a  tenement  on  his  lot  in 
order  to  rebuild.    Neither  building  had  a  cellar.     Duffj'  had  made  con- 
siderable progress  in  digging  a  cellar  on  his  lot,  when  he  had  a 
communication  with  the  defendants  proposing  that  the}'  should  join 
him  in  building  a  party  wall  of  stone  under  the  south  wall  of  the 
defendants'  tenement     Duffy's  proposition  was  favorably  entertained, 
and  resulted  in  a  verbal  contract  with  a  builder  and  mason  by  trade,  to 
remove  the  earth  from  under  the  south  wall  of  the  defendants'  tenement 
and  underpin  it  with  stone.     He  was  to  furnish  everything  needed  for 
the  job.    The  stone  structure  was  to  be  laid  eight  feet  below  the  side- 
walk, and  was  to  extend  the  depth  of  the  defendants'  building,  and 
was  to  be  two  and  a  half  feet  in  thickness,  nine  inches  being  on  Duffy's 
land  and  one  foot  nine  inches  on  the  defendants'  land.    The  price  agreed 
on  was  $500,  one  half  to  be  paid  by  Mr.  Duffy  and  one  half  by  the 
defendants.    The  defendants  and  Dufly  were  the  contracting  parties  on 
one  side  and  the  mason  on  the  other.    The  defendants  did  not  have, 
Dor  were  they  by  the  terms  of  the  contract  to  have,  any  oversight  or 
direction  of  the  job.    They  relied  on  the  skill  and  experience  of  the 
mason  to  do  the  work  properly,  carefully,  and  according  to  his  contract 
The  contractor  commenced  his  work  about  the  12th  of  July,  under- 
mining  at  first  about  nine  feet  of  the  defendants'  wall  and  immediately 
began  filling  up  the  gap  with  stone.    On  the  ISth  he  continued  his 
stone  work,  but  unfortunately  and  nnadvisedl}'  he  undermined  the  wall 
at  another  place  before  the  first  gap  was  filled  and  thus  weakened  the 
foundation,  so  that  at  about  half-past  three  o'clock  in  the  afternoon  of 
«the  13th  of  Jul}*,  the  whole  building  tumbled  into  a  mass  of  shapeless 
mins.    The  occupants  barely  escaped  with  their  lives,  saving  none  of 
their  property. 

The  principal  question  of  law  raised  in  the  case  arises  out  of  the  fore- 
going facts.  Some  other  facts,  however,  appeared  in  evidence  which 
will  be  hereafter  noticed,  as  bearing  upon  the  question  of  the  defend- 
ants' liability.  The  first  question  suggested  is,  whether  this  negligence 
of  the  mason  can  in  law  be  imputed  to  the  defendants.  If  he  was  their 
servant  his  carelessness  is  in  law  theirs.  If,  on  the  other  hand,  he  was 
merely  a  contractor,  acting  as  such  in  an  independent  business,  they 
are  not  under  the  general  rule  of  law  liable,  though  they  may  even  then 
nnder  certain  circumstances  be  held  responsible.  Whatever  obscurity 
may  heretofore  have  rested  upon  the  distinction  between  servant  and 
contractor,  it  is  now  established  law  that  such  a  distinction  exists,  and 
the  elements  which  distinguish  the  one  from  the  other  by  the  modern 
decisions  have  been  determined  with  considerable  approach  to  exac^ 
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nesB  and  accuracj',  though  it  must  be  admitted  that  in  some  Instances 
the  distinction  is  nice  and  difficult.    In  this  case  it  is  to  be  noticed : 

1.  That  the  mason  was  employed  in  a  single  ti*ansaction  at  a  specified 
price  for  the  job. 

2.  By  the  terms  of  the  contract  he  was  to  accomplish  a  certain 
specifled  result,  the  choice  of  means  and  methods  and  details  being 
left  wholly  to  him. 

3.  The  employment  was  of  a  mechanic  in  his  regular  business,  recog- 
nized as  a  distinct  trade,  requiring  skill  and  experience,  and  to  which 
apprenticeships  are  served* 

4.  The  contractor's  duty  was  to  conform  himself  to  the  terms  of  the 
contract,  and  he  was  not  subject  to  the  immediate  direction  and  contr<d 
of  his  employers. 

These  circumstances  by  all  the  authorities  indicate  a  contractor  in 
contradistinction  from  a  mere  servant,  and  the  defendants  cannot  in 
m}'  judgment  be  subjected  for  the  negligence  of  the  contractor,  upon 
the  basis  of  the  relation  of  master  and  servant  But  it  was  suggested 
in  the  argument  that  as  the  contractor  was  at  work  on  the  defendants' 
property,  by  their  procurement  and  for  their  benefit,  and  l>eing  selected 
by  them,  natural  justice  requires  that  they  should  bear  the  consequences 
of  his  negligence  rather  than  the  plaintiffs,  who  are  innocent  sufferers, 
having  had  no  agency  whatever  in  the  transaction  which  caused  the 
loss. 

These  suggestions  are  not  without  a  show  of  reason,  and  tlieir  force 
is  fully  admitted  in  the  law  as  applicable  to  a  certain  class  of  cases. 

1.  If  a  contractor  faithfhlly  performs  his  contract,  and  a  third  person 
is  injured  by  the  contractor,  in  the  course  of  its  due  performance,  or  by 
its  result,  the  emploj'er  is  liable,  for  he  causes  the  precise  act  to  be  done 
which  occasions  the  injury ;  but  for  negligences  of  the  contractor,  not 
done  under  the  contract  but  in  violation  of  it,  the  employer  is  in  general 
not  liable.  It  is  not  claimed  here  that  the  injury  to  the  plaintiffs  arose 
from  the  due  performance  of  the  contract.  On  the  contrary,  it  resulted 
from  the  breach  of  the  contract,  by  the  contractor  not  doing  his  work 
with  suitable  care. 

f*^  2.  If  I  employ  a  contractor  to  do  a  job  of  work  for  me  which  in  the 
progress  of  its  execution  obviously  exposes  others  to  unusual  peril,  I 
ought,  I  think,  to  be  responsible  upon  the  same  principle  as  in  the  last 
case,  for  I  cause  acts  to  be  clone  which  naturall}'  expose  others  to  injury. 
The  case  now  before  me  could  not,  however,  I  think,  come  under  this 
head.  The  peril,  whatever  it  was,  was  mainly  to  the  defendants'  own 
tenement,  and  cannot  be  treated,  notwithstanding  the  unfortunate  event, 
as  one  at  all  imminent  to  the  plaintiffs. 

3.  If  I  employ  as  a  contractor  a  person  incompetent  and  untmst- 
worthy,  I  may  be  liable  for  injuries  done  to  third  persons  by  his  care- 
lessness in  the  execution  of  his  contract.  This,  too,  has  no  application 
to  the  case  before  me.  But  the  plaintiffs  claim  that  the  same  principle 
is  applicable  to  the  employment  of  a  person  pecuniarily'  irresponsible, 
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tnd  evidenoe  was  received,  subject  to  objection,  that  the  contractor  was 
destitute  of  property ;  and  I  am  called  upon  to  decide  the  effect  of  this 
tact  I  am  not  prepared  to  aft)  thnt  tihi'i  fnct  may  not  be  of  aomft  w<>||3rh^ 
^re  the  work  to  be  done  is  hazardous  to  others.  If  a  person  having 
an  interest  in  a  job  which  naturally  exposes  others  to  peril,  should 
attempt  to  shield  himself  fVom  responsibility  by  contracting  with  a 
baqkrapt  mechanic,  I  think  the  employers  might  be  subjected  for  dam- 
agesclO&^^^he  contractor,  but,  as  before  stated,  the  work  to  be  done 
by  the  contractor  involved  no  peril  in  its  usual  performance,  and  I 
cannot  hold  the  defendants  liable  under  this  claim. 

4.  The  emplo3*ers  may  be  guilty  of  personal  neglect,  connecting  itself 
with  the  negligence  of  the  contractor  in  such  manner  as  to  render  both 
liable.  I  find  no  precedents  to  guide  me  under  this  head,  but  the  prin- 
dples  of  the  law  lead  inevitably  to  this  conclusion. 

[Here  follows  an  examination  of  the  evidence  on  this  point,  which  is 
omitted  by  the  reporter;  the  conclusion  of  the  judge  being  that  the 
defendants  had  not  been  guilt}*  of  any  personal  negligence.] 

I  therefore  award  that  the  defendants  are  not  guilty  in  manner  and 
form  as  alleged. 

There  are  other  cases  than  those  mentioned  in  which  the  employer  is 
Sable  for  the  negligence  of  his  contractor,  but  they  have  no  special 
application  to  the  matter  before  me.  I  will  barely  allude  to  them.  It 
luis  always  been  understood  that  if  the  negligence  creates  a  nuisance 
the  employer  is  liable,  though  in  a  late  English  case  this  seems  to  be 
somewhat  doubted.  Overton  v.  Freeman,  11  C.  B.  867.  So  if  the 
ooDiract  is  to  do  an  unlawful  thing,  the  emplo3*er  as  well  as  the  con- 
tractor is  liable  for  the  damage  done  in  the  execution  of  the  contract. 
There  was  formerly  a  doubt  whether  the  owner  of  real  property  could 
be  protected  from  liability  caused  by  work  upon  it  by  a  contractor,  but 
it  is  now  settled  that  real  and  personal  property  stand  upon  the  same 
footing  in  this  respect. 

These  cases  are  submitted  to  me  as  an  arbitrator,  with  full  power,  as 
I  understand,  upon  questions  of  law  and  fact.  The  plaintiffs  are  inno- 
cent sufferers  to  a  large  amount  by  the  fall  of  this  building.  The  suits 
have  been  very  fairl}'  conducted  with  a  view  to  a  fhll  investigation  of 
the  facts  and  the  law  applicable  to  the  facts.  There  are  circumstances 
connected  with  the  case  which  I  think  justify  me  in  making  the  matter 
so  flEur  a  mere  matter  of  arbitration  as  to  award  that  no  costs  be  taxed 
tgainst  the  plaintiffs,  and  that  the  arbitrator's  fees  be  paid  half  by  the 
plaintiffs  and  half  by  the  defendants. 

O.  S.  Setmoub.  ^ 


'  On  the  dtstinctioii  between  serrantfl  and  independent  contracton,  and  on  the 
iMponsiVtlity  for  the  acts  and  omimions  of  the  latter,  see  farther:  Blake  v.  Ferris, 
5  N.T.  48  (1851)  Billiard  v.  Richardson,  8  Graj,  349  (1855) ;  Boswell  v,  Ladd,  8  Cal. 
469(1857);  Storrs  r.  City  of  Utica,  17  N.  Y.  104  (1858);  Hole  v.  Sittingboorne  & 
SliMrness  R7.  Co.,  6  H.  &  N.  488   (1861);  Pickard  v.  Smith,  10  C.  B.  k.  8.  470 
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(1861);  McCafferty  v.  Spnyten  Duyril  &  Port  Morris  Railroad  Co.,  61  N.  T.  ^^S^^  iL/ 
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BURNS  V.  POULSOM. 
Common  Pleas.     1873. 

[L.  R.  S  C.  P.  663.] 

AcnoK  against  the  defendant  for  an  injury  to  the  plaintiff  throag^ 
the  negligence  of  the  defendant's  servant.^ 

Gully  showed  cause.  Malone,  in  throwing  the  iron  out  of  the  cart, 
was  not  acting  within  the  scope  of  his  employment.  His  dulj'  com- 
menced only  when  the  iron  rails  had  been  placed  on  the  ground  ;  andt 
in  anything  done  by  him  beyond  taking  them  from  the  ground  to  the 
ship,  and  there  stowing  them,  he  was  a  mere  volunteer.  A  master  ib 
not  responsible  for  acts  done  by  his  servant  which  do  not  fall  within 
the  ordinary  scope  of  his  authority.  It  is  only  for  the  negligent  exer- 
cise by  the  servant  of  his  duty  to  his  master  that  the  latter  is  liable. 

[Grove,  J.  Where  the  act  is  closely  connected  with  the  employ- 
ment, must  it  not  be  a  question  for  the  jury  ?  Can  we  say  that  this 
act  of  Malone  was  so  wholly  unconnected  with  the  scope  of  his  employ- 
ment that  it  could  not  have  been  his  duty  to  help  the  carter  to  unload 
the  iron?] 

The  only  question  of  fact  for  the  jury  was  whether  or  not  Malone 
had  been  guilty  of  culpable  negligence. 

[Denman,  J.,  referred  to  Whatman  v.  Pearson,  Law  Rep.  8  C.  P. 
422,  and  Storey  v.  Ashton,  Law  Rep.  4  Q.  B.  476.] 

[The  following  cases  were  cited,  —  Limpus  v.  London  (Jeneral  Omni- 
bus Co.,  1  H.  &  C.  526  ;  32  L.  J.  (Ex.)  84  ;  Seymour  v.  Greenwood,  7 
H.  <&  N.  855  ;  80  L.  J.  (Ex.)  189  ;  and  Page  v.  Defries,  7  B.  &  S.  137.] 

Crompton^  m  sppport  of  the  rule.  The  plaintiff  is  entitled  to  a  ver- 
dict, if  there  was  any  evidence  which  could  properly  have  been  sub- 
mitted to  the  jury  that  Malone  was  acting  within  the  scope  of  his 
employment;  and  that  question  ought  to  have  been  left  to  them. 
[The  following  cases  were  cited,  —  Poulton  v.  London  and  South  Wes- 
tern Railway  Co.,  Law  Rep.  2  Q.  B.  534;  Barwick  v.  English  Joint 
Stock  Bank,  Law  Rep.  8  Ex.  259  ;  The  Thetis,  Law  Rep.  2  A.  &  E. 
865 ;  Bay  ley  v.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co., 
Law  Rep.  7  C.  P.  415 ;  in  error.  Law  Rep.  8  C.  P.  148.] 

[Denman,  J.  Is  it  not  a  question  of  fact  whether  this  was  an^'thing 
more  than  a  slight  deviation  from  the  strict  line  of  Malone's  duty?  I 
think  it  was  held  by  the  Court  of  Queen's  Bench  in  a  recent  case  of 
Woolley  V.  Curling,  not  reported,  that  the  question  whether  or  not  an 
act  was  within  the  scope  of  the  servant's  authoritj'  ought  to  be  sub- 
mitted to  the  jury.]  Gur.  adv.  vuU. 

(1874) ;  Tarrj  r.  Ashton,  1  Q.  B.  D.  314  (1876) ;  Hughes  v.  Perciyal,  8  App.  Cas.  44S 
(1883);  Circleville  v.  Nendin^,  41  Ohio  St.  465  (1885);  Hexamer  i;.  Webb,  101 
N.  T.  377  (1886) ;  Norwalk  Gaslight  Co.  v.  Borough  of  Norwalk,  63  Conn.  495,  SSS* 
629  (1893).^£d. 

^  The  reporter's  statement  is  omitted.  —  Ed. 


gECT.  II. J  BURNS  V.   POULSOM.  215 

The  judges  difEering  in  opinion,  the  following  judgments  were 
delivered :  — 

Denmak,  J.  In  this  case  which  was  tried  before  the  judge  of  the 
Passage  Court  at  Liverpool,  who  nonsuited  the  plaintiff,  a  rule  was 
obtained  to  set  aside  that  nonsuit;  and  to  enter  a  verdict  for  the  plain- 
tiff for  £30  damages,  if  this  court  should  think  fit 

It  was  assumed,  upon  the  argument  of  the  rule,  by  the  counsel  on 
both  sides,  and  I  think  we  are  also  bound  to  assume,  that  this  reserva- 
tion means  that  the  plaintiff  is  to  be  entitled  to  the  verdict  for  £30  if 
this  court  should  be  of  opinion  that  there  was  evidence  upon  which, 
the  jury  might  not  unreasonably  have  found  for  the  plaintiff.  I  am  of 
opinion  that  there  was  such  evidence. 

The  material  facts  proved  at  the  trial  were  as  follows :  The  de- 
fendant was  a  stevedore  who  was  emploj'ed  to  ship  some  iron  rails 
which  were  to  go  by  a  ship  lying  in  the  Huskisson  Dock  at  Liverpool. 
He  had  a  foreman  named  Malone,  who  on  the  day  in  question  was  act- 
ing for  him  at  the  dock.  The  iron  rails  were  being  unloaded  from  a 
cart  which  belonged  to  one  Wood,  and  was  standing  at  a  small  distance 
from  the  ship  on  board  of  which  the  rails  were  in  course  of  being 
kMided.  The  carter,  in  unloading  the  rails,  was  putting  them  down  on 
one  side  of  the  cait,  when  Malone,  —  for  what  purpose  is  not  stated, 
but,  I  think  it  may  be  inferred,  in  order  to  assist  his  own  operations 
in  some  way,  —  told  him  to  put  them  on  the  other  side,  and,  upon  his 
refusal,  got  into  the  cart  and  threw  out  some  rails,  one  of  which  injured 
the  plaintiff;  a  passer-by. 

The  only  e\'idence  in  relation  to  Poulsom's  or  Malone's  duty  in 
respect  of  the  iron  rails  in  question  was  as  follows :  The  second  wit- 
ness, •  warehouseman  in  the  service  of  the  plaintiff's  emploj^ers,  on  his 
eross-examination,  said :  ^'  Poulsom  is  a  stevedore.  He  receives  the 
iron  rails  after  they  are  thrown  out  of  the  cart  on  to  the  ground,  and 
takes  them  to  the  ship."  The  carter  on  his  cross-examination  said : 
**  It  is  our  duty  to  put  the  rails  down  out  of  the  cart  on  the  ground ; 
and  then  the  stevedore  takes  them  to  the  ship." 

It  was  contended  for  the  defendant  that,  upon  these  facts,  there  was 
DO  evidence  upon  which  a  jury  could  have  found  a  verdict  for  the  plain- 
tifiP;  and  upon  this  ground  the  learned  judge  nonsuited  the  plaintiff. 

The  contention  before  us  on  the  part  of  the  defendant  was,  tbat^ 
inasmuch  as  the  duty  of  the  stevedore  did  not  commence,  in  relation 
to  any  particular  portion  of  the  rails  in  question,  until  they  were  on 
the  ground,  it  was  impossible  to  hold  the  defendant  liable  for  the  act  of 
Halone  in  throwing  the  rail  in  question  from  the  cart ;  that  that  act 
coald  not  be  within  the  scope  of  his  emplo^'ment  or  duty,  being  an  act 
done  at  a  period  antecedent  to  that  at  which  his  duty  in  relation  to  the 
iron  commenced,  and  at  a  place  where  he  had  no  business  to  be  med- 
dling with  it  at  all. 

In  my  opinion,  this  contention  of  the  defendant  proceeds  upon  too 
ntnow  a  view  of  the  duty  or  employment  of  Malone ;  and  I  think  that 
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the  cases  applicable  to  the  subject  establish  that,  even  though  in  the 
ordinary  course  of  his  employment,  it  would  not  be  a  part  of  Malone's 
duty  to  assist  in  moving  the  rails  from  the  cart,  it  was  still  a  queslion 
for  the  Jury,  and  not  for  the  judge,  whether  in  this  particular  case  he 
was  acting  within  the  scope  of  his  emploj^ment. 

It  cannot,  I  think,  be  contended  in  this  case  that  the  judge  or  jary 
were  bound  to  hold  that  Malone  was  acting  for  any  purpose  of  his  own, 
as  distinguished  from  his  master's  service,  as  was  the  case  in  Storej*^  «. 
Ashton,  Law  Rep.  4  Q.  B<  476,  where  the  carman  through  whose  n^- 
ligence  the  plaintiff  was  injured  bad  been  induced  by  a  clerk  of  the 
defendant's  to  drive  him  in  a  wrong  direction,  after  business  hours,  on 
business  of  the  clerk's ;  nor,  as  it  appears  to  me,  if  it  was  a  qaestion 
for  the  jury,  would  it  be  unreasonable  for  them  to  have  found  that  he 
was  acting  within  the  scope  of  his  employment,  inasmuch  as  they  might 
not  unreasonably  have  thought  that  the  act  was  one  done  for  his  mas- 
ter's benefit,  and  with  a  zealous  desire  to  expedite  the  work,  and,  for 
aught  I  know,  in  a  manner  proper  and  even  usual  under  the  circam- 
stances  for  a  person  employed  as  Malone  was  at  the  time. 

In  Joel  V.  Morison,  6  C.  &  P.  501,  which,  though  a  nisi  prius  case^ 
Is  cited  with  approval  in  many  other  cases  decided  by  the  courts,  — 
Parke,  B.,  says :  ^^  The  master  is  onl3'  liable  where  the  servant  is  act- 
ing in  the  course  of  his  employment :  "  but  he  immediately  adds :  ^^  If 
he  was  going  out  of  his  way,  against  his  master's  implied  commands, 
when  driving  on  his  mastei-'s  business,  he  will  make  his  master  liable." 
And  earlier  in  the  same  summing-up  the  learned  Baron  says :  ^  If  the 
servant^  being  on  his  roaster's  business,  took  a  detour  to  call  upon  a 
friend,  the  master  will  be  responsible."  And  this  view  of  the  law  is 
entirely  in  accordance  with  the  judgments  in  Whatman  v.  Ptarson^ 
Law  Rep.  d  C.  P.  422,  cited  for  the  plaintiff,  which  indeed  is  a  stronger 
case,  inasmuch  as  there  the  servant  acted  in  violation  of  his  instructions. 
No  doubty  cases  may  be  put  in  which  a  servant  may  so  conduct  himself, 
about  goods  of  his  master  with  which  he  is  dealing  as  servant,  as  to 
make  it  clear  that  the  master  is  not  i-esponsible  for  his  negligence  in 
the  course  of  such  conduct.  Storey  t;.  Ashton,  Law  Rep.  4  Q.  B.  476, 
mentioned  above,  and  Mitchell  v.  Crassweller,  13  C.  B.  237 ;  22  L.  J. 
(C.  P.)  100,  were  such  cases.  But  can  it  be  said  that,  in  the  present 
case,  it  would  have  been  unreasonable  for  a  jury  to  find  that  the  act  of 
the  foreman  in  getting  into  the  cart  and  throwing  the  iron  down  was 
an  act  bona  Jide  and  not  unreasonabl}'  done  in  the  zealous  dis- 
charge of  his  duty  to  his  master,  in  the  course  of  the  business  he  was 
employed  upon  ?  And,  if  they  were  of  that  opinion,  might  they  not 
also  properly  find  that  he  was  acting  within  the  scope  of  his  employ- 
ment? I  think  they  might,  and  therefore  that  this  nonsuit  was  wrong, 
and  that^  bj'  virtue  of  the  understanding  at  the  trial,  the  rule  should  be 
made  absolute  to  enter  the  verdict  for  £30. 

My  Brother  Grove  agrees  with  me  that  in  this  case  there  was  evi' 
dence  for  the  jury,  and  that  the  nonsuit  was  therefore  wrong. 
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Brett,  J,^  The  question  was  stated  in  argument  on  both  sides  to 
be,  whether  there  was  evidence  that  Malone  was  acting  within  the 
scope  of  his  authorit}*.  If  there  was,  it  was  admitted  by  the  defend- 
ant's counsel  that  the  judgment  should  be  for  the  plaintiff.  If  there 
was  not,  it  was  admitted  by  the  plaintiff's  counsel  that  the  judgment 
should  be  for  the  defendant. 

The  ailments  raise  the  question,  what  is  the  proper  application  in 
point  of  law  in  this  case  of  the  phrase  or  doctrine  *Uhat  the  servant 
mast  be  acting  within  the  scope  of  his  authorit}'."  Some  cases  have 
i&ised  the  question  whether  the  servant  in  what  he  did  was  intending 
to  act  for  his  master  or  for  purposes  of  his  own.  That  does  not  seem 
to  me  to  be  the  point  in  this  case.  Malone  may  be  considered  to  have 
been  intending  to  act  in  performance  of  the  duty  delegated  to  him.  In 
this  case  the  question  is  whether  the  time  had  arrived  or  the  circum- 
stances had  arisen  for  doing  anything  which  the  servant  was  employed 
to  do.  Had  his  employment  commenced?  ^*  The  question,"  says 
Lush,  J.,  in  Storey  v.  Ashton,  Law  Rep.  4  Q.  B.  at  p.  480,  **  in  all 
BQch  cases  is,  whether  the  servant  was  doing  that  which  the  master 
employed  him  to  do."  *^  Where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  be  said  to  do  it  by  his  servant : "  per 
Haule,  J.,  in  Mitchell  v.  Crassweller,  13  G.  B.  237,  247 ;  12  L.  J. 
(C.  P.)  100.  ^*  It  is  not  sufficient  that  the  act  should  be  done  with 
intent  to  benefit  or  intent  to  serve  the  master.  It  must  be  something 
done  in  doing  what  the  master  has  employed  the  servant  to  do :  *'  per 
Blackburn,  J.,  in  Limpus  v.  London  General  Omnibus  Co.,  1  H.  &  C. 
526;  82  L.  J.  (Ex.)  34.  In  Whatman  v.  Pearson,  Law  Bep.  3  C.  P. 
422,  the  servant  was  held  to  be  acting  in  the  course  of  his  employ- 
ment, because  he  was  emplojed  to  manage  the  horse  and  cart  during 
the  day :  per  Byles,  J..  Law  Rep.  3  C.  P.  at  p.  425. 

Now,  in  the  present  case,  Brocksop,  who  was  the  warehouseman  of 
Davis  &  Co.,  the  shippers  of  the  iron  rails,  stated  that  the  defendant's 
employment  was  to  receive  the  rails  after  they  were  thrown  out  of  the 
cart  on  to  the  ground,  and  take  them  to  the  ship.  It  was,  therefore, 
obviously  the  business  of  Davis  &  Co.,  by  their  own  servants  or  some 
other  agent  of  theirs,  to  carry  the  rails  to  the  qua}'  and  place  them  on 
it,  i.  e.,  on  to  the  ground  there,  for  the  defendant  to  carry  them  thence 
hto  the  ship  and  there  stow  them.  And  it  is  obvious  that  Davis  & 
Co.  employed  Wood,  a  master  carter,  to  carry  the  rails  to  the  quay  and 
deliver  them  there.  Strongfellow,  who  was  Wood's  carter,  stated,  ^^  It 
is  our  duty  to  put  the  rails  down  out  of  the  cart  on  the  ground,  and 
then  the  stevedore  takes  them  to  the  ship."  The  joint  employers  of 
Wood  and  the  defendant,  therefore,  limit  the  commencement  of  the 
defendant's  employment  to  a  time  after  the  rails  were  on  the  ground. 
And  the  person  employed  on  the  previous  and  antecedent  operation^ 

^  After  stating  the  caae.  —  Ed. 
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viz.,  that  of  carrying  the  rails  from  ihe  warehouse  and  delivering  them 
out  of  the  cart  on  to  the  qua}',  equally  limits  the  commencement  of  the 
defeQdant's  employment  to  the  time  after  the  rails  are  on  the  ground. 

Now,  what  the  defendant  was  employed  to  do,  what  he  might  accord- 
ing to  that  employment  have  done  himself,  he  employed  Maloue  to  do. 
He  employed  Malone  to  carry  the  iron  rails,  after  thej'  were  on  the 
ground  at  the  quay,  thence  into  the  ship,  and  there  stow  them.  For 
anything  done  by  Malone  in  carrying  or  stowing  the  rails,  or  anything 
done  by  Malone  with  the  rails  after  they  were  on  the  ground,  with 
intent  to  carry  out  his  orders  to  take  them  into  the  ship  and  stow  them 
there,  the  defendant  would  have  been  liable.  But^  it  g**^'^  to  me  thjt 
the  defendant  had  not  employed  Malone  to  do  anything  with  regard  to 
the  rails  before  they  were  on  the  ground.  The  defendant  himself  was 
|not  employed  to  do  anything  with  the  rails  before  they  were  od  the 
ground.  Anything  voluntarily  done  b}'  Malone,  therefore,  before  the 
rails  were  on  the  ground,  though  done  with  intent  to  serve  the  defend- 
ant, was  not  a  thing  done  which  the  defendant  had  employed  Malone 
to  do.  The  evidence  which  described  and  limited  the  employment  of 
the  defendant  and  of  Malone  was  given  on  behalf  of  the  plaintiff,  and 
there  was  no  evidence  to  vary  or  render  doubtful  the  limitation  of  the 
commencement  of  that  employment.  There  was  no  question  which  the 
jury  would  have  been  entitled  to  entertain  about  it  The  judge  was,  in 
my  opinion,  bound  to  say  that  what  was  done  by  Malone  was  done 
before  his  employment  by  the  defendant  was  called  into  play,  that  is  to 
say,  it  was  a  thing  which  the  defendant  had  not  emploj^ed  Malone 
to  do. 

I  am  of  opinion,  therefore,  that  the  learned  Judge  was  right  in  non- 
suiting the  plaintiff,  and  that  this  rule  ought  to  be  discharged. 

The  majority  of  the  court,  however,  being  of  a  different  opinion,  the 
rule  will  be  made  absolute  to  set  aside  the  nonsuit  and  enter  a  verdict 
for  the  plaintiff  for  £30,  the  damages  agreed  upon  at  the  trial. 

Bule  absdhiU* 


ROUNDS,    BY    Guardian,    Respondent,    t>.    THE    DELAWARE, 
LACKAWANNA,  AND  WESTERN  RAILROAD  COMPANY, 

Appellant. 

Court  op  Appeals  of  New  York,  1876 

[64  N.  Y.  129.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Coart  in 
the  third  Judicial  department,  in  favor  of  plaintiff,  entered  upon  an 
order  den3ing  a  motion  for  a  new  trial  and  directing  Judgment  on  a 
verdict.     (Reported  below,  3  Hun,  829  ;  5  T.  &  C.  475.) 

This  action  was  brought  to  recover  damages  for  injuries  sustained  by 
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plaintiff  in  oonseqaence  of  being  kicked  off  of  one  of  defendant's  bag- 
gage cars  by  the  baggageman. 

The  transaction  resulting  in  the  injary  occurred  at  Norwich,  Maj"  3^ 
1872.  The  defendant  operated  a  broad-gauge  railroad  from  Bing* 
hamton  to  Norwich,  and  a  narrow-gauge  road  from  Norwich  to  Utica. 
The  passenger  train  from  Binghamton  on  this  occasion  as  usual  ran 
to  the  depot  at  Norwich  and  transfen^ed  the  passengers  and  freight 
to  the  Utica  train  and  then  backed  south  on  a  switch,  a  distance  of 
about  sixty  rods,  to  the  round-house,  to  make  up  the  new  train  which 
was  to  ran  back  to  Binghamton.  The  train  consisted  of  the  engine,  an 
express  car^  a  baggage  and  smoking  car,  one  car  divided  into  two  com<^ 
partments,  and  one  passenger  car.  The  conductor  of  the  train  got  off 
with  the  passengers  at  the  depot  and  left  it  in  charge  of  the  baggage- 
man to  run  back  on  the  switch  and  make  up  the  new  train.  While  the 
train  was  unloading  and  transferring  the  passengers  at  the  depot  the 
plaintiff,  a  boy  twelve  years  old,  living  near  the  depot,  got  on  the  plat- 
form of  the  baggage  and  smoking  car,  at  the  rear  end,  to  ride  down  to 
the  round-house.  A  quantity  of  wood  was  piled  at  one  point  along 
near  the  west  side  of  the  track  for  a  distance  of  over  100  feet.  While 
the  train  was  backing  down  the  track,  and  when  it  arrived  at  the  wood 
pile,  the  baggageman  in  charge  of  the  train  discovered  the  plaintiff  on 
the  platform  and  ordered  him  off.  According  to  the  plaintiff's  testi- 
mony, he  replied :  *^  I  can*t,  the  wood  is  right  here ;  I  want  you  to 
help  me ; "  and  thereupon  the  baggageman  kicked  him  off.  He  fell 
against  the  wood  and  rolled  under  the  car,  the  wheel  of  which  passed 
over  and  crushed  his  leg.  A  piinted  notice  was  posted  up  in  the  bag- 
gage car  and  another  one  near  where  the  plaintiff  was  standing  on  the 
platform,  as  follows :  '^  No  person  will  be  allowed  to  ride  on  this  bag- 
gage car  except  the  regular  train  men  employed  thereon.  Conductor 
and  baggageman  must  see  this  order  strictly  enforced."  Another 
printed  notice  was  contained  in  the  posted  time  cards  as  follows: 
*^  Train  ba^agemen  must  not  permit  any  person  to  ride  in  the  bag- 
gage car,  except  the  conductor  and  news  agent  connected  with  the 
train.  Conductor  and  ba^ageman  will  be  held  alike  accountable  for  a 
rigid  enforcement  of  this  rule." 

At  the  close  of  the  plaintiff's  evidence  the  defendants  counsel  moved 
for  a  nonsuit  on  the  grounds:  1.  The  plaintiff  was  a  trespasser,  or 
wrongfully  on  the  cars  of  the  defendant,  and  is  not  entitled  to  recover. 
2.  The  plaintiff,  by  his  own  negligence,  contributed  to  the  accident. 
8.  Upon  the  evidence  the  defendant  was  not  guilty  of  an3'  negligence 
or  wrongful  act  in  reference  to  the  plaintiff;  that  the  acts  of  Gow  (bag- 
gageman), which  caused  the  injury,  were  not  authorized  b3'  the  defend- 
ant, but  were  a  wilful  and  wanton  assault  by  Gow  upon  the  plaintiff, 
and  for  these  acts  and  their  consequences  the  defendant  is  not  respon* 
sible  to  the  plaintiff.  The  court  denied  the  motion  and  ruled  that  it 
was  a  question  for  the  Jury  whether  the  baggageman  was  there  acting 
the  authority  of  the  company  in  putting  the  boy  off,  and  whether 
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he  acted  wilfally  and  wrongfully ;  to  which  the  defendant  excepted. 
After  the  defendant  had  given  evidence  contradicting  the  plaintiff's 
testimony,  and  at  the  close  of  the  case,  the  defendant's  counsel  renewed 
his  motion  for  a  nonsuit  on  the  same  grounds,  and  also  on  the  ground 
that  no  right  of  action  is  made  against  the  defendant,  and  that  the  evi 
dence  does  not  warrant  a  submission  of  any  question  of  fact  to  the  jury 
which  could  authorize  a  recovery.  The  motion  was  denied  and  the  de- 
fendant excepted.  The  court  then  submitted  the  following  questions  to 
the  jury,  to  which  the  defendant  also  excepted :  1.  Did  Gow  put  the 
boy  ofif  the  cars?  2.  Was  he  acting  within  the  authority  given  him  by 
the  defendant?  8.  Was  he  acting  maliciously  and  in  excess  of  his 
authority  ? 

The  court  then  charged  the  jury,  among  other  things,  that  the  plain- 
tiff was  a  trespasser  on  the  car,  but  if  the  baggageman,  nevertheless,  in 
the  discharge  of  his  duty,  pushed  him  off  the  train  in  an  improper  man- 
ner, and  at  a  dangerous  place,  the  defendant  was  liable ;  to  which  the 
defendant  excepted.  The  court  also  charged  the  jury  that  if  the  bag- 
gageman pushed  the  boy  off  the  train,  and  in  doing  so  was  acting  as 
the  employee  of  the  defendant  in  good  faith  in  the  discharge  of  a  duty 
he  owed  the  company,  the  defendant  would  be  liable  for  the  careless 
and  negligent  discharge  of  his  duty ;  but  if  he  was  acting  wilfully  and 
maliciously  toward  the  plaintiff,  outside  of  and  in  excess  of  his  duty, 
then  the  baggageman  alone  would  be  responsible  in  law  for  the  conse- 
quences ;  to  which  the  defendant  excepted  and  requested  the  oouit  to 
modify  the  charge  or  to  charge  that  defendant  was  not  liable  if  the  bag- 
gageman acted  wilfully  and  wantonly  without  authority  from  defendant. 
This  the  court  refused. 

Francis  Kemauy  for  the  appellant 

E*  H,  Prindle^  for  the  respondent. 

Andrews,  J.  There  is,  at  this  time,  but  little  conflict  of  judicial 
opinion  in  respect  to  the  general  rule  by  which  the  liability  of  a  master 
for  the  misconduct  of  his  servant,  resulting  in  injury  to  third  persons, 
is  to  be  tested  and  ascertained.  In  Higgins  v.  The  Watervliet  Turn- 
pike Company,  46  N.  Y.  23,  this  subject  was  considered  by  this  ooart, 
and  the  rule  was  declared  to  be,  that  the  master  was  responsible, 
civiUter^  for  the  wrongful  act  of  the  servant  causing  injury  to  a  third 
person,  whether  the  act  was  one  of  negligence  or  positive  misfeasance, 
provided  the  servant  was  at  the  time  acting  for  the  master,  and  within 
the  scope  of  the  business  intrusted  to  him.  The  master  is  liable  only 
for  the  authorized  acts  of  the  servant,  and  the  root  of  his  liability  for 
the  servant's  acts  is  his  consent,  express  or  implied,  thereto.  When  the 
master  is  to  be  considered  as  having  authorized  the  wrongful  act  of  the 
servant,  so  as  to  make  him  liable  for  his  misconduct,  is  the  point  of 
difficulty.  Where  authority  is  conferred  to  act  for  another,  without 
special  limitation,  it  carries  with  it,  by  implication,  authority  to  do  all 
things  necessary  to  its  execution  ;  and  when  it  involves  the  exercise  of 
the  disci'etion  of  the  servant,  or  the  use  of  force  towards  or  against 
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another,  the  use  of  such  discretion  or  force  is  a  part  of  the  thing 
authorized,  and  when  exercised  becomes,  as  to  third  persons,  the  dis- 
cretion and  act  of  the  master,  and  this,  although  the  servant  departed 
ftom  the  private  instructions  of  the  master,  provided  he  was  engaged 
at  the  time  in  doing  his  master's  business,  and  was  acting  within  the 
general  scope  of  his  employment.  It  is  not  the  test  of  the  master's 
liability  for  the  wrongful  act  of  the  servant,  from  which  injury  to  a 
third  person  has  resulted,  that  he  expressly  authorized  the  particular 
act  and  conduct  which  occasioned  it.  In  most  cases  where  the  master 
has  been  held  liable  for  the  negligent  or  tortious  act  of  the  servant,  the 
servant  acted  not  only  without  express  authority  to  do  the  wrong,  but 
in  violation  of  his  duty  to  the  master. 

It  is,  in  general,  sufficient  to  make  the  master  responsible  that  he 
gave  to  the  servant  an  authority,  or  made  it  his  duty  to  act  in  respect 
to  the  business  in  which  he  was  engaged  when  the  wrong  was  com- 
mitted, and  that  the  act  complained  of  was  done  in  the  course  of  his 
employment.  The  master  in  that  case  will  be  deemed  to  have  consented 
to  and  authorized  the  act  of  the  servant,  and  he  will  not  be  excused 
from  liability,  although  the  servant  abused  his  authorit}*,  or  was  reck- 
less in  the  performance  of  his  duty,'  or  inflicted  an  unnecessary  injury 
in  executing  his  master's  orders.    The  master  who  puts  the  servant  in 
a  place  of  trust  or  responsibilitj^  or  commits  to  him  the  management  of 
his  business  or  the  care  of  his  property,  is  justly  held  responsible  when 
the  servant,  through  lack  of  judgment  or  discretion,  or  from  infirmity 
of  temper,  or  under  the  influence  of  passion  aroused  by  the  circum- 
stances and  the  occasion,  goes  beyond  the  strict  line  of  his  duty  or 
aathority  and  inflicts  an  unjustifiable  injury  upon  another.    But  it  is 
said  that  the  master  is  not  responsible  for  the  wilful  act  of  the  servant. 
This  is  the  language  of  some  of  the  cases,  and  it  becomes  necessary  to 
ascertain  its  meaning  when  used  in  defining  the  master's  responsibility. 
The  case  of  McManus  v.  Crickett,  1  East,  106,  turned  upon  the  form 
of  the  action  and  the  distinction  between  trespass  and  case,  but  Lord 
Een3*on,  in  pronouncing  the  judgment  of  the  court,  said :  ^^  Where  a 
servant  quits  sight  of  the  object  for  which  he  was  employed,  and,  with- 
cot  having  in  view  his  master's  orders,  pursues  that  which  his  own 
malice  suggests,  his  master  will  not  be  liable  for  such  acts."    This 
language  was  cited  with  approval  in  Wright  v.  Wilcox,  19  Wend.  343, 
and  the  master  was  held  not  to  be  responsible  where  the  servant,  in 
driving  his  master's  wagon  along  the  highway,  wilfully  whipped  up  his 
horses  while  the  plaintiff's  son,  a  young  lad,  was  standing  between  the 
front  and  back  wheels,  attempting,  with  the  implied  permission  of  the 
servant,  to  get  into  the  wagon,  in  consequence  of  which  the  boy  was 
thrown  down,  nin  over,  and  injured.    The  servant  was  cautioned  by  a 
bystander  that  if  he  did  not  stop  he  would  kill  the  boy.    The  court,  in 
the  opinion  delivered,  assumed  that  the  evidence  showed  that  the  ser- 
vant whipped  up  the  horses  with  a  wilful  design  to  throw  the  boy  ott 
The  act  of  the  servant  was  imminently  dangerous^  and  it  might  reason^ 
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ablj  be  inferred  from  the  evidence  that  he  designed  the  injury  which 
resulted  from  it  '^  The  law,"  said  Co  wen,  J.,  ^^  holds  such  a  wilful 
act  a  departure  from  the  master's  business."  So  in  Vanderbilt  r.  The 
Richmond  Turnpike  Company,  2  Comst,  479,  the  master  of  the  de- 
fendant's boat  intentionally  ran  into  the  boat  of  the  plaintiff,  and  the 
court  held  that  this  was  a  wilful  trespass  of  the  master  for  which  the 
defendant  was  not  liable.  In  Lyons  v,  Martin,  8  Ad.  &  El.  512,  it  was 
held  that  where  a  servant  merel}*  authorized  to  distrain  cattle  damage- 
feasant,  drives  cattle  from  the  highway  into  his  master's  close,  and 
there  distrains  them,  the  master  is  not  liable.  In  Mali  v.  Lord,  39  N. 
Y.,  381,  the  act  complained  of  was  an  illegal  imprisonment  of  the 
plaintiff  by  the  servant  of  the  defendant,  and  the  court  held  that  the 
authority  to  do  the  act  could  not  be  implied  from  the  general  employ- 
ment of  the  servant  The  imprisonment,  assuming  that  the  suspicion 
upon  which  it  was  made  was  well  founded,  was  illegal.  The  master 
could  not  lawfully  have  detained  the  plaintiff  if  he  had  been  present, 
and  the  court  were  of  the  opinion  that  the  servant  could  not  be  said  to 
be  engaged  in  his  master's  business  when  he  assumed  to  do  what  the 
master  could  not  have  done  himself.  See,  also,  Bolingbroke  v.  The 
Local  Board,  etc.,  L.  R.  9  C.  P.  575.  It  is  quite  useless  to  attempt  to 
reconcile  all  the  cases.  The  discrepancy  between  them  arises  not  so 
much  from  a  difference  of  opinion  as  to  the  rule  of  law  on  the  subject 
as  from  its  application  to  the  facts  of  a  given  case. 

It  seems  to  be  clear  enough  from  the  cases  in  this  State  that  the  act 
of  the  servant  causing  actionable  injury  to  a  third  person  does  not  sub- 
ject the  master  to  civil  responsibility  in  all  cases  where  it  appears  that 
the  servant  was  at  the  time  in  the  use  of  his  master's  property,  or  be- 
cause the  act,  in  some  general  sense,  was  done  while  he  was  doing  his 
master's  business,  irrespective  of  the  real  nature  and  motive  of  the 
transaction.  On  the  other  hand,  the  master  is  not  exempt  from  respon- 
sibility in  all  cases  on  showing  that  the  servant,  without  express 
authorit}',  designed  to  do  the  act  or  the  injurj'  complained  of.  If  he  is 
authorized  to  use  force  against  another  when  necessarj*  in  executing 
his  master's  orders,  the  master  commits  it  to  him  to  decide  what  de- 
gree of  force  he  shall  use ;  and  if,  through  misjudgment  or  violence  of 
temper,  he  goes  beyond  the  necessity  of  the  occasion,  and  gives  a  right 
of  action  to  another,  he  cannot,  as  to  third  persons,  be  said  to  have 
been  acting  without  the  line  of  his  duty,  or  to  have  departed  from  hb 
master's  business.  If,  however,  the  servant,  under  guise  and  cover  of 
executing  his  master's  orders,  and  exercising  the  authority  conferred 
upon  him,  wilfully  and  designedly,  for  the  purpose  of  accomplishing  his 
own  independent  malicious  or  wicked  purposes,  does  an  injury  to  an- 
other, then  the  master  is  not  liable.  The  relation  of  master  and  ser- 
vant, as  to  that  transaction,  does  not  exist  between  them.  It  is  a 
wilful  and  wanton  wrong  and  trespass,  for  which  the  master  cannot  be 
held  responsible.  And  when  it  is  said  that  the  master  is  not  respon- 
sible for  the  wilful  wrong  of  the  servant,  the  language  is  to  be  under- 
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Stood  as  referriDg  to  an  act  of  positive  and  designed  injur}*,  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of  executing  his 
orders.  lu  this  view,  the  judge  at  the  trial  correctly*  refused  to  qualify' 
his  charge,  or  to  charge  that  it  was  sufficient  to  exempt  the  defendant 
from  liability  that  the  act  of  the  brakeman  in  putting  the  plaintiff  off 
the  car  was  wilful.  He  had  alread}'  charged  that  if  the  brakeman  acted 
^^  wilfully  and  maliciousl}*  towards  the  plaintiff,  outside  of  and  in  excess 
of  his  duty/'  in  putting  him  off  the  car,  the  defendant  was  not  liable. 
If  the  counsel  intended  to  claim  that  the  defendant  was  exempt  from 
responsibility  if  the  brakeman  acted  wilfully,  although  without  malice, 
the  point  was  not  well  taken.  That  the  brakeman  designed  to  put  the 
plaintiff  off  the  car  was  not  disputed,  and  this  was  consistent  with  the 
authority  and  duty  intrusted  to  him.  But  a  wilful  act  which  will  exempt 
a  master  from  liability  for  the  tort  of  his  servant,  must  be  done  outside 
of  his  dot}*  and  his  master's  business.  The  charge  was,  therefore, 
strictly  correct,  and  the  exception  was  not  well  taken. 

Neither  was  the  defendant  entitled  to  have  the  court  rule,  as  matter 
of  law,  that,  upon  the  circumstances  as  shown  hy  the  evidence  on  the 
part  of  the  plaintiff,  the  defendant  was  not  responsible.  It  is  conceded 
that  the  removal  of  the  plaintiff  from  the  car  was  within  the  scope  of 
the  authority  conferred  upon  the  baggageman.  The  plaintiff  had  no 
right  to  be  there.  He  was  not  a  passenger  or  servant,  and  had  no 
express  or  implied  permission  to  be  upon  the  car.  The  brakeman, 
in  kicking  the  boy  from  the  platform,  acted  violently  and  unreasonably, 
and  to  do  tb>s  while  the  car  was  in  motion,  and  when  the  space  between 
it  and  the  wood-pile  was  so  small,  was  dangerous  in  the  extreme.  But 
the  coart  coald  not  say  from  the  evidence  that  the  brakeman  was  acting 
outside  of  and  without  regard  to  his  employment,  or  designed  to  do  the 
mjary  which  resulted,  or  that  the  act  was  wilful  within  the  rule  we  have 
stated.  If  the  master,  when  sued  for  an  injury  resulting  from  the 
tortious  act  of  his  servant  while  apparently  engaged  in  executing  his 
orders,  claims  exemption  upon  the  ground  that  the  servant  was,  in  fact, 
parsuing  his  own  purposes,  without  reference  to  his  master's  business, 
and  was  acting  maliciously  and  wilfully,  it  must,  ordinarily,  be  left  to 
the  jury  to  determine  this  issue  upon  a  consideration  of  all  the  facts 
and  circumstances  proved.  See  Jackson  v.  The  Second  Ave.  R.  R. 
Co.,  47  N.  Y.  274.  There  may  be  cases  where  this  rule  does  not  ap- 
ply, and  where  the  court  would  be  justified  in  taking  the  case  f^om  the 
jory;  but  where  different  inferences  msy  be  drawn  from  the  facts 
proved,  and  when,  in  one  view,  they  ma}'  be  consistent  with  the  liability 
of  the  master,  the  case  must  be  left  to  the  jury.  The  fact  that  the 
plaintiff  was  a  trespasser  on  the  cars  is  not  a  defence.  The  lad  did  not 
forfeit  his  life,  or  subject  himself  to  the  loss  of  his  limbs,  because  he 
was  wrongfully  on  the  car.  The  defendant  owed  him  no  duty  of  care 
by  reason  of  any  special  relation  assumed  or  existing  between  the  com- 
pany and  him,  but  he  was  entitled  to  be  protected  against  unnecessary 
iojory  by  the  defendant  or  its  servants  in  exercising  the  right  of  remov- 
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Ing  him,  and  especially  from  the  unnecessar}*  and  unjustifiable  a^I  of 
the  brakeman  by  which  his  life  was  put  in  peril,  and  which  resulted  in 
his  losing  his  limb.  Sanford  v.  Eighth  Ave.  R.  R.  Co.,  23  N.  T.  343  ; 
Lovett  V.  Salem,  etc.,  R.  R.  Co.,  9  Allen,  557 ;  Holmes  t;.  Wakefield, 
12  id.  580. 

No  error  of  law  was  committed  on  the  trial,  and  the  judgment  of  the 
General  Teim  should  be  affirmed,  with  costs. 

All  concur.  Judgment  affirmed. 


PHELON  AHD  Wife  v.  STILES. 
ELLEN   PHELON  v.  STILES. 

Supreme  Court  of  Connecticut.     1876. 

[43  Comi.  436.] 

Actions  of  trespass  on  the  case,  for  injuries  from  the  negligent  acts 
of  the  servant  of  the  defendant;  brought  to  the  Superior  Court  in 
Hartford  Count3\  The  two  cases  involved  the  same  facts  and  were 
tried  together.    The  court  made  the  following  finding  of  facts :  — 

On  the  first  day  of  November,  1872,  Stiles  was,  and  had  for  a  long 
time  been,  engaged  in  selling  flour  and  feed  in  Suffield.  He  then  had, 
and  for  more  than  a  year  before  had  had,  in  his  employ  one  George  H. 
Babcock,  whose  principal  employment  was  to  deliver  the  goods  so  sold 
by  Stiles  to  his  customers.  On  that  day,  in  the  afternoon,  Babcock 
took  a  load  of  twenty  bags  of  flour  and  six  of  bran,  the  former  to  be 
delivered  at  a  Mr.  King's  and  the  latter  at  a  Mr.  Smith's.  Smith 
lived  on  a  side  road  branching  off  from  the  road  leading  to  King's, 
and  when  Babcock  came  to  this  side  road  he  took  off  fix>m  his  load  the 
bags  destined  for  Smith's  and  piled  them  up  on  the  side  of  the  road 
within  the  limits  of  the  highway,  and  left  them  there  while  he  went  on 
to  King's  with  the  remainder.  While  these  bags  were  so  remaining 
there  Mrs.  Samuel  C.  Phelon  and  Mrs.  Ellen  Phelon  were  driving  along 
the  road,  and  their  horse  being  frightened  at  the  bags  ran  away  and 
threw  them  both  out  and  injured  them. 

I  find  that  the  bags  so  left  were  an  object  calculated  to  frighten 
horses  of  ordinary  gentleness ;  that  the  horse  driven  by  the  plaintiffs 
was  of  ordinary  gentleness ;  and  that  the  plaintifis  were  not  guilty  of 
any  negligence  which  contributed  to  the  injury. 

I  find  that  Babcock  placed  the  bags  in  the  highway  without  the 
knowledge  or  express  authority  of  the  defendant,  and  for  the  purpose 
of  so  shortening  the  time  to  be  occupied  by  him  in  delivering  the  goods 
as  to  enable  him  to  return  to  Suffield  in  time  to  take  a  train  for  Hart- 
ford on  the  same  day  on  his  own  private  business. 

If  the  defendant  was  liable  to  pay  the  damages  so  happening  to  the 
plaintiffs,  I  assess  the  damages  at  the  sum  of  three  hundred  dollars  in 
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each  case,  and  I  reserve  for  the  advice  of  the  Supreme  Court  the 
qaestion  whether  Stiles  is  liable  for  the  damages  so  caused  by  the  acts 
of  Babcock. 

C\  E.  JPerkina  and  Ji  W.  Johnson,  for  the  plaintiffs. 

W.  C.  Case  and  S,  A,  Yorky  for  the  defendant. 

Park,  C.  J.  The  same  principles  of  law  apply  to  both  of  these 
cases,  and  therefore  they  will  be  considered  together. 

The  defendant  claims  that  the  court  below  has  not  found  that  Bab- 
oock  was  the  servant  of  the  defendant  We  think  there  is  no  founda- 
tion for  this  claim.  We  construe  the  phrase,  ^*  had  in  his  employ  one 
George  H.  Babcock,"  as  meaning  that  Babcock  was  in  the  employ  of 
the  defendant  as  a  hired  servant 

The  principal  question  in  the  case  is,  whether  Babcock  in  deposit- 
uig  the  bags  of  bran  intended  for  Mr.  Smith  by  the  side  of  the  highwayi 
and  leaving  them  there  until  his  return  from  Mr.  King's,  where  he 
went  to  deliver  the  bags  of  flour,  was  engaged  in  the  business  of  the 
defendant  in  the  the  regular  course  of  his  employment 

The  defendant  was  a  flour  and  feed  merchant,  and  it  was  his  practice 
to  deliver  his  merchandise  at  the  residence  of  his  customers.  Babcock 
was  employed  to  make  delivery,  and,  on  the  occasion  in  question, 
started  with  his  bags  of  flour  and  bran,  sold  by  the  defendant  to  King 
and  Smith,  to  deliver  them  to  these  parties  in  the  regular  course  of 
his  employment. 

The  question  then  is,  was  Babcock  engaged  in  the  defendant's 
business  whUe  depositing  and  leaving  the  bags  by  the  side  of  the 
road? 

The  defendant  claims  that  those  acts  were  performed  by  him  on  his 
own  account ;  that  he  was  desirous  to  take  a  train  for  Hartford  later  in 
the  day,  on  his  own  private  business,  and  that  he  left  the  bags  by  the 
roadside  to  enable  him  to  make  his  delivery  more  rapidly  and  return 
earlier,  so  that  he  could  accomplish  his  purpose. 

But  what  business  of  his  own  was  he  then  doing?    He  was  not  then 

attending  to  private  business  in  going  to  Hartford.    That  was  to  be 

undertaken  later  in  tlie  da3%    He  left  the  bags  to  expedite  the  delivery. 

Did  it  make  the  business  his  own  because  he  despatched  it  more 

speedily  than  it  would  naturally  have  been  done?    He  was  sent  by  the 

defendant  to  deliver  the  flour  and  bran.    Did  he  do  anything  else  than 

deliver  them?    His  whole  object  in  leaving  the  bran  by  the  side  of  the 

road  was  to  gain  time.     Suppose  he  had  driven  the  horse  with  such 

speed  as  amounted  to  carelessness  in  order  to  gain  time,  and  had 

injured  a  person  by  so  doing,  would  he  be  transacting  his  own  business 

while  driving  so  rapidly,  so  that  the  defendant  would  not  be  liable? 

Suppose  he  had  left  the  bran  out  of  consideration  for  his  horse,  and  the 

same  result  had  followed,  would  the  defendant  be  excused?    He  was 

under  the  necessity  of  taking  the  bran  to  Mr.  King's,  or  of  leaving  it  by 

the  side  of  the  road  until  his  return ;  suppose  he  had  taken  the  latter 

ooorse  without  any  special  object  in  view,  would  it  make  any  difference 

16 
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in  the  case?  We  think  all  that  can  be  said  of  the  matter  is,  that 
Babcock  performed  the  defendant's  business  in  delivering  the  bran  in  a 
shorter  time  than  he  would  have  done  had  he  not  intended  to  go  to 
Hartford  later  in  the  day ;  and  certainly  the  rapidity  with  which  the 
business  was  transacted  cannot  operate  to  excuse  the  defendant. 

The  defendant  further  claims  that  the  bags,  left  as  they  were  by  the 
side  of  the  road,  became  a  public  nuisance,  and  that  the  leaving  of 
them  was  therefore  a  pnblic  offence,  and  that  he  cannot  be  liable  for 
sucli  an  act  of  his  servant.  But  Babcock  did  not  intend  to  create  a 
nuisance.  The  case  does  not  find  that  he  intended  any  harm.  All 
that  can  be  said  is,  that  he  negligently  left  them  while  performing  the 
business  of  the  defendant,  and  for  such  negligence  the  defendant  is  of 
course  liable.    We  think  there  is  nothing  in  this  claim. 

We  advise  judgment  for  the  plaintiffs. 

In  this  opinion  the  other  judges  concurred ;  except  Foster,  J.,  who 
dissented. 


CASWELL  V.  CROSS. 
Supreme  Judicial  Court  of  Massachusetts.    1876. 

[120  MasB.  545.] 

Tort  for  an  arrest  and  false  imprisonment.  The  case  was  submitted 
to  the  Superior  Court,  and,  after  judgment  for  the  defendant,  to  this 
court  on  appeal,  on  an  agreed  statement  of  facts,  in  substance  as 
follows :  — 

The  defendant  employed  J.  E.  Cupples  &  Co.  to  collect  a  bill  in  his 
favor  against  the  plaintiff,  amounting  to  twelve  dollars  and  accrued 
interest.  Cupples  &  Co.  advertise  and  hold  themselves  out  to  the 
public  as  a  '^  Law  and  Collection  Bureau,"  and  have  their  place  of 
business  on  School  Street,  in  Boston.  They  are  not  regularly  admitted 
attorneys,  but  they  sue  out  writs  upon  claims  placed  in  their  hands  for 
collection,  sometimes  appearing  in  court  as  the  attorneys  of  record  in 
their  cases,  and  sometimes  using  the  names  of  regularly  admitted  at- 
torneys. 

In  all  courts  in  the  vicinity  of  Boston,  where  they  are  permitted  to 
do  so,  they  enter  their  own  appearance  only,  and  alwa3's  retain  the 
exclusive  control  and  management  of  their  cases  in  and  out  of  court, 
whenever  an  attorney's  name  is  entered  of  record.  They  use  the  name 
of  a  regularly  admitted  attorney  for  the  mere  purpose  of  complying  with 
the  rules  of  court.  In  addition  to  appearing  in  court  in  their  own  cases, 
they  exaniine  poor  debtors  arrested  by  them,  and  do  the  general  busi- 
ness of  regular  attorneys,  in  making  writs  and  declarations^  levying  and 
collecting  executions,  ^o. 
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Upon  the  claim  placed  in  their  hands  by  the  defendant  the}*  brought 
an  action  against  the  plaintiff  in  the  Municipal  Court  of  Boston,  using 
the  name  of  a  regularly  admitted  attorney,  and  recovered  judgment  on 
September  1,  1874,  on  default,  for  the  amount  of  $15.12  debt  and 
$8.19  costs,  and  took  out  an  execution  in  favor  of  the  plaintiff  on  said 
jadgment,  which  execution  was  duly  returned  in  no  part  satisfied. 

Cupples  &  Co.  then  brought  another  action  upon  said  judgment  in 
the  Police  Court  of  Charlestown,  and  recovered  a  new  judgment,  in- 
cluding the  full  amount  of  the  prior  judgment  and  costs.  The}'  then 
took  out  an  execution  on  this  last  judgment,  with  the  usual  dii*ection8 
for  the  arrest  of  the  defendant  in  said  action ;  and  one  Perkins,  who 
was  a  clerk  in  the  employ  of  Cupples  &  Co.,  and  who  had  the  general 
management  of  their  cases  in  and  out  of  court,  made  an  affidavit  as 
required  by  law  for  the  arrest  of  poor  debtors,  which  affidavit  was  duly 
attached  to  said  execution.  Perkins  then  gave  said  execution  to  an  offi* 
cer  with  instructions  to  arrest  the  judgment  debtor.  The  officer  arrested 
him ;  he  recognized  with  suretj*  to  take  the  oath  for  the  relief  of  poor 
debtors,  gave  the  required  notice,  submitted  himself  to  be  examined, 
was  examined  by  Perkins  in  behalf  of  the  judgment  creditors,  and  was 
finally  discharged  from  arrest,  upon  taking  said  oath. 

The  judgment  upon  which  execution  was  issued,  and  upon  which 
the  plaintiff  was  thus  arrested,  was  for  less  than  twenty  dollars,  exclud- 
ing the  costs  in  that  and  the  prior  action  ;  but  this  fact  was  unknown 
to  the  plaintiff  or  his  attorney  until  after  the  oath  had  been  adminis- 
tered to  him,  —  both  judgments  having  been  upon  default  and  without 
hiB  actual  knowledge. 

The  defendant  gave  Cupples  &  Co.  no  special  instruction  as  to  the 
manner  in  which  they  were  to  pi-oceed,  or  the  proceedings  they  were  to 
adopt  in  collecting  said  bill  He  called  upon  them  in  answer  to  their 
advertising  card  sent  to  him,  a  copy  of  which  is  printed  in  the  margin.^ 
He  had  no  knowledge  of  the  manner  in  which  they  collected  bills  and 
conducted  their  business,  except  such  as  he  derived  from  this  advertise- 
ment, and  he  had  no  actual  knowledge  of  any  of  the  proceedings  of 
Cupples  &  Co.  and  Perkins,  in  trying  to  collect  his  claims  against  the 
plaintiff,  or  in  making  said  affidavit,  or  in  causing  the  plaintiff  to  be 

1  **  Office  of  '  The  New  England  Collecting  Agency '  for  the  Special  Collection  of 
Fhymcians'  Accounts.  3  School  Street,  Room  15.  Boston,  Mass.,  Dec.  187S.  Sir: 
As  the  doee  of  the  year  is  now  at  hand  when  it  is  customary  for  books  to  be  made  np 
tod  accoimtB  sent  out,  we  would  again  direct  your  attention  to  our  agency  for  the  col- 
lection of  physicians'  accounts.  We  hare  made  complete  arrangements  for  systemati- 
callj  and  promptly  collecting  all  such,  throughout  the  city  and  neighborhood,  ^yerj 
effoit  is  made  to  trace  parties  who  have  moved,  and  most  energetic  steps  are  taken  to 
compel  reluctant  and  dilatory  debtors  to  settle.  Should  you  intrust  us  with  your  col- 
lections we  shall  take  your  instructions  as  to  the  manner  in  which  you  wish  your  debtors 
treated,  whether  with  delicacy,  so  as  not  to  offend  them,  or  with  such  severity  as  to 
•how  that  no  trifling  is  intended.  Our  terms  are  ten  per  cent  commission  on  the 
imonnt  we  collect.  Settlements  made  as  often  as  wished.  Tours  obediently,  J.  R  I 
Cupples4Co."  — Rbf.  ^T" 
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arrested,  until  after  the  bringing  of  this  suit.  He  left  with  them  sev- 
eral other  claims  against  other  parties  for  collection,  at  the  same  time, 
Cupples  &  Co.  agreeing  with  him  to  make  no  charge  against  him  or 
any  of  his  claims  unless  they  were  successftil  in  making  the  collections. 

Upon  the  foregoing  facts,  if  the  plaintiff  was  entitled  to  recover,  a 
default  was  to  be  entered  against  the  defendant,  and  the  case  stand 
for  the  assessment  of  damages  only ;  otherwise,  judgment  for  the  de- 
fendant. 

P,  H.  Cooney^  for  the  plaintiff. 

C^  W,  7\*r7i«r,  for  the  defendant 

Lord,  J.    It  is  not  necessary  in  this  case  to  consider  whether  the 
relation  of  attorney  and  client  existed  between  Cupples  &  Co.  and  the 
defendant,  nor  whether  the  defendant  understood  Cupples  &  Co.  to  hold 
themselves  out  as  attorneys  at  law.    The  card  sent  by  them  to  the  de- 
fendant, which  he  received  and  to  which  he  responded,  contains  ample 
notice  of  the  character  of  the  firm  and  of  the  business  pursued  bj*  them. 
They  held  themselves  out  as  professional  duns ;  a  character  quite  well 
enough  known.    Their  card  contains  full  notice  of  the  mode  in  which 
they  did  business.    They  announced  that  they  would  act  under  instruc- 
tions ;  that  they  had  modes  of  doing  business,  either  with  delicacy  which 
could  not  offend,  or  with  a  severit}'  which  indicated  that  there  was  to  be 
no  trifling.     We  think  any  person  who  employs  such  agents  with  such 
knowledge  on  his  part,  giving  no  special  instructions,  authorizes  the 
agents  to  use,  and  becomes  responsible  for  injuries  caused  by  the  use 
of,  such  means  as  they  see  fit  to  adopt  in  the  prosecution  of  hia  busi- 
ness for  his  benefit,  whether  those  means  be  honorable  and  proper  or 
whether  resort  is  had  to  insolence  and  insult  or  to  misuse  or  abuse  of 
legal  process.     They  are  his  servants  to  do  his  work  in  their  own  man- 
ner, tiiough  that  manner  may  be  unjustifiable  or  illegal.     This  view  of 
the  case  renders  it  unnecessary  to  inquire  whether  the  mere  fact  that  the 
present  defendant  was  the  plaintiff  in  the  proceedings  against  Caswell, 
and  that  the  execution  upon  which  Caswell  was  arrested  was  in  his 
name  and  prosecuted  for  his  benefit  would  be  of  itself  suflScient  to  hold 
the  defendant  responsible  for  the  illegal  arrest  and  imprisonment  of  the 
plaintiff.    Upon  the  agreed  statement,  therefore,  the  defendant  is  to  be 
defaulted,  and  the  case  is  to  stand  for 

Assessment  of  damages,^ 

^  Compare  Smith  v,  EeiO,  9  Q.  B.  D.  340,  849-354  (C.  A.,  1S8S).  — Edw 
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ROURKE  V.  THE  WHITE  MOSS  COLLIERY  CO. 

Court  of  Appeal.     1877. 
[2  C.  P.  D.  205.] 

Appeal  from  the  decision  of  the  Common  Pleas  Division,  making 
absolute  an  order  to  enter  judgment  for  defendants,  1  C.  P.  D.  556. 

The  action  was  for  injuries  caused  to  plaintiff  b}^  the  negligence  of 
defendants'  servants ;  and  was  tried  before  Lush,  J.,  at  the  Liverpool 
winter  assizes,  1875. 

The  defendants  were  the  owners  of  a  colliery,  and  had  begun  sink- 
ing a  pit  or  shaft,  for  which  purpose  they  employed  workmen  (among 
whom  was  the  plaintiff) ,  and  had  erected  a  steam  engine  near  the  mouth 
of  the  shaft,  and  emplo3'ed  men  to  drive  it.  Having  sunk  some  depth, 
they  entered  into  an  agreement  with  Roger  Whittle  to  carry  on  the  work 
for  them.  The  following  were  the  terms  of  the  agreement,  dec,  de- 
tailed by  the  managing  director  of  the  defendant  company  in  answer 
to  interrogatories :  — 

^'3.  The  sinking  and  excavating  were  executed  by  Roger  Whittle, 
contractor,  under  a  verbal  contract,  at  a  certain  price  per  yard,  Whit- 
tle to  find  and  provide  all  labor  necessary  for  such  sinking,  and  the 
company  to  provide  and  place  at  the  disposal  of  Whittle  the  necessary 
engine  power,  ropes,  and  hoppets,  with  two  engineers  to  work  the  en- 
gine, one  for  the  day  and  one  for  the  night,  such  engineers,  enginOi 
and  hoppets  being  under  the  control  of  the  contractor, 

^^  4.  The  engine,  pulley,  and  hoppet  which  were  used  to  bring  to  the 
sarface  the  stuff  excavated  in  the  shaft  were  the  property  of  the  defend- 
ants, but  were  at  the  time  of  the  accident  under  the  control  of  the 
contractor. 

'^  5.  Ellis  Lawrence,  engineer,  was  in  charge  of  the  engine,  pulley, 
and  hoppet  on  the  27th  of  October,  1874,  under  the  control  of  Whit- 
tle. Lawrence  was  employed  by  the  defendant  company,  who  on  the 
7th  of  November  paid  him  for  his  work  from  the  21st  of  October  to 
the  3d  of  November." 

On  the  27th  of  October,  1874,  the  plaintiff,  being  one  of  the  men 
employed  and  paid  by  Whittle,  was  working  at  the  bottom  of  the  shaft, 
when,  owing  to  Lawrence,  the  engineer,  falling  asleep,  the  engine  was 
not  stopped  at  the  proper  time,  and  the  hoppet  was  overturned,  and 
fell  with  its  contents  on  the  plaintiff  below,  and  injured  him  severely. 

A  verdict  was  found  for  the  plaintiff  for  £300,  with  leave  to  move 
to  enter  judgment  for  the  defendants,  if  the  court  should  be  of  opinion 
that  the  defendants  were  not  liable  to  the  plaintiff  for  Lawrence's 
negligence. 

The  Comiinon  Pleas  Division  ordered  judgment  to  be  entered  for  the 
defendants. 

The  plaintiff  appealed. 
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X.  Temple^  Q.  C,  and  Qulley^  for  the  plaintiff. 

HerschelU  Q.  C,  and  McConneU^  for  the  defendants. 

X.  Temple,  Q.  C,  in  reply. 

CocKBURN,  C.  J.    I  am  of  opinion  that  the  judgment  of  the  Common 
Fleas  division  should  be  affirmed.     M3'  mind  has  fluctuated  during  the 
argument;  but  I  have  been  led  to  the  opinion  1  have  formed  Uy  the 
answers  given  to  the  interrogatories  by  the  managing  director  of  the  de- 
fendant compan3\     It  is  quite  unnecessary*'  to  say  whether  the  ease  of 
Wiggett  V.  Fox,  11  Ex.  832 ;  25  L.  J.  (Ex.)  188,  which  was  relied  on 
for  the  defendants,  was  rightly  decided.     My  own  view  is  that  it  was 
not ;  though  it  might  agree  with  the  decision  if  I  could  come  to  the 
conclusion  that  the  facts  were  what  Baron  Channell  appears  to  have 
thought  they  were,  in  the  explanation  he  gives  of  that  case  in  Abra- 
ham v.  Reynolds,  5  H.  &  N.  at  pp.  149-150.     But  I  cannot  agree  that 
the  facts  were  as  the  learned  Baron  states  them.    It  is,  however,  un- 
necessary  to  express  any  decided  opinion  on  that  case,  because  it  lioea 
not  apply  to  the  present,  the  facts  being  different.     I  regret  that  our 
decision  must  be  against  the  plaintiff,  for  he  has  sustained  a  serious 
injur}'  owing  to  the  negligence  of  a  man  who  undoubtedly  was  at  the 
time  of  the  accident  the  general  servant  of  the  defendants,  and  who 
had  been  placed  by  them  in  the  position  he  occupied.     But  these  cir- 
cumstances afford  no  ground,  in  point  of  law,  for  visiting  the  defend- 
ants with  the  result  of  the  man's  negligence,  if  he  was  not  in  point  of 
fact  their  servant  at  the  time,  in  the  sense  of  being  actually  employed 
to  do  their  work.    If  the  agreement  had  been  that,  whereas  Whittle 
was  to  sink  the  shaft  and  get  away  the  soil,  and  do  all  the  necessary 
work  to  make  a  proper  shaft,  yet  that  incidentally  to  this  work  the  de- 
fendants had  undertaken  to  do  part  of  it  themselves  by  means  of  their 
machinery  and  servants  —  so  that  this  part  of  the  work  would  have 
been  carried  on  independently  of  Whittle  and  not  under  his  control,  — 
then  the  defendants  would  have  been  liable.  For  in  that  case  Lawrence, 
the  engineman,  would  have  continued  to  be  the  servant  of  the  eompanyi 
and  would  have  been  working  as  their  servant  at  their  work.   But  when 
we  look  at  the  answers  to  the  interrogatories  the  facts  amount  to  no 
more  or  less  than  this :  Whereas  Whittle  would  have  been  obliged  to 
hire  an  engine  and  engineers  in  order  to  carry  out  the  excavation  which 
he  had  undertaken,  the  company,  haying  already  an  engine  and  at- 
tendants on  the  spot,  say  to  the  contractor,  ^^  We  have  got  an  engine 
and  enginemen  already,  and  it  shall  be  part  of  the  contract  that  we 
will  let  you  have  them  to  do  your  work  and  to  be  under  your  control,  and 
we  wUl  pay  you  so  much  the  less  per  yard  than  we  should  have  done 
had  yon  been  obliged  to  find  the  engine  and  (lay  the  engineer  yourself." 
It  appears  to  me  that  the  defendants  put  the  engine  and  this  man  Law- 
rence at  Whittle's  disposal  just  as  much  as  if  they  had  lent  both  to 
him.    But  when  one  person  lends  his  servant  to  another  for  a  particular 
emplo3*ment,  the  servant  for  anything  done  in  that  particular  employ- 
ment must  be  dealt  with  as  the  servant  of  the  man  to  whom  he  Is  lenty 
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althoQgh  he  remains  the  general  servant  of  the  person  who  lent  him. 
Looking  at  the  present  case,  I  think  we  must  arrive  at  the  conclusion 
that  Lawrence  was  practically  in  Whittle's  service  at  the  time  he  was 
guilty  of  the  negligence  complained  of ;  and  this  being  so,  it  follows 
that  Lawrence  became  the  fellow-servant  of  the  plaintiff ;  and  it  is  set- 
tled law,  which  it  is  now  too  late  to  disturb,  that  a  servant  cannot  re- 
cover damages  from  his  employer  for  any  injury  he  may  have  sustained 
trough  the  negligence  of  a  fellow-servant.  Therefore,  Lawrence  and 
the  plaintiff,  being  fellow-servants  in  the  emplo}'  of  Whittle,  it  follows 
that  the  plaintiff  cannot  maintain  an  action  against  the  defendants. 
The  judgment  musty  therefore,  be  affirmed.^ 

Judgment  affirmed.^ 


EVANS   V.  DAVIDSON. 
Court  of  Appeals  of  Martland.     1880. 

[53  Md,  245.] 

Appbal  fh)m  the  Circuit  Ck>urt  for  Cecil  County. 

The  case  is  statei!  in  the  opinion  of  the  court 

Exception. —  At  the  trial  the  plaintiff  offered  the  following  prayers :  — 

1.  If  the  jury  believe  that  the  defendant's  servant,  in  the  course  of 
his  master's  service,  negligently  killed  the  plaintiff's  cow,  the  plaintiff 
b  entitled  to  recover  the  value  of  said  cow. 

2.  That  if  the  jury  find  that  the  servant  of  the  defendant  killed  the 
plaintifPs  cow,  by  negligently  knocking  it  on  the  head  with  a  stone 
while  driving  said  cow  out  of  defendant's  field,  and  shall  also  find  that 
said  cow  was  at  the  time  eating  up  the  corn  of  the  defendant,  and  had 
escaped  into  said  field  through  a  defect  in  defendant's  fences,  which  he 
was  bound  to  repair,  and  that  at  the  time  the  said  servant  was  in  the 
defendant's  employ,  hired  for  a  period  of  nine  months  to  do  general 
farm  work,  and  had,  on  the  day  of  the  injur}*  complained  of,  been  sent 
into  said  corn-field  to  cultivate  said  corn,  and  that  the  defendant  was 
absent  at  said  time,  that  then  the  plaintiff  is  entitled  to  recover ;  pro- 
vided the  jury  shall  believe  that  the  servant  was  acting  in  the  course 
of  his  employment^  at  the  time  of  the  killing,  and  that  it  was  part  of 

1  Concniriog  opinions  were  pronounced  by  Mellish,  L.  J.,  Bagoallat,  J.  A.,  and 
Bramwell,  J.  A.  —  Ed. 

*  Ace.:  Miller  r.  M.  &  N.  W.  Railway  Co.,  76  Iowa,  655  (1888) ;  Powell  v.  Con- 
traction Co.,  88  Tenn.  692  (1890) ;  Wyllie  v.  Palmer,  137  N.  Y.  248  (1893) ;  Donovan 
V,  Lung,  &C.,  Constrnction  Syndicate,  [1893]  1  Q.  B.  629  (C.  A.) ;  Byrne  r.  K.  C,  Ft. 
8.  k  M.  K.  Co.,  61  Fed.  R.  605  (C.  C.  A.,  Sixth  Circuit,  1894). 

Cmtra:  Barton  v.  G.,  H.  &  S.  A.  Ry.  Co.,  61  Tex.  526  (1884) ;  New  Orleans,  Ac, 
Railnwd  Co.  9.  Norwood,  62  Miss.  565  (1885).  Compare  Omoa  Coal  ft  Iron  Ca  » 
Himttey,  2  C.  P.  D.  464  (1877).  —  Ed. 
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said  servant's  duty  to  protect  his  said  master's  com  by  driving  catde 
from  said  field. 

3.  That  it  is  not  necessar}*,  to  establish  the  master's  liability  for  the 
acts  of  his  servant,  that  he  should  direct  the  particular  act,  bat  if 
the  jury  believe  that  he  was  placed  bj^  his  master,  in  his  stead,  to  do 
the  class  of  acts  necessary  to  be  done  to  protect  his  master's  property, 
it  will  be  suflScient  authority  ftrom  the  master  to  authorize  the  servant 
to  do  an  act  within  such  class ;  and  if  the  Jury  believe  that  the  defend- 
ant's servant  was  sent  in  this  case  to  cultivate  his  master's  corn,  in  his 
master's  absence,  and  that  the  plaintifiTs  cow,  together  with  about 
thirty  other  cattle,  broke  into  said  corn-field,  and  were  eating  up 
said  corn  of  the  defendant,  and  shall  find  that  the  said  servant  of 
the  defendant  was  employed  at  the  time  by  the  nine  months,  to  do 
general  farm  work  for  the  defendant,  that  then  there  is  evidence  in  the 
case  from  which  the  jury  may  find  that  in  driving  said  cow  of  the  plain- 
tiff from  defendant's  corn-field,  and  protecting  his  com,  the  servant 
was  acting  in  the  service  of  his  master,  with  his  master's  authority. 

The  defendant  prayed  the  court  to  instruct  the  jury :  — 

That  there  is  no  evidence  in  this  case  legally  sufficient  to  entitle  the 
plaintiff  to  recover. 

The  court  (Robinson  and  Stump,  JJ.)  granted  the  defendant's 
prayer,  but  rejected  the  plaintiff's  prajers;  the  plaintiff  excepted, 
and  the  verdict  and  judgment  being  for  the  defendant,  the  plaintiff 
appealed. 

The  cause  was  argued  before  Babtol,  C.  J.,  Milleb,  Alvet,  and 
Ibving,  JJ. 

Albert  Constable  and  Senry  W.  Archer ^  for  the  appellant. 

George  A.  Blake  and  W.  E.  Evans^  for  the  appellee. 

Alvet,  J.,  delivered  the  opinion  of  the  court. 

The  only  substantial  question  in  this  case  is  whether  the  defendant, 
the  present  appellee,  is  liable  for  the  wrongful  act  of  his  servant  in 
killing  the  plaintiff's  cow  while  driving  her  out  of  the  defendant's 
corn-field. 

It  appears  in  proof  that  the  defendiant  was  a  farmer,  and  that  his 
farm  adjoined  that  of  one  Boulden  ;  that  he  had  employed  on  his  farm 
negro  Lewis  and  two  other  negro  hands,  and  that  they  were  employed 
for  a  period  of  nine  months  to  do  general  farm  work  on  the  farm ;  that 
on  the  day  the  plaintiff's  cow  was  killed  the  defendant  was  awa}'  fh>m 
home,  and  that  the  three  negro  servants  or  hirelings  were  at  work  in 
the  corn-field,  cultivating  the  com,  when  a  herd  of  cattle,  consisting  of 
about  thirty  head,  among  which  was  the  plaintiff's  cow,  broke  into  the 
defendant's  corn-field,  where  his  hirelings  were  at  work,  from  the  ad- 
joining farm  belonging  to  Boulden  ;  and  that  upon  discovering  the  cattle 
among  the  corn  the  servants  *^  immediately  started  to  drive  them  out, 
and  in  doing  so  the  said  negro  Lewis  negligently  struck  the  plaintiff's 
cow  with  a  stone  and  killed  her  before  she  had  left  the  field."  There 
was  also  proof  on  the  part  of  the  defendant  that  he  had  given  no  orders 
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in  regard  to  driving  cattle  out  of  the  field,  and  that  he  did  not  know 
that  the  cattle  were  in  the  corn  until  after  the  cow  had  been  killed. 

The  ooart  below,  at  the  instance  of  the  defendant,  instructed  the  jury 
that  there  was  no  evidence  in  the  cause  legally  sufficient  to  entitle  the 
plaintiff  to  recover.  To  this  ruling  and  the  rejection  of  the  prayers 
offered  by  the  plaintiff  the  latter  excepted. 

There  is  no  question  as  to  whether  the  relation  of  master  and  servant 
existed  between  the  defendant  and  the  party  doing  the  wrongful  act 
complained  of;  that  is  conceded.  But  the  question  is  whether  the  act 
of  driving  the  cow  out  of  the  corn-field  was  within  the  scope  of  the 
servant's  employment  under  the  circumstances  of  the  case. 

If  that  act  was,  either  expressly  or  by  fair  implication,  embraced 
within  the  employment  to  do  general  farm  work  on  the  defendant's 
farm,  then  it  is  clear  the  latter  is  liable  for  any  wrong  or  negligence 
committed  by  the  servant  in  doing  the  act  authorized  to   be  done. 
In  one  sense,  where  there  is  no  express  command  by  the  roaster,  all 
wrongful  acts  done  by  the  servant  maj'  be  said  to  be  beyond  the  scope 
of  the  authority  given ;  but  the  liability  of  the  master  is  not  determined 
upon  an^*^  such  restricted  interpretation  of  the  authority  and  duty  of  the 
servant.      If  the  servant  be  acting  at  the  time  in  the  course  of  his 
master's  service  and  for  his  master's  benefit,  within  the  scope  of  his 
employment,  then  his  act,  though  wrongful  or  negligent,  is  to  be  treated 
as  that  of  the  master,  although  no  express  command  or  privity  of  the 
master  be  shown.     This   general   principle  is  sanctioned  by  all  the 
authorities.    Baltimore  &  Ohio  R.  Co.  v.  Blocher,  27  Md.  277 ;  B.  Ss 
T.  Turnpike  Co.  v,  Boone,  45  id.  844 ;   Turberville  v,  Stampe,  1  Ld. 
Raym.  265  ;  Huzzey  v.  Field,  2  C.  M.  &  R.  489  ;   Seymour  v.  Green- 
wood, 7  H.  &  N.  854  ;  Limpus  v.  London  Gen.  Omnibus  Co.,  1  H.  & 
Colt.  526 ;  Barwick  v.  English  Joint  Stock  Bank,  L.  R.,  2  Exch.  262 ; 
Wood  Mast.   &  Servt.,  §  807,  and   the  authorities  there  collected. 
Therefore  the  fact  that  the   master  gave   no  express   direction  in 
regard  to  driving  the  cattle  out  of  the  corn-field  and  did  not  know 
of  their  being  in  it  until  after  the  doing  the  injury  complained  of,  will 
not  avail  to  exonerate  the  master,  if  the  servant  was  acting  in  the 
course  of  his  employment 

Was  then  the  servant  acting  in  the  course  of  his  employment? 
What  is  embraced,  as  commonly  understood,  in  general  farm  work? 
In  the  very  nature  of  the  employment  there  must  be  some  implied 
authority  and  duties  belonging  to  it ;  and  this  as  well  for  the  protection 
of  the  master  as  third  parties.  If,  for  instance,  a  servant  thus  em- 
ployed should  see  a  gate  open  or  a  panel  or  fence  down,  through  which 
a  herd  of  cattle  might  or  would  likely  enter  and  destroy  his  master's 
grain,  we  suppose  all  would  say  that  it  would  be  the  positive  duty  of 
tiie  servant  to  close  the  gate  or  put  up  the  fence,  to  prevent  the  de- 
struction of  the  grain ;  and  if  he  should  pass  by  and  wilfully  neglect 
such  duty,  it  would  constitute  cause  and  a  sufficient  justification  for  the 
discharge  of  the  servant     If  that  be  so,  how  much  more  imperative 
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the  duty  where,  as  in  this  case,  in  the  absence  of  the  master,  the  ser- 
vant being  in  the  field  at  work,  and  seeing  a  herd  of  cattle  break  into 
the  fields  and  in  the  act  of  destroying  the  corn,  to  drive  out  the  cattle 
and  thus  to  save  the  com  from  destruction  ?  To  do  such  act,  for  the 
preservation  of  the  growing  crop,  must  be  regarded  as  ordinarj'  farm 
work,  and  such  as  every  farmer,  employing  a  servant  to  do  general 
farm  work,  would  reasonably  contemplate  and  have  a  right  to  expect 
as  matter  of  duty  from  the  servant.  The  servant,  therefore,  was  acting 
in  the  course  of  his  employment  in  driving  out  the  cattle,  and  if  be  did, 
while  driving  them  out,  commit  the  wrong  complained  of,  the  master  is 
liable  therefor. 

It  follows  that  we  cannot  concur  with  the  court  below  in  the  instruc- 
tion given  to  the  jury ;  and  for  the  reasons  already  stated,  we  think 
the  first  and  second  prayers  offered  by  the  plaintiff  should  have  beefi 
granted.  The  plaintiff's  third  prayer  seems  to  have  been  intended,  not 
so  much  as  an  instruction  upon  the  law  of  the  case,  as  an  instnictioii 
as  to  the  conclusion  of  fact  at  which  the  jury  were  at  liberty  to  arrive 
upon  finding  certain  other  facts.  This  form  of  prayer  is  not  free  from 
objection,  and  there  was  no  error  in  rejecting  it. 

Jiulgment  reversed^  and  new  trial  awarded. 


STEVENS  AND  Another  v.  WOODWARD  and  Othsbs. 

Queen's  Bench  Division.     1881. 
[6  Q.B,D.s\s.] 

Appeal  from  the  Lord  Mayor's  Court. 

Action  for  negligence.  At  the  trial  before  the  Recorder  it  appeared 
that  the  plaintiffs  occupied  premises  beneath  the  oflSces  of  the  defend- 
ants, who  were  solicitors.  Evidence  was  given  for  the  plaintiffs  that  a 
quantity  of  water  had  come  from  the  offices  of  the  defendants,  and  it 
was  found  to  have  escaped  from  a  tap  left  open  in  a  lavatory  there.  It 
damaged  the  property  of  the  plaintiffs.  At  the  close  of  the  plaintiffs' 
case,  counsel  for  the  defendants  submitted  that  there  should  be  a  non- 
suit as  there  was  no  evidence  that  the  defendants  or  any  servant  of 
them  had  been  guilty  of  negligence,  and  he  cited  Ross  v.  Fedden,  Law 
Rep.,  7  Q.  B.  661.  The  learned  judge  declined  to  nonsuit,  whereupon 
evidence  for  the  defendants  was  given,  and  one  of  them  said :  '^  The 
lavatory  is  in  my  room,  and  is  for  my  own  use  exclusively,  and  my 
orders  are  that  no  clerk  shall  come  into  my  room  after  I  have  left  I 
left  the  office  on  the  12th  of  August,  at  5.45,  after  washing  mj'  hands 
and  turning  off  the  tap."  A  clerk  of  the  defendants  said,  *^  I  went  into 
the  room  of  the  last  witness  to  wash  my  hands.  I  turned  the  tap  and 
the  water  did  not  flow,  and  then  I  went  out."  The  jury  found  a  ver- 
dict for  the  plaintiffs  for  £15,  and  leave  was  reserved  to  the  defendants 
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to  move  for  a  nonsuit  if  the  court  should  be  of  opinion  that  there  was 
no  evidence  of  negligence,  or  that  under  the  circumstances  the  defend- 
ants were  not  liable. 

A  rule  having  been  obtained  accordingly, 

Candy  showed  cause.  The  learned  Recorder  was  right  in  refusing 
to  nonsuit,  and  also  in  leaving  the  case  to  the  jury.  They  have  decided 
the  question.  If  the  master  himself  had  left  the  tap  open  he  would 
have  been  undoubtedl}'  liable.  The  clerk  to  a  solicitor  is  more  than  a 
servant,  he  acts  for  his  employer  in  his  absence.  Here  the  clerk  was  in 
the  office  during  working  hours,  and  it  was  part  of  the  routine  of  the 
day's  work  to  wash  his  hands.  It  is  the  general  practice  for  such  clerks 
to  wash  their  hands  in  the  offices  where  they  are  employed.  Here  the 
clerks'  room  contained  a  lavatory  for  their  use,  but  the  water  failed 
there,  and  so  the  clerk  went  to  the  other  room.  That  he  was  forbidden 
to  do  so  is  irrelevant.  Whatman  v.  Pearson,  Law  Rep.  8  C.  P.  422. 
He  was  acting  within  the  scope  of  his  employment.  Venables  r.  Smith, 
2  Q.  B.  D.  279.  This  case  is  not  like  Storey  v.  Ashton,  Law  Rep.  4 
Q.  B.  476,  where  the  defendant's  carman  after  business  hours  drove  a 
derk  out  on  business  of  his  own,  and  was  negligent  while  on  the  inde- 
pendent joume3\  In  such  cases  no  doubt  the  master  is  not  liable: 
Mitchell  V.  Crass weller,  13  C.  B.  287.  The  question  is  whether  the 
subordinate  is  acting  within  the  scope  of  his  authority  if  *he  be  an  agent, 
or  in  the  course  of  his  employment  if  he  be  a  servant.  The  clerk  here 
was  so  acting. 

Petheram^  Q.  C.  (De  Witt  and  &.  G.  Kennedy  with  him),  in  support 
of  the  rule.  The  principle  is  well  stated  in  Whatman  v.  Pearson, 
by  Montague  Smith,  J.  Here  the  clerk  was  acting  for  himself,  and  on 
his  own  responsibilit3\  His  duty  was  dearl}-  to  keep  in  his  own  room, 
and  not  to  wash  his  hands  in  the  room  of  his  master.  Could  it  be  said 
that  the  master  would  have  been  liable  if  the  clerk  had  washed  his 
hands  at  some  tavern  near  during  office  hours  and  had  left  the  tap  there 
running?  His  negligent  act  was  not  in  the  scope  of  his  employment, 
and  the  defendants  are  not  answerable  for  the  consequences.  If  the 
contention  for  the  plaintiffs  were  right,  a  master  would  be  liable  for  any 
independent  and  wrongful  act  of  the  servant  done  on  the  employer's 
premises. 

Grove,  J.  I  am  of  opinion  that  the  verdict  should  be  entered  for 
the  defendants.  No  doubt  this  question  is  a  very  nice  one,  and  there 
may  be  cases  close  to  the  line  between  the  liability  and  non-liability  of 
a  master  for  the  act  of  another  person  done  in  the  ^^  course  of  his  em- 
pk)yment"  if  he  is  servant,  or  within  the  ^^  scope  of  his  authority'' 
when  he  is  an  agent,  for  as  Mr.  Candy  well  says,  such  is  the  mode  in 
which  those  terms  have  been  applied  by  the  courts,  although  the  words 
"  scope  of  authority "  may  cover  both  cases.  The  facts  are  simple. 
The  defendants  were  solicitors,  with  a  clerk  who  had  an  office  or  some 
room  in  which  he  was  entitled  to  be,  and  where,  if  he  wished  to  wash 
his  hands  he  could,  as  the  learned  counsel  admits,  wash  them.    The 
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master  left  the  premises,  whether  finall}'  for  the  evening  or  not  does  not 
distinctly  appear,  nor  is  it^  I  think,  material.    He  had  left,  and  he  savB, 
**  The  lavatory  is  in  my  room,  and  is  for  my  own  use  exclusively,  and 
my  orders  are  that  no  clerk  shall  come  into  my  room  after  I  have  left.^ 
The  clerk  therefore  would  have  no  right  to  enter  contrary  to  this  par- 
ticular prohibition,  prima  facie  at  least  he  would  not  be  entitled  to  do 
so,  and  the  ontAs  would  lie  on  the  plaintiffs  to  show  that  the  clerk  had 
permission  to  use  his  master's  room.     The  case  is  a  little  stronger  by 
reason  of  the  prohibition,  but  I  quite  agree  with  Mr.  Candy  that  there 
are  cases  where  a  prohibition  would  have  no  effect,  and  I  cannot  pat  a 
nearer  one  than  that  I  suggested  during  argument :  suppose  this  were  not 
a  clerk,  but  a  housemaid,  whose  duty  it  was  to  clean  up  the  room  and  at- 
tend to  the  lavatory  and  wipe  out  the  basin  ;  then  I  think  that,  altboug^h 
she  was  expressly  prohibited  from  using  the  basin,  and  was  told  not  to 
leave  the  tap  open,  yet,  notwithstanding  the  prohibition,  her  act  of 
using  the  basin  and  omitting  to  turn  off  the  water  would  be  so  incident 
to  her  employment  that  the  master  would  be  liable.     Although  a  defi- 
nition is  difficult,  I  should  say  that  the  act  for  which  the  master  is  to  be 
held  liable  must  be  something  incident  to  the  employment  for  which  the 
servant  is  hired,  and  which  it  is  his  duty  to  perform.    All  the  cases 
tend  to  show,  and  Mitchell  v.   Crassweller  and  Storey  v.  Ashton, 
point  oat  clearly  that  line  of  distinction ;  in  one  case  a  servant  was 
employed  to  drive  his  master's  cart,  and  after  coming  home  to  the 
stable  started  off  on  a  fresh  journey  for  his  own  purposes,  and  daring 
that  second  journey,  which  was  not  incident  in  any  wa}'  to  his  employ- 
ment^ an  accident  happened ;  in  the  other  case,  which  goes  a  little  fhr- 
ther,  before  the  servant  put  up  the  cart  he  turned  off  and  went  in  an- 
other direction,  making  a  detour,  and  an  accident  happened ;  in  both 
those  cases  the  master  was  held  not  liable.    I  think  I  should  have  oome 
to  the  same  conclusion  as  that  I  have  arrived  at  if  there  had  been  no 
express  prohibition  in  the  case,  and  it  had  merely  been  shown  that  the 
clerks  had  a  room  of  their  own  and  a  lavatory  where  they  could  wash 
their  hands.    Then  what  possible  part  of  the  clerk's  employment  conld 
it  be  for  him  to  go  into  his  master's  room  to  use  his  master's  lavatory, 
and  not  only  the  water  but  probably  his  soap  and  towels,  solely  for  his, 
the  clerk's  own  purposes?    What  is  there  in  any  way  incident  to  his 
employment  as  a  clerk  ?    I  see  nothing.    The  case  seems  to  me  just  the 
same  as  if  he  had  gone  up  two  or  three  flights  of  stairs  and  washed  his 
hands  in  his  master's  bedroom.    It  is  a  voluntary  trespass  on  the  por- 
tion of  the  house  private  to  his  master.    I  do  not  use  the  word  trespass 
in  the  sense  of  anything  seriously  wrong,  but  he  had  no  business  there 
at  all.   In  doing  that  which  his  employment  did  not  in  any  way  authorize 
him  to  do  he  negligently  left  the  stop-cock  open,  and  the  water  escaped 
and  did  damage.     I  think  there  was  nothing  in  this  within  the  scope  of 
his  authority  or  incident  to  the  ordinar}-  duties  of  his  employment. 
Then  it  is  said  that  is  a  question  for  the  jur3%  and  that  if  there  is  evi- 
dence on  both  sides  the  court  is  bound  to  accept  the  finding  of  fact 
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That  is  so  where  there  is  a  conflict  of  eyidenoe,  but  there  is  no  conflict 
here.  The  plaintifEs'  case  was  one  of  apparent  probabiUtj,  that  the 
water  came  from  premises  in  which  a  stop-cock  was  left  open.  That 
might  happen  in  various  waj^s,  but  the  learned  Recorder  seemed  to 
think  he  must  assume,  until  the  contrary  was  shown,  that  there  was  an 
implied  liability  on  the  defendants.  If,  however,  that  was  rei^oved  by 
anoontradietcd  evidence,  showing  the  implication  to  be  a  mistake,  as  it 
would  have  been  if  the  defendants  had  shown  that  a  stranger,  some 
Mend  of  one  of  the  clerks,  had  come  in  and  washed  his  hands  in  the 
lavatory  and  had  left  the  stop-cock  open,  surely  those  facts  would  dis- 
pose of  the  prima  facie  liability.  The  prohibition  is  material  as  show- 
ing the  local  limit  of  the  clerk's  duties.  The  case  is  whoUj'  free  from 
any  conflict  of  evidence,  for  the  jurj'  believed  the  evidence  given  both 
for  the  plaintiff's  and  the  defendants,  it  being  quite  consistent.  The 
evidence  for  the  plaintiffs  made  out  a  ground  of  liability,  and  the  evi- 
dence for  the  defendants  limited  it,  by  showing  that  the  clerk  was  not 
in  the  relation  of  servant  to  the  master  in  respect  of  this  particular  act 
of  n^lect.     I  think  the  Judgment  should  be  for  the  defendants. 

LiNDLEY,  J.  I  am  of  the  same  opinion,  and  I  agree  for  much  the 
same  reasons.  I  do  not  see  on  what  principle  the  defendants  are  to  be 
held  liable  for  a  negligent  act  of  a  man  who  trespasses  in  their  room 
and  leaves  their  tap  running.  The  facts  show  that  the  clerk  was  a  tres- 
passer after  his  master  had  left.    I  think  this  a  plain  case,  and  that  our 

Judgment  should  be  for  the  defendants,  with  costs. 

Bide  absolute.^ 

>  Compon  Baddiman  v.  Smith,  60  L.  T.  Rep.  v.  8.  708  (Q.  B.  D.,  1889).    There 
the  defendants,  manufactnring  stationera,  sapplied  in  their  apartments  a  lavatorj  for 
the  use  of  their  clerks.    A  few  minntes  after  the  close  of  business,  the  foreman  went 
to  the  layatory  to  wash  his  hands,  found  the  water  had  been  tamed  off,  and  negh'gentl^ 
kft  the  tap  open.    When  the  water  was  tnrned  on,  damage  was  done  to  the  premises 
sod  goods  of  the  plaintiffs,  who  sablet  from  the  defendants  the  floor  below.    In  the 
Lord  Mayor's  Court  of  London  the  Recorder  gave  judgment  for  the  plaintiffs.    The 
defendants  appealed.     The  Queen's  Bench  Division  dismissed  the  appeaL     Lord 
CoLiRiDOB,  C.  J.,  said :  "  The  master  is  liable  if  the  act  of  negligence  was  done  by  the 
nrrant,  either  within  the  scope  of  his  authority  or  as  an  incident  to  his  employment. 
I  ny,  with  some  doubt,  on  the  yariety  of  cases  decided,  that  it  might  have  been  within 
the  scope  of  his  employment  to  wash  his  hands ;  I  should  say  it  was,  though  I  do  not 
desire  to  place  my  judgment  upon  that,  as  I  am  clearly  of  opinion  that  it  was  an  inci- 
dent to  his  employment.    In  such  houses  there  is  generally  some  place  for  the  clerks 
to  hang  up  their  hats,  and  a  lavatory,  and  so  on ;  all  these  things  are  incident  to  the 
employment.  .  .  .  Stevens  v.  Woodward,  as  far  as  the  decision  goes,  is  a  dedsion  by 
wUchthe  master  was  held  not  liable,  but  held  not  liable  by  both  judges  on  the  ground 
that  the  derk  had  been  forbidden  to  do  what  he  had  done.  .  .  .  The  ground  on  which 
that  case  was  decided  was,  that  there  was  an  act  of  trespass  committed,  and  that  it 
would  be  monstrous  to  make  the  person  against  whom  that  trespass  was  committed 
liable  for  the  damage  thereby  caused.  ...  I  do  not  wish  to  place  my  judgment  on  the 
case  of  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330."    Hawkins,  J.,  said :  "  I  rest  my 
jndgment  entirely  on  the  ground  that  it  was  intended  that  the  clerks  should  use  this 
t^  in  the  course  of  their  employment ;  that  this  clerk  did  use  it  in  the  course  of  his 
employment,  and  for  the  negligent  use  of  the  tap  the  master  is  liable.  .  .  .  Here  there 
ii  a  lavatoiy  provided  for  the  use  oi  the  clerks,  the  clerk  uses  it,  and  it  is  as  a  cleric 
and  because  he  is  a  derk.  that  he  uses  it.*' — Ed. 
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MORIER  V.  ST.  PAUL,  MINNEAPOLIS,  &  MANITOBA 

RAILWAY  COMPANY. 

Supreme  Court  of  Minnesota.  1884. 

[31  Jfinfi.d5L] 

Appeal  by  defendant  from  an  order  of  the  District  Court  for  Polk 
County,  Stearns,  J.,  presiding,  refusing  a  new  triaL 

a.  B,  Oalusha  and  P.  A,  J)ufour^  for  appellant. 

H.  Reynolds,,  for  respondent. 

Mitchell,  J.  All  the  evidence  in  this  case  tends  to  prove  that 
some  section  men,  under  the  charge  of  a  section  foreman,  were,  in  the 
employment  of  defendant,  engaged  in  repairing  its  railroad  near 
defendant's  farm,  on  the  21st  of  October,  1882.  While  engaged  in 
such  work,  they  usually  returned  to  their  boarding-house  for  dinner, 
but  on  this  day,  their  work  being  at  some  distance,  they  took  their  din* 
ner  with  them.  At  noon,  when  they  quit  work  to  eat,  they  built  a  fire, 
or  rekindled  one  which  some  other  person  had  kindled,  on  defendant's 
right  of  way,  for  the  purpose  of  warming  their  coffee.  After  eating 
dinner  they  resumed  their  work,  negligently  leaving  the  fire  unex- 
tinguished, which  spread  in  the  grass  and  ran  on  to  plaintiflTs  land  and 
burned  his  ha3\  There  is  no  evidence  that  the  defendant  was  boarding 
these  men,  or  that  it  was  any  part  of  its  duty  to  prepare  or  cook  their 
meals.  Neither  is  there  anything  tending  to  show  that  the  defendant 
either  knew  or  authorized  the  kindling  of  a  fire  for  any  such  purpose, 
either  on  this  or  any  other  occasion.  Nor  is  their  an}'  evidence  that 
it  was  the  duty  of  these  section  men  to  exercise  any  supervision  over 
the  right  of  way,  or  to  extinguish  fires  that  might  be  ignited  on  it.  So 
far  as  the  evidence  goes,  their  employment  was  exclusively  in  repairing 
the  railroad  track. 

The  doctrine  of  the  liability  of  the  master  for  the  wrongful  acts  of 
his  servant  is  predicated  upon  the  maxims,  respondeat  superior  and 
qui  facit  per  alium  facit  per  se.  In  fact,  it  rests  upon  the  doctrine 
of  agency.  Therefore,  the  universal  test  of  the  master's  liability  is 
whether  there  was  authority,  express  or  implied,  for  doing  the  act ; 
that  is,  was  it  one  done  in  the  course  and  within  the  scope  of  the 
servant's  employment?  If  it  be  done  in  the  course  of  and  within  the 
scope  of  the  employment,  the  master  will  be  liable  for  the  act,  whether 
negligent,  fraudulent,  deceitful,  or  an  act  of  positive  malfeasance. 
Smith  on  Master  &  Servant,  151.  But  a  master  is  not  liable  for 
every  wrong  which  the  servant  ma}-  commit  during  the  continuance  of 
the  employment  The  liability  can  only  occur  when  that  which  is  done 
is  within  the  real  or  apparent  scope  of  the  master's  business.  It  does 
not  arise  when  the  servant  steps  outside  of  his  emploj^ment  to  do  ao 
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act  for  himself,  not  oonnected  with  his  master's  business.  Beyond  the 
scope  of  his  employment  the  servant  is  as  much  a  stranger  to  his 
master  as  any  third  person.  The  master  is  only  responsible  so  long  as 
the  servant  can  be  said  to  be  doing  the  act,  in  the  doing  of  which  he  is 
gailly  of  negligence,  in  the  course  of  his  employment.  A  master  is 
not  responsible  for  any  act  or  omission  of  his  servant  which  is  not  con- 
nected with  the  business  in  which  he  serves  him,  and  does  not  happen 
in  the  course  of  his  employment.  And  in  determining  whether  a  par- 
ticular act  is  done  in  the  course  of  the  servant's  employment,  it  is 
pro[)er  first  to  inquire  whether  the  servant  was  at  the  time  engaged  in 
serving  his  master.  If  the  act  be  done  while  the  servant  is  at  liberty 
from  the  service,  and  pursuing  his  own  ends  exclusively,  the  master  is 
not  responsible.  If  the  servant  was,  at  the  time  when  the  injury  was 
inflicted,  acting  for  himself,  and  as  his  own  master,  pro  tempore^  the 
master  is  not  liable.  If  the  servant  step  aside  from  his  master's  busi- 
ness,/or  however  short  a  time,  to  do  an  act  not  oonnected  with  such 
basiness,  the  relation  of  master  and  servant  is  for  the  time  suspended. 
Soch,  variously  expressed,  is  the  uniform  doctrine  laid  down  by  all 
aathorities.  2  Thompson  on  Negligence,  885,  886  ;  Shearman  &  Redf. 
on  Negligence,  §§  62,  63  ;  C!ooley  on  Torts,  533  et  seq. ;  Little  Miami 
R.  Co.  ».  Wetmore,  20  Ohio  St.  110 ;  Storey  v.  Ashton,  L.  R.  4  Q.  B. 
476 ;  Mitchell  v.  Crassweller,  13  Com.  B.  237 ;  McClenaghan  v.  Brock, 
6  Rich.  (Law)  17. 

It  would  seem  to  follow,  as  an  inevitable  conclusion,  from  this,  that 
on  the  facts  of  this  case  the  act  of  these  section  men  in  building  a  fire 
to  warm  their  own  dinner  was  in  no  sense  an  act  done  in  the  course  of 
and  within  the  scope  of  their  employment,  or  in  the  execution  of  de- 
fendant's business.    For  the  time  being  they  had  stepped  aside  from  that 
basiness,  and  in  building  this  fire  they  were  engaged  exclusively  in  their 
own  business,  as  much  as  they  were  when  eating  their  dinner ;  and  were 
for  the  time  being  their  own  masters,  as  much  as  when  the}'  ate  their 
breakfast  that  morning,  or  went  to  bed  the  night  before.    The  fact  that 
they  did  it  on  defendant's  right  of  way  is  wholly  immaterial,  in  the 
absence  of  any  evidence  that  defendant  knew  of  or  authorized  the  act 
Had  they  gone  upon  the  plaintiffs  farm  and  built  the  fire,  the  case 
wonld  have  been  precisely  the  same.     It  can  no  more  be  said  that  this 
act  was  done  in  the  defendant's  business,  and  within  the  scope  of  their 
employment,  than  would  the  act  of  one  of  these  men  in  lighting  his 
pipe,  after  eating  his  dinner,  and  carelessly  throwing  the  burning  match 
into  the  grass.     See  Williams  v.  Jones,  3  Hurl.  &  C.  256.     The  fact 
that  the  section  foreman  assisted  in  or  even  directed  the  act  does  not 
alter  the  case.     In  doing  so  he  was  as  much  his  own  master,  and  doing 
his  own  business  as  were  the  section  men.     Had  it  appeared  that  it 
was  a  part  of  his  duty  to  look  after  the  premises  generally,  and  ex- 
tingQish  fires  that  might  be  ignited  on  them,  his  omission  to  put 
out  the  fire  might  possibly,  within  the  case  of  Chapman  v.  N.  Y.  C. 
R.  Co.,  33  N.  Y.  369,  be  considered  the  negligence  of  the  defendant. 
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But  nothing  of  the  kind  appears,  and  the  harden  is  upon  plaintiff  to 
prove  afBrmatiyelj  every  fact  necessary  to  establish  defendant's  liability. 

Order  reversed^  and  new  trial  granted.^ 


SINGER  MANUFACTURING  CO.  v.  RAHN. 
Supreme   Court   of   the   United   States.     1889. 

[132  U,  S.  518.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

The  original  action  was  brought  bj'  Katie  Rahn,  a  citizen  of  Minne- 
sota, against  the  Singer  Manufacturing  Company,  a  corporation  of 
New  Jersey,  for  personal  injuries  done  to  the  plaintiff  by  carelessly 
driving  a  horse  and  wagon  against  her  when  crossing  a  street  in 
Minneapolis.  The  complaint  alleged  that  the  driver  of  the  wagon  was 
the  defendant's  servant  and  engaged  in  its  business.  The  answer  de- 
nied this,  and  alleged  that  the  driver,  one  Corbett,  was  engaged  in 
selling  sewing-machines  on  commission,  and  not  otherwise,  for  the 
defendant     The  replication  denied  the  allegations  of  the  answer. 

At  the  trial  before  a  jury,  after  the  plaintiff  had  introduced  evidence 
to  maintain  the  issues  on  her  part,  the  defendant  put  in  evidence  the 
contract  between  itself  and  Corbett,  headed  ^^  Canvasser's  Salary  and 
Commission  Contract,'*  the  material  provisions  of  which  were  aa 
follows :  — 

^*  1st  The  party  of  the  first  part  agrees  to  pay  unto  the  party  of 
the  second  part,  for  his  services  in  selling  and  leasing  the  Singer  sew- 
ing-machines, five  dollars  for  each  and  every  acceptable  sale  of  a  new 
machine  sold  by  him ;  and  in  addition  to  said  five  dollars  a  fhrther  snm 
of  ten  per  cent  of  the  gross  price  realized  for  said  sales  so  made  shaU 
be  paid  to  said  second  party,  which,  in  addition  to  the  five  dollars  on 
each  acceptable  sale,  shall  be  deemed  a  selling  commission. 

^^  2d.  The  party  of  the  first  part  shall  pay  unto  the  second  party, 
for  his  further  services,  a  collecting  commission  of  ten  per  cent  on  the 
amounts  or  balances  due  from  customers  having  purchased  machines 
from  him,  payable  as  the  cash  shall  be  collected  and  paid  over  to  the 
said  first  party  or  its  authorized  representative  at  Minneapolis ;  and 
the  said  per  centum  so  paid  shall  be  in  full  for  the  services  of  said 
second  party  in  collecting  or  other  service  rendered  to  date  thereof." 

^'  7th.  The  said  first  party  agrees  to  furnish  a  wagon,  and  any 
damage  to  said  wagon  through  negligence  shall  be  at  the  cost  and  ex- 
pense of  said  second  party ;  and  the  said  second  party  agrees  to  fbr- 

^  See  Williamfl  v.  Jones,  3  H.  &  C.  256  (1S64),  s.  o.  in  Exchequer  Chamber.  3  H.  A 
C  602  (1865).  — Ed. 
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nish  a  horse  and  harness,  to  be  used  exclusively  in  canvassing  for  the 
sale  of  said  machines  and  the  general  prosecution  of  said  business ; 
and  said  second  part}*  agrees  to  give  his  exclusive  time  and  best  ener- 
gies to  said  business,  and  pay  all  expenses  attending  same. 

^^  8th.  The  said  second  part}'  agrees  to  employ  himself  under  the 
direction  of  the  said  Singer  Manufacturing  Company,  and  under  such 
rules  and  instructions  as  it  or  its  manager  at  Minneapolis  shall  pre- 
scribe, and  in  all  respects  to  comport  himself  to  the  best  interests  of 
the  business  of  the  said  first  part}*,  and  to  neither  sign  nor  to  make 
use  of  the  name  of  the  said  company  in  any  manner  whereb}*  the  pub- 
lic or  any  individual  ma}'  be  led  to  believe  that  the  said  compan}'  is 
responsible  for  his  actions,  said  party's  power  being  simply  to  make 
sales  and  turn  over  the  proceeds  to  the  said  first  party.  If  any  special 
acts  are  required  of  said  second  paili}',  the  power  to  perform  the  same 
will  be  specially  delegated." 

^^  lOtb.  It  is  further  agreed  that  if  said  second  party  sells  any  other 
than  the  machines  furnished  to  him  by  said  first  party,  it  shall  work  a 
forfeiture  of  an}*  commissions  that  accrue  under  this  agreement,  if 
violated  prior  to  the  termination  of  the  same."  ^^^ 

^'  12th.  This  agreement  may  be  terminated  by  the  first  party  at  any  | 
time,  and  by  said  second  party  by  giving  first  party  ten  days'  notice  in/ 
writing." 

The  defendant  requested  the  court  to  instruct  the  jury  '^  that  the 
contract  under  which  Corbett,  the  driver  of  the  horse  causing  the  acci- 
dent, was  operating  made  him  an  independent  contractor,  and  the  de* 
fendant  could  not  be  liable  for  any  damage  done  through  his  negligence, 
if  he  was  negligent."  The  court  declined  to  give  the  instruction  re- 
quested, and  instructed  the  jury  that  the  contract  established  the  rela- 
tion of  servant  and  master  between  Corbett  and  the  defendant,  and 
that  the  defendant  was  answerable  for  Corbett's  negligence  while 
engaged  in  its  service. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $10,000, 
upon  which  judgment  was  rendered ;  and  the  defendant  tendered  a  bill 
of  exceptions,  and  sued  out  this  writ  of  error. 

Mr.  Grosvenor  Lotorey  and  Mr.  Joseph  S,  Auerbach^  for  plaintiff 
in  error. 

Mr.  W.  P.  Claugh,  Mr.  John  W.  Willis ^  and  Mr.  Charles  A.  Ehert^ 
for  defendant  in  error. 

Mr.  Justice  Grat,  after  stating  the  case  as  above  reported,  deliv- 
ered the  opinion  of  the  court. 

The  general  rules  that  must  govern  this  case  are  undisputed,  and 
the  only  controversy  is  as  to  their  application  to  the  contract  between 
the  defendant  company  and  Corbett,  the  driver,  by  whose  negligence 
the  plaintiflT  was  injured. 

A  master  is  liable  to  third  persons  injured  by  negligent  acts  done  by 
lufl  servant  in  the  course  of  his  employment,  although  the  master  did 
not  authorize  or  know  of  the  servant's  act  or  neglect,  or  even  if  he  dis- 

16 
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approved  or  forbade  it.  Philadelphia  &  Beading  Railroad  v.  Derby, 
14  How.  468,  486.  And  the  relation  of  master  and  servant  exists 
whenever  the  employer  retains  the  right  to  direct  the  manner  in  which 
the  business  shall  be  done,  as  well  as  the  result  to  be  accomplished,  or 
in  other  words  ^^  not  only  what  shall  be  done,  but  how  it  shall  be  done." 
Railroad  Co.  v.  Banning,  15  Wall.  649,  656. 

The  contract  between  the  defendant  and  Corbett,  upon  the  construc- 
tion and  effect  of  which  this  case  turns,  is  entitled  '^  Canvasser's 
Salary  and  Commission  Contract"  The  compensation  to  be  paid  by 
the  compan}'  to  Corbett,  for  selling  its  machines,  consisting  of  ^'  a  sell' 
ing  commission  "  on  the  price  of  machines  sold  by  him,  and  ''  a  collect- 
ing commission  "  on  the  sums  collected  of  the  purchasers,  is  uniformly 
and  repeatedly  spoken  of  as  made  for  his  '^  services."  The  company  may 
discharge  him  by  terminating  the  contract  at  any  time,  whereas  he  can 
terminate  it  only  upon  ten  days'  notice.  The  company  is  to  famish 
him  with  a  wagon ;  and  the  horse  and  harness  to  be  furnished  by  him 
are  ^^  to  be  used  exclusively  in  canvassing  for  the  sale  of  said  machines 
and  the  general  prosecution  of  said  business.*' 

But  what  is  more  significant,  Corbett  '^  agrees  to  give  his  exclusive 
time  and  best  energies  to  said  business,"  and  is  to  forfeit  all  his  com- 
missions under  the  contract,  if  while  it  is  in  force  he  sells  an}'  machines 
other  than  those  furnished  to  him  by  the  oompan}*;  and  he  further 
*^  agrees  to  employ  himself  under  the  direction  of  the  said  Singer 
Manufacturing  Company*,  and  under  such  rules  and  instructions  as  it 
or  its  manager  at  Minneapolis  shall  prescribe." 

In  short,  Corbett,  for  the  commissions  to  be  paid  him,  agrees  to  give 
his  whole  time  and  services  to  the  business  of  the  company ;  and  the 
company  reserves  to  itself  the  right  of  prescribing  and  regulating  not 
only  what  business  he  shall  do,  but  the  manner  in  which  he  shall  do  it ; 
and  might,  if  it  saw  fit,  instruct  him  what  route  to  take,  or  even  at 
what  speed  to  drive. 

The  provision  of  the  contract,  that  Corbett  shall  not  use  the  name  of 
the  company  in  any  manner  whereby  the  public  or  any  individual  may 
be  led  to  believe  that  it  is  responsible  for  his  actions  does  not  and  can- 
not affect  its  responsibility  to  third  persons  injured  by  his  negligence 
in  the  course  of  his  employment 

The  Circuit  Court  therefore  rightly  held  that  Corbett  was  the  defend- 
ant's servant,  for  whose  negligence  in  the  course  of  his  employment, 
the  defendant  was  responsible  to  the  plaintiff.  Railroad  Co.  v.  Han- 
ning,  above  cited ;  Linnehan  v.  Rollins,  137  Mass.  123 ;  Regina  r. 
Turner,  11  Cox  Crim.  Cas.  551. 

Judgment  affirmed? 

>  See  Pickens  v,  Diecker,  21  Ohio  St  212  (1871).  — Eik 
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STAPLES  V.   SCHMID. 
Supreme  Court  of  Rhode  Islakd.     1898. 

[26  Atl,  R.  193.] 

Action  by  Phoebe  A.  Staples  against  John  M.  Schmid  and  another 
to  recover  for  her  wrongful  arrest,  caused  by  defendants.  There  was 
jadgmeot  for  plaintiff,  and  defendants  petition  for  a  new  trial.  New 
trial  granted,  provided  plaintiff  refused  to  remit  all  damages  in  excess 
of  $100. 

George  J,  West^  for  plaintiff. 
Frederick  Rueckert^  for  defendants. 

Douglas,  J.     The  jury  have  substantially  found  in  this  case  that 
the  defendants'  salesman,  erroneously  suspecting  the  plaintiff  of  having 
stolen  a  package  of  spoons  from  the  store,  which  was  in  his  charge, 
detained  her,  sent  for  a  police  officer,  and  caused  her  to  be  sent  to  the 
police  station,  and  there  searched,  and  they  ^assessed  the  damages  to 
the  plaintiff  in  the  sum  of  S750.     The  defendants  bring  their  petition 
for  a  new  trial,  alleging  that  the  verdict  is  against  the  evidence ;  that, 
if  the  facts  were  as  found,  the  defendants  are  not  liable ;  and  that  the 
damages  are  excessive.     The  questions  of  law  involved  are  raised  by 
exceptions  to  the  refusal  of  the  presiding  judge  to  rule  as  requested  by 
the  defendants,  and  bj-  exceptions  to  the  charge  as  given.    The  propo- 
sition u|K>n  which  these  exceptions  are  based,  and  which  the  defendants 
contend  is  established  hy  the  cases  he  cites,  is  that,  as  matter  of  law, 
it  is  not  within  the  scope  of  the  employment  of  a  salesman  left  in 
charge  of  a  store  to  cause  the  arrest  and  search  of  a  person  whom  he 
believes  to  have  stolen  property  from  his  custod3\     The  general  rule 
defining  the  liability  of  a  master  for  the  acts  of  his  servant  is  thus  laid 
down  in  Wood  on  Master  and  Servant  (section  279) :  "  For  all  acts 
done  by  the  servant  under  the  express  orders  or  direction  of  the  mas- 
ter, as  well  as  for  all  acts  done  in  the  execution  of  his  master's  bus:  • 
ness  within  the  scope  of  his  employment,  the  master  is  responsible; 
but  when  the  act  is  not  within  the  scope  of  his  employment,  or  in  obe- 
dience to  the  master's  orders,  it  is  the  act  of  the  servant,  and  not  of 
the  master,  and  the  servant  alone  is  responsible  therefor."     The  prin- 
ciple of  the  rule  is  stated  by  Andrews,  J.,  in  Rounds  v.  Railroad  Co.) 
64N.Y.  129.1  ^  ^  ^ 

It  is  not  contended  that  this  general  rule  is  not  settled  by  reason 
and  authority,  but  the  defendants  say  that  the  acts  here  complained  of 
were  not  within  the  scope  of  their  agent's  emploj-ment.  It  is  obvious 
that  in  most  oases  the  question  is  one  of  fact.  What  are  the  limita- 
tions of  an  agent's  or  a  servant's  authority  depends  generally  upon  the 
things  he  is  to  do,  the  object  he  is  set  to  accomplish,  the  degree  of  dis- 

^  A  quotation  from  RouncLi  v.  D.  L.  &  W.  Railroad  Co.,  an/e,  pp.  218,  220^221,  if 
•mitted.  —  Ed. 
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cretion  wbich  the  position  where  he  is  placed  and  the  exigencies  of  the 
occasion  reasonably  call  for.-  These  are  matters  of  common  knowledge 
when  they  pertain  to  the  ordinary  occupations  of  men,  mattera  of  fact, 
as  well  known  to  the  jury  as  to  the  court,  or  inferences  of  fact  from 
well-known  or  proven  facts,  which  it  is  as  much  the  province  of  the 
jur}'  to  draw  as  it  is  the  province  of  the  court  to  carry  out  a  principle 
of  law  to  particular  deductions.  It  is  only  when  the  act  under  consid- 
eration is  clearly  foreign  to  the  scope  of  the  employment  that  the  court 
can  exclude  it  as  a  matter  of  law.  Opinion  of  Denman,  J.,  for  a 
majority  of  the  court  in  Burns  v.  Poulson,  42  Law  J.  C'  P.  302,  L.  R. 
8  C.  P.  563.  ^^  What  is  or  is  not  within  the  course  of  the  servant's 
employment  or  the  course  of  his  authority  is,  within  certain  limits,  a 
question  of  fact ;  and  the  decisions  of  the  courts  on  the  subject  are  not 
altogether  consistent,  or  easily  to  be  reconciled.*'  Add.*  Torts  (6th  ed. 
by  H.  6.  Wood),  *  107.  Some  of  these  inconsistencies  have  evidently 
arisen  fh>m  attempts  to  ascertain  sharp  legal  distinctions  where  the 
cases  presented  legitimately  only  questions  of  fact  Bearing  in  mind 
these  considerations,  we  may  now  consider  the  cases  cited  by  counsel 
as  settling  principles  by  which  this  case  should  be  decided. 

Two  principles  seem  to  be  recognized  bj'  the  English  cases  cited : 
First,  that,  when  a  servant  not  specially  appointed  to  protect  property 
arrests  a  person  whom  he  supposes  to  have  stolen  his  master's  goods, 
the  servant  must  be  presumed  to  have  acted  in  pursuance  of  his  duty 
as  a  good  citizen,  and  not  in  the  8C*ope  of  his  employment  as  a  servant. 
This  was  strenuously  urged  by  counsel  in  Edwards  v.  Railway  Ck>.,  L. 
R.  5  C.  P.  445,  and  was  adopted  by  the  court  as  the  rule  for  that  case. 
We  doubt  its  cogency  as  a  rule  of  universal  application.  The  arrest  of 
a  thief  is  not  an  ordinary  necessity  of  commercial  business.  An  at- 
tempt to  steal  is  an  extraordinarj*  event  which  puts  the  guardian  of  the 
property  to  an  instantaneous  election  of  means  to  frustrate  it  A  clerk 
or  salesman  in  such  a  case  may  ex  necessitate  be  invested  with  duties 
and  powers  which  are  more  germane  to  the  scope  of  emplo3*ment  of  an 
officer.  The  opinions  of  the  judges,  however,  are  instructive  in  this 
connection  as  showing  assent  to  the  converse  of  the  proposition,  which 
is  nearer  the  case  at  bar.  Keating,  J.  (page  448),  says :  '*•  If  there  is 
any  evidence  to  fix  the  defendants,  it  must  be  upon  an  implied  author- 
ity resulting  from  Holmes'  position  as  their  servant,  and  that  raises 
broadly,  the  question  whether  a  person  in  the  position  of  Holmes  has 
implied  authority  to  give  into  custody  any  one  whom  he  suspects  to 
have  stolen  his  master's  goods.  I  think  there  is  no  such  implied 
authority.  It  is  admitted  that  the  point  is  new,  and  that  there  is  no 
case  in  which  such  an  authority  has  been  assumed  to  exist.  .  .  •  There 
seems  no  grounds  for  saying  that  what  was  done  was  in  the  ordinary 
course  of  the  business  of  the  company,  nor  that  it  was  for  their  benefit, 
except  in  so  far  as  it  is  for  the  benefit  of  all  the  queen's  subjects  that  a 
criminal  should  be  convicted.  If  Holmes  acted  from  a  sense  of  the 
dnty  which  rests  on  every  one  to  give  in  charge  a  person  whom  he 
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thinks  is  oommitting  a  felony,  his  conduct  would  in  no  way  be  con- 
nected with  the  defendants."    Montague  Smith,  J.,  says :  ''  No  doubt, 
if  in  furtherance  of  the  particular  business  of  the  company  it  is  neces- 
sary to  arrest  a  person,  the  servants  of  the  companj*  have  an  implied 
authority  to  do  it.  •  .  .  Here,  however,  the  cause  of  the  arrest  was  not 
at  all  connected  with  the  company's  business,  and  it  cannot,  I  think, 
be  presumed  that  the  company  gave  authority  to  their  servants  gen- 
erally to  apprehend  any  person  whom  the  servants  think  is  committing 
a  felon^',  even  though  on  the  company's  property."    Brett,  J.,  ^^  It  is 
not  enough  that  the  act  should  be  for  the  benefit  of  the  master,  but  it 
must  be  in  the  ordinary  course  of  business,  in  order  that  an  authority 
to  do  it  may  be  implied.    In  the  case  of  a  person  being  arrested  for 
breaking  the  company's  by-laws,  it  may  well  be  said  that  this  is  the 
way  in  which  the  company  carry  on  their  business ;  and  similarly  if  an 
officer  be  appointed  expressly  to  watch  the  company's  property.     I 
should  thinkf  if  he  took  an  innocent  person  into  custody  on  the  charge 
of  stealing,  it  might  well  be  said  that  the  company  were  liable."    In 
Allen  V.  Railway  Co.;  L.  R  6  Q.  B.  65,  a  booking  clerk  for  the  railway 
company  caused  the  arrest  of  a  person  who  had  apparently  attempted 
to  rob  the  till  in  his  charge.    The  attempt  was  unsuccessful,  and  had 
ceased  at  the  time  of  the  arrest.    It  was  held  that  such  an  arrest  was 
not  in  the  scope  of  the  clerk's  employment,  its  object  being  the  punish- 
ment of  the  offence,  not  the  protection  of  the  property,  but,  in  the 
course  of  his  opinion,  Blackburn,  J.,  sa3's  (page  68)  :  ^^  I  am  inclined 
to  think  that  if  a  man  in  charge  of  a  till  were  to  find  that  a  person  was 
attempting  to  rob  it,  and  he  could  not  prevent  him  from  stealing  the 
property  otherwise  than  by  taking  him  into  custody,  the  person  in 
cfaaige  of  the  till  might  have  an  implied  authority  to  arrest  the  offender ; 
or  if  the  clerk  had  reason  to  believe  that  the  money  had  been  actuall}' 
stolen,  and  he  could  get  it  back  by  taking  the  thief  into  custody,  and 
he  took  him  into  custody  with  a  view  of  recovering  the  property  taken 
away,  it  might  be  that  that  also  might  be  within  the  authority  of  a  per- 
son in  charge  of  a  till.    I  am  not,  however,  prepared  to  pronounce  a 
a  decided  opinion  on  these  supposed  cases.    The  present  case  is  alto- 
gether different.     There  is  a  marked  distinction  between  an  act  done 
for  the  purpose  of  protecting  the  property  by  preventing  a  felony,  or  of 
recovering  it  back,  and  an  act  done  for  the  purpose  of  punishing  the 
offender  for  that  which  has  already  been  done."    Second,  that  it  cannot 
be  inferred  as  matter  of  law  that  a  master  has  authorized  his  ser\'ant 
to  do  an  act  which  he  could  not  lawfhlly  do  himself  in  tho  circum- 
stances supposed  by  the  servant  to  exist.     In  Poulton  v.  Railway  Co., 
L.  R.  2  Q.  B.  534,  this  proposition  is  thus  expressed  by  Mr.  Justice 
Shee  (page  541) :  ^'  An  authority  cannot  be  implied  to  have  been 
given  to  a  servant  to  do  an  act  which,  if  his  master  were  on  the  spot, 
the  master  would  not  be  justified  in  doing  on  the  assumption  of  a  par- 
ticalar  state  of  facts."    The  servant  in  this  case  caused  the  arrest  of  a 
passenger  because  he  supposed  the  freight  due  for  transportation  of  the 
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passenger's  horse  had  not  been  paid.  If  the  supposition  had  been  tme, 
the  arrest  would  have  been  unlawful,  and  there  could  be  no  implied 
authority,  because  the  limit  of  the  servant's  powers  was  defined  by  act 
of  parliament.  In  the  same  case,  Blackburn ^  J.,  says  (page  538) : 
^^  There  can  be  no  question  that  where  a  railway^  company,  or  any 
other  body,  have  upon  the  spot  a  person  acting  as  their  agent,  that 
is  evidence  to  go  to  the  jury  that  that  person  has  authorit}'  to  do  all 
those  things  on  their  behalf  which  are  right  and  proper  in  the  exi- 
gencies of  their  business,  —  all  such  things,  as  somebody  must  make 
up  his  mind,  on  behalf  of  the  company,  whether  they  should  be  done 
or  not ;  and  the  fact  that  the  company  are  absent,  and  the  person  is 
there  to  manage  their  affairs,  is  primd  facie  evidence  that  he  was  clothed 
with  authority  to  do  all  that  was  right  and  proper ;  and  if  he  happens 
to  make  a  mistake,  or  commit  an  excess,  while  acting  within  the  scope 
of  his  authority,  his  employers  are  responsible  for  it.'* 

In  applying  the  principle  of  this  case,  its  limitations  must  not  be 
forgotten. 

1.  It  is  a  rule  for  the  court,  in  the  absence  of  evidence  bearing  upon 
the  issue.  It  does  not  prevent  a  logical  inference  of  fact  from  proven 
facts,  even  when  that  inference  is  that  the  master  has  directed  a  wrong. 
The  court  of  appeals  of  New  York,  in  Lynch  v.  Railroad  Co.,  90  N.  T. 
77,  found  that  the  Jury  were  justified  in  believing  from  the  evidence 
that  the  gate-keeper  was  expected  by  the  company  to  detain  persons 
who  refused  to  present  tickets  or  to  pay  their  fares.  The  scope  of  tiie 
employment  being  thus  ascertained,  they  say  (page  86)  :  ^^  In  any- 
thing that  he  did  he  did  not  act  for  any  purpose  of  his  own,  but  to 
discharge  what  he  believed  to  be  his  duty  to  his  principal.  It  matters 
not  that  he  exceeded  the  powera  conferred  upon  him  by  his  principal, 
and  that  he  did  an  act  which  the  principal  was  not  authorized  to  do,  so 
long  as  he  acted  in  the  line  of  his  dut}-,  or,  being  engaged  in  the  ser- 
vice of  the  defendant,  attempted  to  perform  a  duty  pertaining,  or 
which  he  believed  to  pertain,  to  that  service.  He  detained  the  plaintiff 
at  the  [railroad]  station,  caused  his  arrest,  went  with  the  police  officer 
to  the  police  station,  there  made  a  complaint,  and  then  the  next  morn- 
ing appeared  before  the  police  magistrate,  and  renewed  his  complaint. 
These  were  successive  steps  taken -by  the  gate-keeper  to  enforce  the 
payment  of  the  fare  by  the  plaintiff,  or  to  punish  him  for  refusing  to 
pay  it,  and  for  all  that  he  did  the  defendant  is  responsible."  See,  also, 
Smith  V.  jVebster,  23  Mich.  298 ;  Harden  v.  Fetch,  109  Mass.  154. 

2.  Neither  does  this  principle  forbid  the  court  to  imply  the  responsi- 
bility of  the  master  for  the  wrongful  or  excessive  exercise  of  the  ser- 
vant's discretion  in  a  case  where  the  act  done  would  have  been  lawfbl 
if  the  supposed  circumstances  had  been  real.  This  limitation,  care- 
fully made  by  Mr.  Justice  Shee,  seems  to  have  been  ignored  in  the 
case  of  Mali  v.  Lord,  39  N.  Y.  381,  which  is  cited  by  counsel  as  deci- 
sive of  the  case  at  bar.  The  opinion  delivered  by  Judge  Grover,  rests 
the  case  upon  the  reasoning  of  Poulton  v.  Railway  Co.,  but  makes,  as 
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we  think,  an  nnwarranted  extension  of  it.    The  court  say  (page  884)  : 
^^  It  cannot  be  presumed  that  a  master,  by  intrusting  his  servant  with 
his  property,  and  conferring  power  upon  him  to  transact  his  business, 
tiiereby  authorizes  him  to  do  any  act  for  its  protection  that  he  could 
not  lawfully  do  himself  if  present.    The  master  would  not,  if  present,  be 
justified  in  arresting,  detaining,  and  searching  a  person  upon  suspicion, 
however  strong,  of  having  stolen  his  goods,  and  secreted  them  upon 
his  person.     The  authority  of  the  superintendent  could  not,  therefore, 
be  implied  from  his  employment."     It  is  quite  true  that  the  master 
would  have  had  no  right  to  arrest  and  search   an   innocent  person ; 
but  it  is  equally  true  that  he  would  have  had  the  right  to  detain  a 
thief,  and  to  recapture  his  property  from  him.    The  case,  therefore, 
was  one  where  the  act,  aside  from  any  excessive  force,  might  be  law- 
ful or  unlawful  according  to  whether  the  supposed  circumstances  were 
real  or  unreal.     The  servant  was  left  in  a  situation  where  he  was 
obliged  to  determine  the  fact,  and  where  his  dutj'  to  his  master  depended 
upon  his  decision.     The  decision  was  his,  as  the  substitute  of  the  mas- 
ter, and  the  act  was  one  intended  by  him  to  be  for  his  master's  benefit, 
and  which  his  duty  required  if  the  facts  were  as  supposed  ;  hence,  as 
to  third  persons,  it  was  the  master's  act.     The  criterion  of  the  mas- 
ter's liability  can  never  be  whether  the  act  would  have  been  lawful  for 
tiie  master  to  have  done  in  the  circumstances  as  they  actually  existed. 
It  remains  to  apply  these  principles  to  the  case  at  bar.    The  servant 
in  this  case  was  left  with  an  assistant  in  charge  of  his  master's  store. 
His  ordinary  duties  undoubtedl3'  were  to  nhow  goods,  and  to  sell  them 
to  customers.     It  was,  however,  equally  his  dut}'  to  protect  his  mas- 
ter's property  from  pilfering.     The  acts  complained  of  were  evidently 
done  with  that  intention.     The  arrest  was  for  the  purpose  of  searching 
for  and  recovering  the  master's  property,  not  with  the  object  of  pun- 
ishing crime  against  the  public.     The  establishment  was  not  a  railroad 
station  where  the  multiplicity  of  employees  confines  each  one  to  a  nar- 
row round  of  duties,  where  special  officers  are  stationed  to  preserve 
order  and  detain  criminals ;  nor  a  large  dry  goods  emporium,  where 
detectives  and  watchmen  are  employed  to  guard  against  thieves.     The 
servant  here  was  salesman  and  custodian  in  one.     Whatever  the  mas- 
ter might  do  in  the  protection  of  his  property  he  expected  his  servant 
to  do  in  his  absence.     If  the  servant  had  seen  the  plaintiff  take  up  and 
secrete  the  package  of  spoons  in  question,  and  had  allowed  her  to  walk 
away  with  tiiem  unmolested,  could  any  one  say  that  he  had  not  been 
derelict  in  his  duty  to  his  master?    If,  in  the  performance  of  this  duty, 
he  mistook  the  occasion  for  it,  or  exceeded  his  powers,  or  employed  an 
improper  degree  of  compulsion,  the  mistake  and  the  excess  must  be 
answered  for  by  the  master.    We  conclude,  therefore,  that  the  direc- 
tions asked  by  the  defendants  were  rightly  refused,  and  that  the  charge 
correctly  stated  the  law  of  the  case.    We  are  not  convinced  by  an 
examination  of  the  testimony  that  the  preponderance  of  evidence  is  so 
>^Dgly  against  the  verdict  as  to  warrant  us  in  disturbing  it     If  the 
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jury  believed  the  plaintiff  instead  of  the  clerk  and  the  police  officer, 
they  were  justified  in  finding  the  verdict  of  guilty.  The  damages,  how- 
ever, which  were  awarded  are  grossly  excessive  as  compensation  for 
the  wrong  which  the  plaintiff  suffered.  They  must  have  been  estimated 
on  the  supposition  that  exemplary  or  punitive  damages  were  allowable 
in  a  case  of  this  kind.  The  law  upon  this  point  was  settled  at  an  early 
day  by  this  court  in  the  case  of  Hagan  v.  Railroad  Co.  ,3  R.  I.  88, 
where  the  late  Chief  Justice  Brayton  clearly  shows  that,  unless  the 
principal  participates  in  or  approves  the  wrong  of  his  servant,  he  can 
be  held  only  for  the  actual  damages  occasioned  thereby.  The  opinion 
of  Judge  Brayton  is  quoted  with  approval  bj*  the  supreme  court  of  the 
United  States  in  the  recent  case  of  Lake  Shore  &  M.  S.  Railway  Co. 
V.  Prentice,  147  U.  S.  101.  For  this  reason  we  think  a  new  trial  should 
be  granted,  unless  the  plaintiff  will  consent  to  remit  the  damages  in 
excess  of  the  sum  of  $100.^ 


BOWLER  V.  O'CONNELL. 
SuFBBMB  Judicial  Court  of  Massachusetts.    1894. 

[162  Masi.  319]. 

Tort,  for  personal  injunes  occasioned  to  the  plaintiff  by  being 
kicked  by  a  colt  belonging  to  the  defendants.  At  the  trial  in  tlie 
Superior  Court,  before  Mason,  C.  J.,  the  Jury  returned  a  verdict  for 
the  plaintiff;  and  the  defendants  alleged  exceptions.  The  material 
facts  appear  in  the  opinion. 

O,  D,  Robinson,  (T.  B.  O^DonneU  with  him),  for  the  defendants. 

W.  H.  Brooks,  for  the  plaintiff. 

Allen,  J.  In  determining  the  legal  question  which  is  presented, 
we  must  assume  that  the  jury  adopted  the  plaintiff's  view  as  to  the 
circumstances  attending  the  accident,  and  the  testimony  in  contradic- 
tion thereof  may  be  disregarded.  With  reference  to  this  aspect  of  the 
case,  the  defendants  asked  an  instruction  to  the  jury  that  they  were 
not  responsible  for  the  acts  of  Frank  O'Connell,  who  was  thirteen 
years  of  age  and  the  son  of  one  of  the  defendants,  in  his  invitation  to 
the  plaintiff  to  take  a  ride  upon  the  colt.  The  jury,  however,  were 
instructed  that,  if  Frank  O'Connell  was  the  servant  of  the  defendants 
in  leading  the  colt  from  the  stable  to  the  defendants'  yard,  and  while 
so  leading  the  colt  the  plaintiff,  who  was  between  five  and  six  years  of 
age,  was  invited  by  Frank  to  ride,  and  was  injured  as  he  was  going 

1  Afl  to  caoain^t  arrest,  compare  Goff  v.  Great  Northern  Railway  Co.,  8  E.  &  E. 
672  (1861) ;  Palmeri  t^.  Manhattan  RaUwaj  Co.,  1S3  N.  T.  261  (1892) ;  Central  RaO- 
waj  Co.  V.  Brewer,  78  Md.  394  (1894).  See  also  RamBden  o.  B.  &  A.  Railroad  Go, 
104  MaiB.  117  (1870).  — Ed. 
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forward  to  accept  the  invitation,  it  woald  be  competent  for  the  jury 
to  find  that  such  inWtation  was  within  the  scope  of  the  employment  of 
Frank ;  and  again,  that  if,  while  Frank  was  leading  the  colt  along  or 
across  the  sidewalk  or  in  the  yard  of  the  defendants,  as  the  servant  of 
the  defendants,  and,  while  so  leading  the  colt  in  the  line  of  his  duty, 
he  of  his  own  accord,  and  without  the  knowledge  or  authority  of  or 
direction  from  the  defendants,  invited  the  plaintiff  to  ride  upon  the 
horse,  and  while  the  plaintiff  was  attempting  to  go  forward  to  accept 
the  invitation  of  Frank  he  was  injured,  it  was  competent  for  the  jury 
to  find  the  action  of  Frank  to  be  negligent,  and  such  negligence  to  be 
within  the  scope  of  his  emplo3*ment. 

The  correctness  of  these  instructions  is  to  be  determined  with 
reference  to  the  testimony  in  the  case.  The  colt»  it  would  seem,  was 
about  two  years  and  nine  months  old.  It  was  not  harnessed  into  a 
wagon,  but  the  boy  Frank,  who  must  be  assumed  to  have  been  in  the 
defendants'  employment,  was  leading  it  from  the  watering-tub  to  his 
stall,  or  to  some  other  place.  The  defendants  were  contractors  and 
excavators,  and  owned  many  teams.  There  was  nothing  to  show  that 
it  was  any  part  of  their  business,  or  that  it  was  their  habit  or  custom, 
to  furnish  horses  or  colts  to  ride,  or  to  allow  boys  to  ride  upon  them, 
or  that  they  in  any  way  ever  authorized  or  permitted  Frank  to  do  this. 
Under  this  state  of  things,  we  are  unable  to  see  how  the  invitation  by 
Frank  to  the  pldntiff  to  ride  upon  the  colt,  although  given  while 
Frank  was  engaged  in  his  employment^  can  be  considered  to  be  an  act 
done  in  the  couree  of  such  employment,  or  for  the  purpose  of  doing 
the  business  of  his  masters.  The  true  test  of  liability  on  the  part  of 
the  defendants  is  this.  Was  the  invitation  given  in  the  course  of 
doing  their  work,  or  for  the  purpose  of  accomplishing  it?  Was  this 
act  done  for  the  purpose,  or  as  a  means,  of  doing  what  Frank  was 
employed  to  do?  If  not,  then  in  respect  to  that  act  he  was  not  in  the 
coarse  of  the  defendants'  business. 

An  act  done  by  a  servant  while  engaged  in  his  master's  work, 
but  not  done  as  a  means  or  for  the  purpose  of  performing  that  work, 
is  not  to  be  deemed  the  act  of  the  master.  And  under  this  rule,  in 
view  of  the  testimony,  the  defendants  were  not  responsible  for  the 
oonsequenoes  of  Frank's  invitation  to  the  plaintiff  to  ride  upon  the 
colt.  Howe  r.  Newmarch,  12  Allen,  49 ;  Hawks  v.  Charlemont,  107 
Mass.  414;  Hawes  i;.  Knowles,  114  Mass.  518;  Levi  v.  Brooks,  121 
Mass.  501;  George  v.  Gobey,  128  Mass.  289,  290;  Wallace  v. 
Merrimack  River  Navigation  &  Express  Co.,  134  Mass.  95  ;  Walton  v. 
New  York  Central  Sleeping  Car  Co.,  139  Mass.  556 ;  Young  v.  South 
Boston  Ice  Co.,  150  Mass.  527 ;  Mitchell  v.  Crassweller,  13  C.  B.  237; 
Croft  V.  Alison,  4  B.  &  Aid.  590  ;  Limpus  v.  London  General  Omnibus 
Co.,  1  H.  &  C.  526 ;  Barwick  v.  English  Joint  Stock  Bank,  L.  R.  2  Ex. 
259,  265 ;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476 ;  British  Mutual  Bank- 
ing Co.  V.  Cbamwood  Forest  Railway,  18  Q.  B.  D.  714 ;  Snjder  v. 
Haxmibal  A  St.  Joseph  Railroad,  60  Mo.   413,  419 ;  Morier  v.  St 
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Paul,  Minneapolis,  &  Manitoba  Railway,  31  Minn.  351 ;  Davis  v. 
Houghtellin,  33  Neb.  582. 

There  may  be  cases  where  injuries  result  from  accepting  unauthorized 
invitations  to  ride  which  do  not  fall  within  the  above  rule,  and  are  to  be 
distinguished.  Such  cases  may  be  found  in  the  books,  and  need  not 
be  considered  here,  the  circumstances  being  different 

Under  the  circumstances  disclosed  in  the  present  case,  it  was  not 
competent  for  the  jury  to  find  that  the  invitation  given  to  the  plaintiff 
to  ride  was  within  the  scope  of  Frank's  emploj^ment,  and  for  this 
reason  there  must  be  a  new  trial.  JSxcepHona  tuatained. 


ILLINOIS  CENTRAL  RAILROAD  CO.  v.  LATHAM. 
Supreme  Court  of  Mississippi.     1894. 

[16  So.  H  757.] 

Appeal  from  Circuit  Court,  Panola  bounty :  Eugene  Johnsov,  Judge. 

"  To  be  officially  reported.'' 

Action  by  Lincoln  Latham  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Mayes  it  Harris^  for  appellant 

O.  D.  Shauda^  for  appellee. 

Whitfield,  J.  Accepting  the  plaintiflTs  testimony  as  true,  it  ap» 
pears  that  he  was  riding  on  top  of  the  coach  to  avoid  the  payment 
of  his  fare,  and  did  not  go  back  to  the  caboose  because  he  feared 
the  conductor  would  say  something.  He  got  on  at  Memphis  to  go 
to  Sardis.  The  fare  was  $1.50.  The  brakeman  did  not  demand 
$L50,  but  50  cents.  He  did  not  eject  him  when  the  demand  for  50 
cents  was  first  made  and  declined,  and  not  until  the  transit  was 
nearly  terminated.  Under  the  rules  introduced  by  plaintiff,  and  as 
explained  by  Homer  Williams,  a  witness  for  plaintiff,  it  would  have 
been  the  duty  of  the  brakeman  to  report  to  the  conductor  the  pres- 
ence of  plaintiff  on  the  train,  and  acted,  as  to  his  ejection,  under  the 
conductor's  orders.  The  brakeman  made  no  report  to  the  conductor 
whatever,  but  acted  independently  of  him.  Failing  to  get  the  money, 
—  the  50  cents,  —  he  cursed  the  plaintiff,  and  shoved  him  off  the 
moving  train.  Surely,  in  no  just  and  reasonable  view  can  it  be  held 
that  in  the  acts  of  the  brakeman,  thus  done,  was  he  acting  in  his 
master's  business,  or  with  intent  to  perform  any  duty  due  to  the  mas- 
ter. He  was  not  demanding  fare,  but  money  to  put  in  his  pocket 
He  did  not  eject  him  under  the  orders  of  the  conductor,  nor  when, 
aside  from  an}*  orders  of  the  conductor,  he  first  discovered  him,  nor 
at  the  next  station.     He  was  plainly  attempting  to  extort  money  foc 
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his  private  use.  We  are  not  prepared  to  hold  that  it  maj*  not  be 
the  implied  dat}'  of  a  brakeman  to  eject  trespassers,  on  the  idea 
clearly  pat  by  Judge  Andrews  in  Hoffman  r.  Railroad  Co.,  87  N.  Y. 
28,  that  ''  the  implied  authority  in  such  a  case  is  an  inference  from 
the  nature  of  the  business,  and  its  actual  daily  exercise  according  to 
common  observation  and  experience,"  —  a  statement  of  the  law  copied 
literally  and  approved  in  Railroad  Co.  v.  Kelley  (Kan.),  14  Pac.  173. 
It  is  true  the  contrary  is  held  in  Bess  v.  Railroad  Co.,  35  W.  Va. 
492 ;  14  S.  E.  234,  and  possibly  in  other  cases ;  but  what  may  be 
the  better  reason  is  not  now  before  us,  and  we  leave  this  open,  as 
not  necessary  now  to  decide.  The  question  here  is  whether  the  brake- 
man,  in  doing  what  he  did,  as  he  did  it,  was  acting  for  the  company, 
or  in  the  accomprishment  solely  of  his  own  independent,  wilful,  mali- 
cious, and  wicked  purposes ;  using  his  authority  to  eject  trespassers, 
if  any  there  were,  as  a  mere  cover  under  which  to  extort  money  ft*om 
appellee,  not  for  fare,  but  for  his  pocket  The  case  in  14  Pac.  173 
is  clearlj'  a  case  where  the  injured  bo}'  was  ejected  from  the  train  as 
a  trespasser,  simply  to  get  him  off,  as  being  improperly  on  the  train, 
in  execution  of  what  the  court  held  the  implied  duty  of  the  brake- 
man  to  eject  trespassers.  Manifestly,  in  that  case  the  brakeman 
acted  in  discharge  of  what  he  deemed  a  duty  to  the  company.  There 
was  no  hint  in  that  case  of  any  act  done  by  the  brakeman  for  his  own 
private  benefit,  or  to  gratify  even  private  malice.  The  true  rule  is 
thus  dearly  announced  in  Rounds  v.  Railroad  Co.,  64  N.  T.,  at  page 
136.^  .  .  .  We  approve  this  as  an  admirable  statement  of  the  law. 
It  is  true  that  ordinarily  the  question  whether  the  brakeman's  act  was 
within  the  line  of  his  duty,  done  for  the  master  and  in  his  business, 
18  one  of  fact,,  for  the  jury,  since  ordinarily  there  is  conflict  in  the 
evidence ;  but  in  this  case,  on  the  plaintiff's  own  testimony,  the  court 
should  have  granted  the  peremptory  charge,  following  the  cases  of 
Railway  Co.  v.  McAfee,  71  Miss.  70,  14  South.  260,  and  Railroad 
Ca  V.  Harris,  71  Mis&  74,  14   South.  263. 

Judgment  reversed  and  ccuue  remanded. 


McGILVRAY  v.   WEST  END   STREET  RAILWAY  COM- 
PANY. 

Supreme  Judicial  Court  of  Massachusetts.     1895. 

[41  N.  E.  R.  116.] 

Appeal  from  Superior  Court,  Suffolk  county ;  John  Hopkins,  Judge. 

Action  by  Daniel  McGilyray  against  the  West  End  Street  Railway 

Company  for  an  assault  committed  by  one  of  defendant's  employees. 

1  The  passage  appears  at  pp.  222-223,  ante.  —  Ed. 
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The  court  ruled  that  plaintiff  had  no  evidence  on  which  to  go  to  the 
jur}',  and  he  excepts.     Exceptions  overruled^ 

Plaintiff  testified  that  while  he  was  standing  in  the  street  with  one 
foot  on  the  sidewalk  and  the  other  on  the  step  to  defendant's  car-house, 
waiting  for  a  car,  he  complained  to  the  conductor  of  the  car  which  had 
just  been  switched  into  the  car-house,  because  the  conductor  had  not 
told  him  that  the  car  was  not  going  through,  and  that  the  conductor, 
after  saying  that  plaintiff  had  not  asked  him  if  it  was  going  further, 
and  after  certain  other  conversation,  assaulted  him. 

Z.  M.  Child,  for  plaintiff. 

Wm,  B,  Sprout,  for  defendant 

Barker,  J.  If  we  assume  in  favor  of  the  plaintiff  that,  upon  the 
evidence,  the  jury  might  find  that  he  had  paid  his  fare  through  to  Proe- 
pect  Street^  and  that,  in  addition  to  his  right  to  remain  unmolested 
upon  the  public  sti^eet,  he  had  the  right,  upon  leaving  the  car  which 
had  been  switched  into  the  stable,  to  inquire  of  the  conductor  why  the 
contract  to  carry  him  to  Prospect  Street  was  not  carried  out,  and  to 
enter  the  stable  to  ascertain  when  and  how  he  could  be  carried  to  his 
destination,  yet  the  verdict  for  the  defendant  was  rightly  ordered.  The 
only  reasonable  inference  to  be  drawn  from  the  whole  evidence  is  that 
while  waiting  in  the  public  street  to  take  one  of  the  defendant's  cars, 
he  saw  fit  to  engage  in  an  altercation  with  a  person  who  was  in  fact 
one  of  the  defendant's  servants,  and  received  from  him  an  assault 
which  was  not  made  for  any  purpose  which  the  jury  could  find  to  be 
part  of  the  defendant's  business.  The  defendant  had  no  control  over 
the  place  where  the  plaintiff  was,  and  no  duty  to  protect  the  plaintiff 
there  from  any  assaults,  although  it  would  be  responsible  to  him  for 
assaults  committed  upon  him  there,  as  elsewhere,  by  its  servants  in  the 
scope  of  their  employment.  The  suggestion  that  it  could  be  found 
within  the  scope  of  that  employment  for  a  servant  to  punish  him  for 
asserting  his  rights  against  the  defendant  is  of  course  untenable ;  nor 
is  there  sufiScient  ground  in  the  suggestion  that  the  assault  was  for  the 
purpose  of  putting  him  out  of  the  defendant's  premises  to  warrant  sub- 
mitting the  case  to  a  jury.  Exceptions  ovemded. 
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SECTION  m. 
Contriicts} 

PATERSON  V.  TASH. 
Nisi  Pbius.    1742-43. 

[2  Sir.  1178.] 

It  was  held  by  Lsb,  C.  J.|  that  though  a  factor  has  power  to  sell, 
and  thereby  bind  his  principal,  yet  he  cannot  bind  or  affect  the  prop- 
erty of  the  goods  by  pledging  them  as  a  secarity  for  his  own  debt, 
though  there  is  the  formality  of  a  bill  of  parcels  and  a  receipt. 

Aiid  tJie  Jury  found  accordinglf/.* 


HAZARD  V.  TREADWELL. 
Nisi  Pbius,  Pratt,  C.  J.,  1768. 

[1  S&.  506.] 

Thb  defendant,  who  was  a  considerable  dealer  in  iron,  and  known  to 
the  plaintiff  as  such,  though  they  had  never  dealt  together  before,  sent 
a  waterman  to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards. 

*  Cases  on  undisclosed  principals  are  found  in  Chapter  V.  — Ed. 

*  **  It  is  manifest  that  when  a  man  is  dealing  with  other  people's  goods,  the  difPer- 
eoce  between  an  authority  to  sell,  and  an  authoritj  to  mortgage  or  pledge,  is  one 
which  maj  go  to  the  root  of  all  the  motives  and  purposes  of  the  transaction.  The 
object  of  a  person  who  has  goods  to  sell  is  to  turn  them  into  money,  but  when  those 
goodi  are  deposited  by  way  of  security  for  money  borrowed  it  is  a  transaction  of  a 
totaUy  different  character.  If  the  owner  of  the  goods  does  not  get  the  money,  his 
object  and  purpose  are  simply  defeated ;  and  if  on  tlie  other  hand,  he  does  got  the 
money,  a  different  object  and  different  purpose  are  substituted  for  the  first,  namely, 
that  of  borrowing  money  and  contracting  the  relation  of  debtor  with  a  creditor,  while 
retaining  a  redeemable  title  to  the  goods,  instead  of  exchanging  the  title  to  the  goods 
for  a  title,  unaccompanied  by  any  indebtedness,  to  their  full  equivalent  in  money." 
Per  Lord  Sblbornb,  in  City  Bank  v.  Barrow,  5  App.  Cas.  664,  670  (H.  L.,  1880). 

In  England  the  doctrine  of  the  principal  case  has  been  largely  abrogated  by  the 
Factors  Acts.  See  4  Geo.  IV.  c.  83  (1823) ;  6  Geo.  IV.  c  94  (1825) ;  6  &  6  Vict  c.  39 
(1842) ;  40  &  41  Vict.  c.  39  (1877) ;  52  &  53  Vict.  c.  45  (1889).  And  so  in  many  of 
the  United  States.  For  examples  of  the  American  statutes  as  to  factors  and  other 
peisoDs  entmsted'with  possession  or  with  bills  of  lading,  warehouse  receipts,  and  the 
like,  see  Public  General  Laws  of  Maryland  (1888),  art.  2  (from  Laws  ot  1825,  c  182, 
and  of  1849,  c.  293) ;  Revised  Statutes  of  New  York  (eighth  ed.)  2517-2518  (from 
Laws  of  1830,  c.  179) ;  Brightly 's  Purdon's  Digest  of  Pennsylvania  Statutes  (twelfth 
ed.),867  (from  Act  of  Apr.  14, 1834) ;  Revised  Statutes  of  Ohio  (1880),  sees.  3214- 
8S20  (from  I^ws  of  1844,  p.  49) ;  Public  Statutes  of  Massachusetts  (1882),  c  71  (from 
StatQtes  of  1845.  c  193).— £i>. 
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He  sent  the  same  waterman  a  second  time  with  ready  money,  who  re- 
ceived the  good8,but  did  not  pay  for  them ;  and  the  Chief  Justice  ruled 
the  sending  him  upon  trust  the  first  time  and  paying  for  the  goods,  was 
giving  him  credit^  so  as  to  charge  the  defendant  upon  the  second 
contract. 


FENN  V.  HARRISON. 
King's  Bench^  1790. 

[3  T.  K  757.] 

On  a  motion  for  a  new  trial,  the  facts  appeared  to  be  these :  This 
was  an  action  for  money  lent,  money  paid  by  the  plaintiffs  to  the  use  of 
the  defendants,  and  money  had  and  received  by  the  defendants  to  the 
use  of  the  plaintiffs.  A  bill  of  exchange  was  drawn  by  Livesay  and 
Co.  on  Gibson  %nd  Johnson  in  favor  of  one  Norman,  which  came  by 
indorsement  to  the  defendants ;  who,  being  desirous  of  getting  it  dis- 
counted, employed  Francis  Huet  for  that  purpose,  telling  him  to  carry 
it  to  market  and  get  cash  for  it,  but  that  they  would  not  indorse  it. 
F.  Huet  applied  to  his  brother  James  Huet  to  get  the  bill  discounted, 
informing  him  that  it  was  the  defendants'  bill,  and  that  though  they  did 
not  choose  to  indorse  it,  yet  he  added  (as  a  reason  of  his  own)  that,  as 
their  number  was  on  the  bill,  it  was  equivalent  to  an  indorsement ;  and 
that  he  (F.  Huet)  would  indemnify  him  if  he  indorsed  the  bill.  On  an 
application  by  James  Huet  to  the  plaintiffs,  and  on  his  indorsing  the 
bill,  without  which  indorsement  he  could  not  have  got  the  bill  discounted, 
the  plaintiffs  discounted  it ;  chiefly  relying  on  the  credit  of  Gibson  and 
Johnson,  for  at  that  time  they  did  not  know  that  the  defendants  had 
had  any  concern  with  the  bill.  Afterwards  however,  on  the  failure  of 
Gibson  and  Johnson,  the  plaintiffs,  having  heard  that  the  bill  bad 
passed  through  the  defendants'  hands,  applied  to  them  for  payment, 
who  at  first  refused,  but  afterwards  promised  to  take  it  up ;  and,  on 
their  not  doing  so,  this  action  was  brought  to  recover  the  amount  of  it. 
Lord  Eenyon,  before  whom  the  cause  was  tried,  after  reporting  the 
above  facts,  said  that  he  had  told  the  jur}*  that,  if  thej'  were  of  opinion 
that  James  Huet  had  made  himself  answerable  to  the  plaintiffs,  as  agent 
for  the  defendants,  that  was  a  sufficient  consideration  for  the  defend- 
ants' promise ;  and  that  they  were  of  that  opinion,  and  found  a  verdict  ^ 
for  the  plaintiffs. 

A  rule  having  been  obtained  to  show  cause  why  the  verdict  should 
not  he  set  aside,  and  another  trial  granted,  on  the  ground  that  this  was 
nudum  pactum  ; 

1  This  was  a  second  verdict :  the  plaintiffs  had  ohtained  a  former  verdict ;  bat  the 
Cotut  granted  a  new  trial  (without  much  discnssion)  for  the  purpose  of  having  the 
subject  better  considered.  —  Rep. 
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Bearcroft  and  Erskine  now  showed  cause  against  it;  contending 
that  the  pmrnise  made  by  the  defendants  was  binding  on  them,  whether 
considered  as  given  by  them  when  under  a  moral  obligation  to  pay,  or 
as  having  received  a  legal  and  valuable  consideration  for  it  As  to  the 
first ;  it  cannot  be  denied  but  that  so  much  money  belonging  to  the 
plaintifEs  has  got  into  the  pockets  of  the  defendants,  for  which  they  have 
received  no  consideration.  This  therefore  was  a  sum  which  in  conscience 
and  morality  the  defendants  were  bound  to  pay  to  the  plaintiffs ;  and 
that  alone,  though  there  were  strictly  no  legal  debt,  is  a  suflScient  con- 
sideration on  which  to  raise  a  promise.  But,  2dly,  there  was  also  a 
legal  and  valuable  consideration ;  because  the  plaintiffs  had  a  right  of 
action  against  James  Huet,  who  might  have  resorted  to  the  defendants 
for  an  mdemnity  for  an  act  done  as  their  agent.  For  as  James  Huet, 
in  putting  his  indorsement  on  the  bill,  acted  by  the  direction  of  his 
brother,  who  was  the  avowed  agent  of  the  defendants,  even  admitting 
tiuit  F.  Huet  exceeded  his  authority,  j^et  as  he  acted  within  the  scope 
of  his  employment,  which  was  to  raise  money  on  the  bill  for  the  defend- 
ants, they  must  be  bound  by  his  acts :  and  they  have  a  remedy  over 
against  him.  But  it  does  not  appear  that  F.  Huet  did  exceed  his  an* 
thority ;  for  the  only  restraint  imposed  on  him  by  the  defendants  was 
not  to  indorse  in  their  names,  because  they  did  not  wish  that  their 
names  should  appear  on  the  bill,  but  they  did  not  mean  to  restrain  him 
from  indorsing  the  bill,  or  any  other  person  for  him,  provided  the  money 
could  not  be  raised  on  any  other  terms ;  and  that  turned  out  to  be  the 
esse.  And  whatever  doubt  there  might  have  been  originally  whether 
either  of  these  agents  had  exceeded  his  authority,  yet  the  defendants 
by  their  subsequent  promise  have  recognized  and  adopted  the  acts 
of  their  agent,  and  made  themselves  immediatel}*  answerable  to  the 

pkintiffs. 

Mingay  and  ZaWj  in  support  of  the  rule,  insisted  that  the  defend- 
ants were  under  no  moral  or  legal  obligation  when  they  made  the 
promise  in  question,  and  consequently  that  it  was  not  binding.  The 
argument  of  the  plaintiffs  proceeds  on  a  false  foundation :  for  it  sup- 
poses that  Francis  Huet  was  not  circumscribed  in  his  authority ;  whereas 
the  very  reverse  of  that  appears  from  the  facts  reported.  The  substance 
of  the  authority  given  by  the  defendants  to  F.  Huet  was  that  he  should 
sell  the  bill ;  for  that  they  would  not  make  themselves  liable  either  on 
the  bill  by  tiieir  indorsement,  or  by  any  other  circuitous  mode.  The 
very  circumstance  of  their  refusing  to  indorse  the  bill  negatives  any  idea 
that  they  meant  to  make  themselves  responsible  through  the  indorse- 
ment of  any  other  person  for  them.  As  therefore  the  agent  exceeded 
his  authority,  the  principals  (the  defendants)  are  not  bound,  any  more 
than  the  owner  of  a  horse  would  be  by  the  warranty  of  his  servant, 
whom  he  authorized  to  sell  it  with  an  express  direction  not  to  warrant*  \ 
Neither  were  the  defendants  under  any  moral  obligation  to  pay ;  for  the 

1  FW«  Godb.  861,  8  Rol.  Rep.  270,  and  1  Rol.  Abr.  95,  V.  pL  1.  ->ltap. 
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plaiDtiffs  took  the  bill  on  the  credit  of  Gibson  and  Johnson,  and  of  J. 
Huet ;  and  at  that  time  they  did  not  even  know  that  the  bill  had  passed 
through  the  hands  of  the  defendants.  Therefore  the  plaintiffs  have  no 
more  equity  than  the  defendants. 

Lord  Kenton,  C.  J.     This  is  a  question  of  great  nicety ;  and  darings 
the  trial  of  the  cause  I  entertained  considerable  donbts  upon  the  subject^ 
and  even  at  this  moment  the  utmost  that  I  can  say  is  that  the  leaning 
of  my  mind  is  in  favor  of  the  verdict.    It  is  extremely  clear  that,  if  the 
holder  of  a  bill  of  exchange  send  it  to  market  without  indorsing  his 
name  upon  it,  neither  morality  or  the  laws  of  this  country  will  compel 
him  to  refund  the  money,  for  which  he  has  sold  it,  if  he  did  not  know 
at  the  time  that  it  was  not  a  good  bill.     If  he  knew  the  bill  to  be  bad, 
it  would  be  like  sending  out  a  counter  into  circulation  to  impose  upon 
the  world,  instead  of  the  current  coin.     In  this  case,  therefore  if  the 
defendants  had  known  the  bill  to  be  bad,  there  is  no  doubt  but  that  they 
would  have  been  obliged  to  refund  the  money.   I  agree  with  the  defend- 
ants' counsel  that  Francis  Huet  was  circumscribed  in  his  authority; 
and,  if  that  circumstance  would  protect  the  defendants,  they  would  not 
be  answerable  in  this  action.     But  I  am  of  opinion  that  that  circum- 
stance is  not  a  decisive  answer  to  this  action.      For  I  very  much  doubt 
the  case,  alluded  to  by  the  defendants'  counsel,  of  the  servant  warrant- 
ing the  horse  against  the  direction  of  his  master ;  to  such  a  case  I  think 
the  maxim,  respondeat  superior  applies  ;  and  the  principal  has  his 
remedy  against  his  agent  for  his  misconduct     But  the  difficulty  I  meet 
with  is  this,  this  is  not  an  action  wherein  Francis  Huet  calls  on  the 
defendants  for  an  indemnity ;  if  it  were,  I  admit  that,  as  he  exceeded 
the  authority  of  his  principal,  he  could  not  recover  against  him.      But 
here  James  Huet,  who  is  an  innocent  man,  and  not  involved  in  the 
misconduct  of  his  brother  Francis  Huet,  has  a  claim  on  the  defendants. 
When  James  Huet  received  this  bill,  he  was  informed  that  it  came  from 
the  defendants ;  and,  on  his  asking  why  the}'  had  not  indorsed  it,  he 
was  told  by  Francis  Huet  that  they  had  done  that  which  was  equivalent 
to  it,  for  that  their  number  was  on  it ;  in  this  indeed  he  was  mistaken. 
However  he  told  James  Huet  that  he  should  be  safe,  and  that  he  would 
guarantee  him,  on  which  the  latter  indorsed  his  name  on  the  bill,  and 
thus  indorsed,  it  got  into  the  hands  of  the  plaintiffs.     Then  it  is  clear 
that  the  plaintiffs  might  resort  to  James  Huet  for  payment :  and  that 
brings  it  to  this  question,  whether  James  Huet,  who  took  the  bill  from 
Francis  Huet,  knowing  him  to  be  the  agent  of  the  defendants,  has  not 
a  right  to  call  on  the  defendants,  who  constituted  Francis  Huet  their 
agent,  although  that  agent  exceeded  his  authority  ?  I  think  that  he  has. 
And  if  so,  that  is  a  good  consideration  for  the  promise  made  by  the 
defendants. 

AsHHUBST,  J.     Although  I  have  had  doubts  upon  this  case,  I  am  of 
opinion  that  the  defendants  are  not  liablcA^If  Francis  Huet  had  been 
the  general  agent  of  the  defendants,  I  ndmit  thnt  thry  TrnnlfTmrfihui^  ^ 
able  with  his  acts :  but  it  appears  from  the  evidence  that  he  was  con* 
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stitated  their  particalar  agent  with  a  circumscribed  authority  And 
that  brings  it  to  the  case  put  at  the  bar  of  the  sale  of  a  horse ;  'where  I 
take  the  distinction  to  be,  that,  if  a  person  keeping  Uvery  stables,  and 
having  a  horse  to  sell,  directed  his  servant  not  to  warrant  him,  and  the 
servant  did  nevertheless  warrant  him,  still  the  master  would  be  liable 
on  the  warranty,  because  the  servant  was  acting  within  the  general 
•cope  of  his  authority,  and  the  public  cannot  be  supposed  to  be  cogni- 
ant  of  any  private  conversation  between  the  master  and  servant :  ^  but 
if  the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair  with  express 
directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to  the 
orders,  the  purchaser  could  only  have  recourse  to  the  person  who  ac- 
toally  sold  the  horse,  and  the  owner  would  not  be  liable  on  the  warranty, 
because  the  servant  was  not  acting  within  the  scope  of  his  employment 
And  that  is  like  this  case :  Here  F.  Huet,  who  was  employed  b}'  the 
defendants  to  get  the  bill  discounted,  was  expressly  directed  by  them 
not  to  indorse  it,  which  was  equivalent  to  saying  that  they  would  not 
pay  it.  I  agree  that  F.  Huet  would  be  liable  to  James  Huet,  either  as 
fiff  money  paid  to  his  use,  or  on  the  express  promise  to  guarantee :  but 
there  it  stops ;  for,  as  to  the  defendants,  he  paid  the  money  in  his  own 
wrong,  because  the  authority  which  thej*  gave  was  exceeded.  There- 
fore, on  the  whole,  I  think  that  the  defendants  are  neither  liable  on 
account  of  the  indorsement  made  b}*  James  Huet,  nor  on  their  subse* 
quent  promise  to  pay,  because  not  being  under  any  obligation,  it  was 
nudum  padum. 

BuLLEB,  J.  I  confess  that  this  does  not  appear  to  me  to  be  a  case  of 
much  difficult}' ;  for,  when  the  facts  are  understood,  the  consequences 
follow  of  course.  The  result  of  my  opinion  is  that,  as  between  these 
parties,  the  plaintiffs  have  no  conscience  or  equity,  and  that  the  defend- 
ants are  not  under  any  legal  or  moral  obligation  whatever  to  pay  the 
amount  of  this  bill.  I  consider  this  action  as  a  new  attempt ;  and  it  is 
difficnlt  to  say  to  what  extent  it  may  be  carried,  if  it  be  encouraged. 
In  the  case  of  a  bill  of  exchange,  we  know  precisely  what  remedy  the 
holder  has,  if  the  bill  be  not  paid  ;  his  securitj-  appears  whoU}*  on  the 
&ce  of  the  bill  itself ;  the  acceptor,  the  drawer,  and  the  indorsers,  are 
all  liable  in  their  turns,  but  they  are  only  liable  because  they  have 
written  their  names  on  the  bill.  But  this  is  an  attempt  to  make  some 
other  persons  liable,  whose  names  do  not  appear  on  the  bill,  and  that 
under  circumstances  very  alarming  to  mercantile  houses  through  whose 
hands  bills  of  exchange  pass.  For  even  indorsers,  whose  names  are  on 
the  bill,  can  only  be  called  on  after  notice  of  non-payment,  and  without 
delay.  But  if  these  defendants  be  answerable,  hy  what  rule  are  we  to 
he  gaided  ;  what  notice  is  to  be  given  to  them ;  are  they  to  be  liable  at 
any  distance  of  time?  I  think  this  is  a  dangerous  attempt,  and  ought 
to  be  discouraged ;  for  in  all  cases  arising  on  bills  of  exchange,  there 
should  be  some  limitation  of  time,  beyond  which  none  of  the  parties 

1  Vide  10  Mod.  109.  — Rbp. 
17 
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should  be  called  on.  In  this  case  the  defendants  said  in  the  most  ex- 
press terms  that  they  would  not  make  themselves  liable  on  the  bill ;  for 
when  they  told  F.  Huet  that  they  would  not  indorse  it,  it  was  the  same 
as  if  they  had  told  him  in  terms  to  sell  it  When  a  pei-son  refuses  to 
indorse  a  bill,  it  cannot  be  implied  tliat  he  means  to  make  himself  liable 
on  the  bill,  much  less  in  a  more  extensive  way  than  if  he  had  indorsed 
it  The  authority  of  F.  Huet  was  circumscribed ;  he  was  mistaken  in 
what  he  said  to  J.  Huet ;  he  did  not  even  desire  J.  Huet  to  act  on  the 
authority  of  the  defendants ;  he  thought  that  the  defendants  would  be 
liable ;  but  that  was  merely  his  opinion.  F.  Huet  therefore  did  not 
pledge  the  names  of  the  defendants  in  any  way  whatever :  consequently 
they  were  under  no  obligation  whatever  to  promise,  and  it  is  nudum 
pactum.  I  a^ree  with  my  brother  Asbhurst,  that  there  is  a  wide  dis- 
tinction between  general  and  particular  agents.  If  a  person  be  appointed 
a  general  agent,  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad, 
the  principal  is  bound  by  his  acts.  But  an  agents  constituted  so  for  a 
particular  purpose  and  under  a  limited  and  circumscribed  power,  cannot 
bind  the  principal  by  any  act  in  which  he  exceeds  his  authority ;  for 
that  would  be  to  say  that  one  man  may  bind  another  against  his  con- 
\^'l  There  is  a  class  of  cases,  which  have  beeii  thought  to  bear  ex- 
tremely hard  upon  masters,  who  are  held  liable  for  the  misfeasance  of 
their  servants  in  driving  their  carriages  against  those  of  third  persons : 
bat  those  cases  have  been  determined  on  the  ground  that  it  must  be 
presumed  that  the  servants  have  acted  under  the  orders  of  their  masters. 
But  suppose  a  master  ordered  his  servant  not  to  take  his  horses  and 
carriage  out  of  the  stable,  and  the  latter  went  in  defiance  of  his  master's 
orders ;  there  is  no  authority  which  says  that  the  master  shall  be  liable 
for  any  injury  done  to  another  by  such  an  act  of  the  servant :  though 
indeed  if  the  master  had  ordered  the  servant  to  go  a  particular  journey, 
and  in  the  course  of  it  the  latter  did  an  injury  to  some  third  person,  the 
authorities,  which  have  been  determined,  say  that  the  master  is  liable 
in  that  case. 

Grose,  J.  As  I  have  had  great  doubts  on  this  case,  I  am  glad  to 
have  heard  the  opinions  of  my  Brothers  before  I  deliver  mj-  own.  The 
question  is,  whether  at  the  time  when  the  defendants  made  this  promise 
it  was  nudum  pactum,  or  whether  there  were  any  legal  consideration 
for  it.  In  the  first  place,  this  is  a  new  attempt  to  make  the  defendants 
liable  as  if  they  had  indorsed  the  bill,  when  in  fact  they  refused  to  in- 
dorse it.  The  substance  of  the  conversation  between  the  defendants 
and  F.  Huet  was  this ;  they  said,  ^*  Take  the  bill,  get  it  discounted,  and 
sell  it,  but  we  will  not  be  answerable  to  the  holder  of  the  bill  in  any 
way  whatever."  If  that  be  so,  undoubtedly  they  were  not  liable  to  the 
holder;  and  then  the  subsequent  promise  is  without  consideration, 
unless  something  passed  at  the  time  when  it  was  made  to  raise  a  con- 
sideration. But  nothing  is  stated  to  show  that  the  defendants  received 
any  benefit,  or  that  the  plaintiffs  renounced  any  advantage.  A  strong 
circumstance  in  this  case  is,  that  at  the  time  of  the  original  transaction 
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the  credit  of  Gibson  v,  Johnson  was  much  relied  on.  Then  there  is  no 
pretence  to  impute  fraud  to  any  of  the  parties ;  and,  if  not,  the  morality 
follows  the  law.  I  consider  this  as  a  new  and  dangerous  attempt  to 
make  the  defendants  liable,  and  that  even  beyond  the  extent  to  which 
indorsers  are ;  and  if  we  were  to  make  them  liable,  it  would  be  difficult 
to  say  what  law  attaches  on  them.  As  to  the  distinction  between  a 
general  and  a  particular  agency ;  I  think  it  was  pointedly  put  by  my^ 
Brother  Ashharst,  with  whom  I  entirely  agree. 

Rule  absolute.^ 


FENN  V.  HARRISON. 
Kino's  Bench.     1791. 

[4  T.  R,  177.] 

On  the  third  trial  of  this  cause  at  the  sittings  after  last  term  before 
Lord  EsNTON,  the  same  evidence  was  given  as  on  the  second  trial,  with 
this  difference,  that,  when  the  defendants  desired  F.  Huet  to  get  the 
bill  discounted,  they  did  not  say  that  they  would  not  indorse  It.  The 
jmy  found  a  yerdict  for  the  plaintiffs,  which  the  defendants'  counsel 
moved  in  this  term  to  set  aside :  but,  after  arguments  at  the  bar  by 
Bearcroft,  Mrskine^  and  Baldwin^  in  support  of  the  verdict,  and  Jftn* 
qay^  and  Xato,  on  the  other  side, 

The  Court  were  unanimously*  of  opinion  that  the  rule  for  setting  aside 
the  verdict,  and  for  granting  a  new  trial,  should  be  discharged  ;  on  the 
ground  that,  as  the  defendants  had  authorized  F.  Huet  to  get  the  bill 
discounted,  without  restraining  his  authority  as  to  the  mode  of  doing  it, 
they  were  bound  by  his  acts ;  and  that,  if  it  were  doubtful,  from  the 
conversation  which  passed  between  the  defendants  and  F.  Huet  at  the 
time  when  they  applied  to  him  to  get  the  bill  discounted,  what  authority 
the  defendants  intended  to  confer  on  F.  Huet  in  this  transaction,  their 
Bubeequent  conduct,  in  promising  to  pay  the  bill,  was  decisive.     But 

AsHHUBST,  BuLLER,  and  Grose,  Justices,  said  that,  unless  the  evi- 
dence on  this  trial  had  varied  from  that  given  before,  they  should  have 
continued  to  entertain  the  aame  opinion  which  they  delivered  on  the 
former  oocaaion. 

Rvle  to  grant  a  new  trial  discharged. 


^  YlSi»pott,  4  Yol.  177,  s.  c. —  Bbp. 
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GARDNER  v.  BAILLIE. 

Kino's  Bench.     1796. 
[6  T.  R.  691.] 

This  was  an  action  on  a  bill  of  exchange,  drawn  by  the  plaintiff  on  the 
4th  of  September,  1793,  for  £793  7a.  6d.  on  the  defendant  by  the  name 
and  description  of  Mrs.  C.  Baillie,  executrix  of  J.  B.,  accepted  by  £. 
Thornton  for  and  on  behalf  of  the  defendant,  it  being  averred  that 
Thornton  was  duly  authorized  by  the  defendant  to  accept  the  same  on 
her  account. 

At  the  trial  before  Lord  Eenyon  at  the  Sittings  after  the  last  term  it 
was  proved  on  behalf  of  the  plaintiff  that  Thornton,  who  acted  under  a 
letter  of  attorney  from  the  defendant,  accepted  the  bill  in  question, 
which  was  drawn  and  accepted  for  a  debt  due  to  the  plaintiff  from  the 
defendant's  testator ;  and  evidence  was  offered  to  prove  that  the  defend- 
ant had  paid  other  bills  drawn  on  her  by  other  creditors  of  J.  Baillie, 
and  accepted  on  her  account  by  Thornton  who  on  those  occasions  also 
acted  under  this  power  of  attorney,  but  Lord  Kenton  thought  the 
evidence  inadmissible.  A  verdict  was  taken  for  the  plaintiff  for  the 
amount  of  the  bill,  with  liberty  for  the  defendant  to  move  to  set  it  aside 
and  to  enter  up  a  nonsuit,  if  this  Court  should  be  of  opinion  that  the 
plaintiff  ought  not  to  recover.  The  principal  question  in  the  cause  was, 
whether  Thornton  had  power  under  this  letter  of  attorney  to  accept  bills 
of  exchange  for  the  defendant ;  because,  if  he  had,  the  verdict  was  right. 
By  the  letter,  after  reciting  that  the  defendant  had  been  appointed  ex- 
ecutrix of  J.  Baillie,  who  was  entitled  to  considerable  sums  of  money 
on  mortgage  bonds,  bills,  notes,  unsettled  accounts,  &c.  the  defendant 
appointed  Thornton  her  attorney,  as  executrix,  to  ask,  demand,  sue  for, 
and  receive  all  sums,  <Sbc.  '^  which  at  the  time  of  J.  B.'s  death  were  due 
to  him  and  which  were  then  due  to  her  as  executrix ;  '*  in  her  name,  as 
executrix,  to  adjust  and  settle  all  accounts,  differences,  &c.,  wherein 
she,  as  executrix,  was  interested ;  to  submit  the  same  to  arbitration 
(if  necessary),  and  for  that  purpose  in  her  name  as  executrix  to  execute 
any  bond,  &G, ;  to  execute  for  her  and  in  her  name,  as  executrix,  assign- 
ments of  mortgages,  receipts,  releases,  &c. ;  for  her  and  in  her  name 
as  executrix  and  agreeably  to  the  due  course  and  order  of  law  to  pay 
all  debts,  &c.  due  from  her  as  executrix,  whether  on  mortgage  bond, 
bill,  note,  or  otherwise ;  and  generally  for  her,  as  executrix,  to  do  all 
such  further  acts  for  receiving  debts  and  discharging  the  powers  given 
by  the  letter  of  attorney ;  and  giving  full  power  to  do  and  act  '*  touching 
and  concerning  all  or  any  of  the  said  premises  as  effectually  to  all  in- 
tents, constructions,  and  purposes,  whatsoever,  as  she,  as  executrix, 
could,  Ac.'* 

A  motion  was  accordingly  made  to  set  aside  the  verdict ;  an4  it  was 
argued  on  a  former  day  by 
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Erskine  and  Park  for  the  plaintiff,  and 

GMb^  Chambre^  and  Oiles^  for  the  defendant ; 

The  former  contending  that,  as  Thornton  was  expressly  authorized 
to  receive  and  pay  all  sums  clue  to  and  from  the  defendant,  to  refer  anj'^ 
matters  in  dispute  between  her  and  any  other  person  to  arbitration,  and 
generally  to  do  all  further  and  other  lawful  and  reasonable  acts  as  to 
him  should  seem  proper,  he  had  power  to  bind  the  defendant  by  accept- 
ing the  bill  in  question  on  her  account,  it  being  for  a  legal  debt  due 
from  her  as  executrix.  The  point,  relative  to  the  admissibility  of  the 
evideuce  rejected,  was  not  now  insisted  on. 

For  the  defendant  it  was  argued  that  the  accepting  of  this  bill  by 
Thornton  was  an  excess  of  his  authority  not  warranted  by  the  power, 
because  it  would  charge  her  in  her  own  right,  whereas  the  letter  of 
attorney  only  authorized  Thornton  to  bind  her  as  executrix,  the  letter 
being  cautiously  drawn  with  that  view. 

The  Court  said  that  though  the}'  had  no  doubt  about  the  case,  yet  as 
there  was  a  similar  cause  (said  to  be)  depending  in  the  Court  of 
Common  Pleas  on  the  construction  of  the  same  letter  of  attorney,  it 
would  be  proper  not  to  decide  this  case  until  they  had  had  an  oppor- 
tunity of  conferring  with  the  judges  of  that  court  on  the  subject.  And 
on  this  daj', 

Lord  Kekton,  C.  J.,  said  there  was  no  reason  why  the  Court  should 
any  longer  suspend  their  judgment  in  this  case,  as  they  were  all  clearly 
of  opinion  that  Thornton  had  no  authorit}'  to  bind  the  defendant  by 
accepting  the  bill  of  exchange  on  her  account,  and  consequently  that 
the  action  could  not  be  maintained.  That  they  had  consulted  with  the 
judges  of  the  court  of  Common  Pleas,  who  authorized  him  to  say  that 
they  concurred  in  this  opinion  respecting  the  construction  of  the  letter 
of  attorney,  but  that  there  were  other  circumstances  in  that  case. 

HuU  absolute. 


HOWARD  V.  6AILLIE. 
Common  Pleas.    1796. 

[2  ff.  Bl,  618.] 

The  facts  of  this  case,  and  such  of  the  arguments  as  were  materia^ 
are  stated  in  the  following  judgment,  which  was  thus  delivered  in  the 
name  of  the  Court  by  the  Lord  Chief  Justice  :  —  * 

A  new  trial  has  been  moved  for  in  this  cause,  in  which  the  plaintiffs, 
being  the  drawers  of  a  bill  of  exchange  upon  the  defendant,  dated  10th 
January,  1794,  for  £290  18^.  M.  value  in  account  with  James  Baillie 
(whose  executrix  the  defendant  is),  payable  upon  the  1st  of  September, 


1  Sir  Jakss  Etrb. — Ed. 
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1795,  to  their  own  order,  and  whidi  bill  of  exchange  was  accepted  by 
the  defendant  by  Edmund  Thornton  her  procurator,  having  recovered  a 
verdict  for  £330  damages.     The  ground  made  for  this  application  is. 
that  upon  the  case  in  evidence  Mr.  Thornton  was  not  the  procurator  for 
the  defendant  duly  authorized  to  accept  this  bill  for  her.    The  case  was 
shortly  this :     Mrs.  Colin  Baillie,  being  the  sole  acting  executrix  of 
James  Baillie,  who  died  possessed  of  a  large  West  India  and  other 
property,  and  largely  indebted  to  man}-  persons,  and  among  others  to 
the.plaintiffs  in  the  sum  of  £290  18^.  M.j  executed  a  power  of  attorney 
to  George  Baillie  and  Edmund  Thornton  jointly  and  severally  to  act 
for  her  in  collecting  and  getting  in  the  estate  of  the  deceased,  and  pay- 
ing his  debts.  These  two  persons  acted  under  tlie  power.  The  business 
respecting  the  estate  was  transacted  by  one  or  other  of  them  at  the 
oounting-house  where  James  Baillie's  business  was  carried  on  in  his 
lifetime,  and  where  the  business  of  a  new  firm,  at  the  head  of  which 
was  Geoi^  Baillie,  was  also  carried  on  after  the  death  of  James  Baillie. 
At  this  counting-house  the  bill  in  question  was  accepted,  in  the  name 
of  the  defendant,  by  Edmund  Thornton  one  of  the  attorneys,  as  her 
procurator,  in  payment  of  a  debt  due  from  the  estate  of  James  Baillie ; 
and  this  was  a  mode  adopted  by  the  attorneys,  [whether  with  or  with- 
out the  privity  of  Mrs.  Baillie  at  present  I  do  not  stay  to  inquire]  for 
the  payment  of  the  tradesmen's  bills  due  from  the  estate.    For  the  de- 
fendant it  is  insisted,  that  the  attorneys  had  no  authority  to  provide  for 
the  payment  of  the  testator's  debts  in  this  manner,  that  they  were  to 
administer  the  assets  for  the  executrix,  but  that  they  could  do  no  act 
whereby  she  should  become  chargeable  with  the  debts  in  her  own  rights 
and  particularly  that  they  were  not  authorized  to  give  a  security  for  the 
payment  of  any  debts  in  her  name.    This  makes  it  necessary  to  look 
faito  the  power  of  attorney,  to  view,  and  to  consider  the  general  scope 
of  it,  and  to  examine  the  different  parts  of  which  it  consists,  as  far  as 
they  may  seem  to  bear  upon  the  present  question.    The  general  scope 
of  it  is  to  put  the  whole  estate  into  the  hands  of  the  attorneys,  to  commit 
the  collecting  of  it,  and  the  disposition  of  it  entirely  to  them,  to  delegate 
•  to  them  all  the  authority  that  the  executrix  possessed,  and  to  constitute 
them,  as  far  as  it  was  possible  to  constitute  them,  executors  in  her 
name.     The  first  part  of  the  instrument  respects  more  particularly  the 
collecting  of  the  estate ;  and  powers  more  ample  could  not  be  devised, 
nor  confidence  more  unlimited  be  reposed  and  expressed.  The  authority 
to  pay,  discharge,  and  satisfy  debts  is  described  in  few  words  and  more 
general  terms,  and  with  a  qualification  properly  applicable  to  this  branch 
of  the  power,  *'  agreeably  to  the  due  order  and  course  of  law,  to  pay, 
discharge,  and  satisfy,"  which  I  consider  as  tantamount  to  saying,  in  a 
course  of  administration.    Then  follows  a  general  authority  to  do  such 
further  lawful  and  reasonable  acts,  for  the  better  performing  the  poweis 
and  authorities  intended  to  be  given,  as  to  them  should  seem  meet,  the 
executrix  professing  to  give  to  them  her  ftill  and  whole  power  and  author- 
ity to  do  and  act  touching  and  concerning  all  or  any  of  the  premises, 
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fally  and  effectually  to  all  intents,  constructions,  and  purposes,  as  she 
as  executrix  could  do  if  personally  present,  and  undertaking  to  ratify 
all  that  the  attorneys  should  lawfully  do  in  and  about  the  premises. 
There  is  also  power  to  appoint  attorneys  to  act  in  the  name  of  the  ex- 
ecutrix.    The  authority  to  pay  debts,  upon  the  first  view  of  it,  seems 
to  be  more  confined  and  specified  than  the  authority  to  collect  the 
effects,  but  if  we  consider  it  more  attentively,  we  shall  find  that  the  ef- 
fect of  this  part  of  the  instrument  is  to  commit  the  application  of  the 
personal  estate  in  payment  of  debts  to  those  attorneys  absolutely  and 
exclusively ;  and  it  will  also  be  found,  without  the  assistance  of  general 
words,  that  an  authority  of  this  nature  necessarily  includes  medium 
powers,  which  are  not  expressed.    By  medium  powers,  I  mean  all  the 
means  necessary  to  be  used,  in  order  to  attain  the  accomplishment  of 
the  object  of  the  principal  power,  which  in  this  case  is  the  paying,  satis- 
fying, and  dischai^ng  the  testator's  debts.   It  must  occur  to  everj-  man 
who  reflects  upon  the  nature  of  this  trust,  that  numberless  arrange- 
ments would  be  to  be  made  by  those  who  were  to  execute  it,  accounts 
to  be  settled,  dis[)uted  claims  to  be  adjusted,  unjust  ones  to  be  resisted, 
suits  at  law  and  in  equity  to  be  instituted  and  defended,  payments  to 
be  postponed  or  installed,  according  to  the  state  of  the  fund,  and  per- 
haps if  the  estate  should  be  discovered  to  be  insolvent^  a  distribution  to  be 
made  among  the  creditors  in  equal  degree,  pari  passu.    These  and  many 
other  subordinate  powers,  Chough  not  expressly  given,  as  in  the  former 
part  of  the  instrument,  must  be  understood  to  be  included  in  this  power 
to  pay  debts ;  and  I  take  it  to  be  clear,  that  in  the  construction  <k  such 
powers  they  are  included.   Our  books  sa}'  that  these  kind  of  authorities 
are  to  be  pursued  strictly ;  they  instance  that  an  authority  given  to  three 
cannot  be  executed  by  a  less  number  than  the  whole,  and  the  St.  of  21 
H.  VIII.  c  4,  was  thought  necessary  to  be  made,  to  remedy  the  inconveni- 
ence arising  from  it  in  the  case  of  executors,  where  some  have  declined 
to  act    But  our  books  also  say,  that  they  are  to  be  so  construed  as  to 
include  all  the  neceesaiy  means  of  executing  them  with  effect.    Thus  an 
authority  to  receive  and  recover  debts  includes  a  power  to  arrest.    In 
such  a  case  as  the  present,  whidi  is  not  that  of  mere  ministerial  author- 
ity capable  of  being  defined  and  executed  strictly,  but  a  case  where  the 
whole  care  of  the  administration  is  delegated  by  the  executrix  to  the 
attorneys,  and  all  the  means  of  executing  the  office  of  executrix  put 
into  their  hands,  I  am  of  opinion  that  both  the  particular  provisions 
and  the  general  words  ought  to  receive  the  Daost  liberal  construction, 
which  construction  should,  as  far  as  possible,  place  the  attorneys  where 
the  executrix  intended  to  place  them,  in  her  room  and  stead,  invested 
with  all  her  authority  and  with  all  her  discretion.    Assuming  then  that 
this  authority  to  pay  debts  is  larger  and  more  comprehensive  in  its 
nature,  than  the  words  construed  very  strictly  would  import,  and  that 
it  implies  authority  to  make  all  necessary  arrangements  which  the  ez- 
eoQtrix  herself  might  make,  in  order  to  the  payment  of  the  debts.  I 
ask,  among  tlie  arrangements  which  it  may  be  necessary  for  an  gk^bp^ 
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triz,  or  for  those  to  whom  she  has  delegated  all  her  aathority  touching 
the  payment  of  the  testator's  debts,  to  make,  is  there  one  more  likely 
to  occur,  more  useful,  in  many  cases  more  necessar}',  than  that  they 
should  ask  and  obtain  from  t^e  creditors  of  the  estate,  time  for  pay- 
ment of  the  debts,  when  the  time  given  ma}'  prevent  all  the  vexation 
and  expense  of  a  struggle  for  priority?  That  an  executrix  herself 
might  make  this  arrangement,  no  one  can  doubt :  that  it  is  also  neces' 
sary  that  they  who  are  to  have  all  the  funds  in  their  hands,  who  know, 
and  are  the  only  persons  who  can  know  within  what  time  those  funds 
can  be  got  in,  and  who  have  the  whole  application  of  them  entrusted  to 
their  care,  who  represent  the  executrix,  and  in  effect  are  themselves 
the  executors,  should  have  it  in  their  power  to  make  it,  is  equally  clear. 
The  consequence  of  such  an  arrangement  in  either  case,  and  indeed  in 
every  one  of  the  instances  which  I  before  put,  would  be,  that  the  ex- 
ecutrix might  by  possibility  become  personally  and  in  her  own  right 
chargeable  with  debts,  as  she  might  become  chargeable  in  a  variety  of 
other  cases  expressly  within  the  power  of  attorney.  But  upon  what- 
ever ground,  and  by  whatever  medium,  in  the  instance  of  postponed 
debts,  this  personal  charge  is  produced,  the  debt  still  remains  a  debt 
due  from  the  estate,  and  payable  out  of  the  assets.  Such  an  arrange- 
ment amounts  to  an  admission,  that  at  the  expiration  of  the  credit 
given,  there  will  be  assets  sufficient  to  pay  the  debt,  which  still  remains 
a  charge  upon  the  executrix  as  executrix,  and  only  becoming  eventually 
a  charge  upon  her  in  her  own  right,  if  it  should  turn  out  that  by  some 
unforeseen  event  there  should  be  a  failure  of  assets,  or  by  misconduct  a 
devastavit  incurred.  If  we  are  to  argue  from  the  intent  of  the  instru- 
ment, to  be  collected  from  the  particular  wording  of  it^  I  ask,  Can  it  be 
reasonably  doubted,  whether  this  executrix  who  trusted  the  whole  of 
this  large  estate  in  the  hands  and  to  the  care  of  these  attorneys,  under 
her  personal  responsibility  for  every  shilling  of  the  amount  of  it,  if  they 
should  fail  in  the  collection  or  application  of  it,  would  have  hesitated 
to  commit  to  their  discretion,  upon  their  view  of  the  state  of  the  prop- 
erty, and  of  the  time  within  which  it  could  be  realized,  the  asking  and 
obtaining  from  the  creditors  twenty  months  further  time  for  the  pay- 
ment of  their  respective  debts?  I  ask,  Whether  the  executrix  did  not 
mean  to  throw  all  the  burden  of  the  administration  of  the  effects  upon 
the  attorneys  ?  and,  Whether  there  was  not  a  convenient  and  necessary 
discretion  to  be  intrusted  to  them?  When  it  is  objected  that  the 
authority  given  is  restrained  to  an  authority  to  pay  in  her  stead  as 
executrix,  and  '^  agreeably  to  the  due  order  and  course  of  law,"  I  an- 
swer, that  taking  these  words  to  amount  to  a  direction  to  the  attorneys 
to  pay  in  a  course  of  administration,  they  were  not  meant,  to  control, 
nor  can  they  control  the  authority  of  the  attorneys  in  any  thing  neces- 
sary to  that  payment,  in  a  course  of  administration.  It  is  perfectly 
clear,  notwithstanding  this  direction,  that  they  might  take  time  for  the 
payment  of  the  debts,  having  assets  to  pay  tiiem  when  the  time  came, 
for  then  they  would  pay  in  a  course  of  administration,  and  there  can  be 
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nothing  repugnant  to  that  direction  in  asking  for  the  time,  even  thoagh 
the  assets  should  afterwards  fail,  because  it  is  a  step  taken  upon  a  con- 
viction that  there  will  be  assets  to  be  administered  in  a  due  course  of 
law,  and  to  the  end  that  they  may  be  administered.  Where  the  execu- 
trix has  entrusted  all  to  the  care  of  her  attorneys,  with  a  responsibility 
in  herself  to  the  extent  of  all  the  property,  it  is  a  small  circumstance  to 
be  obsenred  upon,  that  though  the  payment  of  a  debt,  not  in  a  course 
of  administration,  is  within  the  authority  as  between  the  creditor  and 
the  executrix,  yet  that  she  might  be  obliged  to  answer  to  other  creditors 
as  for  a  devastavit  in  respect  of  it.  In  truth,  this  direction  to  pay  in  a 
coarse  of  administration  may  operate  as  between  her  and  her  attorneys, 
bat  as  against  creditors  receiving  payment  of  their  debts  it  seems  to  me 
that  it  can  have  no  operation.  Much  stress  was  laid  in  the  argument 
on  there  being  no  express  power  given  to  the  attorneys  to  sign  accept- 
ances for  the  executrix,  but  the  objection  proves  too  much.  As  well 
might  it  be  argued,  that  if  the  cash  of  the  estate  was  kept  at  a  banker's, 
the  attornej's  should  not  draw  for  it  in  her  name.  The  true  question 
appears  to  me  to  be.  Whether  the  attorneys  under  this  power  have  a 
discretion  to  agree  with  creditors  for  the  forbearance  of  the  debts?  and 
that  the  rest  of  the  difficulty  has  more  of  form  than  substance  in  it.  If 
the  foundation  is  well  laid,  the  application  of  the  argument  to  the  par- 
ticular case  in  question  seems  obvious  and  decisive.  The  acceptance 
of  this  bill  of  exchange  is  called  a  securit}^  but  is  in  substance  merely 
a  mode  of  taking  twenty  months'  further  time  for  payment  of  a  debt, 
due  from  the  testator  to  these  plaintiffs,  and  pa3'able  out  of  the  assets. 
Had  the  twent}'  months'  credit  been  taken  by  a  mere  agreement  to  for- 
bear, and  she  had  been  sued  as  executrix  after  the  expiration,  of  the 
time  given,  she  could  not  have  pleaded  plen^  administravit,  because  by 
taking  the  credit  she  admitted  assets.  There  is  a  formal  difference  only 
between  that  case  and  the  present,  the  acceptance  appears  upon  the 
lace  of  the  bill  to  be  an  acceptance  by  her  as  executrix,  and  the  con- 
rideration  of  it  is  value  in  account  with  testator.  If  she  is  sued  in  her 
own  name,  and  not  as  executrix,  she  is  so  sued  upon  the  same  principle 
upon  which  assignees  of  a  bankrupt  are  sued  for  what  they  do  after 
they  become  assignees,  for  the  estate,  and  at  the  expense  of  the  estate. 
The  debt  is  still  substantially  the  debt  of  the  testator,  which  when  paid 
by  her  will  be  carried  to  the  account  of  the  testator's  estate.  I  think 
she  might  have  been  sued  as  executrix  upon  this  acceptance,  but  as  she 
could  not  in  that  case  have  availed  herself  of  a  plea  of  plene  adminis' 
travUj  it  was  not  necessary  so  to  sue  her.  In  neither  case  could  any 
defence  be  made  against  the  demand,  and  in  truth  no  defence  ought  to 
be  made,  for  the  creditor  who  accepts  this  kind  of  payment  purchases 
the  benefit  of  it,  the  estate  has  had  its  advanti^e,  and  this  defendant 
as  executrix  has  had  her  advantage  of  the  forbearance.  I  have  hitherto 
avoided  any  mention  of  the  particular  circumstances  of  this  case,  which 
tery  strongly  imply  the  knowledge  of  the  defendant  and  her  approba- 
tion of  the  making  these  acceptances,  but  here  they  ought  to  have  their 
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weight,  by  way  of  answer  to  the  suggestion  of  possible  inconvenienoe 
which  the  suffering  this  verdict  to  stand  might  produce.  I  confess  thai 
they  appeared  to  me  upon  the  trial,  and  do  now  upon  the  best  con- 
sideration that  I  can  give  to  the  case,  appear  to  me  to  be  strong  enough 
to  raise  an  implication  of  a  special  procuration,  if  that  were  thought 
necessary,  from  the  executrix  to  her  attorneys,  to  authorize  these 
acceptances,  and  that  the  defence  now  made  upon  the  strict  law  is 
against  conscience  and  good  faith.  I  have  already  taken  an  oppor* 
tunitj'  of  observing  on  the  case  depending  in  the  Court  of  King's  Bench, 
and  what  I  suppose  would  be  the  decision  of  that  court.  I  will  only 
now  repeat,  that  we  understand  that  it  did  not  appear  in  that  case, 
that  the  acceptance  was  given  for  the  payment  of  a  debt  due  from  the 
testator,  the  payment  of  which  had  been  agreed  to  be  postponed,  or  in- 
deed that  it  did  in  any  manner  touch  or  concern  the  execution  of  this 
trust,  which  is  the  great  and  distinguishing  feature  between  that  case 
and  the  present.  We  agree  that  this  power  cannot  authorize  the  giving 
acceptances  in  the  name  of  Mrs.  Baillie,  which  are  neither  expressed 
nor  proved  to  be  in  payment  of  the  testator's  debts.  The  case  now  in 
judgment  in  this  court  rests  on  its  own  particular  circumstances,  upon 
which  we  decide*  BtUe  discAarged^ 


BATTY  V.  CARSWELL. 
SupRBME  Court  of  New  Yore.    1806. 

[2  Johns.  48.] 

This  was  an  action  of  assumpsit,  on  a  promissory  note,  alleged  to 
have  been  made  by  the  defendants.  The  note  was  dated  the  23d  of 
October,  1801,  for  the  payment  of  $250,  in  60  days.  Plea  non  ctssump- 
sit.  The  cause  was  tried  at  the  Washington  circuit,  on  the  18th  of 
June,  1806,  before  Mr.  Chief-Justice  Kent. 

On  the  trial  the  subscribing  witness  to  the  note  swore  that  two  or 
three  weeks  previous  to  the  date  of  the  note,  David  Carswell,  one  of 
the  defendants,  applied  to  Abner  Carswell,  the  other  defendant,  to  b< 
his  surety  to  the  plaintiff,  on  a  note  for  $250,  payable  in  six  months, 
which  he  consented  to  do,  and  directed  the  witness  to  sign  his  name  to 
such  a  note.  A  few  days  afterwards,  and  before  the  note  was  made, 
David  Carswell  told  the  witness  that  he  had  informed  Abner  Carswell 
that  he  should  not  want  the  money  of  the  plaintiff,  as  he  could  do  with- 
out it.  The  witness,  with  the  assent  of  David  Carswell,  for  whom  he 
acted  as  clerk  and  agent,  but  without  the  privity  of  Abner  Carswell, 

1  The  reporter's  abstract  of  the  power  of  attorney  is  omitted.  The  essential  parti 
of  the  instrument  are  f onnd  in  Gardner  v,  Baillie«  aniej  p.  260.  —  Ed. 
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signed  the  note,  on  which  the  present  action  is  brought,  and  for  which 
David  Carswell  received  the  amount. 

It  appeared  that  Abner  Carswell  had  admitted  in  conversation  that 
be  had  authorized  the  other  defendant  to  use  his  name  to  a  note  for 
$250,  for  the  purpose  of  procuring  that  sum  of  the  plaintiff,  but  that  he 
was  told  by  David  Carswell  that  he  should  not  want  the  money,  and 
did  not  know  that  the  note  had  been  so  given  until  some  time  after- 
wards. The  note  was  then  offered  to  be  read  in  evidence,  but  objected 
to  by  the  defendants'  counsel,  because  it  had  not  been  proved  to  have 
been  signed  by  the  defendants ;  but  the  objection  was  overruled.  The 
defendanta'  counsel  then  moved  for  a  nonsuit,  which  was  refused.  The 
judge  charged  the  jury  that  if  they  believed  that  the  note  was  made  be- 
fore David  Carswell  had  told  the  other  defendant  that  he  should  not 
w&Dt  the  monej*,  the  plaintiff  would  be  entitled  to  recover,  otherwise 
they  ought  to  find  for  the  defendants ;  but  that  those  were  facts  on 
which  they  were  to  decide.     The  jury  found  a  verdict  for  the  plaintiff* 

A  motion  was  now  made  for  a  new  trial,  unless  the  court  should  think 
proper  to  grant  a  nonsuit. 

Footj  for  the  defendants. 

Crari/  and  Hussell,  contra. 

LiviNGSTOK,  J.,  delivered  the  opinion  of  the  court.  This  was  a  spe- 
cial power,  and  ought  to  have  been  strictly  pursued,  8  Term,  762. 
Bot  the  note,  to  which  Abner  Carswell  authorized  the  witness  to  put 
his  name,  was  to  be  payable  in  six  months  whereas,  the  one  he  signed 
had  only  sixty  days  to  run.  The  note,  then,  as  far  as  it  concerned 
Abner,  admitting  there  was  no  revocation,  was  made  without  his  au- 
thority. His  confession,  after  the  suit  was  commenced,  does  not  alter 
the  state  of  the  case.  It  was  merely  that  he  had  allowed  David  to  put 
his  name  to  a  note.  This  must  have  been  the  one  of  which  the  first 
witness  speaks,  which  was  to  be  payable  in  six  months.  There  must 
be  a  new  trial,  with  oosta,  to  abide  the  event  of  the  suit. 

Ifeu)  trial  granted, 
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Nisi  Frius.     1808. 

[1  Camp,  258.] 

Action  for  not  transferring  stock. 

The  only  witness  was  Watkins,  the  broker  in  this  transaction,  who 
stated  that  the  defendant  gave  him  orders  to  sell  out  £500  of  the  stock 
of  the  trustees  of  the  Commercial  Road ;  that  on  the  27th  of  August  he 
agreed  to  sell  it  to  the  plaintiff ;  that  as  the  transfer  could  not  be  made 
till  the  expiration  of  a  fortnight,  when  there  was  to  be  a  meeting  of  the 
trustees,  the  plaintiff  paid  him  for  the  stock  bj'  a  promissory  note  at  14 
days ;  that  in  taking  the  note  he  acted  with  a  view  to  his  emplojer's 
advantage,  thinking  the  stock  might  fall  before  the  transfer  oould  be 
made ;  that  he  paid  in  the  note  to  his  bankers,  where  it  was  attached 
for  a  debt  of  his  own  ;  and  that  at  the  end  of  the  fortnight  the  defend- 
ant refused  to  make  the  transfer,  as  he  had  received  no  part  of  the 
purchase  money. 

It  was  contended  for  the  plaintiff,  that  the  sale  of  the  stock  on  the 
27th  of  August  was  binding  on  the  defendant.  Watkins  was  his  autho^ 
ized  agent,  and  had  acted  bona  Jide  for  his  benefit  He  must  he 
supposed  to  have  empowered  his  agent  to  sell  the  stock  in  the  manner 
most  for  his  interest,  and  the  loss  ought  to  fall  upon  him,  not  upon  the 
plaintiff,  who  had  paid  for  the  stock,  under  the  natural  impression  that 
Watkins  had  authority  to  sell  it  immediately,  though  a  short  time  was 
to  intervene  before  the  stock  could  be  transferred  in  the  books  of  the 
trustees. 

Lord  Ellenbobough.  When  the  defendant  employed  the  broker  to 
sell  the  stock,  he  employed  him  to  sell  it  in  the  usual  manner.  He 
made  him  his  agent  for  common  purposes  in  a  transaction  of  this  sort. 
But  did  any  one  ever  hear  of  stock  being  absolutely  exchanged  for  a 
bill  at  14  days  ?  Has  a  broker  in  common  cases  power  to  give  credit 
for  the  price  of  the  stock  which  he  agrees  to  sell?  The  broker  here 
sold  the  stock  in  an  unusual  manner;  and  unless  he  was  expressly 
authorized  to  do  so,  his  principal  is  not  bound  by  his  acts. 

Plaintiff  nonsuUed. 

Oarroto^  Park,  and  Lawes,  for  the  plaintiff. 

The  Attorney' Chnercd  and  Reader^  for  the  defendant 
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HOGG  V.   SNAITH. 
Common  Pleas.      1808. 

[I  Tatinton,  347.] 

Troysb  for  two  bills  of  exchange.  Upon  the  trial  of  this  cause  at 
the  last  sittings  at  Guildhall,  before  Mansfield,  C.  J.,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the 
following  case.  The  plaintiff,  by  a  power  of  attorney  under  seal, 
constituted  English  his  attorney  revocable,  for  him,  in  his  name,  and  to 
bis  use,  to  ask,  claim,  demand,  recover,  and  receive,  from  the  commis- 
sioners of  His  Majesty's  navy,  or  whom  else  it  might  concern,  all  such 
salary,  wages,  &c.,  and  all  other  money  whatsoever,  as  then  was  or 
thereafter  should  be  due  to  him  for  his  service,  or  otherwise,  in  an}*  of 
His  Majesty's  ships;  then  followed  a  general  power  to  receive  all 
demands  from  all  other  persons  whatsoever ;  the  constituent  giving  and 
thereby  granting  unto  his  said  attorney,  his  substitutes  and  assigns,  all 
his  authority  and  lawful  power  in  the  premises  for  receiving,  recovering, 
obtaining,  compounding,  and  discharging  the  same,  as  fully  and  effectually 
as  he  himself  might  or  could  do  being  personally  present^  and  acquit- 
tances, releases,  or  any  other  discharges  in  his  name  to  make,  seal,  and 
deliver,  and  one  attorney  or  more  to  substitute,  and  at  pleasure  to 
revoke,  with  the  usual  clause  of  general  ratification.  By  virtue  of  this 
power  English  received  fVom  the  commissioners  for  victualling  His 
Majesty's  navy,  for  the  use  and  on  the  account  of  the  plaintiff,  the  two 
bills  in  question,  which  were  made  payable  to  the  plaintiff  or  his  order. 
Upon  each  of  these  bills  a  clerk  in  the  pay  department  of  the  victualling 
office  had  written  his  initials,  G.  S.,  with  the  words  '*  letter  of  attorney 
entered,  William  C.  English,  attorney,"  to  denote  that  the  power  was 
lodged  in  the  victualling  office,  and  that  the  proper  officer  there  recog- 
nized English  as  Hogg's  attorney.  English,  without  any  other  authority 
from  the  plaintiff  than  this,  being  indebted  to  the  defendants,  who 
were  his  bankers,  in  the  sum  of  £142,  applied  to  them  to  discount  these 
bills,  which  he  delivered  to  them,  indorsed  ''  W.  C.  English,  attorney." 
The  defendants  discounted,  and  placed  them  to  the  credit  of  his  account. 
Before  the  bills  were  due,  the  plaintiff  gave  the  defendants  notice  that 
be  had  revoked  the  power  of  attorney  made  in  favor  of  English,  and 
that  in  case  English  or  any  other  person  should  present  to  them  both  or 
either  of  the  bills  for  discount,  or  security  for  money  advanced,  they 
should  refuse  them ;  he  also  demanded  possession  of  the  bills,  which 
tbe  defendants  refiised  to  deliver  up.  The  defendants  offered  evidence 
that  it  was  a  general  usage  and  practice  for  attorneys,  constituted  by, 
and  acting  under  similar  powers,  to  negotiate  bills  of  this  description, 
by  indorsing  them  in  the  like  manner.  The  plaintiff  objected  to  the 
evidence,  but  Mansfield,  C.  J.,  admitted  it  subject  to  the  opinion  of 

the  court    And  it  was  proved  that  powers  of  attorney  lodged  at  the 
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victualling  office  were  not  all  in  one  and  the  same  form,  but  that  thiB 
particular  power  was  in  the  form  most  commonly  used  for  the  last  eight- 
een or  nineteen  years ;  before  which  time  victualling  bills  were  not  made 
payable  to  order,  but  an  assignment,  or  bill  of  sale,  was  necessary  to 
transfer  them  ;  that  the  bills  in  question,  thus  indorsed,  and  thus  marked 
by  the  clerk,  would  have  been  paid  at  the  victualling  office,  either  to 
English  or  any  other  person  who  should  have  produced  them  with  the 
same  indorsement,  but  for  the  notice  to  stop  the  pa^'meut,  which  had 
been  given  by  the  plaintiff.    That  it  was  the  practice  amongst  navy 
agents,  acting  under  similar  powers  of  attorney,  to  raise  money  for  the 
use  of  their  principals,  by  indorsing  similar  bills  in  the  same  way,  and 
delivering  them  to  their  bankers,  who  had  continually  advanced  money 
upon  them  and  had  received  the  contents  from  the  victualling  office,  with- 
out any  other  warrant  or  authority  than  such  indorsement ;  and  that  bills 
so  indorsed  and  marked  were  frequently  negotiated ;  it  being  considered 
that  the  mark  recognizing  the  appointment  of  the  attorney,  and  his 
indorsement,  rendered  them  negotiable.    The  questions  for  the  opinion 
of  the  court  were,  first,  Whether  upon  the  whole  evidence,  considering 
it  all  as  admissible,  English  had  sufficient  authority  to  indorse  and 
discount  the  bills  for  his  own  use  ?  and  if  the  court  should  be  of  opinion 
that  he  had,  then,  secondly,  Whether  the  evidence  objected  to  ought  to 
have  been  received?  and  if  the  court  should  be  of  opinion  that  it 
ought  not,  then,  thirdly,  Whether,  rejecting  the  evidence  of  usage,  and 
considering  the  case  apart  from  the  facts  found  upon  such  evidence, 
English  had  sufficient  authorit}'  to  indorse  and  discount  the  bills  for  his 
own  use? 

Best^  Serjt.,  for  the  plaintiff,  contended  that  no  authority  was  given 
to  English  by  the  power  of  attorney  to  discount  or  negotiate  these  bills ; 
and  so  far  as  his  acts  exceeded  the  scope  of  his  authority,  they  were 
wholly  void,  and  could  not  alter  the  plaintifTs  property  in  the  bills.  He 
observed  that  the  power  of  the  attornej^  was  limited  to  receiving  these 
bills  at  the  navy  office ;  and  it  then  became  his  duty  to  deliver  them  over 
to  the  plaintiff ;  for  by  the  course  of  the  navy  office,  the  delivery  of 
the  bills  was  payment  of  the  debt  due  fh)m  the  public  to  the  plaintiff. 
It  would  be  too  great  a  concession  to  allow  that  he  could,  even  at  the 
end  of  the  ninety  days,  indorse  them  for  the  purpose  of  receiving  the 
money  on  them  for  the  plaintiff's  use.  [Lawrence,  J.,  interposing, 
read  a  short  note  of  the  following  case,  as  decisive  of  the  first  point. 
^<  Hay,  Executor  v.  Goldsmidt  and  Another,  B.  R.,  Mich.  Term,  45  Geo. 
II  I.  This  was  an  action  brought  to  recover  the  money  which  had  been  re- 
ceived by  the  defendants  upon  a  bill  of  exchange,  payable  to  the  plain^ 
tiff's  testator,  Major-General  Patrick  Duff,  or  his  order,  of  which  bill  the 
defendants  had  obtained  payment  under  a  power  of  attorney  granted 
by  the  testator  to  J.  and  R.  Duff,  and  authorizing  them,  for  him  and  in 
his  name,  to  ask,  demand,  and  receive  from  the  East  India  Companjs 
or  whom  it  should  or  might  concern,  all  money  that  might  become  due 
to  him  on  any  account  whatsoever,  and  to  transact  all  business,  and 
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upon  Don-pajment  or  non-delivery  thereof,  for  him  and  in  his  name  to 
use  all  sach  lawful  ways  and  means  for  the  recovery  thereof  as  he  might 
or  ooold  do  if  he  was  personally  present,  and  did  the  same ;  and  on  pay- 
ment or  delivery  thereof,  for  him  and  in  his  name  to  make  and  give 
proper  receipts  or  other  discharges  for  the  same ;  and  one  or  more 
substitute  and  substitutes  under  them  to  appoint,  and  again  at  pleasure 
to  revoke,  giving  and  thereby  granting  unto  his  said  attorneys  and  their 
substitute  and  substitutes,  his  full  and  whole  power  and  authority  in  the 
premises ;  and  concluding  with  the  usual  clause  of  ratification.     Under 
this  power  J.  and  R.  Duff  received  an  India  bill  for  £2920  8«.  lOd'., 
payable  to  the  testator  or  his  order,  which  each  of  them  indorsed  ^  for 
Major-General  Patrick  Duff,  per  procuration,  James  Duff,  Robert  Duffl' 
They  discounted  the  bill  with  the  defendants  and  raised  money  on  it 
The  defendants,  by  their'  broker,  received  of  the  India  Company  the 
money  due  on  the  bill.    At  the  trial  a  verdict  was  found  for  the  plain- 
tiffs ;  and  Erskine,  for  the  defendants,  having  obtained  a  rule  nisi  for 
setting  aside  the  verdict,  and  entering  a  nonsuit,  the  question  for  the 
Court  of  King's  Bench  was,  whether  J.  and  R.  Duff  had  any  authority 
to  indorse    and    discount  the   bill?     The   present  Attorney-General 
(Gibbs)  and  Wilson  showed  cause,  and  contended  that  the  power  of 
attorney  gave  the  Duffs  authoritj'  to  receive  only,  and  not  to  negotiate 
the  bill.    Erskine  and  Gaselee,  contra,  relied  on  the  words,  ^  to  transact 
all  business/  as  giving  an  authority  to  do  more  than  merely  to  receive, 
and  contended  that  the  indorsement  was  only  a  substitution  of  other 
persons  for  the  attorneys  themselves,  which  the  power  enabled  them  to 
make.    The  cases  of  Howard  v.  Baillie,  2  H.  Bl.  618,  and  Gardner  v, 
Baillie,  6  Term  Rep.  592,  were  referred  to  in  the  course  of  the  argument 
*^The  court  was  of  opinion  that  the  power  to  transact  business  did  not 
authorize  the  Duffs  to  indorse  the  bill.     The  most  large  powers  must  be 
construed  with  reference  to  the  subject-matter.     The  words  '  all  busi- 
ness '  must  be  confined  to  all  business  necessary  for  the  receipt  of  the 
money.  Rule  discharged*^] 

Best.  2.  The  evidence  of  the  usage,  if  properly  received  in  the  prin- 
cipal case,  does  not  distinguish  it  from  that  of  Hay  v.  Golds midt  It 
was  proved,  indeed,  that  these  bills,  with  this  indorsement,  would  have 
been  paid,  except  for  the  notice,  and  that  navy  agents  are  accustomed 
to  raise  money  upon  similar  bills  for  the  use  of  their  principals.  But 
here  the  money  was  not  raised  for  the  use  of  the  principal,  but  for  that 
of  the  attorney.  But  3,  the  evidence  of  the  usage  ought  not  to  have 
been  admitted  at  all.  The  practice  of  abuses,  by  what  authority  soever 
it  may  be  countenanced,  cannot  be  received  to  enlarge  the  operation  of 
a  definite  written  instrument 

MarshaUy  Serjfc.,  cmtra,  admitted  that  according  to  Comb's  Case,  9 
Co.  75,  the  attorney  could  regularly  do  no  act  unless  in  the  name  of  his 
principal.  But  it  was  proved  that  these  bills,  indorsed  in  the  name  of 
the  attorney  and  not  in  that  of  the  principal,  would  have  been  paid  at 
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the  victualling  oflSce  when  due.  And  this  usage  had  now  so  long  pre- 
vailed that  it  induced  bankers  and  others  to  advance  mone^*  to  a  large 
amount  upon  this  title.  It  was  therefore  such  an  universal  practice  of 
a  trade  as  to  take  the  case  out  of  the  general  rule  of  law.  It  is  la 
every  day's  occurrence  that  evidence  is  received  of  the  usage  of  a  par- 
ticular trade  to  control  the  general  law ;  and  it  was  clearly  right  to 
receive  such  evidence  in  this  instance. 

Mansfield,  C.  J.  It  certainly  was  proved  at  the  trial  that  navy  and 
victualling  bills,  indorsed  under  a  power  like  this,  and  so  registered, 
currently  pass  from  hand  to  hand  like  bank  notes ;  but  I  was  neverthe- 
less of  opinion  that  parol  evidence  could  not  be  received  to  vary  a 
written  instrument.  But  if  the  evidence  of  the  usage  had  been  ten 
times  as  strong  it  would  not  have  authorized  this  transaction.  The 
banker  knew  that  these  bills  were  not  deposited  with  him  for  the  debt 
of  the  plaintiff,  but  for  that  of  English.  This  is  not  at  all  distinguish- 
able from  the  case  mentioned  by  my  brother  Lawrence ;  English  could 
not  possibly  pay  his  own  debt  to  Snaith  with  this  monej*. 

Heath,  J.,  concurred.  This  evidence  ought  not  to  be  received  to 
control  the  legal  import  of  a  known  instrument  in  trade  and  commerce. 

Lawbence,  J.,  was  of  the  same  opinion. 

Chahbre,  J.  This  authority  is  strictly  confined  to  receiving  the 
debt  due  to  the  plaintiff  from  the  commissioners  of  the  navj'.  English, 
by  receiving  the  bills,  performed  all  that  he  was  authorized  to  do.  He 
ought  afterwards  to  have  kept  them  in  his  possession  for  the  plaintiff. 
However,  even  supposing  that  his  power  extended  so  far,  that  if  he  had 
kept  the  bills  till  tJiey  were  due,  he  might  have  gone  to  the  treasurer  of 
the  navy  and  received  the  money  upon  indorsing  the  bills,  still  this  is 
clearly  a  deviation  from  that  usage.  But  the  evidence  of  the  nsage 
ought  never  to  have  been  received  for  the  purpose  of  altering  the  opera- 
tion of  a  written  instrument 

Let  the  poatea  he  delivered  to  theplainiiff} 


PICKERING  V.   BUSK. 
King's  Bench.    1812. 

lis  East,  38.] 

Trover  for  hemp.  At  the  trial  before  Lord  Ellenborouoh,  C.  J., 
at  the  sittings  after  Trinity  term  in  London,  it  appeared  that  Swallow, 
a  broker  in  London,  engaged  in  the  hemp  trade,  had  purchased  for  the 
plaintiff,  a  merchant  at  Hull,  a  parcel  of  hemp  then  lying  at  Symonds' 
wharf  in  Southwark.  The  hemp  was  delivered  to  Swallow,  at  the  desire 
of  the  plaintiff,  by  a  transfer  in  the  books  of  the  wharfinger  from  the 

1  See  Rossiter  i;.  Roasiter,  8  Wend.  494  (1832). ^£d. 
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name  of  the  seller  to  that  of  Swallow.  Shortly  afterwards  Swallow 
purchased  for  the  plaintiff  another  parcel  of  hemp,  lying  at  Brown's 
qoay,  Wapping,  which  latter  parcel  was  transferred  into  the  names  of 
Piekering  (the  plaintiff),  or  Swallow.  Both  these  parcels  of  hemp  were 
dalj  paid  for  by  the  plaintiff.  Swallow,  however,  whilst  the  hemp  re- 
mained thus  in  his  name,  having  contracted  with  Hay  ward  &  Co.,  as 
the  broker  of  Blackburn  &  Co.,  for  the  sale  of  hemp,  and  having  none  of 
his  own  to  deliver,  transferred  into  the  names  of  Hay  ward  &  Co.  the 
above  parcels  in  satisfaction  of  that  contract,  for  which  they  paid  him 
the  value.  Hayward  A  Co.  shortly  after  became  bankrupts ;  and  the 
plaintiff,  discovering  these  circumstances,  demanded  the  hemp  of  the 
defendants  their  assignees,  and  upon  their  refusal  to  deliver  it  the  present  / 

action  was  brought.  His  Lordship  was  of  opinion  upon  this  evidence,  / 
that  the  transfer  of  the  hemp,  by  direction  of  the  plaintiff,  into  SwaJ^^-y^/ 
low's  name,  authorized  him  to  deal  with  it  as  owner,  with  respect  to  A  / 
third  persons ;  and  that  the  plaintiff,  who  had  thus  enabled  him  to  \| 
assume  the  appearance  of  ownership  to  the  world,  must  abide  the  con-  i 
sequence  of  his  own  act  A  verdict  was  thereupon  found  for  the  defend-  I 
ants,  with  liberty  to  the  plaintiff  to  move  to  set  it  aside.  | 

The  Attorney-General  in  the  last  term  accordingly  moved  for  a  new 
trial,  on  the  ground  that  the  principal  in  this  case,  by  authorizing  the 
transfer  to  be  made  into  the  name  of  his  broker,  had  done  no  more  than 
was  usual  and  notorious  in  the  course  of  that  business,  and  therefore 
gave  no  authority  to  the  broker,  his  agent,  to  transfer  the  property 
without  his  direction.  Where  by  the  ordinary  course  of  trade  the  pos« 
aession  of  goods  is  left  with  an  agent,  he  cannot  dispose  of  it  as  his 
own,  but  the  purchaser  must  look  to  his  authority.  Such  is  the  case  of/ 
a  factor,  who  by  the  usage  of  trade  has  authority  to  sell,  but  not  to  .^ 
idedge.  Therefore  though  he,  like  the  broker  in  this  case,  be  the 
apparent  owner,  yet  his  pledge  will  not  bind  the  principal.  As  in 
M'Combie  v.  Davies,  6  East^  538,  and  7  East,  5,  where  an  assignment  of 
tobacco  in  the  King's  warehouse  had  been  taken  by  way  of  pledge  from 
the  broker  who  had  purchased  it  there  in  his  own  name  for  his 
principal,  it  was  held  that  the  pawnee  could  not  retain  it  against  the 
principal 

The  Court  now  distinguished  between  that  case  which  was  the  case 
of  a  pledge,  and  beyond  the  scope  of  a  broker's  general  authority ;  and 
this,  which  was  the  case  of  a  sale,  and  within  his  general  authority ; 
bat  they  granted  a  rule  to  show  cause,  as  the  point  was  of  general 
consequence. 

Qarroto^  Topping^  and  Taddy^  now  showed  cause  and  observed, 
that  Hayward  &  Co.,  who  purchased  the  hemp  of  Swallow,  had  no 
means  of  discovering  that  the  hemp  was  not  the  property  of  the  person 
in  whose  name  it  stood,  and  who  took  upon  him  to  deal  with  it  as  his 
own.  And  it  would  be  unjust  that,  because  the  broker  has  turned  out 
to  be  an  unfaithfhl  stewaid  of  his  employer,  the  innocent  purchasers 
ihoald  suffer  rather  than  the  plaintiff,  by  whose  act  in  suffering  the 

IS 
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goods  to  be  entered  in  the  broker's  name,  the  latter  was  enabled 
to  practise  the  delusion.  If  the  plaintiff  had  meant  to  retain  his 
dominion  over  the  property,  he  should  have  taken  the  transfer  in  his 
own  name  instead  of  the  broker's.  M'Combie  v.  Davies,  6  East,  538, 
was  the  case  of  a  pledge,  and  only  decides  that  a  broker  cannot  pledge 
the  goods  of  his  principal;  which  doctrine  was  before  laid  down  in 
I^atterson  v.  Tash,  2  Str.  1178,  in  the  case  of  a  factor.  But  here 
Swallow  has  made  an  absolute  sale ;  which  he  had  an  apparent  author- 
ity to  do:  and  according  to  Parker  v.  Patrick,  5  Term  Rep.  175,  the 
owner,  who  has  enabled  another  person  to  deal  with  the  goods  as  his 
own,  must  abide  the  consequence  if  any  loss  occur  by  third  persons* 
dealing  with  such  apparent  owner.  {Batlet,  J.  That  doctrine  in  its 
full  extent  would  give  the  pawnee  in  all  cases  a  better  title  than  the 
original  proprietor.] 

Uie  Attomey-Oeneral^  Park,  and  Abbott^  contra.  The  question  is 
whether  the  property  in  the  hemp  passed  by  the  sale  and  deliverj  of 
Swallow.  The  cases  of  Paterson  v,  Tash,  and  M'Combie  v.  Davies, 
establish  the  principle,  that  if  an  agent  go  beyond  his  authority  in  dis- 
posing of  the  goods  of  another,  that  other  is  not  bound  by  such  an 
excess  of  authority :  on  that  ground  only  has  it  been  held  that  a  factor 
cannot  pledge ;  because  his  principal  has  given  him  no  authority  to 
pledge.  But  he  may  sell,  because  his  principal  entrusts  him  with  an 
authority  to  sell.  How  then  can  a  broker,  who  has  no  authority  either 
to  sell  or  pledge,  bind  his  principal  b}'  a  sale?  [Loixl  Ellenborough, 
C.  J.  If  Swallow  had  not  the  hemp  for  the  purpose  of  sale,  for  what 
purpose  had  he  it?]  For  the  purpose  of  safe  custody,  and  for  the  con* 
yenience  of  the  owner.  The  world  had  no  right  to  conclude  from  the 
circumstance  of  the  goods  being  in  his  name,  that  therefore  he  had  the 
power  of  disposing  of  them.  The  argument,  that  the  property  in  goods 
should  follow  the  possession,  might  have  weight,  if  the  question  were 
whether  the  law  should  be  altered  in  this  respect :  but  that  such  is  not 
the  rule  of  law  is  clear  from  the  excepted  case  of  a  sale  in  market  overt, 
by  which  alone  the  property  of  another  is  bound.  If  a  person  entrust 
his  watch  to  a  watchmaker  for  the  purpose  of  repairing  it,  and  he  sell 
it,  the  owner  is  not  bound  by  such  sale,  because  he  had  given  no  author- 
ity to  sell.  [Lord  Ellekborough,  G.  J.  In  that  case  the  watchmaker 
is  not  exhibited  to  the  world  as  the  owner,  and  the  world  does  not  credit 
him  as  such  merely  by  reason  of  his  possession  of  the  property.  But 
here  Swallow  was  a  common  agent  for  the  sale  of  property  of  this  de» 
scription.]  Unless  Swallow  had  the  power  of  sale  expressly  given  him, 
no  such  power  can  be  implied  fh)m  the  mere  fact  of  the  goods  being 
entered  in  his  name  at  the  wharfs.  It  does  not  follow  that  he  who  per- 
mits the  possession  of  property  by  another  therefore  gives  him  an 
authority  to  dispose  of  it,  though  that  other  may  deal  in  goods  of  the 
same  kind.  If  one  entrust  a  chest  of  tea,  for  the  purpose  of  safe  cos- 
tody,  to  a  grocer  who  deals  in  such  commodity,  and  whom  the  world 
therefore  might  suppose  to  have  the  property  in  the  chest,  and  he  sell 
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it ;  the  chest  remaining  unbroken ;  without  doubt  the  owner  may  recover 
it  fW>m  the  vendee ;  for  the  grocer  was  only  entrusted  with  the  custody, 
and  in  cases  of  this  kind  the  rule  of  caveat  emptor  applies.  So  where 
goods  are  consigned  to  a  merchant  from  abroad,  the  consignee  cannot 
go  beyond  his  authority  in  disposing  of  them ;  and  yet  he  may  have  the 
full  possession  of  them  either  by  deliverj"  of  the  goods  themselves  or  of 
the  bills  of  lading,  and  may  thereby  impose  on  the  world.  The  princi- 
ple of  all  which  cases  is  this,  that  a  person  who  is  entrusted  with  the 
goods  of  another  can  do  no  more  in  respect  of  those  goods  than  what 
the  other  has  authorized  him  to  do.  Whether  Swallow  had  power  to 
sell  is  a  fact,  and  not  an  inference  of  law  arising  out  of  the  apparent 
possession :  but  no  such  fact  was  proved  or  found  in  this  case.  The 
only  distinction  between  this  and  the  case  of  a  factor  is  that  the  factor 
has  some  authority ;  that  is,  to  sell ;  but  here  Swallow  had  none.  In 
Wilkinson  v.  King,  2  Camp.  N.  P.  Cas.  335,  which  was  trover  for  lead, 
it  appeared  that  the  plaintiff  had  sent  the  lead  to  a  wharfinger  who  was 
accustomed  to  sell  lead ;  and  he  sold  it  to  the  defendant,  who  bought  it 
iond  Jlde:'yet  it  was  held  that  the  plaintiff  was  entitled  to  recover. 
[Lord  Ellenbobough,  C.  J.  That  was  the  case  of  a  wharfinger  whose 
proper  business  it  was  not  to  sell ;  and  to  whom  the  goods  were  sent  for 
the  mere  purpose  of  custody.]  The  case  states  that  he  was  accustomed 
to  sell  lead. 

Lord  Ellenbobough,  C.  J.  It  cannot  fairly  be  questioned  in  this 
case  but  that  Swallow  had  an  implied  authority  to  sell  Sti^ngers  can 
only  look  to  the  acts  of  the  parties,  and  to  the  external  indicia  of  prop- 
erty,  and  not  to  the  private  communications  which  may  pass  between  a 
principal  and  his  broker ;  and  if  a  person  authorize  another  to  assume 
the  apparent  right  of  disposing  of  property  in  the  ordinary  course  of 
trade,  it  must  be  presumed  that  the  apparent  authority  is  the  real  author- 
ity. I  cannot  subscribe  to  the  doctrine,  that  a  broker^s  engagements 
are  necessarily  and  in  all  cases  limited  to  his  actual  authority,  the  real- 
ity of  which  is  afterwards  to  be  tried  bj^  the  fact.  It  is  clear  that  he 
may  bind  his  principal  within  the  limits  of  the  authoritj'  with  which  he 
has  been  apparently  clothed  by  the  principal  in  respect  of  the  subject- 
matter  ;  and  there  would  be  no  safet}'  in  mercantile  transactions  if  he 
could  not.  If  the  principal  send  his  commodity  to  a  place,  where  it  is 
the  ordinary  business  of  the  person  to  whom  it  is  confided  to  sell,  it 
most  be  intended  that  the  commodity  was  sent  thither  for  the  purpose 
of  sale.  If  the  owner  of  a  horse  send  it  to  a  repository  of  sale,  can  it 
be  implied  that  he  sent  it  thither  for  any  other  purpose  than  that  of 
Bale?  Or  if  one  send  goods  to  an  auction-room,  can  it  be  supposed  that 
he  sent  them  thither  merely  for  safe  custody  ?  Where  the  commodity 
is  sent  in  such  a  way  and  to  such  a  place  as  to  exhibit  an  apparent  pur* 
poBe  of  sale,  the  principal  will  be  bound  and  the  purchaser  safe.  The 
case  of  a  factor  not  being  able  to  pledge  the  goods  of  his  principal  con* 
fided  to  him  for  sale,  though  clothed  with  an  apparent  ownership,  has 
been  pressed  upon  ns  in  the  argument,  and  considerably  distressed  our 
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decision.  The  Court,  however,  will  decide  that  question  when  it  arises, 
consistently  with  the  principle  on  which  the  present  decision  is  founded. 
It  was  a  hard  doctrine  when  the  pawnee  was  told  that  the  pledger  of  the 
goods  had  no  authority  to  pledge  them^  being  a  mere  factor  for  sale ;  and 
yet  since  the  case  of  Paterson  v.  Tash,  that  doctrine  has  never  been 
overturned.  I  remember  Mr.  Wallace  arguing,  in  Campbell  v.  Wright,  4 
Burr.  2046,  that  the  bills  of  lading  ought  to  designate  the  consignee  as 
factor,  otherwise  it  was  but  just  that  the  consignors  should  abide  bj  the 
consequence  of  having  misled  the  pawnees.  The  present  case,  however, 
is  not  the  case  of  a  pawn,  but  that  of  a  sale  bj'  a  broker  having  the 
possession  for  the  purpose  of  sale.  The  sale  was  made  by  a  person  who 
had  all  the  indicia  of  property :  the  hemp  could  only  have  been  trans- 
ferred into  his  name  for  the  purpose  of  sale ;  and  the  party  who  has  so 
transferred  it  cannot  now  rescind  the  contract.  If  the  plaintiff  had  in- 
tended to  retain  the  dominion  over  the  hemp,  he  should  have  placed  it 
'  .in  the  wharfinger's  books  in  his  own  name. 

Grose,  J.  The  question  whether  the  plaintiff  is  bound  by  the  act  of 
Swallow,  depends  upon  the  authority  which  Swallow  had.  '  This  being 
a  mercantile  transaction,  the  jur}*  were  most  competent  to  decide  it; 
and  if  I  had  entertained  any  doubt,  I  should  rather  have  referred  the 
question  to  them  for  their  determination  :  but  I  am  perfectly  satisfied : 
I  think  Swallow  had  a  power  to  sell. 

Le  Blanc,  J.  The  law  is  clearly  laid  down,  that  the  mere  possession 
of  personal  property  does  not  convey  a  title  to  dispose  of  it ;  and,  which 
is  equally  clear,  that  the  possession  of  a  factor  or  broker  does  not 
authorize  him  to  pledge.  But  this  is  a  case  of  sale.  The  question  then 
is  whether  Swallow  had  an  authoritv  to  sell  To  decide  this,  let  us  look 
at  the  situation  of  the  parties.  Swallow  was  a  general  seller  of  hemp : 
the  hemp  in  question  was  left  in  the  custody  of  the  wharfingers,  part  in 
the  name  of  Swallow,  and  part  in  the  name  of  the  plaintiff  or  Swallow, 
which  is  the  same  thing.  Now  for  what  purpose  could  the  plaintiflT  leave 
it  in  the  name  of  Swallow,  but  that  Swallow  might  dispose  of  it  in  his 
ordinary  business  as  broker?  if  so,  the  broker  having  sold  the  hemp, 
the  principal  is  bound.  This  is  distinguishable  from  all  the  cases  where 
goods  are  left  in  the  custody  of  persons  whose  proper  business  it  is  not 
to  sell. 

Batlbt,  J.  sjt  may  be  admitted  that  the  plaintiff  did  not  give 
Swallow  any  express  authority  to  sell ;  but  an  implied  authority  may  be 
given :  and  if  a  person  put  goods  into  the  custody  of  another,  whose 
common  business  it  is  to  sell,  without  limiting  his  authority,  he  thereby 
confers  an  implied  authority  upon  him  to  sell  them.  Swallow  was  in 
the  habit  of  buying  and  selling  hemp  for  others,  concealing  their  names. 
And  now  the  plaintiff  claims  a  liberty  to  rescind  the  contract,  because 
no  express  authority  was  given  to  Swallow  to  sell.  But  is  it  competent 
to  him  so  to  do?  If  the  servant  of  a  horse  dealer  with  express  direc- 
tions not  to  warrant,  do  warrant,  the  master  is  bound ;  because  the  ser- 
vant, having  a  general  authoritj*  to  sell,  is  in  a  condition  to  warrant, 
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and  the  master  has  not  notified  to  the  world  that  the  general  authority 
is  circamscribed.  This  case  does  not  proceed  on  the  ground  of  a  sale 
in  market  overt,  but  it  proceeds  on  the  principle,  that  the  plaintiff  hay- 
ing given  Swallow  an  authority  to  sell,  he  is  not  at  liberty  afterwards, 
wiien  there  has  been  a  sale,  to  deny  the  authority. 

Mule  discharged^ 


WHITEHEAD  v.  TUCKETT. 
King's  Bench.     1812. 

[16  East,  400.] 

In  trover  for  thirty-seven  hogsheads  of  sugar,  which  was  tried  before 
Lb  Blanc,  J.,  at  Lancaster,  a  verdict  was  found  for  the  plaintiffs  for 
£3,000,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  defendant,  a  wholesale  grocer  at  Bristol,  employed  Sill  &  Co.^ 
brokers  at  Liverpool,  to  buy  and  sell  on  his  account  great  quantities  of 
sugars.  The  greater  part  were  bought  on  speculation  for  resale,  and 
were  resold  at  Liverpool,  but  some  were  occasionally  sent  to  the  de- 
fendant. Sill  &  Co.  usually  bought  and  paid  for  the  sugars  in  their 
owif  names,  and  in  like  manner  resold  and  received  the  purchase- 
moneys  in  their  own  names.  They  did  not  draw  upon  the  defendant 
for  the  particular  amount  of  each  purchase,  nor  remit  to  him  the  par- 
ticnlar  bill  received  in  payment  on  each  sale ;  but  there  was  a  general 
fanning  account  between  them.  Sill  &  Co.  never  had  a  general  au- 
thority to  buy  for  the  defendant,  but  in  each  instance  received  his 
directions  for  so  doing;  but  when  the  markets  were  low,  they  had 
sometimes  an  unlimited  authority  as  to  quantity  or  price.  Previously 
to  the  transaction  which  gave  rise  to  the  present  action,  Sill  &  Co.  had 
not  a  general  authority  to  sell  at  their  discretion,  but  received  the  de- 
fendant's directions  to  sell  on  each  occasion,  and  were  limited  as  to 
price;  and  upon  the  transaction  in  question  they  had  no  other  authority 
in  general  than  what  appears  from  the  letters  hereinafter  stated.  In 
May,  1810,  Sill  &  Co.  bought  in  their  own  names  fifty  hogsheads  of 
St.  Croix  sugar  of  Ewaii;,  Rutson,  &  Co.,  on  account  of  the  defendant, 
paid  for  them  by  their  own  draft,  and  reimbursed  themselves  by  drafts 
on  the  defendant ;  not  for  the  particular  amount  of  this  purchase,  but 
on  the  general  account  running  between  them.  The  samples  were  sent 
18  usual  to  Sill  &  Co.'s  office,  and  remained  there  till  the  sale  to  the 
plaintiffs  hereafter  mentioned,  and  the  sugars  were  removed  from  the 
warehouse  of  the  sellers  to  the  warehouse  of  Sill  &  Co. 

The  following  are  extracts  from  the  correspondence  between  Sill  & 

*  And  tee  Dyer  v.  Pearson,  8  B.  &  C.  38  (1824) ;  McNeil  v.  Tenth  National  Bank, 
MN.  T.  325  (1871) ;  Cole  v.  North- Western  Bank,  L.  R.  10  C.  P.  354,  364-365,  369 
(Sz.Ch.,1875).^ED. 
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Ck>.  and  the  defeDdant      Sill  to  Tuckett,  7th  July,  1810 :  <<  We  attend 
to  your  instructions  of  selling  1  a  200  hogsheads  of  your  sugar  as  sooii 
as  we  can  get  4a.  to  5s.  per  cwt  on  them,  and  having  an  order  from 
C.  £.  Rawlins,  of  your  place,  we  have  sold  him  forty  hogsheads  aud 
two  barrels,  St  Lucia  sugar,  belonging  to  you,  at  73s.,  payable  by  his 
acceptance  at  four  months,  which,  trust  will  meet  with  your  approba^ 
tion."      Tuckett  to  Sill  &  Co.,  9th  August,  1810:  <' We  are  in  no 
hurrj'  to  part  with  the  sugars  under  your  care,  but  whenever  your 
market  should  advance  Ss.  above  the  present  price,  you  may  sell  the 
whole  of  the  St.  Croix  sugars,^  bought  in  May  last,  at  68a.  or  69«. ; 
on  the  best  terms  to  safe  men."    Sill  &  Co.  to  Tuckett,  11th  August, 
1810:    *^  We  shall  not  offer  any  more  of  j'ours  for  the  present,  unless 
the  prices  advance  further."    Tuckett  to  Sill  &  Co.,  11th  August, 
1810 :    *^  By  our  B.  Sykes's  letter  to-day,  we  see  he  is  arrived  at  Liver- 
pool, and  that  you  have  disposed  of  Qve  of  our  lots  of  sugar  at  4a. 
profit,  which  we  are  sorry  for,  as  our  late  intention  was  to  hold  every 
cask  until  the  prices  got  much  higher,  which  we  are  very  confident  will 
be  the  case  within  six  weeks.    N.  B.   Of  course  you  will  not  offer  any 
more  for  sale  till  further  instructions  from  Bristol."    Tuckett  to  Sill 
&  Co.,  27th  August,  1810 :    '^  Our  raw  sugar  market,  though  not  brisk, 
continues  to  keep  up,  gives  some  prices,  and  we  are  verj'  confident  the 
price  will  continue  to  advance ;  when  you  can  obtain  10a.  per  cwt  on 
cost,  we  may  be  inclined  to  sell  a  few  of  our  sugars.    Though  we  are 
poor,  we  are  willing  to  suspend  a  little  while  longer,  being  very  confi- 
dent far  better  prices  will  be  obtained  by  and  by."    Tuckett  to  Sill  & 
Co.,  22d  September,  1810:    ^^  Sugars  we  are  not  inclined  to  seU  at 
present,  from  an  undoubted  opinion  that  they  will  soon  rally  again."* 
Tuckett  to.Sm  <&  Co.,  22d  October,  1810:    ''Our  sugar  market  is 
brisk  and  advancing.     Could  there  be  any  possibilit}*  of  selling  the  St 
Domingo  coffee  at  anything  like  cost  price  ?    Should  the  sugar  market 
advance  about  2a.  higher,  you  may  sell  any  of  our  sugars,  when  cost 
price  and  expenses  can  be  obtained,  to  men  of  undoubted  safety.    We 
see  by  your  letter  that  raw  sugars  are  much  sought  after ;  and  if  joa 
can  get  la.  for  these  three  lots  of  St  Croix,  bought  in  the  fifth  month, 
at  69a.  6d.  you  may  let  them  go.     The  88  hc^sheads  of  AB.L.  that  joa 
value  at  71a.  would  bring  here  74a.  or  75a.,  we  attend  your  replj'." 

On  the  15th  of  October,  1810,  Sill  <&  Co.  sold  the  fifty  hogsheads  of 
St  Croix  sugar  to  the  plaintiffs,  at  69a.  per  cwt. ;  and  an  invoice  waB 
made  out  and  delivered  by  Sill  &  Co.  to  the  plaintiffs,  headed  as  fol- 
lows :  '^  Liverpool,  10th  month,  15th,  1810.  Whitehead,  Whittle  and 
Herd,  Bought  of  James  Sill  &  Co.  50  hogsheads  sugar,  payment  in 
three  months  and  twelve  days,  equal  to  four  months  cash."  Then  fol- 
lows a  statement  of  the  numbers  and  weights*  amounting  to  634  c. 
2  q.  3  lb.  nett,  at  69a.,  £2,189  2a.  4^.  The  plaintiffs  duly  paid  Sill 
&  Co.  for  these  sugars,  according  to  the  contract ;  and  afterwards,  ob 

^  The  BUgan  in  qaestion  were  part  of  the  St.  Croix  sugars  here  mentioned.— Bb>^ 
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tbeir  application,  thirteen  hogsheads  were  delivered  by  Sill  &  Co.  to 
the  plaintiffs,  and  by  them  removed ;  namely,  three  hogsheads  on  the 
80th,  and  ten  on  the  25th  of  October,  1810.  Sill  <&  Co.  did  not  inform 
the  defendant  of  the  sale  of  these  sugars  to  the  plaintiffs,  nor  of  the 
delivery  of  those  last  mentioned,  nor  did  they  remit  to  him  the  purchase 
money  b}*  them  received  from  the  plaintiffs.  The  I'emaining  thirtj- 
seven  hc^sheads  continued  in  the  warehouse  of  Sill  &  Co.  until  their 
bankruptcy,  when  they  were  taken  possession  of  by  the  defendant ;  and 
upon  his  refusal  to  deliver  them  to  the  plaintiffs,  this  action  was  brought. 
If  the  plaintiffs  are  entitled  to  i*ecover,  the  amount  of  the  damages  was 
agreed  to  be  settled  b}'  arbitration  at  Liverpool.  The  question  for  the 
opinion  of  the  Court  was  whether  the  plaintiffs  were  entitled  to  recover? 
if  they  were,  the  verdict  was  to  stand,  or  be  entered  for  such  sum  as 
should  be  awarded :   if  not,  a  nonsuit  was  to  be  entered* 

Richardson^  for  the  plaintiffs. 

Scarlett^  for  the  defendant.^ 

Richardson  in  replj'. 

Lord  Ellenborough,  C.  J.  This  is  an  action  brought  by  the  plain- 
tiffs to  recover  the  value  of  certain  hogsheads  of  sugar  purchased  by 
them  of  Sill  &  Co.,  who  are  brokers  at  Liverpool,  which  the  defendant 
claims  to  retain  as  his  property,  as  having  been  improperly'  disposed  of 
by  Sill  &  Co.,  to  whom  he  had  intrusted  them  for  the  purposes  of  sale 
under  a  limited  authority,  which  the}'  had  exceeded.  Much  of  the  argu- 
ment in  this  case  has  turned  upon  the  question  whether  Sill  &  Co.  were 
invested  with  a  general  authority  to  sell  tbe  sugars :  when  that  question 
18  discussed,  it  may  be  material  to  consider  the  distinction  between  a 
particular  and  a  general  author! t}- ;  the  latter  of  which  does  not  im- 
port an  unqualified  authorit}*,  but  that  which  is  derived  from  a  multi- 
tude of  instances ;  whereas  the  former  is  confined  to  an  individual 
instance.  Such  was  the  distinction  which  governed  the  decision  in 
Fenn  v.  Harrison,  and  in  the  MS.  case  cited.  Now  in  that  sense  of  the 
term  general  authority,  Sill  &  Co.  were  general  agents ;  for  they  bought 
and  sold  in  a  multitude  of  instances  in  their  own  names,  paid  and  re- 
ceived the  money  in  their  own  names,  and  blended  their  accounts  of 
receipts  and  paj-ments,  without  carrying  each  order  to  a  separate  ac- 
count with  the  defendant ;  and  although  there  was  a  communication 
between  them  and  the  defendant  as  to  the  price  and  time  of  sale,  j^et  the 
world  was  not  privy  to  that  communication,  and  had  therefore  no  means 
of  knowing  that  their  general  authority  was  controlled  bj-  the  interpo- 
sition of  any  check.  But  even  looking  to  the  letters,  I  find  nothing 
in  them  to  contravene  a  general  power  of  sale.    There  are  indeed  par- 

1  Scadett  "meDtioned  a  MS.  case  in  1792  or  1793  to  the  following  effect :  A  ser- 
VBDt  was  sent  with  a  horse  to  a  fair,  with  an  express  order  from  the  master  not  to  sell 
it  under  a  certain  snm  ;  the  servant,  notwithstanding,  sold  it  for  a  less  sum ;  upon 
which  the  master  immediately  gave  notice  and  hronght  trover  against  the  pur- 
chaser; and  it  was  held  that  he  might  recover,  because  the  servant  was  not  his  general 
agent."— Rep. 
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J'  IT  allasioiis  as  to  the  price  and  time  of  sale,  bj  way  of  advice  and 
action ;  but  I^»nnot  find  that  they  contain  any  general  prohibition 
11,  nor  any  absolute  limitation  of  the  terms  on  which  they  were  to 
In  the  letter  of  the  9th  of  August,  the  defendant  writes  to  Sill 
&  Co.  ^'  that  they  may  sell  the  whole  of  the  St  Croix  sugars  at  6Ss,  or 
69«.  on  the  best  terms,  to  safe  men."  If  these  expressions  are  to  be 
construed  into  so  many  restrictions  of  the  power  of  the  brokers,  it 
will  follow  that  they  were  not  only  limited  as  to  price,  but  also  as  to 
the  terms  of  sale,  which  according  to  the  letter  were  to  be  the  best,  and 
as  to  the  purchasers  who  were  to  be  safe  men ;  and  if  in  either  of  these 
respects  the  contract  made  by  them  should  fail,  their  principal  would 
have  a  right  to  reject  it.  But  if  this  could  be  done,  in  what  a  perilous 
predicament  would  the  world  stand  in  respect  of  their  dealings  irith 
persons  who  may  have  secret  communications  with  their  principal 
Such  communications  therefore  must  not  be  taken  as  limitations  of 
their  power,  however  wise  they  may  be  as  suggestions  on  the  part  of 
the  principal.  In  another  letter  the  defendant,  alluding  to  information 
which  his  house  had  received  from  Sill  &  Co.,  of  their  having  disposed 
of  some  lots  of  sugars,  remarks  ^^  that  they  are  sorry,  as  their  late  in- 
tention was  to  hold  ever}'  cask  until  the  prices  got  much  higher."  Now 
this  is  the  very  language  of  a  person  who  had  given  his  broker  an  aa- 
thorit}'  to  exercise  his  discretion  upon  the  subject,  and  not  of  one  who 
might  have  repudiated  the  contract  as  being  contrary  to  his  instructiona 
The  subsequent  letter  of  the  27th  of  August  to  Sill  &  Co.  states, 
^'  when  you  can  obtain  lOs.  per  cwt.  on  cost,  we  may  be  inclined  to 
sell  a  few  of  our  sugars/'  &c.  This  is  a  mere  communication  of  specih 
lation  and  advice  from  the  principal  to  the  brokers,  which  presumes  t 
general  authority  in  the  brokers,  with  a  desire,  on  the  part  of  the  prin- 
cipal, to  direct  them  in  the  exercise  of  it.  The  case  of  Paterson  v» 
Tash  ^  is  not  involved  in  the  decision  of  this :  when  that  case  comes 
directly  before  us,  we  shall  take  occasion  to  consider  it  apart  Look- 
ing then  at  this  correspondence  (which  might  perhaps  have  been  more 
properly  left  to  the  consideration  of  a  jurj'),  we  find  that  there  wass 
sale  of  part  of  these  sugars  recognized  in  one  instance  by  the  defend- 
ant, and  that  subsequently  there  was  not  any  positive  prohibition  against 
future  sale.  Upon  the  whole,  therefore,  I  think  it  must  be  inferred  that 
Sill  &  Co.  had  a  general  authority  to  sell,  and  that  the  sale  made  b; 
them  is  valid. 

Grose,  J.  I  have  had  considerable  doubts  on  this  question  as  the 
argument  has  gone  on :  I  was  inclined  at  first  to  think,  fh>m  the  letters 
stated  in  the  case,  and  f^om  finding  the  defendant  constantly  speaking 
in  them  of  selling  at  certain  prices,  that  Sill  &  Co.  had  not  a  genertl 
authority  to  sell ;  but  upon  consideration  I  think  the  discretion  of  the 
brokers  was  left  very  much  at  large  in  the  business ;  and  when  that  is 
the  case,  it  would  be  very  dangerous  to  hold  third  persons  bound  by 

1  iin^p.  253— Ed. 
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oommuDications  passing  behind  their  back  between  a  principal  and  his 
broker.  I  think,  therefore,  under  these  circumstances,  that  the  prin- 
cipal was  bound  bj  the  acts  of  the  brokers. 

Lb  Bulno,  J.  The  plaintiffs  are  the  vendees  from  Sill  &  Co.  of  cer- 
tain hogsheads  of  sugars,  for  which  they  have  paid  the  value ;  the  de- 
fendant is  the  person  who  emploj'ed  Sill  &  Co. ;  and  the  question  is 
whether  the  Court  can  collect  from  the  circumstances  stated  that  Sill  & 
Go.  had  a  general  authority  to  sell  ?  In  order  to  determine  that  ques- 
tion, I  think  the  Court  is  not  to  look  to  the  correspondence  as  it  relates 
to  this  particular  parcel  of  sugars  only,  but  as  it  is  connected  with  all  the 
circumstances  of  the  case.  It  appears  then  that  the  goods  wei*e  left  with 
Sill  &  Co.  for  sale ;  and  although  they  had  not  a  general  authority  ex- 
pressly given  to  them  by  the  letters,  yet  that  in  many  instances  they 
bought  and  sold  for  the  defendant  in  their  own  names,  without  making 
any  specific  appropriation  to  the  separate  account  of  the  defendant 
either  of  the  moneys  received  in  respect  of  such  sales,  or  of  the  moneys 
expended  on  such  purchases.  Thus  they  appeared  acting  as  general 
agents  for  the  defendant ;  and  upon  one  occasion  in  particular  (already 
alluded  to  by  my  Lord),  when  the  defendant  received  intelligence  of 
their  having  sold  a  lot  at  a  lower  price  than  he  intended,  instead  of 
repudiating  the  bargain  as  contrary  to  his  instructions,  we  find  him 
indeed  expressing  his  son'ow  thereupon,  but  acquiescing  in  that  which 
bad  been  done.  Can  the  court  then  say,  after  these  instances  of  gen* 
eral  authority  exercised  over  the  goods  of  the  principal,  that  in  this 
particular  instance  the  authority  of  Sill  &  Co.  was  controlled,  so  as  to 
invalidate  a  sale  made  by  them  to  a  bond  fide  purchaser?  I  think  it 
cannot,  but  that  under  the  circumstances  we  must  hold  the  defendant 
to  be  bound  by  the  general  authority  thus  given  to  Sill  &  Co.  It  is 
annecessary  to  enter  into  the  question  whether  an  agent  who  exceeds 
his  authority  can  bind  his  principal. 

Batlet,  J.  I  think  the  only  conclusion  to  be  drawn  from  the  facts 
stated  is  that  Sill  &  Co.  had  a  general  authority  to  sell,  and  that  it 
would  be  a  fraud  on  the  public  to  hold  otherwise.  Sill  &  Co.  were 
common  brokers  for  the  sale  of  sugars ;  and  if  the  defendant  suffered 
them  to  buy  and  sell  for  him  in  their  own  names,  and  thereby  to  hold 
themselves  out  to  the  world  as  the  owners  of  the  goods,  he  must  be 
taken  to  have  given  them  a  general  authority.  There  was  nothing  to 
designate  him  as  the  owner ;  neither  the  bills  of  sale  being  in  his  name 
nor  the  price  of  the  goods  sold  or  purchased  carried  to  his  separate  ac- 
count ;  so  that  in  all  respects  Sill  &  Co.  appeared  as  the  owners.  If, 
therefore,  thej'  have  abused  the  confidence  reposed  in  them,  the  defend- 
ant, who  intrusted  them,  and  not  the  plaintiffs,  the  innocent  purchasers,, 
must  suffer  for  it.  I  agree,  therefore,  that  the  plaintiffs  are  entitled  to 
recover. 

Per  Curiam^  Pottea  to  the  plaintiffs 
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GUERREIRO  v.   PEILE. 
Kino's  Bench.     1820. 

[3  B.  j*  ^2J.  616.] 

Teover  for  twenty-five  pipes  of  wine ;  plea,  not  guilty.     At  the  trial 
before  Abbott,  C.  J.,  at  the  London  sittings  after  Hilary  term,  tiie  fol* 
lowing  appeared  to  be  the  facts  of  the  case :   The  plaintiffs,  who  were 
merchants  resident  at  Oporto,  in  May,  1818,  consigned  the  wines  in 
question  for  sale  to  Burmester  and  Vidal,  who  were  merchants  resident 
in  London.  They  employed  one  White,  a  broker,  to  sell  the  same ;  and 
he,  on  the  29th  October,  by  their  orders,  made  the  two  following  con- 
tracts with  the  defendants,  which  were  both  written  on  the  same  sheet 
of  paper:   ''Bought  29th  October,  1818,  for  Messrs.  Burmester  and 
Vidal,  of  Messrs.  Sol.  Peile  and  Son,  65  puncheons  of  Jamaica  rum, 
of  good  clear  merchantable  quality,  of  average  15  per  cent  over  proof, 
4s.  Id.  per  gallon ;  coopered  and  fitted  up  free  on  board ;  no  bill  to  be 
drawn ;  the  quality  to  be  approved  to-morrow.     Sold  29th  October, 
1818,  for  Messrs.  Burmester  and  Vidal,  to  Messrs.  Sol.  Peile  and  Son, 
25  pipes  of  port  wine,  vintage  1815,  £53  per  188  gallons,  housed  and 
all  charges  paid ;  no  bill  to  be  drawn ;  but  this  being  considered  a  barter 
transaction  for  the  above  65  puncheons  rum,  the  balance  is  to  be  paid 
in  cash :  as  these  wines  have  not  been  tasted  by  Messrs.  Peile  and  Son, 
this  contract  to  be  void  if  not  approved  of  to-morrow."    White  did  not 
know  that  Burmester  and  Vidal  were  only  factors  in  this  transaction; 
nor  was  there  any  evidence  to  show  that  the  defendants  knew  that  fact 
In  pursuance  of  these  contracts,  Burmester  received  the  rums,  and  the 
defendants  the  wines,  and  a  balance  was  paid  to  the  latter  upon  the 
two  transactions.     In  February,  1819,  Burmester  and  Vidal  became 
bankrupts,  without  having  accounted  to  the  plaintiffs  for  the  proceeds 
of  the  wine.     White  proved  that  he  had  been  frequently  concerned  in 
similar  transactions  of  barter ;  and  other  witnesses  proved  that  it  was 
not  an  uncommon  practice  among  principals  to  barter  one  species  of 
goods  for  another.    It  was  contended  by  the  plaintiff,  that  Burmester 
and  Vidal,  being  merely  factors,  had  authority  to  sell  only  in  the  usual 
way  for  money,  but  not  to  barter ;  and  consequently  that  by  these  con- 
tracts no  property  had  passed  to  the  defendants.     The  Lord  Chief  Jas- 
tice  told  the  jury  that  if  they  were  of  opinion  that  Peile  &  Co.  knew 
Burmester  and  Vidal  to  be  factors,  they  should  find  for  the  plaintiff; 
and  supposing  that  they  did  not  know  that  fact,  if  the  Jury  thought 
that  this  was  a  transaction  in  the  ordinary  course  of  trade  when  parties 
are  dealing  with  their  own  commodities,  they  would  find  for  the  de- 
fendant   The  jury  found  a  verdict  for  the  defendant.    Scarlett  in  last 
Easter  term  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  factor  in  this  case  had  exceeded  his  authority  by  bartering,  aod 
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ooDseqaently  that  do  property  passed  to  the  vendor;  and  he  cited 
Anoni/mousj  12  Mod.  514,  and  Wiltshire  v.  /Simsy  1  Campb.  258. 

The  jSoiicitor-Oenercdy  Oumey^  and  Puller ^  now  showed  cause.  The 
Jory  have  found  that  this  was  a  transaction  in  the  usual  course  of  trade ; 
and  if  so,  it  is  clear  that  the  principal  was  bound.  Although  this  ap* 
pears  to  be  a  case  of  barter,  it  really  constitutes  two  distinct  contracts 
of  sale :  a  sale  of  the  rums  by  Feile,  and  a  sale  of  the  wines  by  Bur* 
mester  and  Vidal. 

Abbott,  C.  J.  My  learned  Brothers  think  that  I  ought  to  have  told 
the  Jury  upon  these  facts,  that  this  was  a  transaction  of  barter,  and 
that  the  plaintiflTs  property  was  not  divested,  because  a  factor  has  no 
authority  to  barter ;  and  I  am  also  of  that  opinion.  This  rule  must 
therefore  be  made  absolute. 

Batlst,  J.  I  am  of  the  same  opinion.  Burmester  and  Vidal  had 
authority  only  to  sell,  and  that  for  money,  to  be  forthcoming  to  the 
plaintiffs.  But  in  this  case  not  one  farthing  of  money  would  ever  be 
forthcoming  to  the  plaintiffs;  for  the  amount  due  for  the  rums  ex- 
ceeded the  value  of  the  wine. 

HoLROTD,  J.  I  am  of  opinion  that  Burmester  and  Vidal  had  no 
authority  to  barter.  In  looking  at  this  transaction  we  must  look  at 
the  real  nature  of  the  thing,  not  at  the  color  given  to  it  b}'  the  parties. 
If  this  had  been  a  sale  in  market  overt,  the  case  might  have  been  dif- 
ferent ;  but  that  not  being  so,  the  principle  of  caveat  emptor  applies, 
and  the  person  buying  is  bound  by  the  authority  which  the  person  has 
who  sells.  Where  a  factor  sells  the  goods  of  his  principal|  it  is  his 
duty  to  keep  that  sale  wholly  unconnected,  and  not  to  mix  other  mat- 
ters with  it  to  the  detriment  of  his  principal ;  and  therefore  the  rule  for 
a  new  trial  must  be  made  absolute.  Mule  absolute.^ 

Scarlettj  Marryatj  and  Parke^  were  to  have  argued  in  support  of 
the  role. 


PECK  r.    HARRIOTT. 
Supreme  Coubt  of  Peio^stlvania.    1820. 

[6  S.  i-  K  146.] 

Ih  the  Court  of  Common  Pleas  of  Crawford  County,  to  which  this 
was  a  writ  of  error,  a  case  was  stated  for  the  opinion  of  the  Court,  to 
be  considered  as  a  special  verdict' 

Sdden  and  BcMmn^  for  the  plaintiffs  in  error. 

ForvKirdf  for  the  defendants  in  error 

DuKCAN,  J.,  delivered  the  Court's  opinion. 

The  plaintiffs  in  error,  being  the  owners  of  certain  lands  in  the 
loonties  of  Erie,  Crawford,  Warren,  and  Venango,  on  the  I7th  October, 

1  Bbst,  J.  was  abteut  from  indisposition.  — Rbp. 
*  The  reporter's  statement  is  omitted.  —  Ed. 
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1815,  constituted  one  Seth  Young,  their  attorney,  in  their  names  to 
contract  for  sale,  sell,  and  convey  any  parts  or  parcels  of  the  lands, 
ratifying  and  confirming  all  that  their  said  attorney  might  lawfully  do 
in  the  premises.  On  the  29th  December,  in  the  same  J'ear,  Young 
contracted  to  sell  to  the  defendants  two  parcels  of  the  lands.  The 
vendees  covenanted  to  pay  the  purchase  money  in  four  annual  instal- 
ments, with  interest,  and  make  settlements,  and  certain  specified 
improvements  on  the  land.  The  first  instalment  became  due  on  the 
29th  December,  1816;  and  in  March  and  April,  1817,  the  vendees 
paid  Young  three  hundred  and  seventy  six  dollars  fifty  cents.  By 
this  article  the  vendors,  by  their  attorney,  covenanted,  on  payment  of 
the  whole  or  a  satisfactory  part  of  the  money  and  interest,  within  the 
specified  time,  the  improvements  being  completed,  that  they,  or  their 
representative,  would  execute  a  oonve3*ance,  a  good  and  sufiScient  war- 
rantee deed  in  fee,  provided  such  party  should,  on  giving  the  said  deed, 
give  bond  and  mortgage  on  the  said  premises  for  the  consideration 
money,  or  so  much  thereof  as  should  be  due. 

This  action  was  brought  for  the  whole  consideration  money,  and  the 
question  submitted  to  the  Court  below  was  on  the  validitj'  of  the  pay- 
ments. The  Court  adjudged  they  were  valid,  and  on  this  opinion  we 
are  now  called  on  to  decide. 

Every  general  grant  implies  the  grant  of  all  things  necessary  to  the 
enjoyment  of  the  thing  granted,  without  which  it  could  not  be  enjoyed. 
Every  general  power  necessarily  implies  the  grant  of  every  matter 
necessary  to  its  complete  execution.  An  attorney  who  has  power  to 
convey  has  so  essentially  the  power  to  receive  the  purchase  money, 
that  a  voluntary  conveyance,  without  receiving  the  stipulated  price  or 
security  for  it,  would  be  fraudulent,  and  either  the  whole  contract 
might  be  rescinded  by  the  principal,  or  the  vendee  liable  for  the  pur- 
chase money.  The  principal  authority  includes  all  mediate  powers 
which  are  necessary  to  carry  it  into  effect.  The  payment  of  the  pu^ 
chase  money  was  an  intermediate  act  between  the  articles  and  the  con- 
veyance. The  receipt  of  the  purchase  money  is  within  the  general 
scope  of  an  authority  to  sell  and  convey,  as  a  mediate  power,  as  an 
act  without  which  the  conveyance  would  be  fraudulent.  No  words 
could  confer  a  more  ample  authority,  than  is  conferred  by  this  instru- 
ment He  has  power  to  contract  for  sale,  and  having  so  contracted, 
to  convey.  All  the  acts  he  performs,  necessary  in  the  premises,  are 
ratified  and  confirmed. 

I  cannot  yield  to  the  alignment  that,  having  contracted  for  sale,  his 
power  ended,  because  the  language  of  the  power  is  very  expliciti  that 
he  has  not  only  power  to  enter  into  executory  contracts,  but  that,  hav- 
ing entered  into  them,  he  has  power  to  execute  them  by  conveyances, 
and  we  must  not  stop  at  the  words  contract  for  sale,  and  say,  that  is  a 
distinct  power,  but  must  go  on  with  the  whole  sentence,  sell  and  oon- 
vej'.  Articles  are  the  first  step  usual  in  the  sale  of  lands ;  the  oonvej- 
ance,  the  last  act  which  the  attorne}^  is  authorized  to  perform.    If  h^ 
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had  conveyed  on  the  receipt  of  the  whole  purchase  money,  it  is  ad^ 
mitted  that  this  would  have  bound  the  principal.  If  he  had  power  to 
receiye  the  whole,  he  had  power  to  reoeiye  any  part,  and  it  surely 
Kes  not  in  the  mouth  of  the  principal  to  say,  that  because  he  has 
not  oonvej-ed,  he  has  no  right  to  receive  the  money;  for  the  same 
objections  would  arise,  had  he  received  the  whole  money,  and  refused 
to  convey.  The  validity  of  the  payment  does  not  rest  on  the  actual 
conveyance,  but  the  power  to  convey ;  the  payment  is  to  precede  the 
conveyance.  There  is  nothing  in  the  nature  of  the  thing  to  justify 
such  a  construction,  nor  in  the  words  of  the  instrument,  and  it  is  a 
proposition  which  never  can  be  maintained,  that  he  had  only  power 
to  receive  the  money  when  he  had  conveyed,  and  that  it  is  the  con- 
veyance which  renders  the  payment  valid;  whereas,  the  conveyance 
could  only  be  good  if  the  money  were  paid,  if  he  had  power  to 
receive  the  money  and  convey.  If  he  has  received  the  money  and 
not  oonve3'ed,  the  payment  must,  in  all  reason  and  justice,  be  binding 
on  the  principal. 

That  the  attorney  here  did  not  exceed  his  authority  in  making  the 
contract,  is  admitted  by  this  action  calling  for  its  execution.  If  he 
did  not  exceed  his  authoritj'  in  making  the  contract^  he  had  power  to 
carry  it  into  execution  by  conve^'ance.  In  order  to  enable  him  to  do 
this,  payment  of  the  monej',  or  security,  was  so  necessary  an  incident^ 
that  without  it  the  act  would  be  fraudulent.  He  had  power  to  con- 
vey ;  to  convey  without  paj^ment  would  have  been  a  fraud  on  the  prin- 
cipal ;  to  receive  the  purchase  money  could  not  be  a  fraud. 

It  is  not  pretended  that  the  power  was  revoked ;  much  less,  that 
notice  of  the  revocation  before  payment  was  given.  It  is  not  made 
any  part  of  the  case,  that  there  was  any  fraud  on  the  part  of  the 
defendants. 

The  power  of  attorney  is  unrestrained  as  to  time,  credit,  or  condi- 
tion. All  the  authority  that  the  principals  could  confer,  they  did. 
They  substituted  Toung,  with  all  their  powers,  to  part  with  their  title ; 
to  convey  the  estate  in  fee ;  to  bind  them  with  covenants  of  general 
warranty.  He  could  sell  on  credit,  having  the  power  to  sell  on  credit ; 
he  could  receive  the  mone}^  from  the  vendee,  unless  there  was  some- 
thing in  the  instrument  restrictive  of  this.  It  would  be  rather  an 
unusual  mode  of  conducting  business,  to  empower  an  attorney'  to  sell 
and  convey,  and  restrain  him  from  receiving  the  purchase  monej'. 
Here,  he  is  not  so  restricted,  and  the  implication  would  be  a  con- 
strained one ;  it  would  be  dangerous  for  the  Court  to  look  for  a  hidden 
meaning,  where  the  terms  are  neither  obscure  nor  equivocal,  or  to 
imply  a  restriction  of  a  power  granted  in  general  terms.  The  power  is 
not  required  to  be  executed  uno  flatu ;  there  are  several  acts  to  be 
done,  at  several  times ;  the  last  act,  the  conveyance,  not  to  be  imme- 
diately executed,  not  to  be  executed  until  all  the  conditions  were  com- 
plied with  by  the  vendees.  The  several  payments  were  to  come  round ; 
and  until  paid,  or  a  satisfactory  part,  and  mortgage  given  for  the  bal- 
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oiMfer  die  ggftai  poivcr  Co  cootract  for  ade,  and  to  eoovcj, 
naresCnBaed  ja  tD  tkke  exzenL  of  authority,  onlimitied  in  its  dniation, 
rwttHiiwg  ia  fUl  fSomtat  the  tooe  of  pajmoU,  the  Coort  of  Commoo 
Pleaa  dccidgd  rightl j.  in  deftgimmng  tbeae  pajments  to  be  Talid ;  and 
the  jpiigMaat  is  lilli  ii  li  JudgmeM  q|EnaedL 


ATnrOOD  ASD  atBsia  r.  MUNNING& 
Kes&'s  baHSr  1827. 

AagtKfMi  bj  tiie  piaintifi,  aa  indotsees,  gainst  the  defenduit,  as 
aeeepcor  of  a  bin  of  exdiaage  for  £l,dM.  Flea,  the  genend  issoe. 
At  the  trial  before  Lord  TEsmsMoiX.  J.,  at  the  London  nttii^  after 
Micfaaeimaa  tena,  1823^  a  renfiet  was  fixind  for  tiie  plaintiffiB,  sabject 
to  the  opinion  of  this  coort  on  the  foOowing  case. 

The  piaiatiilb  were  bankers  carrying  on  business  in  the  dtj  of  Lon- 
don ;  the  defendant  was  a  merchant  engaged  in  extensiTe  mercsntile 
bosinessy  and  also  in  joint  specnlationsy  to  a  considerable  amoant,  with 
Thomas  Borie^^  Measra.  Brk^es  and  Elmer,  S.  Howlett,  and  W. 
BoCherj.  In  the  rear  1815  the  d^ndant  went  abroad  on  the  partaer- 
slnp  business,  and  remained  abroad  till  after  the  bill  opon  whidi  this 
action  was  broogfat  became  due.  Bj  a  power  of  attorney,  dated  the 
Idth  of  May,  1816,  the  defendant  granted  power  to  W.  Bothery,  T. 
Borleigfa,  and  S.  Monnii^s,  his  wife,  jointly  and  severally  for  him,  and 
in  his  name,  and  to  his  use,  to  sue  for  and  get  in  moneys  and  goods,  to 
take  proceedings,  and  bring  actions,  to  enf<xoe  payment  of  moneys  doe, 
to  defend  actions,  settle  accoonts,  submit  dispates  to  arbitration,  sign 
receipts  for  money,  accept  compositions ;  **  indorse,  n^otiate,  and 
discoant,  or  acquit  and  discharge  the  biUs  of  exchange  promissory 
notes,  or  other  negotiable  securities  which  were  or  should  be  payable  to 
him,  and  should  need  and  require  his  indorsement ;  **  to  sell  his  ships, 
execute  bills  of  sale,  hire  on  freight,  effect  insurances ;  ^^  buy,  sell, 
barter,  exchange,  export  and  import  all  goods,  wares,  and  merchan- 
dises, and  to  trade  in  and  deal  in  the  same,  in  such  manner  as  should 
be  deemed  most  for  his  interest;  and  generally  for  him  and  in  his 
name,  place,  and  stead,  and  as  his  act  and  deed,  or  otherwise,  bnt  to 
bis  use,  to  make,  do,  execute,  transact,  perform,  and  accomplish  all 
and  singular  such  further  and  other  acts,  deeds,  noatters,  and  things  as 
should  be  requisite,  expedient,  and  advisable  to  be  done  in  and  aboat 
the  premises,  and  all  other  his  affairs  and  concerns,  and  as  he  might  or 
could  do  if  personally  acting  therein."  By  another  power  of  attorney, 
dated  the  2Sd  of  July,  1817,  and  executed  by  the  defendant  whei 

1  a.  c.  1  M.  ft  R.  66.  —  Ei». 
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abroAdy  he  gave  to  his  wife,  S.  Munnings,  power  to  do  a  variety  of  acts 
affecting  his  real  and  personal  property ;  ^^  and  also  for  him  and  on 
his  behalf,  to  pay  and  accept  such  bill  or  bills  of  exchange  as  should 
be  drawn  or  charged  on  him  by  his  agents  or  correspondents  as  occa- 
sion should  require,  &a ;  and  generally  to  do,  negotiate,  and  transact 
the  aflairs  and  business  of  him,  defendant,  during  his  absence,  as  fully 
and  effectually  as  if  he  were  present  and  acting  therein."    T.  Burleigh 
corresponded  with  the  defendant,  and  acted  as  his  agent,  both  before 
and  after  the  receipt  of  this  power.     The  defendant,  while  abroad,  em- 
ployed part  of  the  produce  of  the  joint  speculations  in  his  individual 
concerns,  and  during  his  absence  T.  Burleigh,  for  the  purpose  of  rais- 
ing money  to  pay  to  creditors  of  the  joint  concern,  who  were  become 
Qigent,  drew  four  bills  of  exchange  for  £500  each  upon  the  defendant, 
dated  May  22d,  1819.     The  proceeds  of  those  bills  were  applied  in 
payment  of  partnership  debts ;  they  were  accepted  by  the  defendant  bj' 
procuration  of  S.  M.,  his  wife.    The  bill  in  question  was  afterwards, 
in  order  to  raise  money  to  take  up  those  bills,  drawn  and  accepted  in 
the  following  form  :  *^  Six  months  after  date  pay  to  my  order  £1,560, 
for  value  received.     T.  Burleigh.  —  Accepted  per  procuration  of  G.  G. 
H.  Munnings.     S.  Munnings/'    This  bill  was  discounted  bj*  the  plain- 
tiffs.   The  defendant  returned  to  England  in  October,  1821,  and  he, 
and  each  of  the  partners  to  the  joint  speculations,  claimed  to  be  a 
creditor  on  that  concern. 
Parkey  for  the  plaintiffs. 
PoUock^  contra. 

BATI.ET,  J.  This  was  an  action  upon  an  acceptance  importing  to  be 
by  procaration,  and  therefore  any  person  taking  the  bill  would  know 
that  he  had  not  the  security  of  the  acceptor's  signature,  but  of  the 
part}'  professing  to  act  in  pursuance  of  an  authority  from  him.  A 
person  taking  such  a  bill  ought  to  exercise  due  caution,  for  he  must 
take  it  upon  the  credit  of  the  party  who  assumes  the  authority  to  ac- 
cept, and  it  would  be  only  reasonable  prudence  to  require  the  pixxluc- 
tion  of  that  authority.  The  plaintiff  in  this  case  relies  on  the  authority 
given  by  two  powers  of  attorney,  which  are  instruments  to  be  construed 
strictly.  By  the  first  of  the  powers  in  question  the  defendant  gave  to 
certain  persons  authority  to  do  certain  acts  for  him,  and  in  his  name, 
and  to  his  use.  It  is  rather  a  power  to  take  than  to  bind  ;  and,  look- 
ing at  the  whole  of  the  instrument,  although  general  words  are  used,  it 
only  authorizes  acts  to  be  done  for  the  defendant  singly ;  it  contains  no 
express  power  to  accept  bills,  nor  does  there  appear  to  have  been  an 
intention  to  give  it ;  the  first  power,  therefore,  did  not  warrant  this 
acceptance.  The  second  power  gave  an  express  authority  to  accept 
bills  for  the  defendant,  and  on  bis  behalf.  No  such  power  was  reqqisite 
as  to  partnership  transactions,  for  the  other  partners  might  bind  the 
finfl  by  their  acceptance.  The  words,  therefore,  must  be  confined  to 
that  which  is  their  obvious  meaning,  viz.  an  authority  to  accept  in 
those  cases  where  it  was  right  for  him  to  accept  in  bis  individual  ca- 
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pacitj.  Besides,  the  MUs  to  be  aeoepled  are  those  drmwn  faj  the  defend- 
ant's agents  or  correspondents ;  bot  the  drawer  of  the  bQl  in  qoestioQ 
was  not  his  agent  quoad  hoe.  The  bills  are  to  be  accepted,  too,  ^*  as 
occasion  shall  reqaire."  It  woold  be  dangeroos  to  hold  that  the  {rfain- 
tiff  in  this  case  was  not  bound  to  inquire  into  the  propiie^  of  accept- 
ing. He  might  easily  have  done  so  by  calling  for  the  letter  of  adYice ; 
and  I  think  he  was  bound  to  do  so.  For  these  reasons,  I  am  of  opinion 
that  judgment  of  nonsuit  must  be  entered. 

HoLBOTD,  J.  I  agree  in  thinking  that  the  powers  in  qnestioo  did 
not  authorize  this  acceptance.  The  word  procuraiion  gave  doe  notice 
to  the  plaintiflb,  and  they  were  bound  to  ascertain,  before  they  took  the 
billy  that  the  acceptance  was  agreeable  to  the  authority  given.  The 
case  does  not  state  sufllcient  to  show  that  this  bill  was  drawn  bv  an 
agent  in  that  capacity,  but  rather  the  contrary ;  for  it  appears  that  it 
was  drawn  to  raise  money  for  the  joint  concern  in  which  the  drawer 
was  a  partner ;  it  does  not,  therefore,  come  within  the  special  power. 
Then  as  to  the  general  powers.  These  instruments  do  not  give  general 
powers,  speaking  at  large,  but  only  where  they  are  necessary  to  carry 
the  purposes  of  the  special  powers  into  effect. 

LrrrLEDALB,  J.  I  am  of  the  same  opinion.  It  is  said  that  third 
persons  are  not  bound  to  inquire  into  the  making  of  a  bill ;  but  that  it 
is  not  so  where  the  acceptance  appears  to  be  by  procuration.  The 
question  then  turns  upon  the  authority  given.  The  first  power  of 
attorney  contains  an  authority  to  indorse,  but  not  to  accept  bills ;  the 
latter,  therefore,  seems  to  have  been  purposely  omitted.  Neither  is 
this  varied  by  the  general  words,  for  they  cannot  apply  to  any  thing  as 
to  which  limited  powers  are  given.  The  second  power  gives  authority 
'^  to  accept  for  me  and  in  my  name  bills  drawn  or  diarged  on  me  by 
my  agents  or  correspondents,  as  occasion  shall  require."  The  latter 
words,  as  to  the  occasion,  do  not  appear  to  me  to  vary  the  question ; 
and,  reading  the  sentence  without  them,  it  authorizes  the  acceptance 
of  bills  drawn  by  an  agent  The  present  bill  was  not  drawn  by  Bur- 
leigh in  his  character  of  agent,  and  therefore  the  acceptance  was 
without  sufficient  authority,  and  the  plaintiff  cannot  recover  upon  it. 

Postea  to  the  defendant.^ 


MARTIN  V.  GREAT  FALLS  MANUFACTURING  00. 

Superior  Court  of  New  Hampshire.    1837. 

[9  N,  n.  61.] 

Assumpsit  for  money  had  and  received. 

On  the  trial,  the  plaintiff  produced  the  following  memorandum  in 
writing,  viz. :  '^  Borrowed  of  Noah  Martin,  for  the  Co.,  one  hundred 

1  See  Alexander  9.  Mackenzie,  6  C.  B.  766  (1S4S).  — Ed. 
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and  fifty  dolIaiB.  C.  Cutler.  Jan'y  9,  1884."  And  he  proved  that,  on 
the  date  of  the  memorandam,  Cutler,  the  signer,  who  had  been  in  the 
employ  of  the  defendants,  as  a  clerk,  made  applioatioi:  to  him,  saying 
he  wanted  the  money  for  the  company,  as  they  had  some  settlements 
to  make,  and  that  it  should  be  returned  in  a  few  days ;  and  that  he 
thereupon  let  Cutler  have  the  money,  taking  the  memorandum  before 
mentioned. 

It  appeared  that  one  Wells  was  at  the  time  the  general  agent  of  the 
company,  I.  L.  Folsom  the  general  clerk,  B.  C.  Sewell  principal  clerk 
in  the  counting-room  for  the  cotton  business,  and  that  Cutler  had  been 
a  clerk  in  the  latter  counting-room  for  some  time  before  the  said  9th 
of  January,  1834,  but  that  for  four  or  five  da3*8  previous  to  that  date 
he  had  absented  himself  from  his  business.  It  did  not  appear  that  this 
fact  was  known  to  the  plaintiff.  On  said  9th  day  of  January,  after 
borrowing  the  money,  he  absconded,  and  converted  the  money  to  his 
own  use.  There  was  no  evidence  that  Cutler  ever  had  any  express 
authority  to  borrow  money  on  the  credit  of  the  company,  or  for  their 
use ;  but  in  order  to  show  that  the  company  were  liable  for  the  loan 
thus  made,  the  plaintiff  introduced  ths  evidence  of  Z.  Crowell,  that 
Cutler  had  several  times  borrowed  money  at  the  store  of  Crowell  A 
Wingate,  which  he  said  was  for  the  compan}*,  and  which  had  been 
repaid,  generally  by  Cutler  himself,  but  that  one  loan  of  $500  thus 
made.  Sept  13,  1833,  for  which  Cutler  gave  a  paper  in  which  the 
company's  name  was  mentioned,  was  repaid  by  Sewell,  and  that  Sewell 
made  no  objection,  at  the  time  of  the  payment,  to  the  authorit}'  of 
Cutler  to  borrow,  and  the  witness  never  inquired  respecting  his 
authority  of  any  one. 

In  another  instance,  six  months  or  a  year  before  he  absconded,  Cut- 
ler borrowed  thirty  or  forty  dollars  of  another  person,  and  gave  a  due 
bill,  signed  with  his  name  and  the  Initials  of  the  company,  which  was 
afterwards  presented  at  the  counting  room,  Sewell  and  Cutler  being 
present,  and  Sewell  paid  it,  no  objections  being  made. 

It  appeared  further,  fh>m  the  testimony  of  Sewell,  that  he  had 
charge  of  paying  all  the  bills  in  the  cotton  department;  that  he 
received  the  moiie}*  for  that  purpose  from  Folsom,  the  general  clerk,  to 
wliom  he  gave  receipts,  and  that  he  had  authorit}*  from  Folsom  to  bor- 
row money  when  necessary,  and  exercised  that  authority,  and  borrowed 
of  the  merchants ;  that  the  nsnal  pay  da}-  was  Friday,  but  that  the 
laborers  sometimes  left,  and  were  settled  with  on  other  days ;  that  Cut- 
ler was  a  clerk  in  the  same  counting  room,  engaged  in  keeping  the 
books,  but  had  nothing  to  do  in  the  usual  course  of  his  business  iu 
pa}iDg  out  mone}',  nor  any  authority  to  borrow,  and  that  he  never 
intasted  him  so  to  do;  but  that  Cutler  had,  perhaps  half  a  dozen 
times,  in  his  absence,  paid  out  divers  sums  to  the  hands,  and  witness 
on  his  return  accounted  and  settled  with  Cutler  for  the  same ;  that  on 
one  occasion,  which  he  thought  was  in  Februar}*,  1833,  after  he  had  so 

accounted  and  settled  with  him,  Cutler  said  he  had  borrowed  money  of 

IS 
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Crowell  &  Wingate  during  his  absence,  and  be  wisbed  witness  to  take 
tbe  money  and  pay  it,  wbicb  be  did ;  tbat  be  did  not  know  of  his  hav- 
ing borrowed  in  the  name  of  the  company,  and  did  not  recollect  how 
the  due  bill  he  took  up  was  signed,  but  thought  it  probable  it  might 
have  been  signed  as  stated ;  that  in  July,  1833,  Wells,  the  general 
agent,  said  to  Cutler  tbat  he  had  beard  that  he  had  borrowed  money 
on  the  credit  of  the  company,  and  inquired  if  it  was  true ;  and  on  Cut- 
ler's Anally  acknowledging  that  it  was.  Wells  forbid  him,  and  ail  tbe 
rest  of  the  clerks  in  the  counting  room,  except  himself,  fix>m  borrow- 
ing. It  did  not  appear  that  the  plaintiff  had  ever  lent  any  money  to 
Cutler  before,  or  had  any  knowledge  respecting  Cutler's  borrowing 
before,  or  of  the  prohibition  by  Wells,  as  before  stated. 

Upon  this  evidence  the  Court  directed  a  verdict  for  the  defendants, 
subject  to  future  consideration. 

Marston  and  WeUa,  for  the  plaintiff. 

Christie^  for  the  defendants. 

Green,  J.  The  evidence  clearly  fails  to  show  either  that  Cutler  had 
a  general  authority  to  borrow  money  on  the  credit  of  the  company,  or 
that  any  particular  authority  was  given  him  to  obtain  the  loan  which 
is  the  subject  of  this  suit ;  and  unless  the  conduct  of  the  defendants 
was  such  as  to  create  a  well  founded  belief  in  the  plaintiff  that  he  had 
general  or  special  power  for  the  purpose,  the  action  cannot  be  sus- 
tained. Had  Cutler,  before  the  time  of  effecting  the  loan  in  question, 
frequently  borrowed  money  of  the  plaintiff,  and  given  assurances  in  the 
company's  name  for  repayment,  and  had  the  company  afterwards  dis- 
charged the  debts  without  objection,  this  would  have  afforded  ground 
for  the  support  of  the  present  action  against  the  compan3\  Such  a 
course  of  conduct,  on  the  part  of  the  company,  must  have  led  the 
plaintiff  to  suppose  that  Cutler  was  duly  authorized  to  borrow ;  and,  to 
say  the  least,  it  would  have  been  unjust  in  them  to  refuse  affirming  his 
contract,  when  he  proved  unfaithful  to  his  trust.  It  would,  in  effect, 
be  sanctioning  the  doings  of  their  agent  when  his  measures  proved 
beneficial,  and  denying  his  authority  when  they  proved  otherwise. 

Another  state  of  things  might  perhaps  have  given  the  plaintiff  suffi- 
cient grounds  for  recovery  against  the  company.  Had  Cutler  been  in 
the  habit  of  borrowing  money  of  any  and  all  the  traders  in  the  neigh- 
borliood,  and  pledging  the  company's  name  for  the  payment,  and  had 
the  company  uniformly  disqbarged  those  claims  without  objection,  and 
had  all  this  been  known  to  the  plaintiff  when  he  made  the  loan  in  ques- 
tion, it  is  by  no  means  certain  that  the  company  would  not  have  been 
answerable. 

But  the  case  finds  that  the  loan  in  question  was  the  only  one  ever 
obtained  from  the  plaintiff  in  the  name  of  the  company  by  Cutler; 
and  although  it  is  in  evidence  that  Cutler,  in  one  or  two  instances, 
effected  loans  in  the  company's  name,  of  other  {>ersons,  which  were 
paid  by  the  proper  oflScer  of  the  company,  yet  it  does  not  appear  that 
these  circumstances  were  known  to  the  plaintiff,  and  conseqaent^ 


81CT.  in.]  HATCH  V.  TAYLOR.  291 

thej  could  form  no  inducement  to  him  to  make  the  loan  in  question  on 
the  credit  of  the  company. 

The  company  never  authorized  Qutler  to  pledge  their  credit,  or 
recognized  his  contracts.  The  other  agents  of  the  company  had  not 
conferred,  and  it  does  not  appear  that  thej-  had  power  to  confer,  such 
authority  on  him ;  and  the  payment,  by  a  sub-agent,  of  money  bor- 
rowed by  Cutler,  and  which  came  to  the  use  of  the  company,  cannot  be 
construed  as  giving  him  a  credit  for  that  purpose.  Besides,  the  plain- 
tiff did  not  loan  on  the  faith  of  those  transactions.  The  necessary 
requisites  are,  therefore,  wanting  to  charge  the  defendants,  and  let 
judgment  be  rendered  on  the  verdict. 

Judgment  far  defendants.^ 


HATCH   v.    TAYLOR. 

SUPBBIOR  COUBT  OF  NbW  HAMPSHIRE.      1840. 

[10  N,  H.  538.] 

Trespass,  for  taking  a  horse  of  the  plaintiff,  on  the  5th  of  March, 
1836. 

On  the  trial  it  appeared  that  the  defendant,  in  February,  1836,  was 
the  owner  of  two  horses,  one  black,  the  other  white,  usually  worked 
together ;  and  that  they  were  hired  by  one  Asa  Clark,  for  the  purpose 
of  drawing  a  load  of  goods  from  Lowell,  in  Massachusetts,  to  Thornton, 
m  this  State. 

While  Clark  had  the  horses  in  Thornton,  he  exchanged  one  of  them, 
with  the  plaintiff,  for  a  mare  and  colt ;  the  plaintiff  supposing  that  the 
horses  belonged  to  Clark.  The  mare  died  at  Concord,  while  Clark  was 
on  his  return  to  Lowell.  The  other  horse,  with  the  colt,  was  taken  by 
Clark  to  the  defendant,  in  Methuen,  and  Clark  informed  the  defendant 
of  the  trade.  The  defendant  refused  to  sanction  it,  and  told  Clark  to 
take  the  colt  away.  Clark  soon  afterwards  took  the  colt  to  Derry ;  one 
Emerson,  who  was  present  in  Thornton  when  Clark  exchanged  for  the 
colt,  and  the  defendant,  being  with  him  ;  and  Emerson  there  purchased 
the  colt  of  Clark,  the  defendant  being  present,  and  making  no  objection, 
but  furnishing  Emerson,  who  was  poor,  with  money  to  pay  for  him. 
After  this  purchase  the  defendant  proceeded,  with  Emerson,  to  Kings- 
ton, where  Emerson  exchanged  the  colt  with  one  Orrin  Spoffoixl,  for  a 
mare,  the  defendant  furnishing  money  to  pay  the  difference.  Emerson 
sold  the  mare  on  the  next  day  to  the  defendant  Immediately  after 
this  the  defendant  went  to  Thornton,  and  took  the  horse  in  question 
from  the  possession  of  the  plaintiff,  denying  the  right  of  Clark  to  make 
any  such  exchange. 

1  Compare  Gillman  v.  RoUnson,  1  C.  &  P.  642  (1825) ;  Pnscott  v.  Flmn,  9  Bing 
19  (1682) ;  Valantine  v.  Packer,  5  Pa.  333  (1847).  ~Eo. 
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ployer  only  by  acts  within  the  scope  of  his  authority,  yet  that  authority 
is  distinct  fix>m  private  orders  or  instructions  relative  to  the  mode  in 
which  it  is  to  be  executed ;  and  the  latter  cannot  limit  or  impair  the 
authority,  or  afifect  the  rights  of  a  party  dealing  with  the  agent,  unlesa 
he  had  knowledge  of  such  private  instructions.  The  books  so  unifonnly 
concur  in  establishing  this  principle,  that  it  is  unnecessary  to  cite  au- 
thoritieB  in  support  of  it.  Strangers  cannot  look  to  the  private  commu- 
nications that  ma}'  pass  between  a  principal  and  his  agent.  15  East, 
43,  408 ;  5  Bing.  442  (E.  C.  L.  R.  500). 

But  whatever  was  the  extent  of  Clark's  authority  in  the  present  case, 
he  was  not  a  general,  but  a  special  agent,  authorized  to  make  a  sale,  ot 
exchange,  of  one  or  two  horses  only ;  and  the  question  arises  how  fai 
the  same  rule  is  applicable  to  agencies  of  that  character. 

To  a  very  considerable  extent  the  principles  applicable  to  general 
agencies  apply  also  to  those  of  a  special  and  limited  character.  Thas 
the  general  principle,  that  the  acts  of  the  agent,  within  the  scope  of  his 
authority,  bind  his  employer ;  and  that  his  acts  beyond  that  point  are 
void,  unless  the  principal  has  held  him  out,  or  enabled  him  to  hold 
himself  out,  as  having  more  enlarged  powers  than  ho  actually  pos- 
sessed, or  unless  the  employer  ratifies  his  acts,  is  applicable  to  all 
classes  of  agencies. 

It  is  contended,  however,  that  the  distinction  between  authority  and 
instructions  does  not  apply  in  cases  of  special  agents ;  and  the  defend- 
ant's counsel  rely  particularly  upon  a  treatise  on  Agency,  recently 
published,  which,  it  must  be  admitted,  in  some  measure  sustains  their 
position.    Speaking  of  the  nature  and  extent  of  the  authorit}'  of  agents, 
the  author  refers  to  '*  the  distinction  commonly  taken  between  the  case 
of  a  general  agent,  and  that  of  a  special  agent ;  the  former  being  ap- 
pointed to  act  in  his  principal's  affairs  generally,  and  the  latter  }o  act 
concerning  some  particular  object;"  and  saj^s:  ^^  In  the  former  case 
the  principal  will  be  bound  by  the  acts  of  his  agent  within  the  scope 
of  the  general  authority  conferred  on  him,  although  he  violates  by 
those  acts  his  private  instructions  and  directions,  which  are  given  to 
him  by  the  principal,  limiting,  qualifying,  suspending  or  prohibiting 
the  exercise  of  such  authority  under  particular  circumstances.     In  the 
latter  case,  if  the  agent  exceeds  his  special  and  limited  authoritj-  con* 
ferred  on  him,  the  principal  is  not  bound  by  his  acts ;  but  they  become 
mere  nullities  so  far  as  he  is  concerned ;  unless,  indeed,  he  has  held 
him  out  as  possessing  a  more  enlarged  authority."     Story  on  Agency, 
115.     The  phraseology  of  this  last  clause  is  similar  in  substance  to  that 
of  other  elementary  writers.     2  Kent's  Com.,  Lecture  41 ;  1  Livermore 
on  Agency,  108.    Taken  strictly,  as  it  stands,  there  can  be  no  doubt 
of  the  correctness  of  the  rule.    If  a  special  agent  exceed  his  special 
and  limited  authorit}',  without  doubt  the  principal  is  not  bound  by  his 
acts,  unless  he  has  held  him  out,  or  enabled  him  to  hold  himself  cot, 
as  possessing  a  more  enlarged  authority.     But  from  its  connection  with 
the  preceding  clause,  and  f^om  its  general  connection  with  the  con- 
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text,  this  claase  is  anderstood  as  asserting  that  if  a  special  agent  ex- 
oeetls  the  special  and  limited  private  instructions  or  directions  which 
are  given  him  by  the  principal,  limiting  or  qualifying,  8us|)ending  or 
prohibiting  the  exercise  of  his  agency  under  paiticular  circumstances, 
the  principal  will  not  be  bound,  unless  he  has  held  the  agent  out  as 
possessing  a  more  enlarged  authority  than  the  right  to  act,  coupled 
with  the  instructions,  would  give  him.  In  other  words,  that  instruc- 
tions or  directions  to  a  special  agent,  notwithstanding  they  are  private 
or  secret,  if  intended  to  operate  upon,  and  limit,  qualify,  suspend,  or 
prohibit  the  action  of  the  agent  under  certain  circumstances,  become 
part  and  parcel,  and  of  the  essence  of  the  authority  itself,  so  that  the 
•gent  will  not  be  acting  within  the  scope  of  his  authority,  or  apparent 
Authority,  if  he  disregard  them.  So  it  seems  to  be  understood  by  the 
defendant's  counsel ;  and  upon  a  subsequent  page  it  is  stated  that  if 
a  common  person,  not  a  factor,  should  be  emploj'ed  to  make  a  sale, 
'^  and  he  should  violate  his  private  instructions,  and  deviate  from  his 
authority  in  the  sale,  the  principal  would  not  be  bound.''  Story  on 
Agency,  122. 

If  tills  is  so,  there  can  be,  ordinarily,  no  such  thing  as  instruc- 
tions, contradistinguished  from  authority,  in  the  case  of  a  special 
agent;  as  whatever  directions  he  receives  respecting  the  mode  and 
manner  in  which  he  is  to  perform  his  duties  will  partake  of  the  nature 
of  authority,  or  qualification  of  authority,  and  limit  or  suspend  his 
right  to  act,  and  to  bind  the  principal,  unless  there  has  been  some 
hdding  oat  of  the  agent  as  having  an  authority  beyond  the  import  of 
SDch  directions. 

But  it  is,  we  think,  apparent  enough,  that  all  which  may  be  said  to 
a  special  agent,  about  the  mode  in  which  his  agency  is  to  be  executed, 
even  if  said  at  the  time  that  the  authority  is  conferred,  or  the  agency 
constituted,  cannot  be  regarded  as  part  of  the  authority  itself,  or  as  a 
qnalification  or  limitation  upon  it.  There  may  be  at  all  times,  upon 
the  constitntion  of  a  special  agency,  and  there  often  \p,  not  only  an 
authority  given  to  the  agent,  in  virtue  of  which  he  is  to  do  the  act 
proposed,  but  also  certain  communications,  addressed  to  the  private 
ear  of  the  agent,  although  they  relate  to  the  manner  in  which  the 
authority  is  to  he  executed,  and  are  intended  as  a  guide  to  direct  its 
execution.  These  communications  may,  to  a  certain  extent,  be  in- 
tended to  limit  the  action  of  the  agent ;  that  is,  the  principal  intends 
and  expects  that  they  shall  be  regarded  and  adhered  to  in  the  execu- 
tion of  the  agency ;  and  should  the  agent  depart  from  them  he  would 
violate  the  instructions  given  him  by  the  principal,  at  the  time  when 
he  was  oonstitoted  agent,  and  execute  the  act  he  was  expected  to  per- 
form in  a  case  in  which  the  principal  did  not  intend  that  it  should  be 
done.  And  yet  in  such  case  he  may  have  acted  entirely  within  the 
toope  of  the  authority  given  him,  and  the  principal  be  bound  b}'  his 
acts.  This  could  not  be  so,  if  those  communications  were  limitations 
upon  the  authority  of  the  agent    It  is  only  because  they  are  not  to  bi 
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regarded  as  part  of  the  authority  given,  or  a  limitation  upon  that  au- 
thority, that  the  act  of  the  agent  is  valid,  although  done  in  violation  of 
them ;  and  the  matter  depends  upon  the  character  of  the  oommunica' 
tions  thus  made  by  the  principal,  and  disregarded  by  the  agent.  Tbafi 
where  one  person  employs  another  to  sell  a  horse,  and  instructs  him  to 
sell  him  for  $100,  if  no  more  can  be  obtained,  but  to  get  the  best  price 
he  can,  and  not  to  sell  him  for  less  than  that  sum,  and  not  to  state  how 
low  he  is  authorized  to  sell,  because  that  will  prevent  him  from  obtain- 
ing more,  such  a  private  instruction  can  with  no  propriety  be  deemed 
a  limitation  upon  his  authority  to  sell ;  because  it  is  a  secret  matter 
between  the  principal  and  agent,  which  any  person  proposing  to  par- 
chase  is  not  to  know,  at  least  until  the  bargain  is  completed.  And  if 
no  special  injunction  of  secrecy  was  made,  the  result  would  be  the 
same ;  for  from  the  nature  of  the  case  such  an  instruction,  so  far  as 
it  regards  the  minimum  price,  must  be  intended  as  a  private  matter 
between  the  principal  and  agent,  not  to  be  communicated  to  the 
persons  to  whom  he  proposed  to  make  a  sale,  from  its  obvious  ten- 
denc}'  to  defeat  the  attempt  to  obtain  a  greater  sum,  which  was  the 
special  duty  of  the  agent.  It  will  not  do  to  say  that  the  agent  was 
not  authorized  to  sell,  unless  he  could  obtain  that  price.  That  is  the 
very  question,  whether  such  a  private  instruction  limits  the  authority 
to  sell. 

It  seems  very  clear  that  any  one  who  proposes  to  deal  with  a  special 
agent  has  the  right>,  in  the  first  place,  to  know  what  authority  he  poe^ 
sesses,  and  all  the  limitations  upon  it.  He  deals  with  him  at  his  peril, 
because  he  is  bound  to  inquire  into  the  nature  and  extent  of  the  author- 
ity conferred.  Snow  v.  Perry,  9  Pick.  B.  542 ;  Schimmelpennick  9. 
Bayard,  1  Peters'  S.  C.  R.  264 ;  Story  on  Agency,  124. 

The  principal  is  not  to  be  bound  by  the  acts  of  the  special  agent 
beyond  what  he  has  authorized,  because  he  has  not  misled  the  confi- 
dence of  the  part}'^  dealing  with  him,  or  enabled  the  agent  to  practise 
any  deception  j  has  never  held  the  agent  out  as  having  any  general 
authority  whatever  in  the  premises ;  and  if  the  other  party  trusts  with^ 
out  inquiry,  he  trusts  to  the  good  faith  of  the  agent,  and  not  to  that  of 
the  principal.     Story,  125. 

But  to  what  purpose  is  the  party  dealing  with  the  agent  to  inquire 
respecting  that  which  he  is  not  to  know,  and  what  duty  exists  upon 
him  to  know  that  which  by  the  express  direction  of  the  principal*  or 
from  the  nature  of  the  case,  is  to  be  concealed  from  him  ?  Or  how  can 
it  be  said  that  he  trusts  the  agent,  respecting  the  limit  at  which  he  is 
authorized  to  sell,  or  purchase,  when,  if  he  asks  respecting  that  limit, 
the  principal  has  precluded  him  from  ascertaining  what  it  is  ?  Who, 
in  fact,  places  confidence  in  the  agent  in  a  case  like  that  above  stated, 
and  who  has  enabled  the  agent  to  practise  deception,  if  deception  takes 
place? 

So  far  as  a  part}'  dealing  with  a  special  agent  is  bound  to  inquire 
respecting  his  authority,  so  far  he  is  entitled  to  a  definite  and  distinct 
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Answer.  And  so  far  as  he  is  bound  to  inquire  and  to  know,  it  is  bad 
fkith  and  fraud  to  conceal  anything  from  him.  But  would  it  be  deemed 
bad  faith  in  the  agent  to  say  nothing  as  to  the  price  at  which  he  was 
instructed  to  sell,  if  the  market  would  afford  him  no  better?  It  may 
yer}'  safely  be  asserted  that  this  is  not  usually  practised,  either  b}* 
general  or  special  agents ;  and  a  great  change  in  the  ordinary  mode  of 
dealing  must  take  place  before  the  morality  of  contracts  could  be  con- 
sidered as  requiring  such  a  disclosure.  It  would  certainly  not  be 
required  of  the  owner  of  property,  in  making  a  sale,  to  state  what  was 
tiie  lowest  price  he  had  determined  to  receive,  if  the  party  propos- 
ing to  purchase  would  give  no  more ;  and  it  is  as  little  expected  of  an 
agent,  who  is  employed  to  get  the  best  price  he  can  obtain,  but  directed 
not  to  sell  for  less  than  a  certain  sum. 

So  in  the  case  of  a  person  employed  to  purchase,  if  the  employment 
be  to  purchase  an  article  at  the  best  possible  price,  with  private  direc« 
tions  that  he  may  give  a  certain  sum,  but  no  more.  The  permission  to 
give  this  sum,  and  the  direction  not  to  exceed  it,  are  not  ordinarily  to 
be  communicated  to  those  with  whom  he  negotiates  for  a  purchase, 
although  intended  to  control  the  action  of  the  agent  himself.  The 
employer  trusts  the  agent 

No  man  is  at  libeity  to  send  another  into  the  market  to  buy  or  sell 
for  him  as  his  agent,  with  secret  instructions  as  to  the  manner  in  which 
he  shall  execute  his  agency,  which  are  not  to  be  communicated  to  those 
with  whom  he  is  to  deal ;  and  then,  when  his  agent  has  deviated  f^om 
those  instructions,  to  say  that  he  was  a  special  agent ;  that  the  instruc- 
tions were  limitations  upon  his  authority ;  and  that  those  with  whom 
he  dealt  in  the  matter  of  his  i^enc}'  acted  at  their  peril,  because  they 
were  bound  to  inquire,  where  inquiry  would  have  been  fruitless,  and  to 
ascertain  that  of  which  they  were  not  to  have  knowledge.  It  would 
render  dealing  with  a  special  agent  a  matter  of  great  hazard.  If  the 
principal  deemed  the  bargain  a  good  one,  the  secret  orders  would  con- 
tinue sealed ;  but  if  his  opinion  was  otherwise,  tlie  injunction  of  secrecy 
woald  be  removed,  and  the  transaction  avoided,  leaving  the  party  to 
such  remedy  as  he  might  enforce  against  the  agent. 

From  this  reasoning  we  deduce  the  general  principle  that  where 
private  instructions  are  given  to  a  special  agent  respecting  the  mode 
and  manner  of  executing  his  agency,  intended  to  be  kept  secret,  and 
not  communicated  to  those  with  whom  he  may  deal,  such  instructions 
are  not  to  be  regarded  as  limitations  upon  his  authority ;  and  notwith- 
standing he  disregards  them,  his  act,  if  otherwise  within  the  scope  of 
his  agency,  will  be  valid,  and  bind  his  employer. 

It  is  unnecessary  to  multiply  instances  in  which  the  principle  is 
applicable.  It  may  be  added,  that  instructions  which  are  not  to  be 
oommunicated  to  ^e  other  party  are,  justl}*,  no  more  to  be  regarded 
as  limitations  upon  the  authority  of  the  agent,  than  instructions  not  to 
sell  unless  the  agent  can  obtain  a  good  price,  or  not  to  purchase  with- 
out he  can  obtain  the  property  cheap ;  or,  as  stated  by  some  of  the 
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evidenoe  in  this  case,  not  to  exciiange  ^^  nnless  he  could  get  a  good 
five  year  old  horse,  and  boot  enough  ; "  in  which  cases  the  instniction 
is  not  a  limitation  upon  the  authority^  and  the  transaction  to  be  held 
void  unless  the  principal,  or  a  Jurj*,  should  consider  that  the  agent  had 
complied  with  the  direction.  The  principal  in  such  cases  trusts  the 
agent,  who  has  a  discretion  in  the  matter,  (Hicks  v.  Hankin,  4  £sp.  B. 
114,)  and  it  would  be  most  mischievous  to  hold  such  direction  as  a 
condition,  upon  a  compliance  with  which  depended  the  validity  of 
the  act. 

It  may  be  otherwise  if  the  principal  directs  his  agent  to  offer  his 
horse  for  sale  at  the  sum  of  $100,  and  to  take  no  less ;  or  to  purchase 
ten  bales  of  cotton,  if  to  be  had  at  a  certain  sum,  and  to  give  no  more ; 
for  in  those  cases  the  whole  matter  would  be  open  to  the  knowledge  of 
any  one  proposing  to  purchase,  or  sell,  and  the  direction  may  stand  as 
part  and  parcel  of,  and  a  limitation  upon,  the  authority  itself. 

The  view  we  have  thus  taken  is  strongly  supported  by  the  doctrine 
in  relation  to  agencies,  where  there  is  a  written  authority.  Mr.  Justice 
Story,  in  another  part  of  his  work,  speaking  of  agencies  of  that  descrip- 
tion, says :  *^  We  are,  however,  carefully  to  distinguish,  in  all  such 
cases,  between  the  authority  given  to  the  agent,  and  the  private  in- 
structions given  to  him  as  to  his  mode  of  executing  that  authority. 
For,  although  where  a  written  authority  is  known  to  exist,  or  is,  hj 
the  very  nature  of  the  transaction,  presupposed,  it  is  the  duty  of  per- 
sons dealing  with  the  agent  to  make  inquiries  as  to  the  nature  and 
extent  of  such  authority,  and  to  examine  it ;  yet  no  such  duty  exists 
to  make  inquiries  as  to  any  private  letter  of  instructions  from  the 
principal  to  the  agent;  for  such  instructions  ma}"  well  be  presumed 
to  be  of  a  secret  and  confidential  nature,  and  not  intended  to  be 
divulged  to  third  persons.  Indeed,  it  ma3'  perhaps  be  doubted  if 
upon  this  subject  there  is  any  solid  distinction  between  the  case  of  a 
special  authority  to  do  a  particular  act,  and  a  general  authority  to  do 
all  acts  in  a  particular  business.  Each  includes  the  usual  and  appro- 
priate means  to  accomplish  the  end.  In  each  case  the  party  ought 
equally  to  be  bound  by  the  acts  of  his  agent,  executing  such  authority 
by  any  of  those  means,  although  he  may  have  given  to  the  agent  sepa- 
rate, private,  and  secret  instructions  of  a  more  limited  nature.^  Stoiy 
on  Agency,  70.  But  he  adds,  in  a  note,  ''  The  case  intended  to  be  pat 
in  the  text  is  that  of  an  authority  distinct,  and  not  derived  from,  the 
instructions ;  for,  if  the  original  authority  is  restricted  and  qualified, 
the  restrictions  and  qualifications  constitute  a  part  of  the  power  itself, 
and  govern  its  extent" 

It  is  undoubtedly  true  that  ^'if  the  original  authority  is  restricted 
and  qualified,  the  restrictions  and  qualifications  constitute  a  part  of  the 
power  itself,  and  govern  its  extent."  But  the  question  is,  when  is  it 
so  restricted  and  qualified ;  and  it  is  not  easy  to  distinguish  the  differ- 
ence in  principle  between  a  written  authority,  with  a  private  letter  of 
instructions  of  a  secret  and  confidential  nature,  and  not  intended  to  be 
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diTolged,  and  a  verbal  authoritj,  with*  verbal  instructions  of  a  secret 
and  confidential  nature,  which  also  are  not  intended  to  be  divulged. 

There  is  another  view  of  the  case,  which  perhaps  ought  not  to  be 
omitted,  leading  to  the  result  at  which  we  have  alreadj*  arrived.  In  the 
case  of  general  agents,  the  principal  will  be  bound  by  the  acts  of  his 
agent,  within  the  scope  of  the  general  authority  conferred  upon  him, 
although  he  violates  by  these  acts  his  private  instructions  and  direc- 
tions. He  is  acting  within  the  scope  of  his  authority,  oir  apparent 
authority.  So  a  special  agent  who  has  private  instructions  for  his 
government,  but  which  are  not  to  be  communicated  to  those  dealing 
with  him,  is  acting  within  the  scope  of  his  authority,  or  apparent 
authority,  when  he  is  acting  within  the  scope  of  what  he  is  to  commu- 
nicate, and  what  only  the  party  dealing  with  him  is  authorized  to 
know,  or  is  to  know  if  he  inquires. 

In  fact,  there  seems  to  be,  in  such  case,  a  holding  out  of  the  agent, 
or  an  authorization  to  him  to  hold  himself  out,  as  having  an  auth'ority 
beyon(^the  private  instructions  intended  to  limit  his  action  upon  the 
subject  matter ;  and  upon  that  principle  the  employer  should  be  bound. 
''  The  principle  which  pervades  all  cases  of  agency,  whether  it  be  a 
general  or  special  agenc}',  is  this :  The  principal  is  bound  by  all  acts  of 
his  agent  within  the  scope  of  the  authority  which  he  holds  him  out  to 
the  world  to  possess ;  although  he  may  have  given  him  more  limited 
private  instructions  unknown  to  the  peraons  dealing  with  him."  Story, 
118,  note.  ^'  For  I  am  bound  by  the  contracts  which  my  agent  makes 
in  my  name,  if  they  do  not  exceed  the  power  with  which  he  was 
ostensibly  invested ;  and  it  will  not  avail  me  to  show  that  I  have  given 
him  secret  instructions  to  the  contrary,  which  he  has  not  pursued." 
1  Livermore  on  Agency,  107.  When  the  principal  sends  his  agent 
into  the  market  with  directions  to  sell  for  him  ten  bales  of  cotton,  or  a 
horse,  and  says  to  him  that  he  may  sell  for  a  certain  sum,  if  he  cannot 
obtain  more,  but  not  to  sell  for  less  than  that,  and  to  get  as  much  more 
as  he  can,  he  has  not  only  enabled,  but  directed,  the  agent  to  hold  him« 
self  out  as  having  authority  to  sell  That  matter  is  to  be  communicated 
to  any  one  to  whom  he  proposes  to  make  a  sale ;  and  he  is  acting  within 
the  scope  of  the  authority,  which  he  is  thus  held  out  as  possessing, 
when  he  makes  the  sale,  notwithstanding  he  may  disregard  the  secret 
limit  upon  the  price  which  he  was  directed  to  require. 

It  is  believed  there  is  little  in  the  cases  conflicting  with  the  views 
DOW  expressed.  In  some  of  them  there  is  a  mere  statement  of  the 
general  principle,  that  if  a  special  agent  exceed  his  authority,  his  act  is 
Toid.  In  others,  the  instruction  was  not  private,  or  there  was  a  dear 
excess  of  authority.  2  Kent's  Com.  484,  Lect  41 ;  Jeffrey  v.  Bigelow, 
13  Wend.  R.  520 ;  Rossiter  v.  Rossiter,  8  Wend.  R.  494 ;  Munn  v.  The 
Commission  Co.,  15  Johns.  R.  54 ;  Andrews  v,  Kneeland,  6  Cowen's  R, 
857 ;  1  Peters'  S.  C.  R.  264 ;  9  Pick.  R  542  ;  Denning  v.  Smith,  8  Johns, 
Ch.  R.  344 ;  Fenn  v.  Harrison,  3  D.  &  E.  760 ;  East  India  Co.  v.  Hens- 
kj,  1  Esp.  R.  112 ;  Runquist  v.  Ditchell,  3  Esp.  R.  65 ;  BaUy  v.  Car» 
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There  was  evidence,  on  the  part  of  the  plaintiff,  tending  to  show  that 
Clark,  when  he  left  Lowell,  was  empowered  bj-  the  defendant  to  sell  or 
exchange  this  horse.  This  evidence  was  derived  principally  from  the 
declarations  of  the  defendant,  subsequent  to  the  time  of  the  exchange, 
and  was  somewhat  contradictory  in  stating  what  he  had  told  Clark  he 
might  do  respecting  a  sale  or  exchange  of  the  horses ;  in  some  instances 
denying  that  Clark  had  any  liberty  to  trade  away  the  horses ;  in  others, 
admitting  that  he  said  to  Clark  he  might  sell  if  he  had  a  chance  to  sell 
both ;  and  in  another  stating  that  he  told  him  he  did  not  intend  to  have 
one  of  the  hoi*ses  put  away  without  the  other,  and  not  to  put  the  horses 
away  unless  he  put  off  both.  One  witness  stated  that  the  defendant, 
when  he  took  the  horse  in  question  fh>m  the  plaintiff,  in  Thornton,  said 
Clark  had  no  business  to  trade ;  that  he  told  him  not  to  part  the  span ; 
that  he  told  him  if  he  could  put  them  away  and  get  a  good  five  year  old 
horse  and  boot  enough,  he  might ;  instead  of  which  he  had  got  a  little 
shark  of  a  colt,  and  a  mare  be  had  not  seen,  Clark  having  left  her  at 
Concord,  on  his  way  down. 

The  defendant  offered  evidence  tendmg  to  show  that  he  never  gave 
Clark  any  authority  to  dispose  of  the  horses ;  or  that^  if  he  bad  any 
authority,  it  was  a  permission  to  sell  them  if  he  could  get  a  good  price, 
and  could  sell  both,  but  not  to  sell  either  alone ;  and  he  contended  that, 
if  Clark  was  empowered  to  sell,  that  would  not  authorize  him  to  ex« 
change ;  and  further,  that  if  Clark  was  authorized  to  sell,  or  exchange, 
on  condition  that  he  should  sell  or  exchange  both,  and  not  otherwise, 
his  act  in  disposing  of  one  was  void,  because  not  in  pursuance  of  his 
authority. 

The  plaintiff  contended,  that  there  was  sufiScient  evidence  that  Clark 
was  authprized  to  make  the  exchange ;  and  further,  that  the  purchase 
of  the  colt  by  Emerson  was  a  pretence,  being  for  the  benefit  of  the 
defendant ;  and  that  what  was  thus  done  was  a  ratification  by  the  do* 
fendant  of  the  act  of  Clark  in  making  the  exchange. 

The  Court  instructed  the  jur}-,  that,  when  an  authority  is  given  to  an 
agent  to  make  a  sale,  it  must  be  strictly  pursued  in  order  to  bind  the 
principal ;  that  an  authority  to  sell  would  not  authorize  the  i^ent  to 
barter  or  exchange,  and  if  he  undertook  to  do  so  his  act  would  be  void ; 
but  that  there  was  a  distinction  between  an  authority  to  act  for  the 
principal,  and  instructions  as  to  the  mode  of  executing  the  authority; 
and  that  if,  in  this  case,  Clark  had  authority  to  sell  or  exchange  both 
horses,  coupled  with  directions  to  dispose  of  both  or  neither,  and  he 
disobeyed  the  instructions  in  this  particular,  and  exchanged  one  with* 
out  the  other,  that  was  a  matter  between  him  and  his  principal,  and  the 
principal  would  be  bound  by  his  act. 

The  court  further  directed  the  jury,  that,  if  Clark  had  no  previoos 
authority  to  make  the  exchange,  the  defendant  might  ratify  it  afte^ 
wards,  and  such  ratification  would  bind  him  ;  that  his  standing  by  and 
seeing  Clark  sell  the  colt,  without  taking  any  part,  and  making  no  ob- 
jection, would  not  amount  to  such  ratification ;  but  that  if  he  had  any 
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ageiic3*  whatever  in  the  sale  of  the  colt  by  Clark  to  EmersoD,  or  after* 
wards  in  the  exchange  of  him  by  Emerson  with  Spofford,  that  would 
amoant  to  a  ratification  of  the  contract  between  Clark  and  the  plaintiff, 
and  bind  the  defendant ;  that  it  would  be  a  fraud  in  the  defendant  to 
assist  in  disposing  of  the  colt,  and  then  claim  the  horse ;  that  it  was 
quite  enough  that  he  might  be  permitted  to  look  on  and  see  Clark  sell 
the  oolt,  without  interfering  to  prevent  him ;  that  if  he  went  ^sej'ond 
this  and  took  any  active  agency  in  disposing  of  him,  he  was  then  bound 
by  the  exchange  which  Clark  had  made ;  and  that  in  such  case,  whether 
Clark  had  any  previous  authority  or  not,  the  plaintiff  was  entitled  to 
recover. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  the  defendant 
excepted  to  the  foregoing  instructions,  and  moved  for  a  new  triaL 
JBell  and  Quincy,  for  the  defendant 
BarUeti  and  Rogers^  for  the  plaintiff. 

Parker,  C.  J.  It  cannot  be  known,  from  the  case  before  us,  whether 
the  Jury  found  that  Clark  did  not  exceed  his  authority  in  making  the 
exchange ;  or  whether  the  verdict  was  based  upon  a  ratification  of  the 
transaction  by  the  acts  of  the  defendant  afterwards.  If,  therefore, 
the  instructions  to  the  Jury  were  not  substantially  correct  upon  either 
of  these  points,  there  must  be  a  new  trial. 

There  was  sufficient  evidence  to  warrant  a  finding  that  Clark,  when 
he  received  the  horses  from  the  defendant,  had  an  authority  of  some 
description  given  him  respecting  a  sale  or  exchange  of  one  or  both  of 
them.  What  this  authority  was,  whether  to  sell  or  exchange,  and  what 
were  the  limitations  upon  it,  or  the  instructions  of  the  defendant  rela- 
tive to  the  manner  of  its  execution,  did  not  very  clearly  appear ;  the 
authority  itself  having  been  conferred  verbally,  and  the  evidence  estab^ 
lishing  its  existence,  and  what  was  said  about  it,  being  derived  mainly 
from  the  subsequent,  and  in  some  instances  contradictory,  declarations 
of  the  defendant  himself. 

The  instructions  to  the  Jury  take  a  distinction  between  the  authority 
given  to  an  agent,  which  he  is  not  only  bound  to  pursue  in  duty  to  his 
principal,  but  a  deviation  from  which  will  render  his  act  void,  (unless 
he  has  been  held  out,  or  enabled  to  hold  himself  out,  as  having  a  differ- 
ent authority,)  and  the  instructions  or  directions  which  he  ma}'  receive 
from  his  principal,  relative  to  the  manner  in  which  he  is  to  execute  his 
authority,  which  are  matters  between  the  principal  and  agent,  so  that 
a  disregard  of  them  by  the  latter,  although  it  may. make  him  liable  to 
the  principal,  will  not  vitiate  the  act,  if  it  be  done  within  the  scope  of 
the  authority  itself. 

It  is  very  apparent  that  such  a  distinction  must  exist  in  some  cases 
of  agency,  the  particular  instructions  from  the  principal  relative  to  the 
circumstances  under  which  the  agent  is  to  act  being  intended  as  direo- 
tions  for  his  guidance,  but  not  operating  as  limitations  upon  the  author* 
ity  which  is  conferred.  Thus  in  case  of  a  general  agent,  authorized  to 
Uansact  all  business  of  a  particular  kind,  although  he  can  bind  his  em* 
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In  Michaelmfts  Term,  Erie  obtained  a  rule  nm  for  a  new  trial,  on 
the  ground  of  misdirection. 

BompaSj  Sergt.,  and  Cocktmmj  now  showed  cause. 

Crotoder  (with  whom  was  Srle)^  in  support  of  the  rule,  was  stopped 
by  the  court. 

Parke,  B.    This  Is  an  action  brought  by  the  plaintiffs,  who  are 
bankers,  to  recover  from  the  defendant,  as  one  of  the  proprietors  of 
the  Trewolvas  Mine,  a  mine  carried  on  in  the  ordinary  way,  the  balance 
of  a  sum  of  £400,  advanced  by  them  to  the  agent  appointed  by  the 
company  of  proprietors  for  the  management  of  the  mine.    Now  the 
extent  of  the  authority  conferred  upon  the  agent  by  his  appointment 
was  this  only,  —  that  he  should  conduct  and  carry  on  the  affairs  of  the 
mine  in  the  usual  manner ;  there  is  no  proof  of  express  authority  to 
borrow  money  Arom  bankers  for  that  purpose,  or  that  it  was  neoessaty 
in  the  ordinary  course  of  the  undertaking ;  and  certainly  no  such  au- 
thority could  be  assumed.    I'here  are  two  grounds  on  which  it  is  said 
the  defendant  may  be  made  responsible :  first,  on  that  of  a  special  au- 
thority given  to  the  agent  to  borrow  money ;  and  secondly,  on  the 
assumed  principle,  that  every  owner  who  appoints  an  agent  for  the 
management  of  his  property  must  be  taken  to  have  given  him  authority 
to  borrow  money  in  cases  of  absolute  necessity.    There  certainly  was, 
in  the  present  case,  some  evidence  from  which  a  Jury  might  have 
inferred  that  a  power  to  borrow  mone}*,  for  the  purposes  of  the  mine, 
had  been  expressly  given  to  the  agent ;  but  that  evidence  does  not  ap- 
pear to  have  been  left  to  the  Jury,  and  therefore  the  verdict  cannot  be 
supported  on  the  first  ground.    Then  as  to  the  second  ground,  it  ap- 
pears that  the  learned  Judge  told  the  Jury  that  they  might  infer  an 
authority  in  the  agent,  not  only  to  conduct  the  general  business  of  the 
mine,  but  also,  in  cases  of  necessity,  to  raise  money  for  that  purpose. 
I  am  not  aware  that  an}'  authority  is  to  be  found  in  our  law  to  support 
this  proposition.     No  such  power  exists,  except  in  the  cases  alluded  to 
in  the  argument,  of  the  master  of  a  ship,  and  of  the  acceptor  of  a  bill 
of  exchange  for  the  honor  of  the  drawer.     The  latter  derives  its  ex- 
istence from  the  law  of  merchants ;  and  in  the  former  case  the  law, 
which  generally  provides  for  ordinary  events,  and  not  for  cases  which 
are  of  rare  occurrence,  considers  how  likely  and  flrequent  are  accidents 
at  sea,  when  it  ma}*  be  necessary,  in  order  to  have  the  vessel  repaired, 
or  to  provide  the  means  of  continuing  the  voyage,  to  pledge  the  credit 
of  her  owners ;  and  therefore  it  is  that  the  law  invests  the  master  with 
power  to  raise  money,  and,  by  an  instrument  of  h3'pothecatioii,  to 
pledge  the  ship  itself  if  necessary.     If  that  case  be  analogous  to  this, 
it  follows  that  the  agent  had  power  not  only  to  borrow  money,  but,  io 
the  event  of  security  being  required,  to  mortgage  the  mine  itself.    The 
authority  of  the  master  of  a  ship  rests  upon  the  peculiar  character  of 
his  ofl9ce,  and  affords  no  analogy  to  the  case  of  an  ordinary  agent    I 
am  therefore  of  opinion  that  the  agent  of  this  mine  had  not  the  aa- 
thority  contended  for.     Whether  he  had  or  had  not,  was  a  question  for 
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the  Jarj ;  bat,  on  the  general  principles  of  law,  it  seems  to  me  that  the 
ruling  of  the  learned  Jadge  cannot  be  supported,  and  therefore  that  the 
role  for  a  new  trial  must  be  made  absolute.  ^ 

Aldebson,  B.  I  am  of  the  same  opinion.  There  is  no  rule  of  law 
that  an  agent  may,  in  a  case  of  emergency  suddenly  arising,  raise 
money,  and  pledge  the  credit  of  his  principals  for  its  repayment ;  and 
eren  if  it  were  so,  in  this  instance  there  was  ample  time  and  opportu- 
nity for  him  to  have  applied  to  his  principals.  Several  cases  have  been 
cited  as  anal<^ous  to  the  present,  but  they  have  been  already  satisfac- 
torily distinguished  by  my  brother  Parke.  Lamb  v,  Bunce,  4  M.  &  S. 
275,  may  appear  to  be  a  case  similar  to  the  present,  but  it  is  very  dis- 
tinguishable, for  there  is  an  original  liability  in  parish  officers  to  support 
the  poor  in  their  parish;  and  it  appears,  moreover,  that  the  parish 
officers  in  that  case  were  aware  of  the  surgeon  being  in  attendance  on 
the  pauper,  and  made  no  objection.  Those  were  circumstances  from 
which  a  Jury  might  well  infer  a  contract  on  their  part  to  pay  his  bill 
In  the  present  case  there  was  no  such  evidence. 

BoLFS,  B.,  concurred.  Hule  abaolyteJ 


NORTH  RIVER  BANK  v.  AYMAR. 
SuPBEME  CouBT  OP  NewYobk.     1842. 

[8  HiU,  262.] 

Ebbob  to  the  Superior  Court  of  the  city  of  New  York.  The  action 
in  the  court  below  was  by  the  Noith  River  Bank  against  Aymar  and 
Embur}',  executors,  &c.,  of  Pexcel  Fowler  deceased,  on  eleven  promis- 
8or}'  notes ;  six  of  which  purported  to  have  been  made  on  behalf  of  the 
defendants'  testator,  and  were  signed  thus :  "  Pexcel  Fowler  —  Jacob 
D.  Fowler,  atf  y."  Of  these  six  notes,  four  were  payable  to  the  order 
of  David  Rogers  &  Son,  and  b}*  them  indorsed ;  and  the  other  two 
were  payable  to  the  order  of  Jacob  D.  Fowler,  and  were  indorsed  by 
bim,  and  by  D.  Rogers  &  Son.  The  remaining  five  notes  purported  to 
have  been  made  by  Jacob  D.  Fowler,  payable  to  the  order  of  Pexcel 
Fowler,  and  were  indorsed  in  the  same  form  in  which  the  other  six 
notes  were  signed  —  viz. :  "  Pexcel  Fowler — Jacob  D.  Fowler,  att'y  " 
—  and  were  also  indorsed  b}'  D.  Rogers  &  Son.  The  case,  as  it 
further  appeared  on  the  trial,  was  this :  The  defendants'  testator,  in 
his  lifetime,  executed  to  Jacob  D.  Fowler  a  letter  of  attorney  in  these 
words :  "  Know  all  men,  Ac,  that  I,  Pexcel  Fowler,  of,  &c.,  have 
made,  &c.,  Jacob  D.  Fowler,  of,  &c.,  my  true  and  lawful  attorney,  for 

^  As  to  the  authority  of  the  master  of  a  ship  to  pledge  the  owner's  credit,  see 
Arthur  v.  Barton,  6  M.  &  W.  138  (1840) ;  Beldon  v.  Campbell,  6  Ex.  886  (1851). 

As  to  emergeDcies,  compare  Toledo,  St.  L.,  &  K.  C.  Railroad  Co.  o.  Mylott,  6  Ind 
App.438  (1893).  — Eo. 
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me  and  in  mj*  name,  place,  and  stead,  and  to  mj'  use,  to  ask,  demand, 
Ac,  all  such  sum  and  sums  of  mone^*,  debts,  &c.,  which  are  or  shall  be 
due,  owing,  dsc.,  to  me,  &c.     I  do  further  authorize  and  empower  the 
said  Jacob  t).  Fowler  to  draw  all  checks  or  drafts  upon  any  of  the 
banks  in  the  city  of  New  York  for  all  moneys  deposited  in  my  name, 
to  indorse  any  promissory  note  or  notes,  bills  of  exchange  or  drafts,  to 
accept  all  bills  of  exchange  or  drafts,  or  in  my  name  to  draw  any  note 
or  notes,  to  enter  merchandise  at  the  custom  house,  &c.,  and  to  manage 
and  negotiate  B,ny  business  from  time  to  time  in  the  same  manner  as  if 
I  was  personally  present.     Giving  and  granting  unto  my  said  attorney 
full  power  and  authority  in  and  about  the  premises,  &c    In  witness,'' 
&a    About  the  time  this  power  was  executed,  Pexcel  Fowler  and 
Jacob  D.  Fowler  called  together  at  the  banking-house  of  the  plaintiffs 
and  left  it  in  their  possession,  where  it  had  ever  since  remained.     The 
notes  in  question  were  all  made  during  the  life  of  the  defendants'  testa- 
tor, and  after  the  execution  of  the  power.    Nine  of  them  were  not 
made  or  indorsed  in  the  business  of  the  defendants*  testator,  nor  for 
his  use  or  benefit,  but  for  the  accommodation  of  David  Rogers  &  Son, 
under  an  agreement  between  them  and  the  firm  of  Fowler,  Gordon,  & 
Co.  (of  which  Jacob  D.  Fowler  was  a  member)  for  the  mutual  exchange 
of  accommodation  paper.    Fowler,  Gordon,  &  Co.  failed  in  business, 
leaving  unpaid  a  large  number  of  notes  made  and  indorsed  under  this 
agreement,  on  which  D.  Rogers  &  Son  were  liable,  and  which  had 
been  discounted  by  the  plaintiffs.    The  notes  in  question  were  procured 
by  D.  Rogers  &  Son  for  the  purpose  of  relieving  themselves  fh>m  such 
liability,  and  were  passed  by  them  to  the  plaintiffs  in  exchange  for  the 
said  notes  of  Fowler,  Gordon,  &  Co.     At  the  time  the  notes  in  question 
were  received  by  the  plaintiffs,  Samuel  D.  Rogers,  a  member  of  the 
firm  of  D.  Rogers  &  Son,  and  who  was  also  one  of  the  directors  of  the 
bank,  declared  the  notes  to  be  business  paper,  given  for  goods  sold. 
The  defendants  admitted  that  the  plaintiffs  were  entitled  to  recover  on 
two  of  the  eleven  notes ;  and,  in  respect  to  the  others,  the  court  chained 
the  Jury  that  Jacob  D.  Fowler  exceeded  his  authority,  — -  that  the  power 
being  special,  the  plaintiffs  were  affected  b}^  the  excess,  and  were  not 
therefore  entitled  to  recover.    The  plaintiffs  excepted.    The  jury  ren- 
dered a  verdict  for  the  amount  of  the  two  notes  in  favor  of  the  plain- 
tiffs, who,  after  judgment,  sued  out  a  writ  of  error.     Some  other  facts 
necessary  to  a  more  full  understanding  of  the  case  will  be  found  stated 
in  the  following  opinions. 

S,  O.  Raymond^  for  the  plaintiffs  in  error. 

J.  W,  Oerard,  for  the  defendanto  in  error. 

CowEN,  J.  As  the  notes  in  question  were  received  by  the  plaintifb 
in  exchange  for  the  notes  of  Fowler,  Gordon,  &  Co.,  the  former  are 
entitled,  so  far  as  their  righte  are  in  question  on  this  writ  of  error,  to 
be  considered  bona  fide  holders  in  the  fair  course  of  trade  and  for  a 
Taluable  consideration. 

That  the  power  conferred  by  the  letter  of  attorney  was  limited  to 
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notes  in  the  proper  basiness  of  the  testator,  and  that  it  would  have 
been  so  independently  of  the  words  to  his  use,  there  can  be  no  doubt 
Staioer  v.  Tysen,  3  Hill,  279;  Nichol  v.  Green,  Peck's  Rep.  283; 
Butcher  v.  Tysen,  U.  S.  Circ.  Court,  Nov.  1840,  4  Hunt's  Merch.  Mag. 
456.  To  fulfil  this  purpose  of  the  power,  it  was  essential  that  the 
making  and  indorsing  should  be  upon  a  consideration  passing  to 
Pexcel  Fowler,  the  testator.  There  is  nothing  in  the  nature  or  effect 
of  such  a  power  which  authorizes  the  attorney  to  use  it  for  his  own 
benefit  or  the  benefit  of  any  one  excepting  the  principal.  And  if  this 
limitation  be  such  that  an  appointee  would  be  bound  to  notice  the  fact 
that  the  attorney  overstepped  it,  then  these  plaintiff's  were  properly  cut 
off  by  the  court  below  fh>m  their  claim  upon  the  contested  notes  and 
Indorsements. 

The  general  rule,  that  when  an  attorne}'  does  any  act  beyond  the 
icope  of  his  power,  it  is  void  even  as  between  the  appointee  and  the 
principal,  has  always  prevailed,  and  is  indeed  elementary  in  the  doc- 
trine of  powers.  The  ground  on  which  the  rule  rests  is  familiar.  The 
appointee  need  not  deal  with  the  attorney  unless  he  choose ;  and  it  is 
very  reasonable  that  he  should  be  bound  to  inspect  the  power,  when  in 
writing,  or  to  learn  its  language  in  the  best  way  he  can,  when  it  is  by 
parol.  On  becoming  acquainted  with  it,  he  shall  be  holden  to  under^ 
stand  its  l^al  effect,  and  must  see,  at  his  peril,  that  the  attorney  does 
not  transgress  the  prescribed  boundary  in  acting  under  it.  I  say  in 
acting  under  it ;  for  it  is  eas}*  to  compare  the  act  with  the  words  to 
which  it  must  conform ;  and  so  far,  there  is  nothing  unreasonable,  — 
nothing  impossible  or  even  diflScult  In  speaking  of  the  attornej^'s  acts, 
I  certainly  mean  to  include  his  declarations  made  at  the  time,  or  in  the 
business  which  he  transacts  under  the  power ;  for  his  declarations  are 
a  part  of  the  res  gesta^  and  bind  his  principal  equally  with  the  act  to 
which  they  relate.  They  are  always  received  as  evidence  against  the 
prindpaL  I  authorize  a  man  to  borrow  a  sum  of  moijey  for  me.  The 
power  being  limited,  he  has  no  authority  to  borrow  for  himself  or  his 
neighbor.  He  goes  to  the  lender  and  borrows  in  my  name,  showing 
him  my  written  power,  and  declaring  at  the  same  time  that  he  takes 
the  loan  on  my  account.  Both  his  acts  and  declarations  are  evidence 
against  me. 

A  question  often  arises  upon  this  and  the  like  cases,  how  far  the 
appointee  is  responsible  for  the  agent's  fidelity.  Take  it,  in  the  in- 
stance supposed,  that  his  acts  and  professions  make  out  a  case  within 
the  terms  of  his  authority ;  is  the  man  who  advances  his  money  account- 
able for  the  truth  or  the  good  faith  of  a  transaction  which,  so  far  as  he 
can  see  and  has  reason  to  believe  at  the  time,  is  in  honest  conformity 
with  such  authority  ?  Take  it  that  the  attorney  comes  with  a  falsehood, 
meaning  the  loan  for  his  own  use,  or  the  use  of  another  whom  he 
denies  to  accommodate ;  must  the  appointee  lose  his  money  ?  He  brings 
Us  action  against  the  principal,  and  proves  the  letter  of  attorney  and 

the  loan  as  stated ;  is  it  necessary  to  do  more?  or  can  the  principal 

20 
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tarn  roand  upon  him  and  show  that  his  attorney  was  false  to  his  in< 
terest,  and  so  infer  that  the  man  who  trusted  to  his  letter  and  made  a 
loan  apparently  according  to  its  purview,  must  himself  be  visited  with 
the  consequences  of  the  fraud  ?  I  confess  that,  until  I  heard  the  argu- 
ment in  this  cause,  I  had  supposed  the  mere  statement  of  such  a  case 
fu]:nished  its  own  answer ;  and  that  to  allow  such  a  defence  would  be 
pushing  the  duty  of  inquiry  on  the  part  of  the  appointee  far  beyond 
the  principle  on  which  it  is  founded,  —  indeed  to  an  extent  absolutely 
impracticable. 

The  case  I  have  instanced  is,  in  principle,  the  one  now  before  us. 
The  plaintiffs  were  apprised  that  Jacob  D.  Fowler  had  power  to  make 
and  indorse  notes  in  the  business  of  the  testator ;  and  notes  actually 
made  and  indorsed  by  the  attorney,  and  purporting  to  have  been  so 
made  and  indorsed  in  conformity  with  the  power,  were  presented  to 
and,  in  effect,  discounted  by  the  plaintiffs.  This  act  was  equivalent  to 
an  express  declaration  that  the  notes  were  made  and  indorsed  in  the 
business  of  the  testator.  A  man  gives  a  power  to  sell  land,  and  the 
attorney  executes  a  deed  in  the  name  of  the  principal.  The  transac- 
tion imports  the  same  thing  as  a  recital  or  express  declaration  referring 
to  the  power ;  and  the  principal  is  equally  estopped  to  deny  that  the 
authority  has  been  pursued. 

There  are  a  few  gei^ral  principles  entirely  settled  and  universally 
acted  upon,  especially  in  dealing  with  negotiable  paper,  which  it  may 
be  well  to  remember.  One  was  laid  down  in  Hern  v.  Nichols,  1  Salk. 
289.  The  defendant's  factor,  being  authorized  to  sell  silk,  defrauded 
the  vendee;  and  Holt,  C.  J.,  held,  that  the  principal  was  liable 
for  the  deceit ;  '^  for,"  said  he,  ^^  seeing  somebody  must  be  a  loser  by 
this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  a  trust  and 
confidence  in  the  deceiver,  should  be  a  loser  than  a  stranger."  See 
also  Bowles  v.  Stewart,  1  Sch.  &  Lef.  222 ;  The  Monte  AUegre,  9 
Wheat.  644.  An  application  of  this  principle  to  men  who  had  author- 
ized an  agent  to  indorse  for  them,  was  made  in  Putnam  i;.  Sallivan, 
4  Mass  Rep.  45 ;  a  case  coming  very  near  if  not  quite  up  to  the  one 
before  us.  The  defendants,  who  were  merchants,  having  occasion  to 
be  absent,  lefb  their  names  with  a  clerk  on  blank  paper,  to  be  filled  op 
by  him  and  advanced  on  the  sale  of  goods  by  the  house  upon  commis* 
sion,  or  to  renew  the  notes  of  the  house  when  due  at  the  banks.  On 
some  he  was  authorized  to  bind  them  as  makers,  and  on  others  as 
indorsers.  A  man  obtained  one  of  the  latter  fh)m  the  clerk  by  false 
pretences,  wrote  and  signed  a  note  on  the  other  side,  and  got  money 
upon  it  for  his  own  use  on  the  credit  of  the  indorsement,  the  lenden 
having  no  notice  of  the  fraud.  The  defendants  were  held  liable.  The 
plaintiffs  were  informed  too  that  it  was  a  blank  indorsement  which  had 
been  left  with  the  clerk,  to  be  used  in  the  business  of  the  defendants. 
Parsons,  C.  J.,  said :  "'  Here  one  of  two  innocent  parties  must  suffer. 
The  indorsees  confided  in  the  signature  of  the  defendants ;  and  they 
could  have  no  reason  to  suppose  that  it  had  been  improperly  obtained 
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Od  the  other  hand,  the  loss  has  been  occasioned  by  the  misplaced  con- 
fideooe  of  the  indorsers  in  a  clerk  too  young  or  inexperienced  to  guard 
against  the  arts  of  the  promisor."  Looking  at  the  fact  that  the  plain- 
tiffs knew  the  clerk  was  limited  to  use  the  note  in  the  business  of  his 
principals,  the  power  was  the  same  in  respect  to  them,  as  that  of  Jacob 
D.  Fowler  here  in  respect  to  the  bank.  They  found,  as  the  bank  did, 
that  the  agent  had  delivered  out  the  note  to  the  promisor,  but  not  that 
he  had  exceeded  his  power,  though  he  had  done  so  in  fact.  Why  not 
require  them  to  stop  and  ascertain  whether  it  had  been  delivered  out 
upon  a  consideration  passing  to  the  defendants  ?  The  answer  iS;  that 
the}'  had  put  their  agent  in  a  condition  which  enabled  him  to  impose 
upon  strangers  by  apparently  pursuing  his  authority.  They  had  given 
him  a  discretion  to  speak  for  them,  both  by  words  and  actions.  The 
neglect  or  falsehood  of  their  agent,  therefore,  was  legally  imputable  to 
them.  The  paper  being  issued  without  consideration,  whether  bj-  their 
agent  or  themselves,  was  indeed  void  as  between  the  original  parties  ; 
bnt  there  being  in  each  case  a  power  to  issue  paper  valid  in  form,  it 
could  not  be  impeached  in  the  hands  of  a  bona  fide  •holder.  Every- 
body knows  that  a  partner  who  issues  a  note  of  the  firm  for  his  own 
benefit,  exceeds  his  power ;  but  the  firm  cannot  avail  themselves  of 
the  objection  as  against  a  bona  fide  holder.  Another  case  is  that  of 
Prescott  V.  Flynn  (reported  in  Chitty  on  Bills,  85,  note,  Am.  ed. 
of  1839).  In  that  case  it  was  proved  b}'  circumstances  that  the  clerk 
of  the  defendants  was  authorized  to  indorae  for  them  in  their  business. 
Availing  himself  of  that  authority,  he  indorsed  their  names  on  two  bills 
of  exchange  which  he  procured  to  be  discounted  for  his  own  benefit, 
and  absconded  with  the  money.  It  was  hanll}'  pretended  that  the 
plaintiff  was  bound,  though  he  knew  of  the  limitation,  to  inquire 
whether  in  truth  the  money  was  intended  for  the  principals.  Indeed, 
when  the  case  came  to  be  reported  in  9  Bing.  19,  the  reporter  thought 
the  fraud  to  be  so  entirely  immaterial  that  he  did  not  even  mention  it 
According  to  both  reports,  the  court  took  it  for  granted  that  the  agent 
acting  for  himself,  instead  of  his  principals,  could  make  no  difference 
as  between  them  and  the  plaintifi*.  It  was  enough  that  he  had  power 
to  act  in  the  defendants'  business,  and  did  apparentlj-  so  act.  In 
Newland  v.  Oakley,  6  Yerg.  489,  an  attorney  having  power  to  assign 
notes  for  his  principal,  did  so ;  but  embezzled  the  money  which  he  got. 
That  he  thus  assigned  for  his  own  benefit,  was  held  not  to  affect  the 
right  of  a  person  to  whom  one  of  the  notes  came  in  the  course  of 
trade. 

These  cases  respecting  the  limited  powers  of  agents  to  make  indorse- 
ments, accord  with  the  proposition  concerning  powers  in  general  as  it 
was  submitted  to  us  by  the  counsel  for  the  plaintiff  in  error,  viz. : 
"  Whenever  the  very  act  of  the  agent  is  authorized  by  the  terms  of  the 
power,  that  is,  whenever  by  comparing  the  act  done  bj-  the  agent  with 
the  words  of  the  power,  the  act  is  in  itself  warranted  by  the  terms 
Qsed,  snch  act  is  binding  on  the  constituent  as  to  all  persons  dealing  in 
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good  faith  with  the  agent.  Such  persons  are  not  boand  to  inquire  into 
facts  aliunde.  The  apparent  authority  is  the  real  authority."  Such  a 
rule  was  substantially  laid  down  by  Lord  Elienborough,  C.  J.,  ^ 
Pickering  v.  Busk,  15  East,  38,  43.  He  says :  ^'  I  cannot  subscribe 
to  the  doctrine  that  a  broker's  engagements  are  necessarily'  and  in  all 
cases  limited  to  his  actual  authority,  the  ideality  of  which  is  afterwards 
to  be  tried  by  the  fact.  It  is  clear  that  he  may  bind  his  principal 
within  the  limits  of  the  authority  with  which  he  has  been  apparently 
clothed  by  the  principal  in  respect  to  the  subject  matter ;  and  there 
would  be  no  safetj'  in  mercantile  transactions,  if  he  could  not."  An- 
drews V.  Kneeland,  6  Cowen,  354,  357,  358,  and  the  books  there  cited ; 
Rossiter  v.  Rossi ter,  8  Wend.  498,  499,  and  the  cases  there  cited. 

How  were  the  plaintiffs  in  tlie  case  before  us  to  ascertain  whether 
Jacob  D.  Fowler  had  acted  in  good  faith  towards  his  principal?  On 
their  agent  asking  one  of  the  paj'ees,  Samuel  D.  Rogers,  of  the  firm  of 
David  Rogers  &  Son,  he  answers  that  the  notes  were  business  paper, 
given  for  goods  sold  ;  and  this  is  another  circumstance  tending  to  per 
feet  the  parallel  with  Putnam  v.  Sullivan. 

The  only  adjudged  case  cited  on  the  argument  for  the  defendants  in 
error,  giving  color  to  the  idea  that  the  appointee  must  look  behind  the 
power,  is  Attwood  v.  Munnings,  1  Mann.  &  Ryl.  66 ;  7  Barn.  &  Cress. 
42,  s.  c.  The  power  in  that  case  was  extremely  limited,  being  tied 
up  to  the  acceptance  of  bills  particularly  described.  The  words  were : 
'^  For  me,  and  on  my  behalf,  to  pay  and  accept  such  bill  or  bills,  ^.9 
as  shall  be  drawn,  &c.,  on  me  by  my  agents  or  correspondents,  as  ooca* 
sion  shall  require."  The  bill  there  in  question  was  drawn  by  Burlei^ 
a  partner  of  the  defendant,  for  the  benefit  of  the  Joint  concern ;  and,  as 
the  court  held,  he  was  neither  a  correspondent  nor  agent  within  the 
meaning  of  the  power.  There  was  indeed  no  need  of  giving  effect  to 
the  bill  by  an  acceptance  under  the  power ;  for  Burleigh  was  authorized 
to  bind  the  defendant  as  his  partner.  The  court  held  that,  as  the 
power  described  the  persons  whose  names  must  appear  upon  the  bill, 
the  authority  was  overstepped  if  the  names  were  not  there.  In  other 
words,  a  power  to  accept  a  bill  drawn  by  an  agent,  did  not  extend  to  a 
bill  drawn  by  one  who  was  not  an  agent.  Here  the  power  contains  no 
such  limitation.  The  case  cited  accords  with  one  of  the  most  familiar 
mles  for  the  construction  of  powers ;  but  it  does  not  apply.  If  the 
principal  will  describe  the  particular  condition  on  which  a  bill  shall  be 
accepted,  however  idle,  even  to  the  writing  of  it  with  a  steel  pen,  it 
must  be  fulfilled.  There  it  was  to  be  drawn  by  a  correspondent  or 
agent ;  and  not  being  so  drawn,  but  by  one  who  was  a  principal,  the 
condition  failed.  The  appointee  was  admonished  to  see  at  his  peril 
that  all  the  prescribed  requisites  were  combined.  The  principal  would 
not  trust  the  attorney,  even  to  Judge  of  the  parties.  There  was  another 
clause  in  the  power  which,  as  Bayley,  J.,  inclined  to  think,  also 
amounted  to  a  condition.  The  bills  were  to  be  drawn  as  occasion 
should  require.     It  was  not  necessary  to  say  that  the  plaintiff  was 
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Voand  on  this  daase  to  see  the  occasion  did  require ;  and  a  majority  of 
the  judges  who  spoke  to  the  question  (Holroyd  and  Littledale,  JJ.) 
did  not  say  so.     The  two  reporters  do  not  entirely  agree.     In  7  Barn^ 
&  Cress.  9  both  of  the  two  latter  judges  are  made  to  discuss  the  ques- 
tion: in  1  Mann.  &  Ryl.,  Littledale,  J.,  is  represented  as  having  given 
a  naked  assent  to  what  Holroyd,  J.,  said ;  but  in  neither  does  it  appear 
that  any  but  Baj'ley,  J.,  considered  the  actual  occasion  of  accepting  as 
a  condition.     The  report  of  his  argument  is  substantially  the  same  in 
both,  though  in  Barn.  &  Cress,  he  seems  to  have  thought  it  sufficient 
to  have  called  for  the  letter  of  advice.     Littledale,  J.,  in  Barn.   & 
Cress.,  thought  the  words  '^as  occasion  shall  require '^  did  not  vary  the 
question  ;  and  that  the  power  should  be  read  without  them.    This  was 
conceding  the  ground  taken  by  counsel^  that  the  attorney  had  a  dis- 
cretionary power  to  judge  of  the  occasion.     1  have  looked  into  some 
authoritative  books  on  agency  to  find  how  this  case  has  been  considered 
by  learned  writers  who  had  studied  the  subject     It  is  introduced  into 
the  late  edition  of  Faley  on  Agency  (p.  192)  by  a  simple  statement 
of  the  case,  with  the  opinion  of  Baj^ley,  J. ;  or  rather,  as  illustrating 
the  general  remark,  that  all  written  powers  are  to  receive  a  strict 
interpretation,  the  authority  never  being  extended  beyond  that  which 
is  given  in  terms,  or  is  absolutely  necessary  for  carrying  the  authority 
into  effect.     Judge  Story  mentions  the  case  several  times  in  his  work 
on  agency  (pp.  22,  65  to  67,  69),  but  evidently  considers  it  as  holding 
no  more  than  that  the  appointee  is  bound  to  see  the  proper  parties 
introduced.     He  is  evidently  of  opinion,  with  Littledale,  J.,  that  the 
words  ^^  as  occasion  shall  require  "  were  no  more  than  what  the  nature 
of  such  a  power  #ould  implj*  without  them,  viz.  an  authority  in  the 
agent  to  govern  himself  according  to  the  emergencies  of  business. 
The  necessity  mentioned  by  Mr.  Justice  Bayley  of  calling  for  the  letter 
of  advice  was,  I  think,  virtually  denied  by  what  Best,  C.  J.,  and  the 
whole  conrt  afterwards  held  as  to  letters  of  instruction  in  Withington 
«.  Herring,  5  Bing.  492 :  3  Moore  &  Payne,  30  S.  C.     Such  letters 
are  often  confidential  between  the  parties,  and  contain  matters  not  fit 
to  be  divulged.     He  said,  all  that  was  necessary  for  the  plaintiffs  to 
inquire  for,  was  the  authority.     The  case  of  Atwood  v.  Munnings  was 
mentioned  by  Park,  J.,  and  he,  like  Judge  Storj",  understood  it,  not  as 
imposing  the  duty  to  inquire  into  the  state  of  the  principaFs  afiTairs,  but 
only  as  to  the  character  of  the  drawers.    Indeed,  there  is  hardly  any 
rale  better  settled  or  of  more  universal  application,  than  that  the  ap- 
pointee need  not  inquire  as  to  matters  in  their  own  nature  private  or 
confidential  between  the  agent  and  principal.    It  may  be  doubted,  says 
Mr.  Justice  Story,  if  upon  this  subject  there  is  any  solid  distinction 
between  a  special  authority  to  do  a  particular  aot^  and  a  general  author- 
ity to  do  all  acts  in  a  particular  business.     Each  includes  the  usual 
and  appropriate  means  to  accomplish  the  end.     (Story  on  Agency,  70.) 
Is  it  among  those  means  that  the  appointee  shall  lose  his  money,  be- 
cause the  attorney  happens  to  betray  the  interests  of  his  principal? 


310  NORTH   RIVER   BANK  V.   AYMAJL  [CHAP.  IL 

Would  not  such  a  rule  rather  be  a  means  to  make  the  power  utterW 
unavailable  ?  No  prudent  man  would  advance  his  money  under  such  a 
responsibility.  The  rule  supposes  a  degree  of  capacity  to  look  into  the 
affairs  and  even  the  private  intentions  of  others,  which  no  human  being 
possesses. 

In  the  case  at  bar,  the  principal  was  much  abroad,  and  had  left  this 
letter  of  attorney  with  the  bank  for  the  ver}'  purpose  of  obtaining  credit 
there.  It  had  been  repeatedly  and  for  a  long  time  acted  upon,  the 
testator  having  an  account  at  the  bank,  and  the  power  of  Jacob  D. 
Fowler  never  having  been  drawn  in  question.  This  very  case  admits 
the  validity  of  two  out  of  the  eleven  notes  in  question.  Such  circum- 
stances, even  without  the  letter  of  attorney,  should  bind  the  testator's 
estate.  In  Prescott  t;.  Flynn,  the  defendants'  clerk  having  been  intro- 
duced as  confidential,  drawn  bills,  and  on  one  occasion  onlj*  been  em- 
powered to  indorse  in  their  business,  they  were,  from  that  circumstanoe 
alone,  held  liable  on  his  subsequent  indorsement  of  their  names  for  his 
own  benefit  Here  we  have  a  stronger  case.  Both  the  testator  and 
Jacob  D.  Fowler  came  with  the  letter  of  attorney,  and  deposited  it 
with  the  plaintiffs;  the  attorney  had  drawn  and  indorsed  through  a 
course  of  five  or  six  years ;  the  testator,  a  shipmaster,  being  frequently 
at  home,  and  knowing  and  approving  every  act  nearly  up  to  the  time 
of  the  making  and  indorsing  now  in  question. 

In  Nichol  v.  Green,  Peck's  Rep.  288,  the  attorney,  under  a  power 
like  the  present,  dealt  directly  with  the  plaintiff,  purchasing  on  his  own 
account,  as  the  plaintiff  knew ;  and  then,  under  the  power,  made  and 
indorsed  the  note  in  question.  Haywood  and  Peck,  JJ.,  held  what  we 
have  Just  now  decided  in  Stainer  v,  Tysen  (3  Hill,  279),  on  the  dis- 
tinction between  taking  the  note  with  or  without  knowledge  of  the 
fraud.  One  judge  dissented,  and  one  took  no  part  in  the  cause.  It 
does  not  appear  how  it  was  finally  decided.  The  case  of  Butcher  v. 
Tysen,  which  was  before  the  Circuit  Court  of  the  U.  S.,  in  November 
term,  1840  (4  Hunt's  Merch.  Mag.  456),  decides  the  same  point  the 
same  way.  The  plaintiff  cannot  complain  that  the  defendant  clothed 
his  agent  with  the  means  of  perpetrating  a  fraud  when  none  has  been 
actually  committed.  The  difference  rests  entirely  upon  that  fact.  In 
the  cases  cited,  the  question  in  debate  was,  whether,  by  authorizing 
the  agent  to  issue  notes  in  the  name  of  the  principal,  without  words 
expressly  restricting  the  issue  to  his  own  business,  he  did  not  confer 
the  power  of  issuing  them  for  the  benefit  of  everybody,  even  including 
the  attorney.  That  the  power  is  to  be  thus  construed,  was  contended 
in  the  case  before  us,  and  in  Stainer  v.  Tysen.  We  have  arrived  at 
the  conclusion  without  much  diflSculty,  that  to  give  the  power  so  great 
an  effect,  the  principal  must  go  farther,  and  expressly  declare  bis  mean- 
ing that  the  attorney  may  use  his  notes  for  the  benefit  of  others  beside 
the  principal. 

On  the  distinction  which  I  have  endeavored  to  establish  in  favor  of  a 
bona  fide  holder,  I  am  of  opinion  that,  in  the  case  at  bar,  the  court 
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below  erred  when  thej'  charged  that  the  attorney  had  exceeded  his 
power  in  that  sense  which  avoided  these  notes  in  the  hands  of  the 
plaiDtifTs.  As  against  his  principal,  he  did  exceed  his  power ;  bat  the 
executors  must  look  to  him,  not  the  plaintiffs,  for  their  indemnit3\ 

The  point  that  the  bank  had  notice  through  Samuel  D.  Rogers,  the 
director,  does  not  arise.  There  was  indeed  evidence  that  he  had 
notice  and  acted  as  director  in  respect  to  nearly  if  not  quite  all  the 
notes.  If  these  things  finally  turn  out  to  be  so,  of  course  the  plaintiffs 
cannot  recover  on  those  notes  in  respect  to  which  the}'  were  thus 
affected  with  notice.  Bank  of  the  United  States  v.  Davis,  2  Hill, 
451.  But  the  question  was  entirely  excluded,  by  the  charge,  from 
the  consideration  of  the  jury ;  and,  for  aught  we  can  see,  the  court  laid 
no  stress  upon  it.  They  put  the  case  on  the  naked  independent  ques- 
tion of  authority ;  and,  under  the  charge  given,  the  jury  were  bound 
to  find  for  the  defendants,  although  they  believed  the  plaintiffs  were 
bona  Jide  holders.  I  have,  therefore,  as  in  duty  bound,  considered 
them  sncb.  No  doubt  the}*  were  so  in  fact  If  not  so  constructively, 
owing  to  one  of  their  agents  having  had  notice,  they  must  fail ;  but 
they  are  none  the  less  entitled  to  have  the  question  tried  and  disposed 
of  upon  that  issue. 

Some  other  minor  points  were  mentioned  on  the  argument  bj'  the 
counsel  for  the  defendants  in  error;  but  the  same  answer  applies. 
They  were  not  passed  upon  in  the  court  below.  On  the  whole,  I  am 
of  opinion  that  the  judgment  should  be  reversed ;  a  venire  de  novo  to 
go  from  the  court  below,  the  costs  to  abide  the  event. 

Bronson,  J.  concurred. 

NsLSOH,  C.  J.,  dissenting.^  Judgment  reversed.* 


MUSSEY  V.  BEECHER. 
SuPBEXB  Judicial  Court  of  Massachusetts.    1849. 

[3  Cu8h,  511.] 

Tms  was  an  action  of  assumpsit  for  goods  alleged  to  have  been 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  through  the 
lattePs  agent,  William  Pierce. 

The  case  having  been  referred  to  an  auditor,  he  reported  in  favor 
of  the  plaintiff,  for  goods  sold  and  delivered  between  the  10th  of 
March,  1842,  and  the  25th  of  May,  1843 ;  and  for  the  balance  of  two 

^  This  diflsenting  opinion,  relying  upon  Attwood  v.  Munnings,  cuite,  p.  2S6,  is  omitted. 
—  Bd. 

*  This  decision  was  revened  in  the  Court  of  Errors ;  but  there  is  no  formal  report 
of  the  rereTsal.  The  doctrine  of  the  Supreme  Conrt  was  approved  in  later  cases.  Se« 
Farmers  &  Mechanics'  Bank  v.  Butchers  &  Drovers'  Bank,  16  N.  Y.  125,  138-139, 
143-143, 154  (1S57) ;  Bank  of  Batavia  v.  N.  T.,  L.  £.  &  W.  Raihroad  Co.,  106  N.  T 
195, 1 W  (1887).— Ed. 
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notes,  one  for  $207,  dated  March  9th,  1842,  signed  *' W.  Pierce,  agent 
of  L.  S.  B. ; "  and  the  other  for  $250,  dated  Augast  8th,  1841,  and 
signed  in  the  same  manner.  The  balance  found  due  by  the  auditor 
on  the  notes  was  $214.15,  and  for  goods  sold,  after  deducting  a  set- 
off, $890.25,  making  in  the  whole  $1104.40.  The  jury  returned  a 
verdict  for  the  plaintiff  for  $660.57. 

The  cause  was  tried  in  this  court  before  Wilde,  J.,  by  whom  it  was 
reported  for  the  consideration  of  the  whole  court. 

The  report  was  as  follows :  — 

It  appeared  that  the  plaintiff  was  a  bookseller  and  publisher  in 
Boston,  and  that  Pierce  carried  on  a  bookseller's  shop  in  Andover,  as 
the  agent  of  Leonard  Woods,  until  the  1st  of  January,  1842,  at  which 
date  his  agency  for  Woods  ceased,  and  he  thenceforth  carried  on  the 
same  business  and  purchased  goods,  under  a  written  authority  from 
the  defendant.     The  following  is  a  copy  of  this  instrument :  — 

Know  all  men  bj  these  piesenta,  that  I,  Laban  S.  Beecher,  of  Roxbnrj,  in  the 
county  of  Norfolk,  (doing  business  in  Boston),  leather  dealer,  do  hereby  constitoto 
and  appoint  William  Pierce,  of  Andover,  in  the  county  of  Essex,  bookseller,  my 
BuflScient  and  lawful  attorney,  for  me,  in  my  behalf  and  as  my  agent,  to  purchase 
books,  paper,  and  stationery,  for  the  purpose  of  carrying  on  business  in  said  Andorer; 
and  the  same  to  sell  again,  for  my  benefit  and  on  my  account,  on  such  credit  and  at 
such  prices  as  he  may  deem  meet ;  to  collect,  recover,  demand  and  receive  all  debts 
and  sums  of  money  due  and  receivable  for  and  on  account  of  the  sales  of  said  goods 
and  merchandise,  and  generally  to  do  and  perform  such  matters  and  things  as  are 
necessary  and  proper  for  the  carrying  on  and  conducting  of  said  business. 

Provided,  however,  that  said  Pierce  shall  not  make  purchases  or  incur  debts 
exceeding  in  amount  at  any  one  time  the  sum  of  two  thousand  dollars,  and  also  that 
this  power  or  agency  shall  not  extend  for  a  period  of  time  more  than  one  year  from 
the  date  hereof,  or  beyond  the  1st  day  of  January,  a.  d.  1842.  Hereby  ratifying  and 
confirming  whatsoever  my  said  attorney  may  do  in  the  premises.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  seal  this  first  day  of  January,  in  the  year 
eighteen  hundred  and  forty-one. 

£.  N.  Baoobr,  witness.  Laban  S.  Bbbchbb  (seal). 

Boston,  Jan.  1, 1843. 
The  foregoing  instrument  is  hereby  continued  in  force  for  twelve  months  from  this 
date.  Laban  8.  Bbbchbb. 

This  paper,  it  was  admitted,  was  exhibited  by  Pierce  to  the  plain- 
tiff, Mussey,  prior  to  the  sale  and  delivery  of  any  of  the  goods,  out  of 
which  this  controversy  arose ;  and  it  was  proved  that  the  plaintiff  sub- 
sequently sold  and  delivered  to  Pierce  the  goods  which  were  charged 
on  the  plaintiflfs  books  to  Pierce,  and  bills  of  which  were  rendered  to 
Pierce  in  his,  Pierce's,  name. 

Pierce  was  called  as  a  witness  by  the  plaintiff,  and  testified  to  the 
custody,  execution,  and  delivery  of  the  instrument  creating  the  agency, 
which  the  defendant  was  notified  to  produce,  and  which,  upon  the 
cross-examination  of  this  witness,  was  produced.  On  such  cross-ex- 
amination Pierce  testified,  among  other  things,  that,  in  fact,  the  amoaot 
of  his  purchases  of  various  persons,  during  the  period  from  March  Ist 
to  September  1st,  1842,  exceeded,  at  all  times,  the  sum  of  $2000;  that 
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his  BOBpicioDS  were  aroused  on  this  point  in  July  and  August,  but 
that  he  did  not  go  into  any  particular  investigation  until  August ;  that, 
before  the  27th  of  August,  he  had  investigated  the  matter  sufficiently 
to  satisfy  himself  that  the  agency  was  full ;  that,  on  the  27th  of  August, 
he  applied  to  the  plaintiff  to  purchase  a  bill  of  goods  amounting  to 
$168.23,  which  was  included  in  the  auditor's  report ;  that  the  plaintiff 
inquired  of  him  whether  the  agency  was  full,  and  if  there  was  no  danger 
of  his  buj'ing  bej  ond ;  that  the  witness  replied,  that  it  was  full,  and 
that  the  bill  must  be  sold  to  him  on  his  own  credit ;  to  which  the  plain- 
tiff replied,  that  payments  would  be  making,  by  and  by,  which  would 
reduce  the  amount,  and  then  it  would  eome  within  the  agency,  and 
that  he,  the  plaintiff,  should  be  willing  to  trust  the  witness  $300  to 
$400  on  his  own  responsibility.     The  witness  also  testified,  that,  from 
time  to  time,  during  the  summer,  the  plaintiff  inquired  of  him,  when  he 
went  in  to  purchase,  whether  his  agency  was  full ;  that  the  witness  had 
sometimes  replied  that  it  was  nearly  full ;   that  at  another  time  witness 
thought  (but  was  uncertain)  that  it  was  probably  full ;  that,  during  his 
agency,  he  from  time  to  time  furnished  the  defendant  with  the  data 
respecting  the  amount  of  his  indebtedness ;  that  the  defendant  knew  in 
August  that  the  amount  far  exceeded  the  sum  named  in  the  written 
aathority ;  and  that  he  knew  it  in  September ;  witness  was  more  doubt- 
ful as  to  the  defendant's  knowledge  in  July,  but  testified  that  it  was 
probable  that  he  also  knew  it  in  July ;  that  in  October  the  defendant 
fequired  the  witness  to  notify  formally  two  or  three  parties  he  was 
dealing  with,  that  the  agency  was  at  an  end,  and  that  among  others  he 
notified  the  plaintiff;  that  in  August,  the  defendant  complained  to  the 
witness,  that  the  agency  was  full,  and  this  led  the  witness  to  make  the 
investigation  previously  referred  to,  and  he  communicated  the  result 
to  the  defendant. 

It  was  contended  by  the  plaintiff,  that  there  was  evidence  tending  to 
show,  that  the  limitation,  both  of  amount  and  time,  had  beec  extended 
or  waived  by  the  defendant;  but  this  was  wholly  denied  by  the 
defendant.  The  plaintiff  also  contended  that  Pierce  was  mistaken 
in  his  statement,  that  in  August  he  gave  notice  to  the  plaintiff  that  the 
agency  was  full,  and  that  the  purchase  then  made  was  upon  his  own 
personal  credit ;  and,  for  that  purpose,  he  offered  in  evidence  certain 
schedules  purporting  to  set  forth  his  debts,  subscribed,  sworn  to  and 
filerl,  and  afterwards  amended  by  Pierce,  in  November  and  December, 
1842,  in  the  District  Court  of  the  United  States,  in  the  proceedings 
ander  his  petition  to  be  declared  a  bankrupt,  and  for  a  discharge  from 
his  debts,  to  show  that  in  the  schedules  no  debt  was  set  forth  as  due 
from  him  to  the  plaintiff.  To  the  admission  of  this  evidence  the 
defendant  objected,  but  the  court  admitted  the  same.  The  defendant 
contended,  that  the  burden  of  proof  was  on  the  plaintiff,  to  show  that 
the  goods  sought  to  be  recovered  were  sold  to  Pierce  as  agent  for  the 
defendant,  under  the  power  above  referred  to,  and  that  as  such  power 
was  limited,  the  plaintiff  must  also  show  that  the  goods  were  sold 
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within  the  limits  and  provisions  of  the  power,  and  that  if  he,  Pierce, 
had  already  purchased  goods  to  a  greater  amount  than  $2000,  under 
the  power,  the  plaintiff  could  not  recover  of  the  defendant  in  this 
case. 

But  the  court  instructed  the  jury,  that  the  plaintiff  must  show  that 
the  goods  were  sold  under  the  power  to  Pierce  as  the  defendant's 
agent,  and  not  upon  the  personal  ci*edit  of  Pierce ;  and  that  although 
the  power  was  limited,  and  such  limitation  was  known  to  the  plaintiff, 
yet  that  the  defendant  would  be  liable  for  Pierce's  purchases,  even 
though  he  had  already  exceeded  the  amount  authorized  by  the  power, 
if  the  jury  were  satisfied,  from  the  evidence,  that,  at  the  time  of  the 
purchases,  Pierce  represented  that  by  such  purchases  he  would  not 
exceed  his  limit. 

The  court  further  instructed  the  jury,  that  if  they  were  satisfied  that 
Pierce  notified  the  plaintiff  that  the  agency  was  full,  that  fix>m  the 
time  of  giving  such  notice  the  plaintifE  could  not  recover,  if  such 
agency  was  in  fact  full,  or  he  trusted  Pierce  on  his  own  credit ;  and, 
also,  that  if  afterwards  the  plaintiff  had  inquired  of  Pierce  about  the 
agency,  and  had  been  informed  by  him  that  it  was  not  full,  and  the 
plaintiff  had  no  reason  to  suspect  the  truth  of  Pierce's  declaration,  and 
if  the  plaintiff  then  sold  goods  to  Pierce  as  agent,  as  aforesaid,  the 
defendant  would  be  liable  for  such  goods,  even  though  the  agency  was 
then  full. 

If  either  of  the  foregoing  rulings  or  refusals  of  the  court  was  errone- 
ous, a  new  trial  is  to  be  granted,  otherwise  judgment  is  to  be  rendered 
on  the  verdict. 

W.  Brighaniy  for  the  defendant. 

S,  BaHlett,  for  the  plaintiff. 

The  opinion  of  a  majority  of  the  court  was  delivered  bj 

Shaw,  C.  J.^  The  former  part  of  this  instruction,  that  it  most 
appear  that  the  goods  were  not  sold  on  the  personal  credit  of  Pierce, 
is  unquestionably  correct;  but,  in  regard  to  the  latter  part,  which 
makes  the  defendant  responsible  for  the  veracity  and  accuracy  of 
Pierce,  a  majority  of  the  court  are  of  opinion  that  it  was  not  correct 
in  point  of  law. 

This  power  of  attorney,  which  is  in  the  nature  of  a  letter  of  credit, 
is  precise  and  limited  in  amount ;  and  though  it  contains  some  ex- 
pressions intimating  that  the  attorney  is  the  general  agent  of  the 
constituent  to  purchase  and  sell  goods,  yet  this  is  controlled  by  the 
proviso  and  express  condition;  and,  taken  all  tc^ether,  as  every 
written  instrument  must  be,  it  is  an  authority  to  purchase  in  the  name 
and  on  the  credit  of  the  author  of  the  power,  to  the  amount  of  $2000 
and  no  more. 

The  precise  point  is  this,  whether,  if  Pierce,  through  design  or 
mistake,  represented  to  the  plaintiff  that  when  he  made  the  purchaM 

1  After  stating  the  cajse.  —  Ed. 
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In  question,  he  had  not  purchased  on  the  credit  of  his  principal  to  the 
amount  of  $2000,  when,  in  truth,  his  purchases  exceeded  that  sum,  the 
defendant  was  bound  bj'  it.  It  is  unquestionabl}'  true  that  the  state- 
ments and  representations  of  an  agent,  in  transacting  the  business 
of  his  principal  within  the  scope  of  his  authority,  are  as  binding  on 
his  principal  as  any  other  acts  done  within  the  scope  of  his  author- 
ity ;  the3*  are  res  gestce^  and  are  acts.  But  an  agent  cannot  enlarge 
his  authority  any  more  by  his  declarations  than  by  his  other  acts ; 
and  the  rule  is  clear  that  the  acts  of  an  agent  not  within  the  scope  of 
his  authority  do  not  bind  the  principal.  It  is  often  said,  indeed,  that 
one  is  bound  by  the  acts  of  a  general  agent,  though  done  against  his 
mstructions.  This  is  because  the  acts  are  within  the  scope  of  his 
authority;  and  the  violation  of  his  instructions,  in  the  execution  of  such 
authority,  is  a  matter  solely  between  himself  and  his  principal,  which 
cannot  affect  a  stranger  dealing  with  him  without  express  notice. 

The  argument  is,  that  the  defendant  ought  to  be  bound,  because 

Pierce  was  his  agent,  and  he,  by  his  letter  of  attorney,  had  put  it  in 

his  power  to  make  such  purchase.    This,  it  appears  to  us,  assumes  the 

yery  point  to  be  proved.     The  plaintiff  knew  that  he  was  limited  to 

$2000 ;  he  knew,  therefore,  that  if  he  had  purchased  to  that  amount, 

his  power,  by  its  own  limitation,  was  at  an  end.     If  it  were  otherwise, 

a  power  to    purchase  to  the  amount  of  $2000,  would  operate  as  a 

power  to  purchase  to  an  unlimited  amount.     But  it  is  urged  that, 

upon  this   construction,   no  one  could   safelj'  deal  with  the   agent. 

This  objection,  we  think,  is  answered  by  the  consideration  that  no  one 

is  bound  to  deal  with  the  agent,  whoever  does  so  is  admonished  of  the 

extent  and  limitation  of  the  agent's  authorit}',  and  must,  at  his  own 

peril,  ascertain  the  fact  upon  which  alone  the  authority  to  bind  the 

constituent  depends.     Under  an  authority  so  peculiar  and  limited,  it 

is  not  to  be  presumed  that  one  would  deal  with  the  agent,  who  had 

not  full  confidence  in  his  honesty  and  veracity,  and  in  the  accuracy  of 

his  books  and  accounts.    To  this  extent,  the  seller  of  the  goods  trusts 

the  agent,  and  if  he  is  deceived  by  him,  he  has  no  right  to  complain 

of  the  principal.     It  is  he  himself,  and  not  the  principal,  who  trusts  the 

agent  beyond  the  expressed  limits  of  the  power ;  and,  therefore,  the 

maxim,  that  where  one  of  two  innocent  persons  must  suffer,  he  who 

reposed  confidence  in  the  wrong-doer  must  bear  the  loss,  operates  in 

favor  of  the  constituent,  and  not  in  favor  of  the  seller  of  the  goods. 

Parsons  r.  Armor,  8  Pet.  418  ;  Stainer  ».  Tysen,  8  Hill,  279  ;  Attwood 

V.  Munnings,  7  Barn.  &  Cr.  278.     The  case  of  Putnam  v,  Sullivan,  4 

Mass.  45,  was  decided  on  the  ground  that  the  defendants,  by  leaving 

blank  indorsements  with  their  clerk,  had  authorized  him  by  his  act  to 

bind  them  as  indorsers. 

On  the  whole,  a  majority  of  the  court  are  of  opinion  that  the  verdict 
must  be  set  aside,  and  a  new  trial  granted. 

Wilde,  J.  I  have  been  unable  to  agree  with  my  learned  brethren  in 
the  decision  of  the  question  raised  at  the  trial  of  this  cause,  although 
I  fully  admit  the  principles  on  which  the  question  has  been  decided. 
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In  mj  judgment,  with  great  deference  to  the  opinion  of  my  brethren, 
these  principles  are  not  applicable  to  the  present  case.  The  question, 
as  it  seems  to  me,  turns  on  a  well-established  principle  of  law,  which 
I  am  not  aware  has  ever  been  disputed. 

The  principle  is  this,  that  wherever  one  of  two  innocent  persons 
must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  sustain  it.  .  .  .^ 

Now,  in  my  Judgment,  these  instructions  are  not  liable  to  any  well- 
founded  exception.  I  admit  that  the  plaintiff  was  bound  to  inquire 
into  the  agent's  authority,  and  whether  the  sales  to  him,  on  the  credit 
of  the  defendant,  would  not  exceed  the  amount  limited  in  his  power  of 
attorney.  But  of  whom  was  he  to  inquire  ?  He  certainly  had  no  means 
of  knowing ;  and  if  he  might  not  rely  on  the  representations  of  the 
agent,  the  consequence  would  be  that  no  sale  could  safel}'  be  made  on 
credit  under  the  power.  But  the  power  was  given  to  be  used  for  the 
benefit  of  the  defendant,  and  if  given  in  such  a  form  as  to  enable  the 
agent  to  perpetrate  a  fraud,  by  obtaining  credit  by  false  representa- 
tions, and  credit  was  so  obtained,  and  a  loss  occurred,  it  should  be 
sustained  by  the  defendant,  and  not  by  the  plaintiff,  who  dealt  with  the 
agent  in  good  faith,  without  knowing,  or  having  any  means  of  knowing, 
that  he  was  exceeding  his  authority. 

I  am  therefore  of  opinion,  upon  the  authorities,  and  upon  the 
principle  of  law  to  which  I  have  referred,  that  the  instructions  given  to 
the  JU17  were  correct 

Verdict  set  aaide^  and  new  trial  granted.^ 


UPTON  V.  SUFFOLK  COUNTY  MILLS. 
Supreme  Judicial  Court  of  Massachusetts.    1853. 

[11  Ct»A.  586.] 

Assumpsit  for  breach  of  a  warranty  that  certain  flour  should  keep 
sweet  during  a  voyage  to  California.  The  defendants,  a  coipora- 
tion  established  for  the  manufacture  and  sale  of  flour,  among  other 
grounds  of  defence,  not  necessary  to  report,  denied  that  they  under- 
took and  warranted  as  set  forth  in  the  declaration.  At  the  trial  in 
this  court,  before  Bigelow,  J.,  it  appeared  that  the  plaintiff,  being  a 
merchant  engaged  in  the  California  trade,  on  the  19th  of  January,  1850, 

'  1  Citing  Lickbanow  v.  Mason,  2  T.  R.  63,  70,  ptr  Ashhurst,  J. ;  Hern  p.  Nichola, 
ante,  p.  90,  per  Holt,  C.  J. ;  Putnam  v.  Sallivan,  4  Mass.  45,  54,  }^r  Parsons,  C.  J. ;  and 
Korth  River  Bank  v.  Avmar,  antt,  p.  303,  per  Cowen,  C.  J. ;  and  restating  the  prin- 
cipal case.  —  Ed. 

3  Compare  Lowell  Fire  Cents  Satings  Bank  r.  Winchester,  8  Allen,  109  (1864). 
^Ed. 


\ 
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obtained  from  the  agent  of  the  defendants  the  following  memorandum 
of  agreement  in  writing,  namelj* :  *^  I  am  to  furnish  Mr.  Upton  4,000 
qrs.  bbls.  of  flour,  in  good  tight  packages,  on  or  before  the  18th  Febru- 
ary next.  The  flour  to  be  of  such  a  character  as  will  insure  its  keep- 
ing sound  on  a  yo3'age  to  San  Francisco.  For  S.  C.  Mills,  W.  W. 
Allcott.     January  19th,  1850." 

On  the  18th  of  February,  1850,  the  flour  having  been  made  at  the 
defendants'  mills,  and  delivered  to  the  plaintiff  for  shipment,  the  said 
AUoott  made  out  and  delivered  to  the  plaintiff  the  following  bill  of  par- 
cels, receipt,  and  memorandum  of  warranty:  *' Boston,  Feb.  18th, 
1850.  Mr.  Geo.  B.  Upton,  Bo't  of  W.  W.  Allcott  [flour  described]. 
Bec'd  pay't,  Feb.  18th,  1850,  by  notes  payable  in  6  months.  William 
W.  Allcott.  The  above  flour  is  warranted  to  keep  sweet  during  voyage 
to  California.     Witness,  Geo.  B.  Upton,  Jr." 

The  warranty,  receipt,  and  signature,  on  the  above  bill  of  parcels, 
were  in  the  handwriting  of  said  Allcott  The  residue  of  the  bill  of 
parcels  was  written  by  a  clerk.  The  plaintiff  also  offered  evidence 
tending  to  show  the  injury  to  the  flour  on  the  voyage  to  California,  but 
the  evidence  upon  this  point  became  immaterial  in  the  final  decision  of 
the  cause. 

For  the  defendants,  said  W.  W.  Allcott,  among  other  things,  testi- 
fied as  follows :  ^^  In  January,  1850,  I  held  the  oflSce  of  superintendent 
and  general  agent  for  the  Suffolk  County  Mills  (the  defendants).  My 
duties  were  confined  to  manufacturing  and  selling  on  commission.  I 
have  been  a  director  for  some  time.  I  had  no  special  instructions  in 
regard  to  making  sales.  No  authority  was  ever  given  me  by  the  com- 
panj*  to  enter  into  such  a  warrant}*  as  in  the  bill  of  parcels.  I  never 
represented  to  Mr.  Upton  that  I  did  not  have  such  authoritj'.  I  never 
mentioned  to  the  directors  that  I  had  given  such  a  warranty  until  the 
claim  was  made  by  Mr.  Upton.  I  return  the  proceeds  of  sales  from 
day  to  day  to  the  treasurer.  My  agency  in  selling  is  limited  to  selling 
and  paying  over  the  proceeds.  I  think  no  extra  price  was  paid  for  the 
warranty.  I  never  stated  to  Mr.  Upton  that  this  was  my  contract,  and 
not  that  of  the  company.  I  made  this  sale  for  a  commission,  on 
account  of  the  Suffolk  County  Mills,  and  as  their  property.  I  enten 
the  sales  as  agent  of  the  company,  in  books  belonging  to  the  com- 
pany, but  not  the  warranty.*'  Upon  this  and  much  other  evidence  in 
the  case,  which  finally  became  immaterial,  the  case  was  taken  from  the 
jury  under  an  agreement  of  the  parties,  that  if  the  court  should  find 
upon  the  evidence  that  the  contract  of  warranty  was  not  originally 
binding  upon  the  defendants,  or  had  not  been  ratified  by  them,  the 
plaintiff  was  to  become  nonsuit ;  otherwise  the  case  was  to  be  referred 
to  assessors. 
G.  T.  Curtis  and  C.  P.  Curtis,  Jr.,  for  the  plaintiff. 
C,  O.  Loring  and  /.  TF.  Tf^mton,  for  the  defendants. 

Metcalf,  J.    The  court  have  not  found  it  necessary  to  form  an  opin* 
ion  upon  a  question  which  was  ably  argued,  namely,  whether  the  con* 
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tract  declared  on  legally  purports  to  be  a  contract  between  the  plaintiff 
and  the  defendants.  Assuming  that  it  does,  yet  we  are  all  of  opinion 
that  the  defendants  are  not  bound  b}*  it,  because  AUcott  had  no 
authority  to  bind  them  by  such  a  contract.  It  appears  from  his  testi- 
mony that  he  was  their  general  selling  agent,  and  had  no  special 
instructions  in  regard  to  making  sales ;  that  no  authority  (by  which  he 
doubtless  means  express  authority)  was  ever  given  to  him  bj-  the  de- 
fendants to  make  such  a  warrant}*  as  that  on  which  this  action  is 
brought ;  that  no  extra  price  was  paid  for  the  flour  by  reason  of  the 
warranty  ;  that  tliough  the  sale  was  entered  on  the  defendants'  books, 
yet  that  the  warrant}'  was  not  entered  there ;  and  that  the  defendants 
had  no  notice  of  the  warranty  until  they  were  called  upon  by  the  plain- 
tifE  to  answer  for  a  breach  of  it. 

The  single  question  which  we  have  examined  is,  what  is  the  extent 
of  the  implied  authority  of  a  general  selling  agent?  The  answer  is,  it 
is  the  same  as  that  of  other  general  agents.  And  it  is  an  elementary 
principle  that  an  agent  employed  generally  to  do  anj'  act,  is  authorized 
to  do  it  only  in  tlie  usual  way  of  business.  Smith's  Merc.  Law  (Amer. 
ed.  1847),  105  (5th  ed.),  129 ;  Woolrych  on  Com.  &  Merc  Law,  319; 
Jones  V.  Warner;  11  Conn.  48.  A  general  agent  is  not,  by  virtue  of 
his  commission,  permitted  to  depart  from  the  usual  manner  of  effecting 
what  he  is  employed  to  effect.  3  Chit  Law  of  Com.  &  Man.  199. 
When  one  authorizes  another  to  sell  goods,  he  is  presumed  to  authorize 
him  to  sell  in  the  usual  manner,  and  only  in  the  usual  manner,  in  which 
goods  or  things  of  that  sort  are  sold.  Story  on  Agency,  §  60.  See 
also  Shaw  v.  Stone,  1  Cush.  228.  The  usage  of  the  business  in  which 
a  general  agent  is  employed  furnishes  the  rule  by  which  his  authority  is 
measured.  Hence,  a  general  selling  agent  has  authority  to  sell  on 
credit,  and  to  warrant  the  soundness  of  the  article  sold,  when  snch  is 
the  usage.  Goodenow  v.  Tyler,  7  Mass.  36 ;  Alexander  v.  Gibson, 
2  Campb.  555  ;  Nelson  v.  Cowing,  6  Hill,  336  ;  2  Kent  Com.  (6tb  ed.) 
622 ;  Russell  on  Factors,  58 ;  Smith  on  Master  &  Servant,  128,  129. 
But  as  stocks  and  goods  sent  to  auction  are  not  usually  sold  on  credit, 
a  stock-broker  or  auctioneer  has  no  authority  so  to  sell  them,  unless  he 
has  the  owner^s  express  direction  or  consent  Wiltshire  v.  Sims,  1  Campb. 
258 ;  3  Chit  Law  of  Com.  &  Man.  205 ;  1  Bell  Com.  888.  And  it  was 
eaid  by  Mr.  Justice  Thompson  (9  Wheat.  647)  that  auctioneers  have  only 
anthority  to  sell,  and  not  to  warrant,  unless  specially  instructed  so 
to  do. 

As  there  is  no  evidence  nor  suggestion  of  a  usage  to  sell  flour  with 
the  hazardous  warranty  tliat  it  shall  keep  sweet  during  a  sea  voyage, 
in  which  it  must  twice  cross  the  equator,  we  deem  it  quite  clear  that 
nothing  short  of  an  express  authority,  conferred  on  Allcott  by  the 
defendants,  would  empower  him  to  bind  them  by  such  a  warranty.  See 
Cox  V.  Midland  Counties  Railway  Company,  3  Welsb.  Hurlst  &  Gord. 
278.  Plaintiff  nonsuU. 
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TEMPLE  V.  POMROY. 
SuPBBMB  Judicial  Coubt  op  Massachusetts.     1865. 

[4  Grat/,  128.] 

AcnoN  OF  CoNTBACT  against  Daniel  Pomro}'  and  Francis  T.  Swan, 
describing  them  as  late  partners  in  tlie  butciiering  business  under  the 
firm  of  Pomroy  &  Swan,  on  a  negotiable  promissory  note  signed  with 
Uieir  individual  names.  Swan  was  defaulted.  A  trial  was  had  in  the 
Court  of  Common  Pleas  at  August  term,  1855,  before  Mellen,  C.  J., 
who  signed  the  following  bill  of  exceptions :  — 

^^  It  appeared  that  the  signature  of  the  defendant  Pomroj'  was  not 
affixed  to  the  note  by  himself,  nor  in  his  presence.  The  plaimiff  offered 
evidence  to  show  that  it  was  affixed  by  Swan,  acting  as  Pomroy's  agent 
The  defendant  Pomroy  objected  to  parol  proof  that  the  name  was  affixed 
by  an  agenty  that  fact  not  appearing  on  the  face  of  the  paper.  The 
evidence  was  admitted  by  the  court,  the  court  ruling  that  it  was  com- 
petent to  show  that  the  signature  of  Pomroy  was  put  to  the  note  by  an 
agent  thereto  duly  authorized,  though  no  words  of  procuration  appeared 
on  the  face  of  the  note ;  and  the  court  left  the  question  of  fact  to  the 
jury  to  find,  whether  Swan,  by  whom  it  was  proved  Pomroy's  name  was 
written  on  the  note,  had  authority  to  sign  Pomroy's  name  to  the  note 
without  naming  his  agency. 

^*'  There  was  evidence  tending  to  prove  that  Swan  was  emploj'ed  by 
Pomroy  as  his  agent  to  manage  the  butchering  business  in  the  town  of 
Shelbume  from  May,  1858,  to  September,  1853.  The  plaintiff  intro- 
duced evidence  tending  to  show  that  Pomroy  succeeded  one  Martin  in 
the  prior  firm  of  Swan  &  Martin,  who  carried  on  the  business  of  buying 
and  selling  meat  and  slaughtering.  And  the  books  and  acts  of  the  de- 
fendant Pomroy ;  and  his  dealings ;  books  of  account  kept  in  his  own 
name,  containing  credits  of  cattle  purchased  by  said  Swan  for  the  busi-* 
neas,  while  it  was  going  on,  and,  in  two  or  three  instances,  notes  entered 
and  charged  in  payment  of  the  same  accounts  opened  with  each,  also 
showing  the  small  amount  of  moneys  advanced  by  Pomroy  to  carry  on 
the  business,  compared  with  the  exigencies  of  the  business  carried  on ; 
and  the  fact  that,  in  some  other  instances,  notes  were  signed  in  the 
same  way,  in  similar  transactions,  —  were  offered  in  evidence  to  show 
in  the  first  instance  an  authority  in  Swan  to  bind  Pomroy  by  note,  as  a 
partner,  and  in  the  next  place,  as  agent,  under  an  authority  express  oi 
implied  from  Pomroy  as  principal. 

*^  The  counsel  for  the  defendant  Pomroy  requested  the  court  to  in- 
struct the  jury  that  no  implication  of  authority  to  sign  the  note  arose 
from  the  fact  that  Swan  was  an  agent  to  carry  on  the  business,  as  shown 
by  the  evidence ;  and  that  such  authority  was  not  to  be  implied  from 
the  nature  of  the  business.  The  court  declined  so  to  give  the  instruct 
tions,  as  matter  of  law,  but  left  it  to  the^  jury,  upon  all  the  evidence  ui 
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the  case,  to  find  whether  Swan  was  authorized  by  Pomroy  to  sign  hia 
name  to  the  note  in  suit  without  naming  bis  agenc}'. 

**  There  was  evidence  tending  to  show  that  another  note  to  one  Hall, 
signed  similarly  to  that  in  the  present  action,  had  been  paid  by  Pomroy 
under  protest,  and  upon  reqeiving  security  which  he  deemed  to  be  sufQ- 
cient  from  Swan. 

^*  The  defendant's  counsel  asked  the  court  to  instruct  the  jury  that 
the  payment  of  a  single  note  under  these  circumstances  could,  at  the 
most,  prove  nothing  more  than  that  the  defendant  misunderstood  or 
was  willing  to  waive  his  real  rights.  But  the  court  declined  so  to  rule, 
as  a  matter  of  law,  and  instructed  the  Jur}'  that  this  was  a  question  of 
fact  for  them  to  determine,  how  far  this  evidence,  under  the  circum- 
stances, tended  to  prove  an  agency  in  Swan  to  sign  the  note  in  suit 
And  the  Judge  further  charged  the  jur}',  that  if  they  should  find  that 
the  giving  of  notes  was  necessarily  incident  to  the  management  of 
the  business  Swan  was  authorized  by  Pomroy  to  conduct  for  him,  the 
agency  would  imply  an  authority  for  that  purpose. 

**  To  these  refusals  and  rulings  the  defendant  excepts.** 

C.  Allen,  for  Pomroy. 

C.  P.  Huntington,  for  the  plaintiff. 

Merrick,  J.  The  plaintifiF  does  not  contend  that  Swan  was  ex- 
pressly authorized  by  Pomroy  to  put  his  signature  to  the  note  in  suit 
As  a  general  rule,  a  special  agent,  or  one  who  is  employed  to  make 
purchases  for  his  principal,  has  no  authorit}^  unless  it  is  directly  con- 
ferred, to  bind  him  hy  a  negotiable  note  or  bill  of  exchange.  But  such 
a  power  is  a  necessary  implication  fh>m  his  employment,  whenever  its 
exercise  is  indispensable  to  the  discharge  of  the  duties  to  be  performed. 
Paige  V.  Stone,  10  Met  168 ;  Tabor  v.  Cannon,  8  Met  458,  459.  To 
the  general  instructions,  therefore,  of  the  presiding  judge,  that  if  the 
giving  of  notes  in  the  name  of  his  principal  was  necessarily  incident  to 
the  management  of  the  business  which  he  was  to  conduct  for  Pomroy, 
his  agency'  would  imply  an  authority  for  that  purpose,  there  appears  to 
be  no  valid  ground  of  objection.  But  in  reference  to  particular  ques- 
tions which  arose  in  the  progress  of  the  trial,  and  to  which  the  attention 
of  the  court  was  requested  by  the  defendant,  the  rulings  and  instruc- 
tions given  to  the  Jury  are  not  equally  satisfactory. 

1.  Evidence  was  adduced  by  the  plaintiff,  tending  to  show,  and  which 
may  now  be  considered  as  sufficient  to  prove,  that  on  some  other  occa- 
sion a  note  similar  to  the  one  in  suit,  and  signed  in  the  same  manner, 
had  been  made  by  Swan,  in  the  course  of  his  dealing  in  the  business  of 
Pomroy,  payable  to  a  person  of  the  name  of  Hall,  which  was  afterwards 
paid  by  Pomroy,  though  under  protest,  and  not  until  he  had  received 
from  Swan  what  he  considered  satisfactory  security  to  indemnify  him 
for  doing  so.  His  counsel  contended,  in  substance,  that  the  paj'ment 
to  Hall,  under  such  circumstances,  implied  no  authority  in  Swan  to 
make  other  notes,  or  the  note  in  suit,  in  his  name ;  and  that,  in  short, 
it  proved  nothing  more  than  that  he  might  in  this  instance  have  mis- 
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onderstood  or  was  willing  to  waive  his  rights.  But  the  court  declined 
to  rule  to  this  effect,  as  matter  of  law,  and  instructed  the  jury  that  they 
were  to  determine  how  far  this  evidence  tended  to  prove  the  authority 
of  Swan,  as  the  agent  of  Pomroy,  to  put  his  signature  to  the  note  in 
BQit  This  instruction  cannot  be  sustained.  It  imported  that  it  was 
competent  for  the  jury  to  infer  from  this  evidence  the  lawful  authority 
of  the  agent  to  bind  his  principal,  in  another  instance  and  upon  another 
occasion,  by  a  promissory  note.  This  was  erroneous,  because  such  an 
anthority  is  never  to  be  assumed  or  inferred,  unless  it  results  as  a 
necessary  implication  fVom  the  facts  established.  And  surel}'  the 
transactions  concerning  the  note  to  Hall  afford  no  ground  for  such  an 
implication.  It  does  not  appear  that  Pomroy  had  any  knowledge  of 
its  existence  until  the  time  of  its  maturitj*.  He  paid  it  then  under  pro- 
test ;  that  is,  as  we  understand  it,  denying  the  authority  of  Swan  to 
make  it,  and  his  own  liability  to  be  bound  by  it.  And  he  fortified  this 
denial  by  persisting  in  his  refusal  to  pay  until  he  received  from  Swan 
aecarity  for  the  reimbursement  of  the  money  he  should  advance  for  that 
purpose.  All  this  evidence  concerning  the  note  to  Hall  may  have  been 
madvertently  admitted  upon  the  trial,  but  since  it  was  received,  the 
Jury  should  have  been  guarded,  as  the  defendants'  counsel  desired  that 
they  should  be,  from  giving  it  an  effect  to  which  it  was  not  legally 
entitled. 

2.  The  counsel  for  Pomroy  further  requested  the  court  to  instruct  the 
jury  that  no  implication  of  authority  to  sign  the  note  in  suit  arose  from 
the  fact  that  Swan  was  an  agent  to  carry  on  the  business,  as  shown  by 
the  evidence,  and  that  such  authority  could  not  be  implied  from  the 
nature  of  the  business.    The  evidence  referred  to  in  this  request  is  so 
imperfectly  detailed  and  exhibited  in  the  bill  of  exceptions  that  it  is 
very  difficult,  and  perhaps  impossible,  to  appreciate  exactly  the  ques- 
tion proposed  to  the  court,  or  the  ruling  which  was  made  upon  it.    Nor 
is  this  necessary,  since  it  is  apparent  that  the  instructions  given  to  the 
jury  in  relation  to  it  were  not  accompanied  hy  the  necessary  qualifica- 
tions and  restrictions.    It  was  lefl  to  them,  in  indefinite  terms,  to  find, 
upon  all  the  evidence  in  the  case,  whether  Swan  was  authorized  to  sign 
his  name  to  the  note  in  suit  without  naming  his  agenc}'.     The  question 
of  fact,  which  was  in  issue  in  relation  to  that  authority,  it  was  undoubt- 
edly their  dut}'  to  determine ;  and  so  far  they  were  rightly  advised 
by  the  court.     But  under  the  special  requests  submitted  hy  the  counsel 
for  the  defendant,  they  should  also  have  been  advised  that,  though  an 
agent  employed  to  make  purchases  for  his  principal  may  undoubtedly 
bind  him  by  a  contract  of  sale,  he  cannot  ordinarily,  without  express 
anthority,  bind  him  by  a  negotiable  promissory  note ;  and  that  the 
single  exception  to  this  positive  rule  is  in  relation  to  agencies,  the 
objects  and  purposes  of  which  cannot  be  accomplished  without  the  ex- 
ercise of  such  a  power.     If  the  instructions  which  were  given  in  reply  to 
this  request  of  the  defendant  had  been  connected  with  or  limited  by 
those  which  were  given  apparently  at  a  later  stage  in  the  trial  or  charge, 
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though  the  occasion  which  induced  the  later  explanation,  or  the  precise 
evidence  to  which  it  was  applied,  is  not  developed  in  the  bill  of  ezoep* 
tions,  the}'  might  have  been  held  to  be  sufficient  But  without  such 
limitations  they  cannot  be  considered  as  having  been  sufficiently  guarded 
to  secui*e  to  each  of  the  parties  the  legal  rights  to  which  they  were 
vespectively  entitled.  Exertions  tuatained. 


SEIPLE  V.   lEWIN. 
SuFBBME  Court  of  Pennstlyania.     1858. 

[30  Pa,  513.] 

* 

Erbor  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  assumpsit  by  Seiple  &  Erdman  against  Irwin, 
Shultz,  &  Peiper,  to  recover  the  amount  of  a  bill  of  goods  sold  and 
delivered  to  the  defendants. 

On  the  13th  November,  1854,  the  defendants  purchased  in  plaintifiis' 
store,  on  the  usual  credit,  a  bill  of  goods  amounting  to  $1 78.02.  The 
bill  was  purchased  from  one  John  Wilson,  a  salesman  in  the  plaintifib' 
store,  employed  to  sell  goods  on  commission.  On  the  23d  November, 
1854,  the  defendants  paid  the  bill  to  Wilson,  with  a  deduction  of  five 
per  cent  for  cash,  and  took  his  receipt  for  the  amount,  as  agent  for  the 
plaintiffs.  No  authority  to  Wilson  was  shown  to  collect  money  for 
the  plaintiffs. 

The  court  below  (Harb,  J.)  charged  the  jury  as  follows :  — 

^'  The  question  for  your  determination  is  one  merely  of  authority  on 
the  part  of  John  Wilson,  to  collect  money  for  the  plaintiffs.  The  evi- 
dence shows  Wilson  to  have  been  a  salesman  for  plaintiffs,  or  that  he 
was  employed  by  them  to  sell  goods.  The  defendants*  counsel  con* 
tends,  and  the  fact  no  doubt  is,  that  the  goods  charged  defendants  in 
this  suit  were  sold  by  John  Wilson  to  defendants.  The  defendants  have 
offered  in  evidence  John  Wilson's  receipt,  dated  a  few  days  after  the 
sale,  for  the  amount  of  the  bill.  Where  a  person  is  employed  to  sell 
goods,  and  is  intrusted  with  the  possession  and  disposal  of  them  by  the 
owners,  and  sells  for  cash,  payment  to  him  by  the  purchaser  will  be 
good ;  and  it  may  well  be  so,  when  he  sells  on  credit ;  but  on  the  other 
hand,  when  the  person  is  merely  emploj'ed  to  sell  goods,  and  sells  on  a 
credit,  without  having  the  possession  or  disposal  of  them,  a  payment 
to  him  will  not  be  good  without  some  other  evidence  of  authority. 
Take,  for  instance,  a  sale  of  goods  across  a  counter,  —  there  the  per* 
son  selling  the  goods  has  the  actual  possession  and  disposal  of  them, 
and  a  payment  to  him  at  the  time  will  be  good.  It  does  not  follow  that 
he  can  collect  the  money  afterwards.  And  I  do  not  conceive  that  a 
clerk's  having  the  authority  to  sell  goods  for  his  employers  for  credit, 
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carries  with  it  an  aathority  to  collect  the  money  for  the  goods.  It  is 
for  the  purchaser  to  see  to  whom  he  pays  his  money,  and  if  he  paj's  the 
clerk  or  salesman  who  effects  the  sale,  without  sufficient  proof  of  his 
aathority,  it  is  at  his  lisk.  If  Wilson  actually  delivered  the  goods  to 
defendants,  or  had  the  control  of  them  for  the  purposQ  of  delivery, 
payment  might  safely  be  made  to  him ;  or  if  the  defendants  had  shown 
that,  although  Wilson  was  merely  emplo3'ed  for  the  purpose  of  selling 
goods,  yet  that  the  plaintiffs  had  allowed  him  to  collect  money  for  them 
at  any  time,  or  had  kept  him  in  their  employ  after  he  had  made  such 
collections,  that  would  be  sufficient  to  imply  an  authority  from  plain- 
tiffs  to  Wilson  to  collect  money,  and  defendants'  payment  would  have 
been  valid.  The  question  of  Wilson's  authority  to  collect  the  amount 
of  this  bill  is  properly  for  your  determination.  Nevertheless,  I  will  say 
to  you,  that  the  mere  fact  that  the  goods  were  sold  b}-  Wilson  to  the 
defendants,  and  that  thej',  the  defendants,  afterwards  paid  Wilson  for 
them,  does  not  constitute  a  good  defence  to  the  plaintiffs'  claim  in  this 
case,  unless  3'on  find  some  authorit}'  from  the  plaintiffs  other  than  that 
necessarily  implied  in  their  authorizing  him  to  make  sales  for  them  as 
a  salesman." 

The  defendants  excepted  to  the  latter  part  of  this  charge ;  and  a 
verdict  and  judgment  having  been  given  for  the  plaintiffs  for  $173.02, 
ibey  removed  the  cause  to  this  court,  and  here  assigned  the  same  for 
error. 

(7.  M,  Arundd^  for  plaintiffs  in  error.  The  power  vested  in  an  agent 
to  sell  goods  for  his  principal,  carries  with  it  the  power  to  receive  pa}'- 
ment  for  them.  Capel  v.  Thornton,  3  C.  &  P.  352;  6  Johns.  70;  1 
Caine,  527 ;  3  Johns.  Cas.  36 ;  1  Caine,  324. 

Marshall  and  Budd,  for  defendants  in  error.  The  alleged  payment 
to  Wilson  was  not  a  part  of  the  same  transaction.  It  was  separate, 
distinct,  independent,  and  irregular.  It  was  not  in  accordance  with 
the  usual  and  customary  course  of  business. 

If  payment  is  not  in  the  usual  and  customary'  course  of  business,  and 
is  made  under  circumstances  fairly  giving  rise  to  the  presumption  that 
the  agent  was  acting  mcUafide^  and  received  the  money  with  intent  to 
appropriate  it  to  his  own  use  in  fraud  of  the  principal,  the  payment  is 
not  a  valid  pa3'ment.  Addison  on  Contracts,  1108.  Whoever  deals 
with  a  special  agent  is  bound  to  acquaint  himself  with  the  limitation 
and  extent  conferred  upon  him,  and  acts  at  his  own  peril.  Story  on 
Contracts,  §  134.  Though  payment  to  a  factor  for  goods  sold  by  him 
be  valid,  the  principal  may  control  the  collection  and  sue  for  the  price 
hi  his  own  name ;  and  it  is  immaterial  whether  the  agent  was  an  auc- 
tioneer or  a  common  factor.     Girard  v.  Taggart,  5  S.  <fe  R.  19. 

The  cases  of  Pratt  v,  Willey,  2  Carr.  &  Payne,  350,  and  Gilman  v. 
Robinson,  1  Carr.  &  Payne,  642,  are  referred  to,  as  being  especially 
applicable.  Want  of  authority  in  John  Wilson  to  collect  the  claim  of 
plaintiffs  below,  appears  both  in  the  evidence  and  by  the  verdict  of 
tiie  jury. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J.  The  extent  of  the  agent's  authority  was  properly  sub- 
mitted to  the  jury  as  a  question  of  fact.  The  point  drawn  into  dis- 
pute is  the  qualifying  remark,  that  the  defence  would  be  incomplete, 
unless  the  jury  found  some  delegation  of  authority  from  the  plaintiffs 
to  the  agent  other  than  that  necessarilj'  implied  in  authorizing  him  to 
make  sales  as  a  salesman.  This  is  ground  to  be  cautiously  trodden. 
It  is  undeniable  that  an  agent  to  whom  merchandise  has  been  intrusted, 
with  authority  to  sell  and  deliver  it,  is  authorized  to  receive  the  pnoe ; 
otherwise  the  fraud  on  the  purchaser  would  run  into  cruelty.  This 
agent's  powers  were  not  embraced  in  that  description.  He  was  em* 
ployed  only  to  make  sales.  As  a  check,  his  employers  seem  to  have 
retained  in  their  own  hands  the  delivery  of  the  goods  and  the  appoint- 
ment of  the  terms  of  sale.  The  goods  in  question  were  so  delivered  as 
to  inform  the  defendants  sufficiently  of  the  character  of  the  agency. 
When  the  agreement  had  been  made  for  paj-ment  in  six  months,  the 
contract  was  complete.  The  subsequent  acceptance  of  cash,  with  a 
deduction  of  five  per  centum  from  the  bill,  was  a  new  and  totally  un- 
authorized arrangement  on  the  agent's  part.  In  making  payment,  the 
defendants  took  the  risk  of  his  integrity,  and  they  must  bear  the  loss 
which  his  unfaithfulness  imposed.  Judgment  affirmed. 


SMITH  9.  McGUIBE. 
Exchequer.     1858. 

[3  H.  i-  N.  65L\ 

Declarattok.  That,  by  charter-party  between  the  plaintiff  and 
the  defendant,  it  was  agreed  that  the  ship  ^^Mahtoree,'*  being  tight, 
staunch,  and  strong,  and  every  way  fitted,  would,  at  Limerick,  load 
a  full  cargo  of  oats  for  London,  after  dischai^ng  her  timber  fW>m 
Quebec,  at  the  rate  of  2a.  per  imperial  quarter,  with  8}  per  cent  pri- 
mage ;  the  said  ship  to  discharge  in  the  stream  in  London ;  twelve  da}'8 
for  loading  the  ship  in  Limerick,  and  the  usual  time  for  discharging 
in  London,  say  three  Mondays'  markets ;  if  longer  detained,  to  pay 
by  the  aflfreighters  or  their  assigns  three  guineas  per  day  demurrage, 
&c. ;  ship  to  be  reported  at  Limerick  by  MuUoch  and  Sons  or  their 
agents  at  the  port  of  discharge.  And  the  defendant,  by  the  said 
charter-part}'  and  agreement,  agreed  to  load  the  said  ship  in  accord- 
ance with  the  terms  of  the  said  charter-party.  Breach:  that  though 
all  things  had  happened,  &c.,  and  all  time,  &c.,  had  elapsed,  and 
plaintiff  had  been  ready  and  willing,  &c.,  and  although  the  ship  waa 
before   the    breach    tight,   stanch,   and    strong,    yet    the   defendant 
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would  not  load  the  ship ;  wherebj*,  &c.    There  was  also  a  count  for 
demurrrage. 

Pleas  to  the  first  coant :  First,  denial  of  the  agreement ;  secondly*, 
that  the  ship  was  not  ready  to  receive  the  cargo  at  the  time  and  place 
i^reed  on ;  third,  to  the  second  count,  never  indebted. 

The  defendant  took  out  a  summons  for  particulars  of  demand.  This 
was  opposed  by  the  plaintiff  before  a  judge  at  Chambers,  but  was  or« 
dercd,  it  being  alleged  that  it  was  intended  to  pay  monej'  into  court. 
A  summons  to  plead  a  plea  of  payment  into  court  was  afterwards 
taken  out,  but  was  abandoned,  and  the  al>ove  pleas  pleaded. 

The  particulars  of  demand  were  as  follows :  The  plaintiff  seeks  to 
recover  £122  173.  for  demurrage  for  detaining  the  ship  mentioned  in 
the  first  count  from  the  1st  January';  1858,  to  the  9th  February  in  the 
same  year.  And  the  plaintiff  also  claims  the  sum  of  £68  8«.  dd.  for 
loss  in  chartering  and  letting  the  ship  for  hire  during  the  time  it  was 
agreed  to  be  hired  by  the  defendant  for  a  less  sum  of  money,  namely, 
sixpence  for  each  quarter  of  oats  tliat  the  defendant  had  agreed  to  pay 
for  the  use  of  the  ship,  and  the  proportion  of  primage  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  in  last 
Easter  Term,  it  appeared  that  the  charter-party,  on  which  the  action 
was  brought,  bearing  date  the  8d  of  August,  1857,  was  signed  by 
Martin  M'Guire,  '^  per  proc.  of  Thomas  M*6uire."  In  order  to  show 
that  Martin  M'Guire  was  the  agent  of  the  defendant,  it  was  proved 
that  the  defendant  had  carried  on  business  at  Limerick  as  a  corn  mer- 
ohant  till  about  three  years  previous  to  the  signing  of  this  charter^ 
when  he  left  Limerick  and  went  to  London,  leaving  Martin  M'Guire, 
who  was  his  brother,  to  conduct  the  business,  which  consisted  in  buy* 
iDg  up  corn  for  shipment.  It  was  proved  to  be  usual  and  prudent  to 
charter  vessels  beforehand  for  the  purpose  of  forwarding  corn,  and  that 
Martin  M'Guire  had  on  previous  occasions  hired  ships  and  signed 
charter-parties  ^^  per  proc."  for  the  defendant.  On  the  19th  of  Decem- 
her,  Messrs.  Mulloch,  who  acted  as  brokers  for  the  charterers,  wrote  to 
inform  the  plaintiff  that  the  charterer  could  not  load  the  vessel.  On 
the  Ist  of  January,  1858,  the  vessel  was  ready  to  receive  her  cargo, 
of  which  due  notice  had  been  given  on  t^e  previous  day  to  Martin 
M'Guire.  The  ship  having  lain  twelve  days,  according  to  the  charter, 
notice  was  given  on  the  13th  of  January  that  she  was  on  demurrage 
pursuant  to  the  charter.  The  ship  lay  till  the  9th  of  February,  when 
she  was  chartered  by  several  persons,  of  whom  the  defendant  was  one, 
to  carry  a  cargo  of  oats  to  London  at  Is.  6d.  a  quarter.  MartiA 
M'Guire  signed  this  charter-party  for  the  defenda^^j^  *'  per  proc."  JThe  \ 
captain  stated  that  he  could  not  get  a  charter  sooner. 

The  defendant's  case  was  that  Martin  M'Guire  had  no  general  au- 
thority to  charter  vessels  for  him.  The  defendant  proved  that  on 
former  occasions  he  had  sent  special  Instructions  to  Martin  M'Guire  as 
to  chartering  vessels,  and  that  he  never  authorized  him  to  sign  this 
particular  charter.    As  to  the  damages,  it  was  proved  that  the  plaintiff 
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might  have  got  a  cai^o  at  an  earlier  period  if  the  captain  woald  have 
allowed  the  broker,  Malloch,  to  fix  a  cargo  on  the  26th  of  Jannaiy. 
This  the  captain  refused  to  do  without  consulting  the  plaintiff. 

The  learned  judge  asked  the  jury  whether  Martin  M'Guire  was  per- 
mitted and  allowed  by  the  defendant  to  act  as  his  general  agent  at 
Limerick,  and  told  them  that  if  so  it  was  not  material  what  the  private 
arrangement  between  them  was.  With  respect  to  the  damages,  his 
lordship  told  the  jury  that  the  claim  in  the  particulars  was  not  a  proper 
estimate  of  the  damage ;  that  the  legal  damage  was  the  loss  which  had 
arisen  from  the  breach  of  the  contract ;  that  from  the  amount  of  freight 
which  the  ship  would  have  earned  if  the  charter-party  had  been  per- 
formed, there  ought  to  be  deducted  the  expenses  which  would  have 
been  incurred  in  earning  it,  and  also  anj'  profit  which  the  ship  earned 
between  the  expiration  of  the  lay  days  and  the  time  when  the  employ- 
ment of  the  ship  under  the  charter-party  would  have  ended.  The  jary 
fouid  a  verdict  for  the  plaintiff,  with  £191  5s.  damages,  being  the 
£122  178,  for  demurrage  for  thirty-nine  days,  at  £3  3^.  a  day,  and 
£68  8^.,  the  difference  between  the  freight  earned  under  the  second 
charter  and  that  which  would  have  been  receivable  under  the  first 

Sheey  Seijt,  in  the  following  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  learned  judge  had  misdirected  the  joiy 
in  telling  them  that  they  wero  at  liberty  to  infer,  from  the  fact  that 
Martin  M'Guire  had  for  a  long  time  signed  charter-parties  for  the  defend- 
ant, and  acted  as  his  agent,  that  he  had  authority  to  sign  this  charter- 
party  ;  or  why  the  damages  should  not  be  reduced  to  £68  Ss,,  or  sach 
other  sum  as  the  court  should  think  fit,  on  the  ground  that  the  plaintiff 
was  not  entitled  to  compensation  for  the  detention  of  the  ship  daring 
the  lay  days,  or  for  the  interval  between  the  expiration  of  the  lay  days 
and  the  9th  of  February. 

Prentice  and  Oordan  Allan  now  showed  cause. 

Shee^  Seijt.,  in  support  of  the  rule. 

Pollock,  C.  B.  With  respect  to  the  application  for  a  new  trial,  I 
am  of  opinion  that  the  direction  of  my  brother  Martin  was  perfectly 
correct.  I  think  that  questions  of  this  kind,  whether  arising  on  a 
charter-party,  a  bill  of  exchange,  or  any  other  commercial  instrument, 
or  on  a  verbal  contract,  should  be  decided  on  this  principle,  —  Has  the 
party  who  is  charged  with  liability  under  the  instrument  or  contract 
authorized  and  permitted  the  person  who  has  professed  to  act  as  his 
agent,  to  act  in  such  a  manner  and  to  such  an  extent  that,  from  what 
has  occurred  publicly,  the  public  in  general  would  have  a  right  to  rea- 
sonably conclude,  and  persons  dealing  with  him  would  naturally  draw 
the  inference,  that  he  was  a  general  agent?  If  so,  in  my  judgment, 
the  principal  is  bound,  although,  as  between  him  and  the  agent,  he 
takes  care  on  every  occasion  to  give  special  instructions ;  and  I  think 
it  makes  no  difference  whatever,  whether  the  agent  acts  as  if  he  were 
the  principal,  or  professes  to  act  as  agent,  as  by  signing  *'  A.  B.,  agent 
for  C.  D."    The  expression  "  per  procuration  "  does  not  always  necea 
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Mrily  mean  that  the  act  is  done  nuder  procaration.  All  that  it  in 
reality  means  is  this :  ^^  I  am  an  agent  not  having  an}*  authority  of  mj 
own.*'  Alexander  v.  M'Kenzie,  6  C.  B.  766,  was  chiefiy  founded  on  the 
case  of  Attwood  v.  Munnings,  7  B.  db  C.  278,  where  the  agent  was  the 
defendant's  wife,  and  no  doubt  the  authority  was  quite  special.  It 
was  not  the  authority  which  a  tradesman  gives  to  his  shopman  to  sell 
goods  during  his  absence,  and  possibly  carry  on  his  trade  while  he  is 
abroad,  but  it  was  a  particular  authority  to  perform  certain  acts  for 
certain  specified  objects ;  and  the  court  (particularly  Holrotd,  J.)  ex- 
pressed itself  with  reference  to  that  circumstance.  It  frequently  hap- 
pens that,  where  a  judgment  is  delivered  either  by  the  court  or  a*  judge, 
expressions  are  used  which  apply  to  a  particular  state  of  facts,  and,  in 
order  to  know  what  was  decided,  it  is  not  sufficient  merely  to  look  at 
the  judgment,  but  the  facts  and  circumstances  of  the  case  must  also  be 
regarded.  Now,  in  Attwood  v.  Munnings,  Holrotd,  J.,  said,  ^^  I  agree 
in  thinking  that  the  powers  in  question  did  not  authorize  this  accept- 
ance. The  word  '  procuration '  gave  due  notice  to  the  plaintiffs,  and 
they  were  bound  to  ascertain,  before  they  took  the  bill,  that  the  ac- 
ceptance was  agreeable  to  the  authority  given."  If  a  person  professes 
to  convey  an  estate  as  trustee,  the  party  taking  the  conveyance  from 
him  is  bound  to  ascertain  that  he  had  authority,  as  trustee,  to  convey 
ft ;  but  the  same  principle  does  not  appl}'  to  commercial  dealings.  It 
would  be  most  inconvenient  if  a  person  could  not  go  into  a  shop  and 
purchase  an  article  without  first  asking  the  shopman  whether  he  has 
anthoritj'  to  sell  it.  It  may  be  that  he  was  merely  employed  to  sweep 
the  shop ;  but  it  would  be  absurd  to  apply  to  the  general  business  of 
life  the  doctrine  as  to  the  necessity  of  ascertaining  whether  an  agent  is 
acting  within  the  scope  of  his  authority,  —  indeed,  the  business  of  Lon- 
don could  not  go  on.  In  Attwood  v.  Munnings,  Littledale,  J.,  said : 
''  I  am  of  the  same  opinion.  It  is  said  that  third  persons  are  not  bound 
to  inquire  into  the  making  of  a  bill ;  but  that  is  not  so  where  the  ac- 
ceptance appears  to  be  by  procuration."  Therefore,  if  a  person  for 
the  first  time  meets  with  a  bill  accepted  ^^  per  procuration,"  and  chooses 
to  take  it  without  making  any  inquiry,  the  loss  will  fall  on  him  if  the 
acceptor  had  no  authority.  But  t^e  practical  questions  are,  What  is 
the  extent  of  inquiry  which  ought  to  be  made  ?  and  what  answers  may 
be  deemed  satisfactory,  so  as  to  protect  from  loss,  though  it  should 
turn  oat  that  the  aathority  has  been  exceeded  ?  It  is  true,  that  if  a  bill 
18  accepted  by  A.  on  behalf  of  B.,  and  it  is  known  that  B.  has  accepted 
bQIs  for  A.,  many  persons  would  take  it  for  granted  that  there  was 
neither  foigery  nor  fraud  in  the  matter,  and  that  they  might  safely 
take  it ;  bat  if  the  law  is  complied  with,  and  an  inquiry  made,  to  what 
extent  is  it  to  go  ?  I  think  that  thd  holder  is  not  bound  to  go  to  the 
acceptor  and  say,  ^^  Have  yon  a  power  of  attorney,  or  other  aathority, 
to  accept  this  bill?"  When  he  has  ascertained  that  the  person  who 
has  accepted  the  bill  as  agent  or  by  procuration,  is  a  clerK^  the  house, 
and,  in  the  coarse  of  his  employment,  has  from  day  to  day  accepted 
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bills  of  that  sort,  that  is  enough,  and  he  need  not  ask  for  his  power  of 
attorney  or  authority^  nor  whether  that  particular  bill  is  on  account  of 
the  firm.  When  you  find  him  in  the  house  acting  and  recognized  as 
the  agent  of  the  firm,  3'ou  need  not  make  any  further  inquiry' ;  and  yet 
it  may  turn  out  that  he  has  never  accepted  a  bill  without  a  schedule 
being  laid  before  him  in  the  morning  of  all  bills  that  were  to  be  ac- 
cepted by  him  on  that  day.  Peraons  are  supposed  to  carrj'  on  their 
business  according  to  the  ordinary  arrangement  of  mankind  generally. 
If  a  person  conducts  his  business,  as  the  defendant  did,  by  an  agent 
who  acts  in  his  absence,  in  my  judgment  it  is  a  question  for  the  jury 
whether,  accoi*ding  to  the  ordinary  mode  in  which  business  is  carried 
on,  the  reasonable  conclusion  to  be  drawn  from  these  circumstances  is 
not  that  he  had  authority  as  a  general  agent ;  and,  if  so,  the  priocipai 
is  bound,  though  it  should  turn  out  that  he  had  limited  the  extent  of 
the  agency  by  certain  rules  and  regulations.  The  cases  cited  by  my 
brother  Shee  do  not  apply.  If  a  man,  by  his  conduct,  holds  out  another 
as  his  agent,  by  permitting  him  to  act  in  that  character  and  deal  with 
the  world  as  a  general  agent,  he  must  be  taken  to  be  the  general  agent 
of  the  person  for  whom  he  so  acts,  and  the  latter  is  bound,  though,  in 
a  particular  instance,  the  agent  may  have  exceeded  his  authorit}-.  It  is 
BO  even  in  the  case  of  a  special  agent ;  as,  for  instance,  if  a  man  sends 
his  servant  to  market  to  sell  goods,  or  a  horse,  for  a  certain  price,  and 
the  servant  sells  them  for  less,  the  master  is  bound  by  it.  There,  even 
the  violation  of  a  particular  authority  does  not  render  the  sale  null  and 
void.  Upon  these  grounds,  it  appears  to  me  that  the  direction  of  my 
brother  Martin  was  in  confoimity  with  the  law,  and  that  the  verdict 
was  right ;  but,  unless  the  parties  come  to  some  arrangement,  there 
must  be  a  new  trial,  on  the  ground  that  the  damages  are  not  properly 
assessed.^  Evle  accordingly. 


BRADY  V.  TODD. 
Common  Pleas.     1861. 

[9  C.  B.  V.  8.  592.] 

This  was  an  action  for  the  breach  of  a  warrantv  on  the  sale  of  a 
horse,  that  it  was  quiet  in  harness.  The  defendant  by  his  pleas  trav- 
ersed the  alleged  warranty,  and  averred  that  the  horse  at  the  time  of 
the  sale  was  quiet  in  harness. 

The  cause  was  tried  before  Cockbum,  C.J.,  at  the  last  Summer 
Assizes  at  Maidstone,  when  the  following  facts  appeared  in  evidence; 
The  defendant,  who  was  a  potato  salesman  in  London,  and  who  had  a 
farm  in  Essex  which  was  under  the  care  of  a  farm  bailiff  named  Greigi 

1  Concnrring  opinionB  by  Watson  and  Mabtin,  BB.,  an  omitted.  —  Ed. 
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bad  in  the  month  of  Febraary,  1860,  purchased  a  horse  which  he  sent 
to  the  farm  for  the  bailiff's  use.  The  plaintiff,  an  attorney,  being 
desirous  of  purchasing  a  horse,  had  employed  one  Hart,  a  veterinar}' 
soigeon,  to  look  out  for  one  for  him.  Hart  inquired  of  Greig  whether 
the  defendant  would  sell  his  horse ;  and  (according  to  the  plaintiff's 
eridence)  after  some  correspondence,  the  plaintiff  went  to  the  farm 
to  see  the  horse,  and  in  the  course  of  a  conversation  with  Greig  on 
the  subject,  the  latter,  in  reply  to  the  plaintiff's  inquiry  whether  the 
horse  was  quiet  to  drive,  said,  ^*  He  is  perfectly  quiet  both  in  saddle 
and  harness.  He  is  an  honest  horse.  I  assure  you  he  is  as  quiet  as 
a  horse  can  be."  Upon  this  representation,  after  having  had  two 
trials,  the  plaintiff  bought  the  horse  for  thirty  guineas.  The  horse 
turned  out  to  be  not  quiet  in  harness,  but,  on  the  contrary,  extremely 
vicious ;  whereupon  the  present  action  was  brought. 

The  defendant  swore  that  he  had  not  authorized  his  bailiff  to  war* 
rant  the  horse ;  and  Greig  also  swore  that  he  was  not  authorized  to 
give  any  warranty,  and  that  he  did  not  in  fact  give  any. 

It  appeared  that  Greig  had  on  two  or  three  occasions  sold  horses  for 
the  defendant,  but  whether  with  or  without  warranty  did  not  appear. 

On  the  part  of  the  defendant,  it  was  objected  that,  the  authority  of 
Greig  to  warrant  being  negatived,  the  plaintiff  was  not  entitled  to  re- 
cover ;  for  that  there  could  be  no  implied  authority  to  warrant  unless 
perhaps  in  the  case  of  a  servant  of  a  horse-dealer. 

For  the  plaintiff  it  was  insisted  that  an  authority  to  an  agent  to  sell 
and  deliver 'a  horse,  or  any  other  chattel,  imports  an  authority  in  him  to 
warrant ;  and  that  the  representations  of  Greig  in  law  amounted  to  a 
warranty. 

His  lordship  left  it  to  the  jury  to  sa}'  whether  there  was  any  war- 
ranty, telling  them  that  it  was  not  necessary  that  the  word  ^'  warrant" 
should  be  used,  and  whether  Greig  had  authority  in  point  of  fact  to 
warrant,  —  reserving  the  question  of  implied  authority  for  the  court. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  — 

Montagu  Chambers^  Q.  C,  in  Michaelmas  term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  pursuant  to  leave 
reserved,  ^'on  the  ground  that  there  was  no  evidence  of  authority 
in  Greig  to  warrant,  and  that  without  express  authority  he  had  none, 
and  that  there  was  evidence  to  prove  that  Greig  had  no  such  au- 
thority;" or  for  a  new  trial  "on  the  ground  that  the  verdict  was 
i^ainst  the  evidence  on  the  question  of  unquietness  and  on  the  ques- 
tion of  warranty." 

Hawkins  and  Barnard  showed  cause. 

Monktgu  Chambers,  Q.  C,  and  Denman^  in  support  of  the  role. 

Our,  adv,  vuU» 

Eble,  C.  J.,  now  delivered  the  judgment  of  the  conrt :  — 

Upon  this  rule  to  set  aside  the  verdict  for  the  plaintiff  and  enter  it 
for  the  defendant  on  the  plea  denying  the  warranty  of  a  horse,  the 
qaestion  has  been  whether  the  warranty  by  the  defendant  was  proved* 
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The  jury  have  found  that  Greig,  in  selling  the  horse  for  the  defendant^ 
warranted  it  to  be  sound  and  quiet  in  harness.  The  defendant  stated, 
and  it  must  on  this  motion  be  taken  to  be  true,  that  he  did  not  give 
authority  to  Greig  to  give  any  warranty.  The  relevant  facts  are,  that 
the  plaintiff  applied  to  the  defendant,  who  is  not  a  dealer  in  horses,  hot 
a  tradesman  with  a  farm,  to  sell  the  horse ;  and  that  the  defendant  sent 
his  farm-bailiff,  Greig,  with  the  horse,  to  the  plaintiff,  and  authorized 
him  to  sell  it  for  thirty  guineas. 

The  plaintiff  contends  that  an  authority  to  an  agent  to  sell  and  deliver 
imports  an  authority  to  him  to  warrant. 

The  subject  has  been  frequently  mentioned  by  judges  and  text- 
writers  ;  but  we  cannot  find  that  the  point  has  ever  been  decided.  It 
is  therefore  necessarj*  to  consider  it  on  principle. 

The  general  rule,  that  the  act  of  an  agent  does  not  bind  his  principal 
nnless  it  was  within  the  authority  given  to  him,  is  clear.  Bat  the 
plaintiff  contended  that  the  circumstances  created  an  authority  in  the 
agent  to  warrant,  on  various  gi*ounds,  —  among  others  he  referred  to 
cases  where  the  agent  has  by  law  a  general  authority  to  bind  his  prin- 
cipal, though  as  between  themselves  there  was  no  such  authority,  sach 
as  partners,  masters  of  ships,  and  managers  of  trading  business ;  and 
stress  was  laid  on  the  expressions  of  several  judges,  that  the  servant  of 
a  horse-dealer  or  livery-stable  keeper  can  bind  his  master  by  a  war- 
ranty, though,  as  between  themselves,  there  was  an  order  not  to  war- 
rant :  see  Helyear  v.  Hawke,  5  Esp.  N.  P.  C.  72 ;  Alexander  t;.  Gibson, 
2  Campb.  555  ;  Fenn  v.  Harrison,  3  T.  R.  757.  We  understand  those 
judges  to  refer  to  a  general  agent  employed  for  a  principal  to  cany  on 
his  business,  that  is,  the  business  of  horse-dealing ;  in  which  case  there 
would  be  by  law  the  authority  here  contended  for.  But  the  facts  of  the 
present  case  do  not  bring  the  defendant  within  this  rule,  as  he  was  not 
shown  to  carry  on  any  trade  of  dealing  in  horses. 

It  was  also  contended  that  a  special  agent,  without  any  express 
authority  in  fact,  might  have  an  authority  by  law  to  bind  his  principal ; 
as,  where  a  principal  holds  out  that  the  agent  has  such  authority,  and 
induces  a  party  to  deal  with  him  on  the  faith  that  it  is  so.  In  such  a 
case  the  principal  is  concluded  from  denying  this  authority,  as  against 
the  party  who  believed  what  was  held  out,  and  acted  on  it :  see  Picker- 
ing  r.  Busk,  15  East,  38.  But  the  facts  do  not  bring  the  defendant 
within  this  rule. 

The  main  reliance  was  placed  on  the  argument  that  an  authority  to 
sell  is  by  implication  an  authority  to  do  all  that  in  the  usual  course  of 
selling  is  required  to  complete  a  sale ;  and  that  the  question  of  war- 
ranty is  in  the  usual  course  of  a  sale  required  to  be  answered,  and 
that  therefore  the  defendant  by  implication  gave  to  Greig  an  anthoritr 
to  answer  that  question,  and  to  bind  him  by  his  answer.  It  was  a  part 
of  this  argument  that  an  agent  authorized  to  sell  and  deliver  a  horse 
is  held  out  to  the  buyer  as  having  authority  to  warrant.  But  on  this 
point  also  the  plaintiff  has  in  our  judgment  failed. 
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We  are  aware  that  the  question  of  warranty  frequently  arises  upon 
the  sale  of  horses ;  but  we  are  also  aware  that  sales  may  be  made  with- 
out any  warrant^',  or  even  an  inquiry  about  warranty,  if  we  laid  down 
for  the  first  time  that  the  servant  of  a  private  owner  intrusted  to  sell 
and  deliver  a  horse  on  one  particular  occasion  is  therefore  b}*  law 
authorized  to  bind  his  master  by  a  warranty,  we  should  establish  a  pre- 
cedent of  dangerous  consequence :  for  the  liability  created  by  a  war- 
ranty extending  to  unknown  as  well  as  known  defects  is  greater 
than  is  expected  by  persons  unexperienced  in  law ;  and,  as  everything 
said  by  the  seller  in  the  bargaining  may  be  evidence  of  warranty  to  the 
effect  of  what  he  said,  an  unguarded  conversation  with  an  illiterate 
man  sent  to  deliver  a  horse  may  be  found  to  have  created  a  liability 
which  would  be  a  surprise  equally  to  the  servant  and  the  master.  We 
therefore  hold  that  the  buyer  taking  a  warranty  from  such  an  agent  as 
was  emplo3'ed  in  this  case,  takes  it  at  the  risk  of  being  able  to  prove 
that  he  had  the  principal's  authorit}' ;  and,  if  there  was  no  authority  in 
fact,  the  law  from  the  circumstances  does  not  in  our  opinion  create  it. 

When  the  facts  raise  the  question,  it  will  be  time  enough  to  decide 
the  liability  created  by  such  a  servant  as  a  foreman  alleged  to  be  a 
general  agent,  or  such  a  special  agent  as  a  person  intrusted  with  the 
sale  of  a  horse  in  a  fair  or  other  public  mart,  where  stranger  meets 
stranger,  and  the  usual  course  of  business  is  for  the  person  in  posses* 
sion  of  the  horse,  and  appearing  to  be  the  owner,  to  have  all  the  powers 
of  an  owner  in  respect  of  the  sale.  The  authority  may  under  such  cir« 
comstanoes  as  are  last  referred  to  be  implied,  though  the  •circumstances 
of  the  present  case  do  not  create  the  same  inference.  It  is  unnecessary 
to  add,  that,  if  the  seller  should  repudiate  the  warranty  by  his  agent,  it 
follows  that  the  sale  would  be  void,  there  being  no  question  raised  upon 
this  point.  JudgmerU/or  the  defendaiU.^ 
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Queen's  Bench.    1865. 

[L,  R,  1  Q.  B.  97.] 

This  was  an  action  commenced  under  the  Summary  Procedure 
Ml  Bills  of  Exchange  Act,  1855  (18  &  19  Vict.,  c.  67).     The  defend- 

>  CompAie  Howard  v.  Shewaid,  L.  K.  2  C.  P.  US  (1S66). 

As  to  power  to  warrant  in  case  of  sale  of  personalty,  see  also  Dingle  v.  Hare,  7 
C.  B.  K.  8.  145  (1859) ;  Herring  v.  Skaggs,  62  Ala.  180  (1878) ;  Perrine  ».  Cooley,  42 
K.  J.  L.  623  (1880);  Dayton  ».  Hooglnn'l  39  Ohio  St.  671  (1884);  Wait  v.  Borne, 
liSN.  Y.  592  (1890). 

As  to  power  to  warrant  in  case  of  sale  of  realty,  see  Peters  o.  Famsworth,  15  Yt 
155(1843);  Le  Roy  v.  Beard,  8  How.  451,  46&-469  (1850);  Schnlts  v.  GriiBn,  121 
N.T.294(1890).— Ed. 
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ant  Boshell  had  not  appeared,  and  judgment  had  been  signed  against 
him. 

The  declaration  was  against  Jones,  as  acceptor  of  a  bill  for  £184, 
dated  1st  of  February,  1865,  at  four  months  after  date,  drawn  by 
one  Britten  to  his  order,  and  indorsed  by  him  to  Taylor,  and  by  Taylor 
to  the  Birmingham  and  Midland  Banking  Company,  of  which  the  plain- 
tiff was  the  public  officer. 

Plea,  that  the  defendant  Jones  did  not  accept  the  bill. 

The  cause  was  tried  at  the  last  Surrey  Summer  Assizes,  before 
CROMproN,  J.,  and  the  following  facts  were  proved.     The  defendant 
Jones  was  a  wholesale  straw  hat  manufacturer,  who  carried  on  business 
at  Luton,  in  Bedfordshire,  and  also  until  May,    1865,  had  a  branch 
establishment  in  Milk  Street,  London.     The  business  in  London  was 
carried  on  under  the  name  of  '^  Bushell  &  Co."     By  an  agreement 
between  the  two  defendants  it  was  agreed  that  Bushell  should  enter 
Jones's  service  as  manager  of  the  establishment  in  London,  and  that 
he  should  be  paid  for  his  services  quarterly  an  amount  equal  to  one- 
half  of  the  net  profit  to  be  derived  from  the  business  carried  on  in 
London.    Jones  opened  an  account  in  the  name  of  ^^  Bushell  &  Co./' 
at  the  London  and  County  Bank,  into  which  account  Bushell  was  to 
pay  all  sums  which  he  received  to  the  amount  of  £5.     He  had  authority 
from  Jones  to  draw  checks  in  the  name  of  Bushell  &  Ca  for  the 
purposes  of  the  business,  but  he  had  no  authority  to  draw  or  accept 
bills.    In  July,  1864,  Bushell  accepted  a  bill  in  the  name  of  Bushell 
&  Co.,  dated  9th  of  April,  1864,  drawn  upon  Bushell  &  Co.,  and  made 
payable  at  the  London  and  Count}"^  Bank.    This  bill  was  paid  at 
maturity,  and  Jones  did  not  know  of  the  transaction  until  he  saw  the 
amount  entered  in   his   pass-book  as  a  payment.    Jones  then  told 
Bushell  he  had  no  authority  to  accept  bills,  and  forbade  him  to  do  so. 
Bushell,  however,  accepted  three  other  bills,  dated  in  November  and 
December,  1864,  which  fell  due  in  February  and  March  following,  and 
were  paid  at  the  London  and  County  Bank,  and  charged  to  Jones. 
These  four  bills  were  given  to  persons  with  whom  "  Bushell  &  Co." 
had  dealings  in  the  way  of  business.    In  consequence  of  these  irregn* 
lanties  Bushell  was  dismissed  in  May,  1865. 

The  acceptance  to  the  bill  sued  upon  was  in  the  style  of ''  Bushell  & 
Co.,"  and  was  proved  to  be  in  the  handwriting  of  Bushell  The  bill 
was  taken  by  the  banking  company  from  Taylor,  a  customer,  for  a 
good  consideration,  the  companj*  knowing  nothing  of  Bushell  &  Co. 

The  jury  found  a  verdict  for  the  plaintiff,  for  £185  17^.,  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant,  if  the  Court 
should  be  of  opinion  that  there  was  no  reasonable  evidence  of  the 
defendant  Jones's  liability'. 

Joseph  Brofjon^  Q.  C,  moved  accordingly.  There  is  no  evidence 
to  make  Jones  liable.  In  order  to  make  him  liable,  either  he  must 
have  held  himself  out  to  the  company  as  a  partner,  or  have  publidj 
held  himself  out  as  connected  with  the  firm ;  Jones's  name  did  not 
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appear  oa  the  bill|  nor  was  it  shown  that  the  companj'  were  aware  of 
his  connection  with  the  business,  for  he  had  never  had  a  transaction 
with  them.  In  Young  v.  Axtell,  cited  in  Waugh  v.  Carver,  1  Sm.  L. 
C.  734,  it  is  said  if  a  person  suffers  his  name  to  be  used  in  a  business, 
and  holds  himself  out  as  a  partner,  he  will  be  certainly  liable,  though 
a  creditor  of  the  firm  does  not  at  the  time  of  dealing  know  that  he  was 
a  partner,  or  that  his  name  was  used.  But  this  is  questioned  in  the 
note,^  and  Dickenson  v.  Valpy,  10  B.  &  C.  140,  is  cited  to  show  that 
a  nominal  partner  to  be  made  liable  must  have  held  himself  out,  not 
to  the  world,  for  that  is  a  loose  expression,  but  to  the  creditor.  The 
hanking  company  did  not  take  the  bill  on  the  faith  of  Jones's  apparent 
responsibility.  He  is  not  liable  unless  it  can  be  shown  that  he  repre- 
sented himself  to  the  banking  company  as  a  partner.  In  -  Carter  v. 
Whalley,  1  B.  &  Ad.  11,  a  person  was  held  not  to  be  liable  as  a 
partner  unless  the  ci*editor  had  dealt  with  him  in  the  character  of  a 
partner,  or  he  had  held  himself  out  so  publicly  to  be  one  as  that  the 
creditor  must  have  known  of  it. 

[CocKBDBM,  C.  J.  This  is  not  a  case  of  nominal  partners:  here 
the  actual  owner  of  the  business  employs  Bushell  in  the  business  as 
his  manager  and  ostensible  principal :  it  is  a  question  of  agency.] 

Jones  never  held  Bushel!  out  as  a  partner  to  the  banking  company, 
aDd  is  not  bound  b^*  his  acts ;  he  has  never  in  any  waj'  deceived  the 
company. 

CocKBURN,  C.  J.  In  this  ease  there  ought  to  be  no  rule.  The 
defendant  carried  on  business  both  at  Luton  and  in  London.  In 
London  the  business  was  carried  on  in  the  name  of  Bushell  &  Co., 
Jones  at  the  same  time  employing  Bushell  as  his  manager ;  Bushell 
was  therefore  the  agent  of  the  defendant  Jones,  and  Jones  was  the 
principal,  but  he  held  out  Bushell  as  the  principal  and  owner  of  the 
bosiness.  That  being  so,  the  case  falls  within  the  well-established 
principle,  that  if  a  person  employs  another  as  an  agent  in  a  character 
which  involves  a  particular  authority,  he  cannot  by  a  secret  reserva- 
tion divest  him  of  that  authority.  It  is  clear,  therefore,  that  Bushell 
most  be  taken  to  have  had  authority  to  do  whatever  was  necessary  as 
mcidental  to  carrjing  on  the  business ;  and  to  draw  and  accept  bills 
of  exchange  is  incidental  to  it,  and  Bushell  cannot  be  divested  of  the 
apparent  authority  as  against  third  persons  by  a  secret  reservation. 
I  think  Jones  was  properly  held  to  be  liable  on  the  bill. 

Mellor,  J.  I  am  of  the  same  opinion.  The  case  differs  from 
those  in  which  the  question  turns  upon  the  fact  whether  A  or  B  is  a 
partner  in  the  same  firm.  Here  Jones  puts  forward  Bushell  as  a 
principal,  and  it  is  in  the  name  of  Bushell  <&  Co.  that  the  business  is 
carried  on.  It  is  not  a  question  of  partnership,  but  whether  Bushell, 
who  has  been  held  out  to  everybody  as  a  partner,  has  authority  to 
bind  Jones.    It  would  be  verj-  dangerous  to  hold  that  a  person   who 

1  I  Sm.  L.  C.  747.— Bbp. 
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allows  an  agent  to  act  as  a  principal  in  caiTying  on  a  business,  and 
invests  him  with  an  apparent  authority  to  enter  into  contracts  IncideD* 
tal  to  it,  could  limit  that  authority  by  a  secret  reservation.  I  see  no 
reason  for  disturbing  the  verdict. 

Shee,  J.  The  leave  reserved  in  this  case  was  to  enter  a  verdict  for 
the  defendant,  if  the  Court  should  be  of  opinion  that  there  was  no 
reasonable  evidence  on  which  the  Jur}'  could  find  for  the  plaintiff,  and, 
in  my  opinion,  there  was  reasonable  evidence  to  sustain  the  verdict 
I  think  we  are  not  in  any  danger  of  disturbing  the  cases  which  relate 
to  the  law  of  partnership.  In  this  case  it  appears  that  Jones  carried 
on  two  distinct  businesses.  The  business  in  London  was  carried  on 
for  his  benefit,  and  with  his  sanction,  in  the  name  of  Bushel!  &  Co., 
and  ^was  "a  business  in  which  a  partner  would  be  presumed  to  have 
authority  to  accept  bills ;  and  the  natural  inference,  when  a  person 
allows  an  agent  to  carry  on  a  particular  business  as  an  ostensible  prin- 
cipal, is  that  he  clothes  him  with  every  authority  incidental  to  a  prin- 
cipal in  the  business.  SiUe  refined.^ 


BAINES  V,  EWING. 

EXCHEQUEB.       1866. 
[AH.i-  C.  511.a] 

Declaration  on  a  policy  of  insurance  on  the  ship  ^^  City  of  Bris- 
bane.'' The  declaration  was  in  the  ordinary  form,  and  averred  that 
the  defendant  subscribed  the  policy  for  the  sum  of  £150. 

Flea.  That  the  defendant  did  not  subscribe  the  policy,  and  did  not 
become  an  insurer  as  alleged.     Issue  thereon. 

At  the  trial,  before  Lush,  J. ,  at  the  last  Liverpool  Spring  Assizes, 
the  following  facts  were  admitted  by  counsel.  In  July,  1861,  the  de- 
fendant, who  resided  at  Richmond,  near  London,  autiiorized  Messrs. 
North,  Ewing  &  Co.,  insurance  brokers  at  Liverpool,  to  underwrite 
policies  on  marine  risks  in  his  name,  to  the  extent  specified  in  the  writ- 
ten authority  sent  to  them,  which  was  as  follows :  — 

"  Messrs.  North,  Ewing,  &  Company. 
"  Gentlemen, 

"  I  hereby  authorize  you,  in  my  name,  on  my  behalf,  to  under- 
write policies  of  insurance  against  marine  risks  not  exceeding  £100  by 
any  one  vessel ;  and  I  authorize  you  to  hold  and  retain  all  premiums 
received  for  me  as  a  fund  to  answer  losses,  it  being  understo<>d  that  all 
accounts  between  us  are  to  be  settled  according  to  the  usual  course  of 
transacting  business  between  an  underwriter  and  a  broker,  as  customary 

>  See  fn  re  Adansonia  Fibre  Co.,  L.  R.  9  Ch.  635,  647,  648  (1874).  —  Em 
«  8.  c.  L.  R.  1  Ex.  320.  —Ed. 
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In  Liverpool ;  separate  deposit  account  to  be  kept  at  the  bank,  and  ao- 
ooants  to  be  rendered  half  3*early. 

<«I  remain,  &Cy 

"  William  Ewikg. 
"  Richmond,  26th  July,  1861 ." 

At  Liverpool  there  is  an  Underwriters'  Association,  and  when  a  per- 
son desires  to  become  an  underwriter  he  authorizes  a  broker  to  under- 
write for  him.  The  broker  submits  the  name  of  bis  principal  to  the 
Underwriters*  Association,  and,  if  no  objection  is  made  to  it,  the  name 
is  entered  in  their  book,  and  then  the  broker  underwrites  in  the  name 
of  bis  principal.  From  the  time  that  the  defendant  gave  to  Messrs. 
North,  Ewing  &  Co.  the  above  authority  to  underwrite  for  him,  they 
signed  policies  in  his  name.  It  is  well  known  in  Liverpool  that  in 
almost  all  cases,  if  not  in  all,  a  limit  is  put  to  the  amount  for  which 
the  broker  can  sign  his  principal's  name.  The  principal  allows  the 
broker  to  sign  for  a  fixed  sum  on  each  of  any  number  of  ships,  and  on 
toy  terms  he  pleases ;  but  when  the  principal's  name  is  given  to  the 
Association  that  limit  is  not  mentioned,  and  it  is  in  fact  known  only 
to  the  broker  and  his  principal.  The  plaintiffs  did  not  know  of  the 
fimit  imposed  by  the  defendant,  nor  that  it  had  in  this  case  been  ex- 
ceeded ;  neither  was  the  defendant  aware  until  afterwards  that  the  limit 
had  been  exceeded,  nor  did  he  subsequently  ratify  the  act  of  his  broker. 
On  the  2d  October,  1862,  and  whilst  the  above  authority  was  in  force, 
the  policy  on  which  this  action  was  brought  was  underwritten  by 
Messrs.  North,  Ewing  &  Co.  in  the  defendant's  name  for  £150.  The 
ship  was  totally  lost.  By  consent  a  verdict  was  entered  for  the  plain- 
tiffs for  £150,  leave  being  reserved  to  the  defendant  to  enter  a  nonsuit 
or  a  verdict  for  him,  or  to  reduce  the  damages  to  £100. 

Edward  James,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly, 
on  the  ground  that  there  was  no  evidence  of  authoritj-  given  by  the 
defendant  to  underwrite  the  policy;   against  which 

Brett  and   Quain  now  showed  cause.     First,  the  defendant  is  liable 
on  this  policy  to  the  extent  of  £150.     He  held  out  the  brokers  as  his 
agents,  to  underwrite  for  him ;  and  although  the}*  were  not  general 
agents  for  all  purposes,  the}*  were  for  the  particular  purpose  of  signing 
policies  in  his  name.    A  general  agent  is  a  person  whom  a  man  puts  in 
his  place  to  transact  all  his  business  of  a  particular  kind.    Smith's  Mer- 
cantile Law,  p.  128,  7th  ed.    In  the  case  of  a  general  agetit  *'  the  princi- 
pal will  be  bound  by  the  acts  of  his  agent  within  the  scope  of  the  general 
authority  conferred  on  him,  although  he  violates  by  those  acts  his  pri- 
vate instructions  and  directions,  which  arc  given  to  him  by  the  principal, 
limiting,  qualifying,  suspending,  or  prohibiting  the  exercise  of  such  au- 
thority under  particular  circumstances."   Story  on  Agency,  §  126,  p.  151, 
4th  ed.    The  business  of  an  underwriter  could  not  be  carried  on  if  the 
assnred  was  bound  on  every  occasion  to  inquire  into  the  extent  of  the 
agent'8  authority.     Of  whom  is  he  to  inquire?     If  the  agent  says  that 
bets  authorized  to  underwrite  for  £150,  must  inquiry  be  made  of  the 
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principal  in  London  whether  that  is  true?  The  restrictions  to  whidi 
the  agent  is  subject,  even  where  he  exceeds  his  authoritji  do  not  avoid 
the  policy  unless  the  assured  had  knowledge  of  them.  If  the  restric- 
tions are  private  and  confidential,  they  are,  as  against  third  persons, 
inoperative  and  void,  unless  disclosed.  Duer  on  Marine  Insurance, 
§§  49,  50,  p.  346,  note  (6),  p.  347.  Then  the  question  is,  What  are  the 
usual  incidents  of  an  agency  to  underwrite  in  the  principal's  name? 
One  of  them  is  to  underwrite  for  different  amounts  according  to  the 
agent's  discretion.  Is  that  altered  by  the  fact  that  it  is  well  known  in 
Liverpool  that  in  almost  all  cases  the  agent's  authority  is  limited,  bat 
the  limit  is  not  made  known  to  the  public?  The  authority  of  a  general 
agent  to  perform  all  things  usual  in  the  line  of  business  in  which  he  is 
employed  cannot  be  limited  by  any  private  order  or  direction  not  knowo 
to  the  party  dealing  with  him.  Smith's  Mercantile  Law,  p.  128,  7th  ed. 
In  Story  on  Agency,  §  127,  p.  153,  4th  ed.,  it  is  said  that,  ''  if  a  per- 
son is  held  out  to  third  persons,  or  to  the  public  at  large,  by  his  prin- 
cipal, as  having  a  general  authority  to  act  for  and  to  bind  him  in  a 
particular  business  or  employment,  it  would  be  the  height  of  injustice, 
and  lead  to  the  grossest  frauds,  to  allow  him  to  set  up  his  own  secret 
and  private  instructions  to  the  agent,  limiting  that  authority."  If  the 
limit  is  not  disclosed,  it  is  the  same  as  if  there  was  none.  Where  a 
factor  has  private  instructions  from  his  principal  not  to  sell  under  a 
certain  sum,  and  ho  sells  for  less,  the  principal  is  bound.  This  case  is 
within  the  law,  as  laid  down  in  Story  on  Agency,  §  131,  p.  185,  4th  ed. 

Secondly,  the  defendant  is  liable,  at  all  events,  to  the  extent  of  £100, 
because  he  has  authorized  his  agents  to  underwrite  for  that  amount 
''  Where  a  man  does  less  than  the  authority  committed  to  him,  the  act 
is  void ;  but  where  he  does  that  which  he  is  authorized  to  do  and  some- 
thing more,  it  is  good  for  that  which  is  warranted  and  void  for  the 
rest."  Co.  Litt  258  a.  [Bbamwell,  B.  I  can  well  understand  that  if 
a  man  is  authorized  to  make  a  feoffment  of  one  acre  and  he  makes 
a  feoffment  of  two,  it  is  good  for  the  one  and  void  as  to  the  other; 
but  a  contract  is  an  entire  thing  and  indi^isble.  Martin,  B.  If  the 
defendant  is  bound  at  all,  he  was  bound  when  his  agent  signed  the 
policy.] 

Edward  Jamea^  MeRish,  and  HoUand  appeared  to  support  the  role, 
but  were  not  called  upon  to  argue. 

Martin,  B.  As  to  the  last  point,  I  think  it  scarcely  arguable.  ThiB 
is  an  entire  and  indivisible  contract  to  pay  <^150,  and  it  is  not  valid 
because  the  broker  had  authority  only  to  make  a  contract  to  the  extent 
of  £100. 

With  respect  to  the  other  point,  it  seems  to  me  clear.  A  contract 
was  made  by  an  agent  on  behalf  of  his  principal ;  and  an  action  having 
been  brought  against  the  principal  upon  that  contract,  it  became  neces- 
sary for  the  plaintiff  to  prove  the  agent's  authority  to  make  it.  Ac- 
cordingly he  produced  and  proved  this  document :  ^'  I  hereby  authorize 
you,  in  my  name^  on  my  behalf,  to  underwrite  policies  of  insurance 
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against  marine  risks  fu>t  exceeding  £100  by  any  one  vessel"  That  au- 
thority was  produced  to  prove  a  declaration  which  alleges  that  a  policy 
was  subscribed  by  the  defendant  for  £150.  If  it  had  stood  there,  it 
would  be  obvious  that  the  agent  made  a  contract  which  he  had  no  au- 
thority to  make.  But  then  it  is  said  that  there  is  a  course  of  business 
in  Liverpool  by  which  brokers  acting  on  behalf  of  underwriters  make 
valid  contracts  in  the  names  of  their  principals.  But  it  is  well  known 
that  a  limit  is  placed  upon  the  amount  for  which  the  broker  can  sign 
his  principal's  name.  In  this  case  the  broker  could  sign  for  £100  on 
any  number  of  ships.  When  the  name  of  the  underwriter  is  given  to 
the  Underwriters'  Association  the  limit  is  not  disclosed,  and  it  is  known 
only  to  the  broker  and  his  principal  Now,  the  plaintiff  having  pro- 
duced the  written  authority,  by  which  the  contract  contained  in  this 
policy  was  certainly  not  authorized,  rt  is  contended  that,  by  reason  of 
the  course  of  business  in  Liverpool,  there  was  viitually  an  authority  to 
underwrite  for  £150,  because  it  is  well  known  that  there  is  some  limit, 
and  therefore  every  man  who  makes  a  contract  of  this  kind  has  notice 
that  he  is  dealing  with  an  agent  who  has  on\y  a  limited  authority.  But 
when  a  principal  has  put  a  limit  to  his  agent's  authority,  and  a  person 
contracts  with  knowledge  that  there  is  always  some  limit,  how  can  it 
be  said  that  the  agent  may  bind  his  principal  to  a  greater  extent  than 
the  limit?  This  view  is  in  accordance  with  common  sense,  and  no  re- 
finements of  text  writers  can  alter  it. 

Bbamwell,  B.  I  am  of  the  same  opinion.  The  actual  authority 
given  to  the  agent  cannot  be  relied  on,  and  therefore  the  counsel  for 
the  plaintiff  are  obliged  to  rely  upon  a  supposed  authorit}'  which  the 
agent  had  not,  that  is  to  say,  that  the  principal  held  out  the  broker  as 
his  agent,  having  authority  to  sign  policies  in  his  name  for  more  than 
£100.  But  that  is  not  true.  The  utmost  that  can  be  said  is  that  the 
principal  held  out  the  broker  as  having  that  authority  which  a  Liverpool 
broker  ordinarily  has.  It  seems  to  me  almost  a  matter  of  logical  dem- 
onstration that  the  plaintitTs  proposition  is  erroneous.  What  would 
have  been  the  case  if  there  had  been  no  limitation  upon  Liverpool 
brokers  in  general  it  is  unnecessary  to  say,  and  it  might  give  rise  to  a 
question  of  some  diflSculty. 

Reference  has  been  made  to  Story  on  Agency,  §  131,  where  it  is  said 
that  the  distinction  between  general  agents  and  limited  or  special  agents 
may  be  illustrated  by  the  case  of  a  factor  who  has  a  general  authority 
to  sell ;  and  if  in  selling  he  violates  his  private  instructions,  the  princi- 
pal is  nevertheless  bound.  Amongst  others,  the  case  of  Fenn  v.  Har- 
rison, 3  T.  R.  757,  762,  is  cited,  but  it  does  not  warrant  the  proposition. 
I  can  well  understand  that,  if  a  factor  i^  simply  employed  to  sell,  he 
has  a  general  authority  to  sell  in  the  usual  way ;  but  I  doubt  whether 
when  a  factor  is  authorized  to  sell  at  a  particular  price  he  can  bind  his 
principal  by  a  sale  at  a  less  price.  I  do  not  think  that  any  of  the  authori- 
ties referred  to  by  Mr.  Justice  Stort  warrant  such  an  inference. 

Again,  we  are  asked  how  is  the  business  of  an  underwriter  to  be 
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carried  on  if  the  assured  is  bound  on  every  occasion  to  inquire  into  the 
extent  of  the  broker's  authority.  The  answer  is  twofold :  first,  the  busi- 
ness is  carried  on  ;  and,  secondly*,  it  will  and  ought  to  be  carried  on  by 
the  assured  trusting  to  the  honesty  of  the  broker  that  he  is  not  telling 
an  untruth  when  he  assumes  not  to  exceed  his  authority.  Generally 
speaking,  the  trust  is  well  founded;  for  although  brokers  sometimes 
pledge  the  credit  of  their  principals  beyond  what  is  right,  they  do  not 
usually  exercise  an  authority  which  they  do  not  possess. 

Channbll,  B.  I  am  of  opinion  that  so  much  of  the  rule  as  seeks 
to  set  aside  the  verdict  for  the  plaintiff  and  enter  a  nonsuit  ought  to  be 
made  absolute.  With  respect  to  the  other  branch  of  the  rule,  which 
seeks  to  reduce  the  damages,  it  only  becomes  important  in  one  point  of 
view,  for  if  the  defendant  is  right  in  his  contention  the  plaintiffs  cannot 
sever  the  amount  and  maintain  their  verdict  with  £100  damages. 

The  question  is,  therefore,  whether  the  defendant  is  liable  on  the 
policy  declared  on.  Now,  the  express  authority  given  by  the  plaintiff 
not  only  does  not  establish  a  liability,  but  negatives  it.  But  then  it  is 
said  that  we  ought  not  to  look  at  that  authority  simpliciter,  but  in  con- 
nection with  the  fact  that  the  limit  is  never  disclosed ;  and  it  is  con- 
tended the  authority  given  to  a  general  agent  cannot  be  limited  by 
secret  instructions  from  his  principal  inconsistent  with  that  authority. 
I  do  not  wish  to  interfere  with  that  as  a  general  rule  of  law ;  nor  do  I 
think  that  in  order  to  apply  that  rule  the  agent  must  be  a  general  agent 
for  all  purposes.  Perhaps  the  expression  is  incorrect,  but  there  may 
be  a  special  general  agent ;  for  instance,  an  agent  to  sign  bills  of  ex- 
change or  subscribe  policies  of  insurance ;  and  although  his  authority 
does  not  extend  to  other  matters,  it  may  be  general  as  to  the  particular 
business  in  which  he  is  employed.  But  looking  at  the  facts  of  this  case, 
and  the  admission  that  it  is  well  known  in  Liverpool  that  there  is  a  limit 
to  a  broker's  authority  to  underwrite  policies,  although  the  precise 
amount  is  not  disclosed  (which  I  think  makes  no  difference),  I  am  of 
opinion  that  the  broker  was  not  in  the  situation  of  a  general  agent  so 
as  to  make  applicable  the  rule  of  law  relied  on  in  the  argument  for  the 
plaintiffs. 

For  these  reasons  I  agree  that  the  rule  to  enter  a  nonsuit  ought  to  be 
absolute.  Bule  absolute  for  a  nonsnU} 

^  See  Thomas  v.  Joslin,  30  Minn.  3S8  (1883).  Compare  BzocUesby  v.  Temperance 
Building  Sodetj,  [1895]  A.  C.  173.  — Ed. 
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WARD  V.  SMITH. 
Supreme  Court  of  the  United  States.     1668. 

[7   WaU.U7.] 

Error  to  the  Circoit  Court  of  Maryland. 

In  August,  1860,  William  Ward,  a  resident  of  Alexandria  in 
Virginia,  purchased  of  one  Smith,  of  the  same  place,  then  administrator 
of  the  estate  of  Aaron  Leggett,  deceased,  certain  real  property*  situated 
in  the  State  of  Virginia,  and  gave  him  for  the  consideration  money 
three  joint  and  several  bonds  of  himself  and  Francis  Ward.  These 
bcmds,  each  of  which  was  for  a  sum  exceeding  four  thousand  dollars, 
bore  date  of  the  22d  of  that  month,  payable,  with  interest,  in  six, 
twelve,  and  eighteen  months  after  date,  ^'  at  the  office  of  discount  and 
deposit  of  the  Farmers'  Bank  of  Virginia,  at  Alexandria." 

In  February,  1861,  the  first  bond  was  deposited  at  the  bank  desig- 
nated for  collection.  At  the  time  there  was  indorsed  upon  it  a  credit 
of  over  five  hundred  dollars ;  and  it  was  admitted  that,  subsequently, 
the  further  sum  of  twenty-five  hundred  dollars  was  received  b}'  Smith, 
and  that  the  amount  of  certain  taxes  on  the  estate  purchased,  paid  by 
the  Wards,  was  to  be  deducted. 

In  May,  1861,  Smith  left  Alexandria,  where  he  then  resided,  and 
went  to  Prince  William  County,  Virginia,  and  remained  within  the 
Confederate  military  lines  during  the  continuance  of  the  civil  war. 
He  took  with  him  the  other  two  bonds,  which  were  never  deposited  at 
the  Farmers'  Bank  for  collection.  Whilst  he  was  thus  absent  from 
Alexandria,  William  Ward  deposited  with  the  bank  to  his  credit,  at 
different  times  between  June,  1861,  and  April,  1862,  various  sums,  in 
Dotes  of  different  banks  of  Virginia,  the  nominal  amount  of  which 
exceeded  by  several  thousand  dollars  the  balance  due  on  the  first  bond. 
These  notes  were  at  a  discount  at  the  times  they  were  deposited,  vary- 
ing from  eleven  to  twent3'-three  per  cent  The  cashier  of  the  bank 
indorsed  the  several  sums  thus  received  as  credits  on  the  first  bond ; 
bat  he  testified  that  he  made  the  indorsement  without  the  knowledge  or 
request  of  Smith.  It  was  not  until  June,  1865,  that  Smith  was  informed 
of  the  deposits  to  his  credit,  and  he  at  once  refused  to  sanction  the 
transaction  and  accept  the  deposits,  and  gave  notice  to  the  cashier  of 
the  bank  and  to  the  Wards,  obligees  in  the  bond,  of  his  refusal.  The 
cashier  thereupon  erased  the  indorsements  made  by  him  on  the  bond. 

Smith  now  brought  the  present  action  upon  the  three  bonds  to 
recover  their  entire  amount,  less  the  sum  credited  on  the  first  bond 
when  it  was  deposited,  the  sum  of  twenty-five  hundred  dollars  subse- 
qoently  received  by  the  plaintiff,  and  the  amount  of  the  taxes  paid  by 
the  defendants  on  the  estate  purchased. 

The  court  below  instrncted  the  jury  that,  if  they  found  that  the 
defendants  executed  the  bonds,  the  plaintiff  was  entitled  to  recover 
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their  amounts,  less  the  credit  iDclorsed  on  the  first  one,  and  the  taxes 
paid  by  defendants,  and  the  subsequent  payment  to  the  plaintiff,  with 
interest  on  the  same.  The  plaintiff  recovered,  and  the  defendants 
brought  the  case  to  this  court  by  writ  of  error. 

Messrs,  JBrown  and  F.  W.  Brune^  for  the  plaintiffs  in  error. 

Messrs,  M,  J,  and  J,  L,  JBrent^  contra, 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the  opinion  of 
the  court,  as  follows. 

The  defendants  claim  that  thev  are  entitled  to  have  the  amounts 
they  deposited  at  the  Farmers'  Bank  in  Alexandria  credited  to  them 
on  the  bonds  in  suit,  and  allowed  as  a  set-off  to  the  demand  of  the 
plaintiff.  They  make  this  claim  upon  these  grounds :  that  by  the  pro- 
vision in  the  bonds,  making  them  payable  at  the  Farmers'  Bank,  the 
parties  contracted  that  the  bonds  should  be  deposited  there  for  collec- 
tion either  before  or  at  maturity  ;  that  the  bank  was  thereby  constituted, 
whether  the  instruments  were  or  were  not  deposited  with  it,  the  agent 
of  the  plaintiff  for  their  collection ;  and  that  as  such  agent  it  coald 
receive  in  payment^  equally  with  gold  and  silver,  the  notes  of  any 
banks,  whether  circulating  at  par  or  below  par,  and  discharge  the 
obligors. 

We  do  not  state  these  grounds  in  the  precise  language  of  counsel, 
but  we  state  them  substantially. 

It  is  undoubtedly  true  that  the  designation  of  the  place  of  payment 
in  the  bonds  imported  a  stipulation  that  their  holder  should  have  them 
at  the  bank,  when  due,  to  receive  payment,  and  that  the  obligors 
would  produce  there  the  fhnds  to  pay  them.  It  was  inserted  for  the 
mutual  convenience  of  the  parties.  And  it  is  the  general  usage  in 
such  cases  for  the  holder  of  the  instrument  to  lodge  it  with  the  bank 
for  collection,  and  the  party  bound  for  its  payment  can  call  there  and 
take  it  up.  If  the  instrument  be  not  there  lodged,  and  the  obligor 
is  there  at  its  maturity  with  the  necessary  funds  to  pay  it,  he  so  far 
satisfies  the  contract  that  he  cannot  be  made  responsible  for  any  future 
damages,  either  as  costs  of  suit  or  interest,  for  dela}*.  When  the 
instrument  is  lodged  with  the  bank  for  collection,  the  bank  becoroeB 
the  agent  of  the  payee  or  obligee  to  receive  payment  The  agency 
extends  no  further,  and  without  special  authority  an  agent  can  only 
receive  payment  of  the  debt  due  his  principal  in  the  legal  currency  of 
the  country,  or  in  bills  which  pass  as  mone}*  at  their  par  value  by 
the  common  consent  of  the  community.  In  the  case  at  bar  only  one 
bond  was  deposited  with  the  Farmers'  Bank.  That  institution  there- 
fore, was  only  agent  of  the  payee  for  its  collection.  It  had  no  author- 
ity to  receive  payment  of  the  other  bonds  for  him  or  on  his  account. 
Whatever  it  may  have  received  from  the  obligors  to  be  applied  on  the 
other  bonds,  it  received  as  their  agent,  not  as  the  agent  of  the  obligee. 
If  the  notes  have  depreciated  since  in  its  possession,  the  loss  must  be 
adjusted  between  the  bank  and  the  depositors ;  it  cannot  fall  upon  the 
holder  of  the  bonds. 
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But  even  as  agent  of  the  payee  of  the  first  bond,  the  bank  was  not 
anthorized  to  receive  in  its  payment  depreciated  notes  of  the  banks  of 
Vii^nia.  The  fact  that  those  notes  constituted  the  principal  currency 
in  which  the  ordinary  transactions  of  business  were  conducted  in 
Alexandria,  cannot  alter  the  law.  The  notes  were  not  a  legal  tender 
for  the  debt,  nor  could  they  bave  been  sold  for  the  amount  due  in  legal 
currency.  The  doctrine  that  bank  bills  are  a  good  tender,  unless 
objected  to  at  the  time,  on  the  gi-ound  that  they  are  not  money,  only 
applies  to  cuiTent  bills,  which  are  redeemed  at  the  counter  of  the  bank 
on  presentation,  and  pass  at  par  value  in  business  transactions  at  the 
place  where  offered.  Notes  not  thus  current  at  their  par  value,  nor 
redeemable  on  presentation,  are  not  a  good  tender  to  principal  or 
agent,  whether  they  are  objected  to  at  the  time  or  not 

In  Ontario  Bank  v.  Lightbody,  13  Wendell,  105,  it  was  held  that 
the  payment  of  a  check  in  the  bill  of  a  bank  which  had  previously 
suspended  was  not  a  satisfaction  of  the  debt,  though  the  suspension 
was  unknown  by  either  of  the  parties,  and  the  bill  was  current  at  the 
time,  the  court  observing  that  the  bills  of  banks  could  only  be  con- 
sidered and  treated  as  money  so  long  as  they  are  redeemed  by  the 
bank  in  specie. 

That  the  power  of  a  collecting  i^ent  by  the  general  law  is  limited 
to  receiving  for  the  debt  of  his  principal  that  which  the  law  declares  to 
be  a  legal  tender,  or  which  is  by  common  consent  considered  and 
treated  as  mone3',-and  passes  as  such  at  par,  is  established  by  all  the 
authorities.  The  only  condition  they  impose  upon  the  principal,  if 
anything  else  is  received  by  his  agent,  is,  that  he  shall  inform  the 
debtor  that  he  refuses  to  sanction  the  unauthorized  transaction  within 
a  reasonable  period  after  it  is  brought  to  his  knowledge.  Stor}^  on 
Promissory  Notes,  §§  115,  389  ;  Graydon  v,  Patterson,  18  Iowa,  256 ; 
Ward  t».  Evans,  2  Lord  Raymond,  930 ;  Howard  v.  Chapman,  4  Car- 
rington  &  Payne,  508. 

The  objection  that  the  bonds  did  not  draw  interest  pending  the 
civil  war  is  not  tenable.  The  defendant  Ward,  who  purchased  the 
land,  was  the  principal  debtor,  and  he  resided  within  the  lines  of 
the  Union  forces,  and  the  bonds  were  there  pa3'able.  It  is  not  necessary 
to  consider  here  whether  the  rule  that  interest  is  not  recoverable  on 
debts  between  alien  enemies  during  war  of  their  respective  countries, 
is  applicable  to  debts  between  citizens  of  States  in  rebellion  and 
citizens  of  States  adhering  to  the  national  government  in  the  late 
civil  war.  That  rule  can  only  appl}-  when  the  money  is  to  be  paid  to 
the  belligerent  directly.  When  an  agent  appointed  to  receive  the 
money  resides  within  the  same  Jurisdiction  with  the  debtor,  the  latter 
cannot  justify  his  refhsal  to  pay  the  demand,  and,  of  course,  the 
interest  which  it  bears.  It  does  not  follow  that  the  agent,  if  he  receive 
the  money,  will  violate  the  law  by  remitting  it  to  his  alien  principal. 
'*  The  rule,"  says  Mr.  Justice  Washington,  in  Conn  v,  Penn,  "  can 
never  apply  in  cases  where  the  creditor,  although  a  subject  of  the 
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enemy,  remains  in  tbe  country  of  the  debtor,  or  has  a  known  agent 
there  authorized  to  receive  the  debt,  because  the  payment  to  such 
creditor  or  his  agent  could  in  no  respect  be  construed  into  a  violation 
of  the  duties  imposed  by  a  state  of  war  upon  the  debtor.  The 
payment  in  such  cases  is  not  made  to  an  enemy,  and  it  is  no  ob- 
jection that  the  agent  may  possibly  remit  the  money  to  his  principal. 
If  he  should  do  so,  the  offence  is  imputable  to  him,  and  not  to  the 
person  paying  him  the  money."  1  Peters's  Circuit  Court,  496  ;  Dennis- 
ton  V.  Imbrie,  3  Washington  do.  396.  Nor  can  the  rule  apply  when 
one  of  several  joint  debtors  resides  within  the  same  country  with  the 
creditor,  or  with  the  known  agent  of  the  creditor.  It  was  so  held  in 
Paul  V.  Christie,  4  Harris  &  McHenrj^  161. 

Here  the  principal  debtor  resided,  and  the  agent  of  the  creditor  for 
the  collection  of  the  first  bond  was  situated  within  the  Federal  lines  and 
jurisdiction.  No  rule  respecting  intercourse  with  the  enemy  could  apply 
as  between  Marbury,  the  cashier  of  the  bank  at  Alexandria,  and  Ward, 
the  principal  debtor  residing  at  the  same  place. 

The  principal  debtor,  being  within  the  Union  lines,  could  have  pro- 
tected himself  against  the  running  of  interest  on  the  other  two  bonds 
by  attending  on  their  maturity  at  the  bank,  where  they  were  made 
paj'able,  with  the  funds  necessary  to  pay  them.  If  the  creditor  within 
the  Confederate  lines  had  not  in  that  event  an  agent  present  to  receive 
payment  and  surrender  the  bonds,  he  would  have  lost  the  right  to  claim 
subsequent  interest.  Judgment  affirmed} 
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Supreme  Court  op  Vermont.     1877. 

[50  Vt.  78.] 

Book  account.  The  auditor  reported  substantially  as  follows.  The 
account  upon  which  the  plaintiff  seeks  to  recover,  is  for  a  suit  of 
clothes,  and  various  articles  of  clothing.  The  defendant  did  not  deny 
the  receipt  of  any  of  the  articles  charged,  except  a  vest  and  a  box  of 
cuffs,  and  those  items  I  disallowed  for  want  of  proof.  The  plaintiffs, 
I  find,  are  entitled  to  recover  for  the  remainder  of  the  account,  unless 
the  Court  should  be  of  opinion,  upon  the  following  statement  of  facts, 
that  the  defendant  is  not  liable.  In  January,  1874,  the  plaintiffs,  who 
reside  in  Concord,  N.  H.,  and  are  there  engaged  in  business  as  mer- 
chant tailors,  started  a  branch  house  in  Montpelier.  Neither  of  the 
plaintiffs  personally  supeiintended  the  business  there,  but  they  em- 
ployed Fred.  R.  Stevens  to  assist  in  selling  goods,  and  especially  to 
look  after  the  furnishing  department,  and  A.  S.  Currier,  whom  they 

1  Compare  Oliver  v.  Sterling,  20  Ohio  St.  391  (1870).  —  Ed. 
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had  before  emplo^^ed  as  a  general  agent,  who  was  to  do  the  cutting, 
and  order,  sell,  and  superintend  the  making  up  of  the  goods,  and  draw 
checks  on  the  bank,  in  Montpelier,  where  the  firm  kept  a  deposit,  to 
pay  the  current  expenses  of  the  firm.  The  agreed  price  for  Currier's 
work  was  $18  per  week.  Soon  after  Currier  commenced  work  he  and 
his  family  fell  ill,  and  he  employed  the  defendant,  who  was  a  physician, 
until  his  bill  was  greater  than  the  account  in  suit.  Currier  soHcited 
the  defendant  to  take  his  pay  out  of  the  store,  and  to  have  a  new  suit 
of  clothes,  and  told  him  that  the  goods  he  took  should  apply  in  pay- 
ment of  his  bill  for  medical  attendance.  The  defendant  took  the  goods, 
relying  on  what  Currier  told  him,  supposing  that  Currier  had  authority 
to  dispose  of  the  goods  in  that  way,  and  supposing  that  he  was  getting 
pay  for  his  account  against  Currier ;  otherwise  he  would  not  have  taken 
the  goods.  At  the  time  the  goods  were  taken,  they  were  charged  to 
the  defendant  on  the  plaintiffs'  books,  and  at  the  time  the  plaintiffs* 
business  was  closed  in  Montpelier,  in  July,  1874,  had  not  been  trans- 
ferred thereon  to  the  account  of  Currier.  The  plaintiffs  made  no  ques- 
tion but  that  Currier  had  the  right  to  use  enough  of  their  funds  to  pay 
himself  his  wages.  At  the  time  plaintiffs  closed  out,  owing  to  sick- 
ness, or  other  causes,  Currier  had  taken  from  plaintiffs'  funds  more 
than  the  amount  of  his  wages,  and  he  took  more  than  the  amount 
of  the  account  against  the  defendant,  after  the  goods  were  bought. 
The  defendant  offered  evidence  tending  to  show  that  Currier  had 
agreed  to  pay,  and  had  paid,  other  of  his  private  bills  out  of  the 
store,  to  which  the  plaintiffs  objected ;  but  the  auditor  received  it,  sub- 
ject to  legal  objection,  and  finds  therefrom  only*  that  such  agreements 
and  payments  were  made.  If,  upon  the  foregoing  facts,  the  Court 
should  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover,  I  find 
due  the  plaintiffs,  with  interest  to  date,  $61.73.  The  defendant  also 
offered  evidence  tending  to  show  that  one  of  the  plaintiffs,  before  the 
house  was  established  at  Montpelier,  had  a  conversation  with  the  de- 
fendant in  which  he  informed  him  that  Currier  was  to  have  an  interest 
in  the  business ;  but  I  do  not  find  that,  after  looking  up  the  business 
and  deciding  to  establish  the  bra,nch  house,  the  plaintiffs  ever  held  out 
that  Currier  was  anything  but  an  employee.  The  defendant  also  offered 
evidence  tending  to  show  that  Currier  often  told  different  parties  that 
he  had  an  interest  in  the  concern,  to  which  the  plaintiffs  objected,  but 
which  was  received  subject  to  legal  objection.  I  find  therefrom  that 
some  parties,  including  the  defendant,  understood  him  to  mean  that 
either  he  was  a  partner  in  the  firm  or  had  some  interest  beyond  that  of 
an  employee,  although  I  do  not  find  that  Currier  ever  gave  that  expla- 
nation of  what  he  said  ;  and  that  that  phrase  is  just  as  consistent  with 
the  idea  that  his  interest  was  only  that  of  an  employee.  The  sign  at 
the  store  was,  "T.  W.  &  J.  H.  Stewart,  A.  S.  Currier,  cutter";  and 
they  advertised  under  that  name  in  one  or  more  papers  published  at 
Montpelier.  I  do  not  find  that  Currier,  as  the  general  agent  of  the 
plaintiffs,  had,  in  the  management  of  the  business,  authority  co-exten« 
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sive  with  that  of  either  of  the  partners;  but  I  do  find  that  Carrier,  as 
such  agent,  had  authority  to  do  all  things  necessary  and  proper  to  be 
done,  and  that  could  legitimately  be  done,  in  running  the  business 
established  in  Montpelier.  The  Court,  at  the  March  term,  1877,  Red- 
field,  J.  presiding,  rendered  judgment, />ro/orma,  on  the  report  for  the 
defendant;  to  which  the  plaintiffs  excepted. 

Gleason  and  Fiddy  for  the  plaintiffs. 

Heath  and  Carleton,  for  the  defendant 

The  opinion  of  the  Court  was  delivered  by 

Powers,  J.  The  report  of  the  auditor  states  that  Currier  was  the 
general  agent  of  the  plaintiffs  in  the  conduct  of  their  business  at  Mont- 
pelier. His  authority  there  empowered  him  to  do  all  things  usual  and 
useful  to  conduct  the  business  of  merchant-tailors.  A  general  agency 
is,  however,  a  restricted  service.  The  agent  cannot  go  outside  the 
proper  scope  of  his  principal's  business.  So  far  as  the  business  of  his 
principal  is  concerned,  he  may  do  all  that  his  principal  could  do.  He 
cannot  steal  his  principal's  goods,  nor  appropriate  them  to  his  own  ase. 
He  can  only  appropriate  them  to  the  use  and  profit  of  the  principal 
Persons  dealing  with  a  general  agent  are  bound  to  measure  the  scope 
of  his  authority,  as  they  are  in  dealing  with  a  8i>ecial  agent.  Although 
the  compass  of  authority  in  the  one  case  is  wider  than  in  the  other, 
still  it  is  to  be  understood  that  it  has  its  limits.  It  is  to  be  understood 
that  it  is  an  agent,  not  a  principal,  who  acts.  Lapoint  v.  Scott,  86 
Vt  608. 

The  defendant's  good  faith  in  the  transaction  avails  him  nothing.  It 
does  not  cure  Currier's  bad  faith. 

The  plaintiffs  have  not  misled  the  defendant  They  notified  every- 
body that  Currier  was  an  agent,  authorized  to  sell  their  goods.  Pur- 
chasers understood  they  were  buying  goods  of  the  plaintiffs  through 
Currier  as  their  salesman,  and  that  the  pay  went,  or  should  go,  to  Uie 
plaintiffs. 

The  defendant  purchased  the  goods  sued  for,  and  attempted  a  mode 
of  payment  which  he  was  bound  to  know  was  unauthorized.  He  has 
had  the  goods  and  converted  them  to  his  own  use,  never  having  paid 
the  plaintiffs  for  them.  The  implied  promise  arising  fh>m  taking  the 
benefit  of  the  delivery  of  them,  is  sufficient  to  warrant  a  recovery  in 
this  action. 

Judgment  reversed^  and  Judgment  on  the  report  for  ihephinHffs} 

1  See  Holton  v.  Smith,  7  N.  H.  446  (1835) ;  Benny  v.  Rhodea,  18  Mo.  147  (185S) ; 
Benny  o,  Pegram,  18  Mo.  191  (1853) ;  Anltman  v.  Lee,  43  Iowa,  404  (187ff) ;  Williamf 
».  Johniton,  92  N.  Car.  532  (1885) ;  Dowden  r.  Cxyder,  55  N.  J,  L.  329  (1893).  — Em 
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BENTLEY  v.   DOGGETT. 
Supreme  Court  of  Wisconsin.     1881. 

[51  Wis,  224.] 

AppeIl  from  the  Circuit  Court  for  Grant  County. 

Action  to  recover  $50,  with  interest,  upon  an  account  for  livery  fur- 
nished in  February  and  Maj',  1875,  to  one  I.  C.  Otis,  a  servant  and 
agent  of  the  defendants,  which  liver}*,  it  is  alleged  in  the  complaint, 
^«  was  used  and  employed  by  the  said  I.  C.  Otis  in  and  about  the  busi- 
ness of  the  said  defendants,  and  at  their  special  instance  and  request." 
The  account  attached  to  the  complaint  was  made  out  against  Otis. 
The  facts  shown  by  the  evidence,  and  the  exceptions  relied  upon  bj'  the 
defendants,  are  thus  stated  by  Mr.  Justice  Taylor  :  — 

^^  The  plaintiff  kept  a  livery  stable  in  Platteville,  in  this  State,  and 
in  February  and  May,  1875,  he  let  one  I.  C.  Otis  have  horses  and  car- 
riages to  transport  said  Otis  and  his  trunks  from  place  to  place,  and 
the  value  of  the  use  of  the  horses  and  carriages  was  the  sum  of  $50,  of 
which  an  itemized  account  is  given.  Said  Otis  was  at  the  time  in 
the  employ  of  the  defendants,  a  firm  of  merchants  in  the  city  of 
Chicago,  and  was  travelling  for  them,  selling  goods  by  sample  and . 
collecting  bills  for  goods  sold  by  him  for  said  firm ;  the  livery  was  fur- 
nished to  Otis  to  transact  his  legitimate  business  for  said  firm ;  such 
livery  was  necessarj^  and  convenient  for  the  transaction  of  the  business 
of  said  Otis ;  and  he  had  failed  to  pay  therefor.  The  evidence  also 
^ws  that  Otis  was  paid  a  fixed  salary  by  the  defendants,  and  his 
expenses  whilst  travelling  for  them. 

*^0n  the  trial,  the  defendants  offered  to  prove  that  they  always 
fiirnished  Otis,  as  the}'  did  all  their  other  travelling  salesmen,  sufficient 
money  to  pay  all  their  expenses ;  that  he  was  so  furnished  with  suffi- 
eieiit  money  at  the  time  this  bill  was  made ;  that  he  had  no  authority 
to  incur  any  liability  whatever  against  the  firm ;  and  that  subsequently 
to  the  making  of  this  bill  by  Otis,  and  without  any  knowledge  that  the 
plaintiff  had  any  such  bill  against  them  or  Otis,  they  had  settled  with 
said  Otis,  and  allowed  him  in  such  settlement  the  amount  of  plaintiff's 
bill,  as  money  expended  by  him  in  their  employment.  The  evidence 
further  shows  that  the  charges  made  on  the  plaintiff's  books  for  said 
bill  were  all  made  against  I.  C.  Otis,  and  not  against  these  defendants, 
and  that  no  demand  was  made  of  the  defendants  for  the  payment  of 
the  bill  until  after  this  action  was  commenced.  The  defendants  offered 
to  prove  on  the  trial  that  it  is  a  general  custom,  and  was  when  this  bill 
was  made,  among  the  commercial  houses  in  the  city  of  Chicago,  in 
sending  out  travelling  agents  to  sell  goods  for  their  employers,  to  fur- 
nish them  with  sufficient  money  to  pay  all  their  hotel  bills  and  travel- 
ling and  other  expenses,  and  that  in  no  instance  are  such  agents 
permitted  to  pledge  the  credit  of  their  principals  or  incur  any  liability 
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against  their  employers.    This  evidence  was  objected  to  by  the  plaintiff, 
and  excluded. 

^*  Upon  the  close  of  the  evidence  the  defendants  requested  the  Court 
to  submit  the  following  questions  to  the  Jury,  in  the  way  of  a  special 
verdict:  (1)  Was  the  credit  given  by  the  plaintiff  to  the  defendants 
Doggett,  Bassett  <&  Hills,  or  was  it  given  to  I.  C.  Otis,  at  the  time  the 
livery  was  furnished  him  ?  (2)  Did  or  did  not  the  defendants  Vumish 
I.  C.  Otis  with  sufficient  money  with  which  to  pay  his  travelling  ex- 
penses at  the  time  and  prior  to  his  starting  out  on  these  trips  to  sell 
the  goods  of  the  defendants?  (3)  Did  or  did  not  the  defendants  give 
any  authorit}'  to  I.  C.  Otis  to  obtain  liver}^  on  credit?  The  Court 
declined  to  submit  to  the  jury  the  second  and  third  questions  pro- 
posed, and  submitted  the  first;  and  in  answer  to  that  question  tbo 
jury  found  as  follows :  '  We,  the  jury,  find  that  the  livery  was  furnished 
upon  the  credit  of  Doggett,  Bassett  &  Hills.' 

'*  There  was  no  question  made  as  to  the  amount  of  the  plaintiff's  billr 
nor  as  to  the  facts  that  it  was  unpaid,  and  that  the  livery  was  used  by 
I.  G.  Otis  in  the  pursuit  of  his  business  as  a  commercial  agent  in  the 
employ  of  the  defendants.  The  defendants  offered  to  show  upon  tli9 
trial  that  they  had  furnished  Otis  with  sufficient  money  to  pay  all  his 
expenses  and  livery  bills,  and  that  he  had  no  authority  and  was  forbid- 
den by  them  to  pledge  the  credit  of  the  defendants  for  such  bills ;  but 
they  did  not  offer  to  show  that  these  facts  were  known  to  the  plaintiff 
when  he  furnished  the  livery  to  their  agent,  Otis.  The  court  below 
held  that,  a  knowledge  of  these  restrictions  upon  the  power  of  their 
agent  not  having  been  brought  home  to  the  plaintiff  at  the  time  he  fur 
nishcd  the  livery  to  the  agent,  Otis,  they  were  not  material  to  the  issue, 
and  should  be  disregarded  b}'  the  jury  in  making  up  their  verdict ;  and 
it  entirely  withdrew  them  from  their  consideration,  by  refusing  to  sub* 
mit  the  second  and  third  questions  propounded  by  the  defendant  for  a 
special  verdict." 

The  jury  found  specially  that  the  livery  was  furnished  upon  the 
credit  of  defendants,  and  also  rendered  a  general  verdict  in  favor  of 
the  plaintiff ;  defendants'  motion  for  a  new  trial  was  denied  ;  and  they 
appealed  fVom  a  judgment  on  the  verdict. 

For  the  appellants  there  was  a  brief  by  W.  JET,  Btebe^  their  attorney, 
with  A.  E.  Bushnell^  of  counsel,  and  oral  argument  by  Mr.  Beebe, 

WUliam  E.  Carter,  for  the  respondent. 

Tatlor,  J.  It  is  clearly  shown  by  the  evidence  that  it  was  not  only 
convenient  but  necessary  for  the  agent,  Otis,  to  have  the  use  of  horses 
and  carriages  in  order  to  transact  the  business  he  was  emplo3*ed  to 
transact ;  and  the  only  question  is  whether  he  could  bind  his  princi- 
pals by  hiring  them  upon  their  credit  Otis  was  the  agent  of  the 
defendants  for  the  purpose  of  travelling  about  the  countrj'  with  samples 
of  their  merchandise,  contained  in  trunks,  which  rendered  it  necessary 
to  have  a  team  and  carriage  to  transport  him  and  his  samples  from 
place  to  place,  with  full  authorit}'  to  sell  their  merchandise  by  sample 
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to  castomers,  and  direct  the  same  to  be  delivered  acoording  to  his 
orders.  The  defendants  not  having  famished  their  agent  the  neces- 
sary teams  and  carriages  for  transportation,  he  clear! \^  had  the  right  to 
hire  the  same  and  pay  their  hire  out  of  the  funds  in  his  hands  belong- 
ing, to  them.  This  is  admitted  by  all  parties.  The  real  question  is, 
Can  the  agent,  having  the  mone}'  of  his  principals  in  his  possession 
for  the  purpose  of  paying  such  hire,  by  neglecting  to  pay  for  it,  charge 
them  with  the  payment  to  the  party  furnishing  the  same,  such  party 
being  ignorant  at  the  time  of  furnishing  the  same  that  the  agent  was 
furnished  by  his  principals  with  money  and  forbidden  to  pledge  their 
credit  for  the  same  ? 

There  can  be  no  question  that,  from  the  nature  of  the  business 
required  to  be  done  by  their  agent,  the  defendants  held  out  to  those 
who  might  have  occasion  to  deal  with  him  that  he  had  the  right  to 
contract  for  the  use  of  teams  and  carriages  necessary  and  convenient 
for  doing  such  business,  in  the  name  of  his  principals,  if  he  saw  fit,  in 
the  way  such  service  is  usually  contracted  for ;  and  we  may,  perhaps, 
take  Judicial  notice  that  such  service  is  usuall}'  contracted  for,  payment 
to  be  made  after  the  service  is  performed.     It  would  seem  to  follow 
that,  as  the  agent  had  the  power  to  bind  his  principals  by  a  contract 
for  such  service,  to  be  paid  for  in  the  usual  way,  if  he  neglects  or 
refuses  to  pay  for  the  same  after  the  service  is  performed,  the  princi- 
pals must  pa}'.     The  fault  of  the  agent  in  not  paying  out  of  the  money 
of  his  principals  in  his  hands  cannot  deprive  the  party  furnishing  the 
service  of  tlie  right  to  enforce  the  contract  against  them,  he  being 
ignorant  of  the  restricted  authority  of  the  agent.     If  the  party  fur- 
DLBhing  the  service  knew  that  the  agent  had  been  furnished  by  his 
principal  with  the  money  to  pay  for  the  service,  and  had  been  for- 
bidden to  pledge  the  credit  of  his  principals  for  such  service,  he  would 
be  in  a  different  position.     Under  such  circumstances,  if  he  furnished 
the  service  to  the  agent,  he  would  be  held  to  have  furnished  it  upon  the 
sole  credit  of  the  agent,  and  he  would  be  compelled  to  look  to  the 
agent  alone  for  his  pay.     We  think  the  rule  above  stated  as  governing 
the  case  is  fully  sustained  by  the  fundamental  principles  of  law  which 
govern  and  limit  the  powers  of  agents  to  bind  their  principals  when 
dealing  with  third  persons.     Judge  Story,  in  his  work  on  Agency, 
§  127,  saj-s:  "  The  principal  is  bound  by  all  acts  of  his  agent  within 
the  scope  of  the  authority  which  he  holds  him  out  to  the  world  to 
possess,  although  he  may  have  given  him  more  limited  private  instruc- 
tions unknown  to  the  persons  dealing  with   him."     In  §  133  he  says: 
"  So  far  as  an  agent,  whether  he  is  a  general  or  special  agent,  is  in 
any  case  held  out  to  the  public  at  large,  or  to  third  persons  dealing 
with  him,  as  competent  to  contract  for  and  bind  the  principal,  the  lat- 
ter  will  be  bound  by  the  acts  of  the  agent,  notwithstanding  he  may 
have  deviated  from  his  secret  instructions."     And  again,  in  §  73, 
in  speaking  of  the  power  of  an  agent  acting  under  a  written  authority, 
he  says:  ^^In  each  case  the  agent  is  apparently'  clothed  with  full 
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authority  to  use  all  such  usual  and  appropriate  means^  unless  upon  the 
face  of  the  instrument  a  more  restricted  authority  is  given,  or  must  be 
inferred  to  exist.  In  each  case,  therefore,  as  to  third  persons  inno- 
centlj'  dealing  with  his  agent,  the  principal  ought  equally  to  be  bound 
by  acts  of  the  agent  executing  such  authority  b}*  any  of  those  means, 
although  he  may  have  given  to  the  agent  separate  private  and  secret 
instructions  of  a  more  limited  nature,  or  the  agent  may  be  secretly 
acting  in  violation  of  his  duty."  In  the  case  of  Pickering  v.  Busk, 
15  East,  88-43,  Lord  Ellenbobough,  speaking  of  the  power  of  ao 
agent  to  bind  his  principal,  says :  '^  It  is  clear  that  he  may  bind  his 
principal  within  the  limits  of  the  authority  with  which  he  has  been 
apparently  clothed  by  the  principal  in  respect  to  the  subject-matter ; 
and  there  would  be  no  safety  in  mercantile  transactions  if  he  could 
not."  These  general  principles  have  been  illustrated  and  applied  by 
this  and  other  courts  in  the  following  cases :  Young  v.  Wright,  4  Wis. 
144;  Whitney  v.  State  Bank,  7  Wis.  620;  Long  v.  Fuller,  21  Wis. 
121 ;  Houghton  v.  Bank,  26  Wis.  663  ;  Kasson  v.  Noltner,  43  Wis.  646 ; 
Smith  V.  Tracy,  36  N.  Y.  79 ;  Andrews  v.  Kneeland,  6  Cow.  354. 

In  this  view  of  the  case  it  was  immaterial  what  the  orders  of  the 
principal  were  to  the  agent,  or  that  he  furnished  him  money  to  paj 
these  charges,  so  long  as  the  person  furnishing  the  service  was  in  igno- 
rance of  such  facts.  In  order  to  relieve  himself  from  liability,  the 
principal  was  bound  to  show  that  the  plaintiff  had  knowledge  of 
the  restrictions  placed  upon  his  agent,  or  that  the  custom  to  limit  the 
powers  of  agents  of  this  kind  was  so  universal  that  the  plaintiff  mast 
be  presumed  to  have  knowledge  of  such  custom.  Under  the  decisions 
of  this  court,  the  custom  offered  to  be  proved  was  not  sufficiently  oni- 
yersal  to  charge  the  plaintiff  with  notice  thereof.  See  Scott  v.  Whit- 
ney, 41  Wis.  504,  and  the  cases  cited  in  the  decision,  and  Hinton  v. 
Coleman,  45  Wis.  165.  And  there  being  no  proof  of  actual  notice  to 
the  plaintiff,  the  only  issue  left  in  the  case,  which  was  not  clearly  dis- 
posed of  in  favor  of  the  plaintiff  b}"  the  evidence,  was  submitted  to  the 
jury,  viz. :  whether  the  credit  was,  in  fact,  given  by  the  plaintiff  to  the 
agent  or  to  the  firm.  The  jury  found  against  the  defendants  upon  this 
issue.  From  reading  the  evidence  in  the  record,  I  should  have  been 
better  pleased  with  a  different  verdict  upon  this  issue ;  but  as  there  is 
some  evidence  to  support  the  verdict,  and  as  this  court  has  held  sub- 
stantially in  Champion  v.  Doty,  31  Wis.  190,  that  charging  the  service 
in  the  plaintiff's  books  to  the  agent  is  not  conclusive  that  the  credit 
was  given  to  him,  but  might  be  explained,  it  was  the  province  of  the 
jury  to  say  whether  the  explanation  given  by  the  plaintiff  was  reason- 
able and  satisfactory.  We  cannot,  therefore,  set  aside  the  verdict  m 
against  the  evidence. 

By  teie  Court.    The  judgment  of  the  Circuit  Court  is  afilrmed.^ 

1  See  Hantlej  v.  Mathias,  90  N.  Car.  101  (1SS4).— Ed. 
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CAMDEN  SAFE  DEPOSIT  AND  TRUST  CO.   v.  ABBOTT. 

Supreme  Court  of  New  Jersey.    1882, 

[44  N,  J.  L,  257.] 

On  rule  to  show  cause. 

Argued  at  Februar}'  term,  1882,  before  Justices  Dixon,  Reed,  and 
Magie. 

Chas,  T,  Reedy  for  the  rule. 

Samuel  H,  Ghrey^  contra. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  suit  was  brought  upon  a  promissory  note  drawn  to 
the  order  of  J.  R.  Abbott,  signed  with  the  defendant's  name  by  Jesse  R. 
Abbott,  who  acted  under  a  power  of  attorney  of  the  foUowing  tenor :  — 

^^  Sir  :  This  is  to  certify  that  J.  R.  Abbott  ...  is  this  day  appointed 
with  power  of  attorney,  and  authorized  by  me  to  sign  my  name  to  any 
paper  or  papers,  notes,  &c. 

"  T.  Abbott. 

'*  Dated  Sept  18th,  1878. 

**  Witness  present,  William  J.  Westcott." 

On  the  trial  a  question  was  raised  whether  the  words  ''  notes,  Ac.** 
were  not  added  fraudulently  after  the  defendant  had  executed  the  in- 
stmment,  but  the  jury  found  against  this  proposition.  Such  an  inquiry 
seems  scarcely  important,  for  the  language  of  the  power,  without  those 
words,  is  so  general  that  it  is  hardly  possible  to  interpret  them  in  such 
manner  as  to  exclude  an  authority  to  sign  notes  on  proper  occasions. 

But  in  whichever  form  the  instrument  was  delivered,  it  did  not  justi/y 
the  signing  of  notes  for  purposes  outside  of  the  principal's  business. 
Gulick  V.  Grover,  4  Vroom,  463  ;  Stainer  v,  Tysen,  3  Hill,  279. 

The  note  in  suit  was  given  for  such  a  purpose,  it  having  been  put  forth 
for  the  personal  benefit  of  the  attorney,  who  converted  its  proceeds  to 
his  own  use.  It  was  therefore  issued  under  an  apparent  authority,  but 
in  fraud  of  the  principal.  The  holders  of  such  notes  can  recover  of  the 
principal  only  on  showing  that  they  took  them  for  value,  before  matu- 
rity, and  bona  fide.  North  River  Bank  v.  Aymar,  8  Hill,  262  ;  Duncan 
r.  Gilbert,  6  Dutcher,  521 ;  Hamilton  v.  Vought,  5  Vroom,  187  ;  Bird 
V.  Daggett,  97  Mass.  494. 

The  only  endence  touching  this  matter,  in  the  record  before  us,  is 
that  the  attorney  received  the  amount  of  the  note,  but  when,  from 
whom,  and  under  what  circumstances,  do  not  appear. 

The  verdict  for  the  plaintiff  must  therefore  be  set  aside,  and  a  new 
trial  granted. 


350  QUINLAN   V.   PROVIDENCE   WASHINGTON   INS.   CO.      [CHAP.  II 


QUINLAN,   Appellant  v.   PROVIDENCE  WASHINGTON 
INSURANCE  COMPANY,   Respondent. 

Court  op  Appeals  of  New  York.     1892. 

[133  N.  Y.  356.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  enterc^d  upon  an  order  made  July  7, 
1891,  wliich  affirmed  a  judgment  in  favor  of  defendant  entered  upon 
an  order  nonsuiting  plaintiff  on  trial  at  Circuit. 

This  action  was  upon  a  policj'  of  fire  insurance  on  a  dweUing-house 
at  Cape  Vincent,  Je^erson  County. 

The  policy  was  issued  by  one  Kelsey,  an  agent  of  the  defendant, 
having  power  to  countersign  and  issue  policies  furnished  in  blank  by 
the  company,  within  the  territory  covered  b}-  his  agency.  It  was  a 
standard  policy  in  the  form,  and  containing  the  printed  conditions  pre- 
scribed by  the  Act  of  1886.  It  is  dated  July  12,  1887,  and  insured  for 
three  years  a  dwelling-house  of  the  plaintiff  in  the  sum  of  $500.  The 
plaintiff  had  insurance  on  other  property  in  different  companies,  and 
by  an  arrangement  between  him  and  the  agent  of  the  defendant;  his 
policies  were  left  in  charge  of  the  latter,  who  was  to  attend  to  the 
plaintiff's  interests  in  case  of  any  loss  by  fire.  The  defendant's  {xAicy 
contained,  among  other  conditions  embraced  in  the  standard  policy,  a 
condition  that  it  should  be  void,  unless  provided  by  agreement  indorsed 
on  or  added  to  the  polic}',  *'if,  with  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced,  or  notice  of  sale  of  anj'  property 
covered  by  the  policy  by  virtue  of  any  mortgage  or  trust  deed."  Also 
a  provision  that  in  case  of  fire  the  '^  insured  shall  give  immediate  notice 
of  any  loss  thereb}',  in  writing,  to  the  compan}',  .  .  .  and  within 
sixty  d&ys  after  the  fire,  unless  such  time  is  extended  in  writing  by 
this  compan}',  shall  render  a  statement  to  this  company  in  writing, 
signed  and  sworn  to  by  the  insured,"  containing  certain  particalars 
enumerated. 

By  the  concluding  clause  in  the  policy  it  was  provided  that  *'  no 
officer,  agent,  or  other  representative  of  the  company  shall  have  any 
power  to  waive  any  provision  or  condition  of  this  policy,  except  such 
as  by  the  terms  of  this  policy  may  be  the  subject  of  agreement,  indorsed 
hereon  and  added  hereto,  and  as  to  such  provisions  or  conditions,  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be  deemed  or 
held  to  have  waived  such  provisions  or  conditions,  nnless  snch  waiver, 
if  any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  Insured  unless  so  written  or  attached." 

The  part  of  this  clause  relating  to  added  conditions  or  provisions  is 
not  material  here,  as  none  were  added  to  the  policy  in  question.    After 
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the  policy  was  issued,  and  before  the  fire,  the  plaintiff  mortgaged  the 
premises  on  which  the  property  insured  was  situated,  in  connection 
witti  other  premises,  for  $3,500.  A  foreclosure  of  the  moii;gage  was 
oomoienced  b\'  process  served  on  the  plaintiff  May  27,  1889,  twenty 
days  before  the  fire  which  destroyed  the  insured  premises,  which  was 
OD  June  16,  1889.  The  company  had  no  notice  of  this  foreclosure. 
The  policy  of  insurance  was,  at  the  request  of  plaintiff,  delivered  by 
Kelsey  the  agent,  who  issued  it,  to  the  mortgagee  upon  the  execution 
of  the  mortgage,  and  there  was  indorsed  thereon  a  clause  making  the 
loss,  if  anj^  payable  to  him. 

In  Februar}'  thereafter  (1889)  the  policy,  then  in  possession  of  the 
mortgagee,  was  burned  in  the  burning  of  a  building  in  which  it  was 
deposited,  and  no  duplicate  policy  was  applied  for  or  issued.  In 
August,  1888,  about  ten  months  before  the  fire,  Kelsey  ceased  to  act 
as  agent  for  the  defendant,  and  one  Block  was  appointed  agent  in  his 
place,  who,  before  the  fire,  issued  to  the  plaintiff  a  policy  in  the  defend- 
ant's company  on  other  property,  and  Block  kept  the  policy  with  others 
issued  to  the  plaintiff  in  his  possession,  apparently  under  an  arrange- 
ment similar  to  that  previously  had  with  Kelsey. 

The  plaintiff  never  served  any  notice  of  loss  on  the  company. 
Kelsey,  the  former  agent  of  the  defendant,  on  July  19,  1889,  thirtj*- 
tiiree  days  after  the  fire,  addressed  a  letter  to  the  company,  saying 
that  he  had  just  discovered,  in  looking  over  his  account  with  the  plain- 
tiff, that  the  defendant  had  a  risk  on  the  propert}',  and  adding,  ^^  Not 
knowing  anything  further,  whether  reported  by  your  agent,  or  whether 
adjusted  and  paid,  I  take  the  trouble  to  make  this  report,  feeling  then 
as  if  I  had  done  my  duty."  The  company  replied  that  the  matter  had 
already  ^^  had  our  attention."  The  letter  of  Kelsey  was  not  written 
in  behalf  of  the  plaintiff,  or  with  his  knowledge  at  the  time,  but  he 
testified  that  Kelsey  informed  him  about  a  month  after  the  fire  that  he 
had  written  the  compan3',  and  that  they  informed  him  they  were  pay- 
ing attention  to  the  matter.  ''He  said  he  thought  it  would  be  all 
right ;  that  he  could  collect  it."  No  proofs  of  loss  were  served  on  the 
company  until  January  8,  1890,  about  seven  months  after  the  fire. 
The  company  refused  to  accept  the  proofs  and  returned  them.  The 
witness  Kelsey  testified  that,  in  case  of  loss,  he  would  notify  the  com- 
pany, and  it  would  send  an  adjuster  who  would  prepare  proof  of  loss 
and  settle  the  claim.  But  it  appeared  that  only  one  loss  had  occurred 
daring  his  agency  for  the  defendant,  and  that  it  involved  a  few  dollars 
odIv  and  was  adjusted  by  a  special  agent.  The  plaintiff  testified  that 
he  did  not  read  Uie  policy,  and  was  ignorant  of  its  conditions. 

The  trial  judge  refused  to  permit  proof  that  Kelsey  knew  of  the 
oommencement  of  the  foreclosure  proceedings,  and  assured  the  plain- 
tiff at  the  time  that  no  harm  could  come  to  him  therefrom.  The  court, 
at  the  close  of  the  whole  case,  directed  a  nonsuit. 

D.  G.  Griffin^  for  appellant. 

A,  H.  Sawyer,  for  respondent 
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Andrews,  J.  If  the  rights  of  the  parties  depend  upon  the  contract 
of  insurance  as  expressed  in  the  polic}',  there  can  be  no  hesitation  in 
afSrming  the  judgment  of  nonsuit. 

The  provision  as  to  the  commencement  of  foreclosure  proceedings ; 
the  requirement  that  the  insured,  in  case  of  loss,  shall  give  immediate 
notice  in  writing  to  the  compau}',  and  the  other  requirement  that 
within  sixty  days  after  a  fire  he  shall  render  to  the  company  a  sworn 
statement  of  the  particulars  specified,  are  conditions  precedent  to  a 
right  to  recover  on  the  policy,  and  each  of  the  three  conditioDs 
mentioned  was  violated.  Foreclosure  proceedings  were  commenced  to 
the  knowledge  of  the  insured  before  the  fire ;  no  notice  of  loss  was 
served  at  any  time  by  him,  and  the  letter  of  Kelsey  to  the  company 
written  thirty-three  days  after  the  fire,  even  if  it  could  be  treated  as 
having  been  written  in  behalf  of  the  insured,  was  not  immediate  notice ; 
and  finally  the  proofs  of  loss  were  not  served  until  months  after  the 
sixty  days'  limitation  in  the  policy  had  expired.  The  authorities  are 
conclusive  that  the  non-performance  of  these  conditions,  or  any  one  of 
them,  constituted  a  complete  defence  to  a  claim  to  recover  on  the 
policy  as  printed.  Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  460; 
Blossom  V.  Lycoming  F.  Ins.  Co.,  64  N.  Y.  162;  Titus  v.  Glens  Falls 
Ins.  Co.,  81  id.  411. 

The  plaintiff  was  driven  to  the  claim  that  the  company  had  waived 
the  right  to  insist  upon  the  conditions  of  the  contract  as  contained  io 
the  policy,  or  had  consented  to  be  bound,  notwithstanding  the  violation 
of  the  conditions.  He  relied,  to  establish  this  contention,  upon  certain 
transactions  between  himself  and  Kelse}*,  the  agent  who  acted  for  the 
company  in  making  the  contract  of  insurance  and  issuing  the  policy, 
fully  recited  in  the  statement  of  facts.  It  is  to  be  assumed  that  Eelsey 
learned  of  the  commencement  of  the  foreclosure  proceedings,  and 
thereupon  assured  the  plaintiff  that  his  rights  under  the  policy  would 
not  be  prejudiced  thereby ;  also  that  he  knew  of  the  fire  when  it 
occurred,  and  after  writing  the  company  the  letter  of  July  19, 1889, 
informed  the  plaintiff  that  he  had  done  so,  and  that  he  need  take  no 
fbrther  steps  towards  giving  notice  or  securing  proofs  of  loss,  and  it  is 
to  be  admitted  also  that  the  plaintiff  had  not  read  the  policj',  and  did 
not  know  what  conditions  it  contained. 

It  is  insisted  that  upon  the  whole  evidence  a  question  was  presented 
for  the  jury  whether  the  company  had  waived  the  conditions  relied 
upon  to  defeat  a  recovery  or  had  consented  to  be  bound  notwithstand* 
ing  their  violation.  The  transactions  and  interviews  between  Kelsey 
and  the  plaintiff  took  place  after  Kelsey  had  ceased  to  act  as  the  agent 
for  the  defendant ;  but  it  is  claimed  that  the  plaintiff  did  not  know  that 
his  agency  had  terminated,  and  we  shall  consider  the  case  upon  the 
assumption  that  the  company'  was  bound  by  his  acts  to  the  same  extent 
as  if  there  had  been  no  change  in  his  relation  to  the  defendant  Tbe 
substance  of  the  claim  made  by  the  plaintiff  is  that  the  agent  of  the 
company,  invested  with  the  power  to  make  contracts  of  insurance  and 
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issae  and  oonntersign  policies,  may  subsequently  change  or  modify 
conditions  therein  and  waive  forfeitures ;  in  short,  that  in  respect  to 
policies  issued  by  him  he  stands  in  place  of  the  company  and  may  do 
whatever  the  company  itself  might  do  in  the  premises. 

The  powers  possessed  by  agents  of  insurance  companies,  like  those 
of  agents  of  any  other  corporations,  or  of  an  individual  principal,  Jire 
to  be  interpreted  in  accordance  with  the  general  law  of  agency.  No 
other  or  different  rule  is  to  be  applied  to  a  contract  of  insurance,  than 
is  applied  to  other  contracts.  The  agent  of  an  insurance  company 
possesses  such  powers  and  such  powers  only  as  have  been  confeiTed 
verbally*  or  by  the  instrument  of  authorization,  or  such  as  third  persons 
have  a  right  to  assume  that  he  possesses.  Where  the  act  or  representa- 
tion of  the  agent  of  an  insurance  companj'  is  alleged  as  the  act  of 
the  principal  and  therefore  binding  upon  the  latter,  the  test  of  the 
liability  of  the  principal  is  the  same  as  in  other  cases  of  agencj'.  No 
principle  is  better  settled  in  the  law,  nor  is  there  any  founded  on  more 
obvious  justice,  than  that  if  a  person  dealing  with  an  agent  knows  that 
he  is  acting  under  a  circumscribed  and  limited  authorit}*,  and  that  his 
act  is  outside  of  and  transcends  the  authority  conferred,  the  principal 
is  not  bound,  and  it  is  immaterial  whether  the  agent  is  a  general  or 
special  one,  because  a  principal  may  limit  the  authority  of  the  one  as 
well  as  that  of  the  other.  .Walsh  v,  Hartford  Fire  Ins.  Co.,  73  N.  Y. 
10. 

The  limitations  upon  the  authorit}'  of  Eelsey  were  written  on  the 
face  of  the  policy.  It  declared  that  ^^  no  officer,  agent,  or  representa- 
tive of  the  company  should  have  power  to  waive  an}'  provision  or 
condition "  embraced  in  the  printed  and  authorized  policy,  but  power 
is  given  to  agents  to  waive  added  provisions  or  conditions,  provided 
such  waiver  is  written  upon  or  attached  to  the  policy.  Where  a  policy 
permits  an  agent  to  exercise  a  specified  authority,  but  prescribes  that 
the  company  shall  not  be  bound  unless  the  execution  of  the  power  shall 
be  evidenced  by  a  written  indorsement  on  the  policy,  the  condition  is 
of  the  essence  of  the  authority,  and  the  consent  or  act  of  the  agent  not 
so  indorsed  is  void.  Walsh  r.  Hartford  Fire  Ins.  Co.,  supra;  Marvin 
V,  Universal  Life  Ins.  Co.,  85  N.  Y.  278.  The  conditions  violated  in 
this  case  were  contained  in  the  authorized  blank,  and  as  to  these  tlie 
agent  had  no  power  in  any  manner,  in  writing,  or  otherwise^  to  waive 
them. 

In  determining  the  question  of  liability  in  this  case  it  is  immaterial 
whether  the  plaintiff  read  the  policy  or  not,  or  that  he  had  no  actual 
knowledge  of  the  conditions  or  of  the  limitations  of  the  power  of 
Eel8e3^  '^^^  conditions  and  limitations  were  a  part  of  the  contract  and 
he  was  bound  to  take  notice  of  them,  and  is  not  excused  upon  the 
plea  tbat  he  omitted  to  acquaint  himself  with  the  provisions  of  the 
policy,  and  his  arrangement  with  Kelsey  to  take  charge  of  his  insurance 
interests  was  a  matter  with  which  the  defendant  had  no  concern. 
Tlie  act  (Chap.  486,  of  the  Laws  of  1886)  providing  for  a  uniform 

23 
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policy  known  as  the  standard  polic3',  and  which  makes  its  use  compul- 
sory upon  insurance  companies,  marks  a  most  important  and  useful 
advance  in  legislation  relating  to  contracts  of  insurance.     The  practice 
which  prevailed  before  this  enactment,  whereby  each  company  pre- 
scribed the  form  of  its  contract,  led  to  great  diversity  in  the  provisions 
and  conditions  of  insurance  policies,  and  frequently  to  great  abuse. 
Parties   taking  insurance   were  often   misled  by   unusual  clauses  or 
obscure  phrases  concealed  in  a  mass  of  verbiage  and  often  so  printed 
as  almost  to  elude  di8cover3\    Unconscionable  defences  based  upon 
such  conditions  were  not  infrequent,  and  courts  seem  sometimes  to 
have  been  embarrassed  in  the  attempt  to  reconcile  the  claims  of  justice 
with  the  law  of  contracts.     Under  the  law  of  1886  companies  are  not 
permitted  to  insert  conditions  in  policies  at  their  will.     The  policies 
they  now  issue  must  be  uniform  in  their  provisions,  an*angement,  and 
type.     Persons  seeking  insurance  will  come  to  understand  to  a  greater 
extent  than  heretofore  the  contract  into  which  they  enter.    Now,  as 
heretofore,  it  is  competent  for  the  parties  to  a  contract  of  insurance,  by 
agreement  in  writing  or   by  parol,  to  modify  the  contract  after  the 
policy  has  been  issued  or  to  waive  conditions  or  forfeitures.    The 
power  of  agents,  as  expressed  in  the  polic}',  may  be  enlarged  by  usage 
of  the  company,  its  course  of  business,  or  b^'  its  consent  express  or 
implied.     The  principle  that  courts  lean  against  forfeitures  is  unim- 
paired, and  in  weighing  evidence  tending  to  show  a  waiver  of  conditions 
or  forfeitures,  the  court  maj'  take  into  consideration  the  nature  of  the 
particular  condition  in  question,  whether  a  condition  precedent  to  any 
liability,  or  one  relating  to  the  remedy  merely,  after  a  loss  has  been 
incurred.    But  where  the  restrictions  upon  an  agent's  authority  appear 
in  the   policy,  and  there  is  no  evidence  tending  to  show  that  his 
powers  have  been  enlarged,  there  seems  to  be  no  good  reason  why  the 
authority  expressed  should   not  be  regarded   as  the  measure  of  his 
power;  nor  is  there  any  reason  why  courts  should  reAise  to  enforce 
forfeitures   plainly  incurred,  which  have   not  been  expressly  or  im- 
pliedly waived  by  the  company. 

The  acts  and  representations  of  Eelsey  upon  which  the  plaintiff 
relies  were  in  excess  of  his  authority  as  expressed  in  the  policy  and  did 
not  bind  the  defendant,  there  being  no  evidence  upon  which  it  can  be 
held  that  the  company  had  enlarged  his  powers  or  waived  the  violated 
conditions. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  Peckham  and  Matnard,  JJ.,  in  result ;  O'Bbieh,  J., 
not  sitting. 

Judgment  affirmed} 

9 

^  On  the  powers  of  insiinuioe  agents,  see  Viele  v.  Germania  Insaranoe  Co.«  M 
Iowa,  9,  57-64  (1868) ;  Insurance  Co.  v,  McGookej,  33  Ohio  St.  555,  564-566  (1878); 
Strickland  o.  Conncil  BlufiEs  Ins.  Co.,  66  Iowa,  466  (1885). 

On  the  assamption  that  the  assnred  knows  the  terms  of  the  policy,  see  Gstoir  v. 
American  Life  Iniorance  and  Tmst  Co.,  83  N.  J.  L.  487  (1868) ;  Morrison  «.lDnr 
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BIGGS  V,   EVANS. 
Queen's  Bench  Division.     1898. 

•  [[1894]  1   Q.  B.  88. J 

Action  tried  bj  Wills,  J.,  without  a  jury. 

The  plaintiff  sued  to  recover  possession  of  a  tabletop  belonging  to 
the  plaintiff,  and  which  had  been  entrusted  by  him  to  a  person  named 
Geddes,  and  sold  by  Geddes  to  the  defendant,  under  circumstances 
which  are  fully  stated  in  the  judgment. 

Arthur  Powell,  for  the  plaintiff. 

Ifammond  Chambers^  for  the  defendant. 

Our,  adv,  vuU, 

Wills,  J.^  delivered  judgment  as  follows :  — 

The  plaintiff  was  the  owner  of  a  valuable  tabletop  made  of  what  is 
called  opal  matrix,  an  exceptional  article,  but  of  a  class  in  which 
jewellers  and  dealers  in  gems  might  be  expected  to  deal. 

In  the  year  1886  he  sent  it  to  the  business  premises  of  a  person 
named  Geddes  who  was  a  dealer  in  jewels  and  gems ;  and  who  also, 
as  a  part  of  his  business,  and  as  a  known  part  of  his  business,  sold 
such  things  for  other  people  in  his  own  name,  and  having  them  in  his 
possession.  The  following  letter  gives  the  terms  of  the  deposit: 
^^  April  30,  1886.  I  will  entrust  you  with  the  sale  of  my  opal  table 
upon  the  following  conditions.  That  the  table  shall  not  be  sold  to 
any  person  nor  at  an}'  price  without  my  authorization  is  first  obtained 
that  such  sale  shall  be  effected.  That  the  cheque  handed  to  you  in 
payment  for  the  table  shall  be  paid  over  to  me  intact  for  me  to  pay 
iDto  my  bankers,  and  that  I  shall  pay  for  commission  on  the  sale  of 
the  table  one-third  of  the  balance  which  remains  after  deducting  cost 
of  stone  mounting  and  all  expenses  incurred  by  me  in  connection  with 
the  same." 

Geddes  in  the  3*ear  1888  sold  the  table  out  and  out  to  the  defendant 
for  £200,  which  was  satisfied  as  follows  :  Geddes  asked  the  defendant 
to  pay  £170  for  him  to  Streeter,  a  West  End  jeweller,  in  satisfaction 
of  a  judgment  which  Streeter  had  obtained  against  him,  and  to  pay 
him  (Geddes)  £30  in  cash.  The  defendant  did  not  pay  Streeter  £170, 
bat  gave  him  a  diamond  valued  between  him  and  Streeter  at  £120, 
and  paid  him  £50  in  cash. 

ance  Co.,  69  Tex.  353  (1887) ;  Cleaver  r.  Traders'  Ins.  Co.,  65  Mich.  527  (1887) ;  s.  c. 
71  id.  414  (1888)  ;  Cronse  v,  Hartford  Fire  Ins.  Co.,  79  Wis.  249  (1890). 

In  some  jurisdictions  a  provision  that  no  oflScer  or  agent  shall  waive  orally  the 
requirements  of  an  insurance  policy  has  been  held  to  be  too  broad.  Westchester  Fire 
Ins.  Co.  V.  Earle,  33  Mich.  143,  153  (1876) ;  Lamberton  v,  Connecticat  Fire  Ins.  Co., 
WMinn.  129  (1888) ;  Renier  v.  Dwelling  House  Ins.  Co.,  74  Wis.  89,  98-99  (1889). 
In  other  jurisdictions  the  provision  has  been  enforced.  Kimball  v.  Howard  Fire  In& 
Co.,  8  Gray.  33  (18.56) ;  Walsh  u.  Hartford  Fire  Ins.  Co.,  73  N  Y.  5  (1878) ;  Gladding  v. 
California  Farmers'  Mutual  Fire  Ins.  Assn.,  66  Cal.  6  (1884) ;  Smith  v.  Niagara  Ina 
Co^  60  Vt.  682  (1 888).  —  Ed. 
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Geddes  shortly  afterwards  became  bankrupt  and  disappeared.  The 
tabletop  at  the  time  of  action  bi^ught  was  in  the  possession  of 
Streeter,  who  was  holding  it  for  the  defendant  The  plaintiff  claims 
to  recover  the  tabletop  from  the  defendant.  The  defendant  resists 
the  claim  on  two  grounds.  First,  he  says  Ihat  at  common  law  the 
plaintiff  is  estopped  from  denying  his  title.  Secondly,  that  he  is  pro- 
tected by  the  Factors  Acts,  from  which  of  coarse  the  Act  of  1889  mast 
be  excluded,  as  the  transaction  took  place  before  it  was  passed.  The 
claim  of  the  defendant  at  common  law  is  put  thus.  It  is  said  that  the 
plaintiff  enabled  Geddes  to  sell  the  tabletop  as  his  own,  and  that  his 
doing  so  was  within  the  scope  of  his  authority  as  it  would  be  under- 
stood by  persons  who  dealt  with  him,  and  that,  as  he  had  put  it  in 
the  power  of  Geddes  to  commit  the  fraud,  his  must  be  the  loss. 

I  think,  however,  that  a  fallacy  underlies  the  expression  that  he 
enabled  Geddes  to  commit  the  fraud.    In  one  sense,  and  one  only,  did 
he  do  so.    He  gave  him  the  corporal  possession  of  the  tabletop,  and 
it  was  that  possession  which  enabled  Geddes  to  sell  it  as  his  own,  or 
by  way  of  a  transaction  within  the  scope  of  his  apparent  authority,  as 
a  person  carrying  on  a  business  in  which  such  sales  are  habitually 
effected.    But  it  is  quite  clear  that  it  requires  more  to  found  the  argu- 
ment in  question.    In  one  sense  everj'  person  who  entrusts  an  article 
to  any  person  who  deals  in  second-hand  articles  of  that  descriptioD 
enables  him,  if  so  disposed,  to  commit  a  fraud  by  selling  it  as  his  owd. 
A  man  who  lends  a  book  to  a  second-hand  bookseller  puts  it  into  his 
power,  in  the  same  sense,  to  sell  it  as  his  own.     A  man  who  entnists 
goods  for  safe  custody  to  a  wharfinger,  who  also  deals  in  his  own 
goods,  or  in  other  people's  goods  entrusted  to  him  for  sale,  in  such  a 
sense  enables  him  to  commit  a  fraud  by  selling  them  to  a  customer. 
But  such  a  transaction  clearly  could  not  give  a  title  to  a  purchaser  as 
against  the  owner.     The  true  test  is,  I  take  it,  whether  the  authority 
given  in  fact  is  of  such  a  nature  as  to  cover  a  right  to  deal  with  tbe 
article  at  all.    If  it  does,  and  the  dealing  effected  is  of  the  same  nature 
as  the  dealing  contemplate4  by  the  authoritj',  and  the  agent  carries  ou 
a  business  in  which  he  ordinaril}'  effects  for  other  people  such  disposi- 
tions as  he  does  effect,  what  he  has  done  is  within  the  general  authority 
conferred,  and  any  limitations  imposed  as  to  the  terms  on  which,  or 
manner  in  which,  he  is  to  sell  are  matters  which  may  give  a  right  of 
action  by  the  principal,  but  cannot  affect  the  person  who  contracts 
with  the  agent     It  is  within  the  scope  of  the  authority  that  the  ogent 
should  sell  the  goods  on  some  terms,  and  it  is  not  usual  in  the  trade 
to  inquire  into  the  limits  or  conditions  of  an  authority  of  that  kind ; 
and  therefore  the  principal  is  supposed,  as  respects  other  people,  to 
have  clothed  the  agent  with  the  usual   authority.    The  foundation, 
however,  of  the  whole  thing  is  that  the  agent  should  be  authorized  to 
enter  into  some  such  transaction.     If  the  principal  has  entrusted  the 
goods  to  the  agent  for  some  other  purpose,  the  agent  is  acting  outside 
his  authority  in  selling  at  all ;  and  then  the  principal,  whose  goods 
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have  been  disposed  of  without  an}'  authority  at  all  so  to  do,  is  entitled 
to  recover  them  in  spite  of  the  disposition. 

Now,  in  the  present  case,  the  letter,  taken  as  a  whole,  shows  that 
the  tabletop  never  was  intrusted  to  Geddes  to  sell.  He  was  forbidden 
in  express  terms  to  sell  without  further  authority.  He  was  not  to 
sell  the  tabletop,  but  to  keep  it  safely  for  the  plaintiff  until  a  further 
authority  was  given ;  and  I  think  he  sold,  not  violating  instructions  as 
to  the  terms  on  which  he  should  effect  a  sale,  but  in  spite  of  a  prohi- 
bition to  sell  at  all  till  some  further  authority  should  be  given.  At 
common  law,  therefore,  I  think  the  plaintiff  is  entitled  to  succeed. 

Do  the  Factors  Acts  protect  the  defendant?  I  think  not.  I  think  it 
is  an  essential  condition  of  the  validity  of  a  sale  protected  by  them  that 
the  goods  should  have  been  intrusted  to  the  agent  for  sale.  I  think  the 
Factors  Acts  would  appl}*,  so  far  as  relates  to  the  business  which  Geddes 
was  carrying  on,  the  nature  of  the  article  dealt  in,  and  what  was  usual  in 
such  a  trade.  But  the  defect  that  the  article  never  was  intrusted  to 
him  for  sale  is  fatal. 

I  think  there  is  another  difficulty.  In  order  to  validate  payment  to 
the  agent  under  6  Geo.  IV.  c.  94,  s.  4,  it  must  be  made  in  Uie  ordinary 
coarse  of  business,  that  is,  by  cash  or  cheque  or  bill,  as  the  case  may 
be.  I  do  not  think  that  buying  up  a  Judgment  from  some  one  else, 
partly  by  delivery  of  a  diamond  of  the  defendant's  own,  can  be  con- 
sidered as  payment  in  the  ordinary  course  within  the  section.  And 
there  is  good  reason  for  it.  If  the  agent  gets  cash,  he  may  be  able  to 
hand  it  to  his  principal ;  but  if  he  does  not  get  cash,  and  there  is  only 
a  transaction  of  this  kind,  he  cannot  if  impeqnnious  pay  the  principal ; 
it  is  out  of  his  power  to  do  so. 

1  am  of  opinion,  therefore,  that  judgment  must  he  entered  for  the 
plaintiff,  with  costs.  Judgment  for  the  plainHff^ 

1  See  the  Factors  Acts,  cited  ante,  p.  253,  n.  (2). 

Important  cases  on  the  Factors  Acta  are :  Phillips  v.  Hnth,  6  M.  &  W.  572  (1840) ; 
Faentes  r.  Montis,  L.  R.  4  C.  P.  93  (Ex.  Ch.,  1868);  Cole  v.  North- Western  Bank, 
L.  R.  10  C.  P.  354  (Ex.  Ch.,  1875) ;  Price  v.  Wisconsin  M.  &  F.  Insurance  Co.,  43 
Wis.  267  (1877);  Allen  v,  St.  Loois  Bank,  120  U.  8.  80  (1887);  Hastings  v.  Pear- 
iOD,  [1893]  1  Q.  B.  62  (1898).— Ed. 
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SECTION  IV. 

MisrepreseTUation,  Frauds  and  kindred  Topics  common  to  TorU 

and  Contracts, 

CORNFOOT  V.  FOWKE. 

EXCHEQUEB.       1840. 
[6  M.  #•  FT.  358.] 

This  was  an  action  apon  a  written  agreement,  dated  the  12tb  of 
November,  1838,  made  between  the  plaintiff  and  the  defendant,  whereby 
the  defendant  agreed  to  take  a  ready-furnished  house  of  the  plaintiff, 
for  the  term  of  two  years,  at  the  rent  of  £375  per  annum,  but  which 
the  defendant  had  refused  to  perform. 

Plea,  that  the  plaintiff  caused  and  procured  the  defendant  to  enter 
into  the  said  agreement,  and  that  the  defendant  was  induced  to  enter 
into  the  said  agreement,  through  and  by  means  of  the  fraud,  covin,  and 
misrepresentation  of  the  plaintiff,  and  others  in  collusion  with  him. 
Verification. 

The  replication  traversed  the  plea,  upon  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings, 
after  last  Trinity  Term,  the  following  facts  appeared  in  evidence.  The 
defendant,  being  in  search  of  a  town  residence  for  the  purpose  of  edu- 
cating his  childi-en,  applied  to  Mr.  F.  B.  Clarke,  No.  116  Crawford 
Street,  to  know  if  he  had  a  ready  furnished  house  to  let  in  that  neigh- 
borhood. Mr.  F.  B.  Clarke  mentioned  several  houses,  which  on  look- 
ing at  them,  the  defendant  thought  would  not  suit  him.  Subsequently 
to  this,  on  the  29th  October,  1838,  Mr.  F.  B.  Clarke  wrote  to  inform 
him  of  the  house  in  question,  belonging  to  the  plaintiff,  stating  that 
the  rent  required  was  400  guineas,  but  that  he  thought  350  guineas 
might  be  taken,  but  certainly  not  less. 

Upon  the  receipt  of  this  letter,  the  defendant  went  with  two  of  bis 
sons  and  a  friend,  to  look  at  the  house  in  question,  No.  16  York 
Place, 'Baker  Street,  and  there  saw  Mr.  Clarke,  the  father  of  F.  B. 
Clarke,  who  had  been  employed  by  the  plaintiff  to  let  the  house  in 
question,  and  to  whom  persons  making  inquiries  about  the  house  had 
been  referred.  On  seeing  him  the  defendant  said  that  he  had  seen  Mr. 
Clarke,  of  Crawford  Street,  about  taking  the  house.  Mr.  Clarke  re- 
plied, that  that  Mr.  Clarke  was  his  son,  but  that  he  himself  had  the 
letting  of  the  house.  The  defendant  then  said,  ^^Pra}',  sir,  is  there 
anything  objectionable  about  the  house  ?  "  to  which  Mr.  Clarke  replied, 
**  Nothing  whatever ; "  upon  which  the  defendant  said,  **  Then  I  do  not 
think  I  shall  object  to  give  350  guineas  for  the  house ;  *'  to  which  Mr. 
Clarke  replied,  that  his  son  had  made  a  mistake,  that  the  rent  was  450 


SECT.  IV.]  CORNFOOT  V,    FOWKE.  369 

gaineas,  and  not  350.  The  defendant  thereapon  declined  to  give  that 
rent,  and  left  the  house.  Afterwards,  however,  in  consequence  of  some 
further  negotiation,  the  rent  was  reduced  to  £375,  and  the  defendant 
i^reed  to  take  the  house  on  those  terms,  and  the  agreement,  for  the 
breach  of  which  the  action  was  brought,  was  drawn  up  by  Mr.  Clarke, 
and  signed  by  the  defendant  and  afterwards  by  the  plaintiff.  On  the 
13th  of  November,  the  day  after  signing  the  agreement,  the  defendant 
discovered  that  the  adjoining  house  to  the  plaintiff's  (which  was  a 
comer  house),  situate  in  Davies  Street,  was  a  brothel  of  the  worst 
description,  of  which  there  was  ample  evidence  given  at  the  trial,  and 
in  consequence  of  it  persons  in  the  immediate  neighborhood  of  it  could 
not  let  their  lodgings,  and  were  obliged  to  leave  their  houses.  It  was 
also  proved  that  the  plaintiff  was  fullj'  aware  of  it,  and  had  consulted 
some  of  the  neighbors  as  to  the  best  mode  of  putting  down  the  nuU 
sance.  The  defendant,  on  the  14th  November,  through  his  attorneys, 
Messrs.  £^an  &  Waterman,  gave  notice  of  his  determination  not  to 
take  possession  of  the  house,  because,  to  his  great  astonishment,  he 
had  discovered  that  the  next  house  to  it  was  a  house  of  ill  fame.  The 
defendant's  family,  it  appeared,  consisted  of  two  sons  and  two  daugh- 
ters, the  eldest  daughter  being  sixteen  or  seventeen  years  of  age. 

At  the  trial,  the  defendant  began,  and  having  proved  the  above 
facts,  ThesigeTy  for  the  plaintiff,  objected  that  the  question  put  to  Mr. 
Clarke,  the  agent,  by  the  defendant,  whether  there  was  any  objection 
abovit  the  house,  must  be  considered  as  applying  to  objections  within 
the  house,  or  to  the  house  itself,  but  not  to  objections  arising  from 
something  outside  and  apart  from  the  house ;  which,  he  contended,  the 
agent  who  was  merely  authorized  to  let  the  house,  had  no  authority 
from  his  principal  to  answer.     The  learned  judge  overruled  the  objec- 
tion, but  left  it  to  the  jurj'  to  say  whether  the  nuisance  was  such  as 
formed  a  solid  objection  to  the  house ;  if  so,  and  if  they  thought  that 
when  the  defendant  used  the  expression  *^  about  the  house,"  Mr.  Clarke 
could  not  have  understood  him  in  any  other  sense  than  that  of  an 
objection  to  the  house,  they  ought  to  find  their  verdict  for  the  de- 
fendant :  and  he  stated  his  opinion  to  be,  that  although  an  agent  could 
not  bind  his  principal  beyond  the  scope  of  his  authority,  it  did  not  fol- 
low tiiat  the  principal  could  enforce  a  contract  procured  by  the  false 
representation  of  his  agent,  and  that  the  representation  made  by  the 
agent  must  have  the  same  effect  as  if  made  by  the  plaintiff  himself. 
The  jury  answered  both  questions  in  favor  of  the  defen<}ant,  and  gave 
their  verdict  accordingly. 

Tketiger^  in  Easter  Term  last,  obtained  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial  on  the  ground  of  misdirection. 

Kdly^  ChanneU^  and  WiUcock^  in  Michaelmas  Term,  showed  cause. 

Thetiger  and  TF.  H,  Watson^  contra.  Cur,  adv.  vult 

The  judges,  differing  in  opinion,  now  delivered  their  judgments 
9tri(Uini, 
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RoLFE,  B.^    The  jury  found  for  the  defendaDt,  and  the  counsel  for 
the  plaintiff  afterwards  obtained  tills  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  that  Clarke  was  not  proved  to  have 
had  authority  to  make  such  a  statement,  or  to  have  known  of  the  nui- 
sance in  question,  though  the  plaintiff  himself  must  have  been  aware  of 
its  existence.     The  point  for  our  decision  is,  whether  it  was  properly 
left  to  the  jury,  in  the  absence  of  proof  of  express  authority,  to  tieat 
the  defendant  as  not  being  liable  in  this  action,  on  the  ground  that  the 
representation  of  Clarke  was  a  representation  by  an  agent  made  in  the 
ordinary  course  of  business,  and  therefore  binding  on  the  prindpaL 
It  was  not  shown  at  the  trial  what  was  the  precise  extent  of  the  sxh 
thority  given  to  Clarke,  but  I  will  assume  that  he  had  all  the  authority 
usually  confided  to  house  agents,  and  in  the  absence  of  express  proof 
he  cannot  be  assumed  to  have  had  moi*e.  If  an  agent  so  authorized  should 
enter  into  an  agreement  to  let  the  house  of  his  principal^  making  it  part 
of  the  contract  that  the  house  was  free  from  any  particular  nuisance, 
as,  for  instance,  the  immediate  neighborhood  of  a  brothel,  it  is  obvioos 
the  principal  could  only  enforce  the  contract,  or  recover  damages  for 
the  breach  of  it,  by  showing  that  he  was  able  and  willing  to  do  what 
his  agent  had  contracted  to  do,  that  is,  to  let  to  the  intended  tenant 
the  house  free  from  the  particular  nuisance.     No  question  as  to  the 
extent  of  the  agent's  authority  could  in  such  a  case  arise.    The  land- 
lord insisting  on  his  agent's  contract,  must  take  it  in  solidoy  with 
all  its  qualifications  and  provisions.    If,  instead  of  an  action  at  the 
suit  of  the  landlord,  the  intended  tenant  should  sue  the  intended  Und- 
lord  for  the  breach  of  such  a  contract,  on  the  ground  that  the  agent 
had  agreed  to  let  a  house  free  from  the  nuisance  of  a  brothel,  then  the 
question  argued  in  this  case,  as  to  the  authority  of  a  house-agent  to 
make  such  a  contract  binding  on  his  principal,  would  arise.     Bat  the 
present  is  not  a  question  as  to  the  power  of  an  agent  to  bind  his  prin- 
cipal by  contract,  but  as  to  his  power  to  affect  him  by  a  representation 
collateral  to  the  contract.     Now,  in  order  to  do  this,  it  is  essential, 
according  to  what  was  laid  down  by  Gibbs,  C.  J.,  in  Pickering  *. 
Dowson,  4  Taunt.  786,  to  bring  honie  fraud  to  the  principal ;  and  that 
was  certainly  not  done  in  this  case,  where  all  the  facts  are  consistent 
with  the  hypothesis  that  the  plaintiff  innocently  gave  no  directions 
whatever  on  the  subject,  supposing  that  the  intended  tenant  would 
make  the  necessary  inquiries  for  himself,  or  even  with  the  stronger 
supposition  that  he  expressly  desired  Clarke  not  to  make  any  represen- 
tation at  all  on  the  subject.     If  the  plaintiff,  knowing  of  the  nuisance, 
expressly  authorized  Clarke  to  state  that  it  did  not  exist,  or  to  make 
any  statement  of  similar  import ;  or  if  he  purposelj'  employed  an  agent, 
ignorant  of  the  truth,  in  order  that  such  agent  might  innocently  make 
a  false  statement  believing  it  to  be  true,  and  might  so  deceive  the  party 
with  whom  he  was  dealing,  in  either  of  these  cases  he  would  be  gailtjf 

^  After  stating  the  case.  —  Ed. 
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of  a  fraud,  and  the  truth  of  the  plea  would  then,  I  think,  have  been 
established.  But  on  the  general  ground  of  the  authority  of  an  agent  to 
bind  his  principal  in  matters  within  the  scope  of  his  authoritj*,  on 
which  the  case  was  left  to  the  jury,  I  think  that,  as  no  express  aathority 
was  proved  to  have  been  given  by  the  plaintiff,  authorizing  Clarke  to 
make  the  representation  in  question,  the  fraud  stated  by  the  plea  is  not 
made  out,  and  consequently  the  rule  for  a  new  trial  onght  to  be  made 
absolute. 

AiJ>ERSON,  B.  In  this  case  the  parties  have  entered  into  an  agreer- 
ment  which  is  in  writing,  and  to  the  terms  of  which  nothing  can  be 
added,  and  from  them  nothing  subtracted. 

The  agent  makes  a  representation  at  the  time  of  the  negotiation, 
which  is  contrary  to  the  fact  If  that  were  a  fraudulent  representa- 
tion, and  in  consequence  of  that  representation  the  bargain  was  made, 
the  defendant  will  not  be  liable,  by  reason  of  the  fraud,  and  this  is  the 
point  raised  by  these  pleadings. 

But  here  the  representation,  though  false,  was  believed  by  the  agent 
to  be  true.  He  therefore,  if  the  case  stopped  here,  has  been  guilty  of 
no  fraud. 

The  jury  have,  however,  found  that  the  true  facts  were  known  to  the 
principal,  though  not  communicated  by  him  to  the  agent ;  and  it  is  said 
this  knowledge,  on  the  part  of  the  principal,  is  sufficient  to  establish 

the  Araud. 

* 

If,  indeed^  the  principal  had  instructed  his  agent  to  make  the  false 
statement,  this  would  be  so,  although  the  agent  would  be  innocent  of 
any  deceit.  But  this  fact  also  fails.  It  may  perhaps  be  admitted,  that 
such  a  statement,  if  made  part  of  the  original  written  contract,  would 
be  within  the  scope  of  the  general  agency  here  shown  to  exist.  But 
the  contract  is  in  writing,  and  this  is  no  paii;  of  it.  And  I  think  it 
impossible  to  sustain  a  charge  of  fraud,  when  neither  principal  nor 
agent  has  committed  any,  — the  principal,  because,  though  he  knew  the 
fact,  he  was  not  cognizant  of  the  misrepresentation  being  made,  nor 
ever  directed  the  agent  to  make  it ;  and  the  agent,  because  though  he 
made  a  misrepresentation,  yet  he  did  not  know  it  to  be  one  at  the  time 
he  made  it,  but  gave  his  answer  bona  fide. 

It  is  said  that  this  will  open  a  door  to  fraud,  by  enabling  parties  in 
the  situation  of  this  principal,  themselves  conscious  of  objections  to 
their  premises,  to  appoint  agents,  who  unconsciously  may  make  mis- 
representations to  the  injury  of  third  persons.  This  does  not  follow. 
If  the  fact  could  be  shown,  it  would  be  a  fraud  on  the  part  of  the  prin- 
cipal with  such  a  motive  to  appoint  such  an  agent ;  and  the  third  party 
is  not  (except  from  his  own  imprudence)  in  an}'  real  danger,  for  he  may 
always  protect  himself  by  making  the  representation  a  part  of  the  con- 
tract, in  which  case  its  falsehood,  whether  fraudulent  or  not,  will  be  a 
good  defence  to  him.  For  these  reasons,  I  think  there  should  be  a  new 
trial 
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Parke,  B.  In  this  case  I  concur  in  opinion  with  my  learned 
Brothers  who  have  preceded  me,  that  there  should  be  a  new  trial. 

It  is  an  action  on  an  agreement  by  the  defendant,  to  take  the  plain- 
tiflTs  house,  ready  furnished,  for  a  term.  The  defendant  pleads,  that  the 
agreement  was  void,  on  the  ground  of  fraud,  covin,  and  misrepresenta- 
tion of  the  plaintiff,  and  others  in  collusion  with  him.  That  plea  the 
defendant  is  to  prove. 

The  alleged  fraud  consists  in  an  untrue  representation  made  by  a 
house-agent,  emplo3*ed  by  the  plaintiff,  in  answer  to  a  question  by  the 
defendant.  The  question  was,  whether  there  was  any  objection  to  the 
house  ;  the  answer,  that  there  was  none ;  and  it  appeared  that  the  next 
door  was  a  brothel,  and  that  the  plaintiff  knew  it  before,  but  the  agent 
did  not.  My  Lord  Chief  Baron  thought  the  plaintiff  was  bound  by  the 
agent's  representation,  and  left  the  question  to  the  jur}',  whether  that 
representation  was  intended  to  relate  to  intrinsic  objections  only,  or 
applied  to  extrinsic  objections  also.  The  jury  found  that  it  was  meant 
and  understood  to  refer  to  both,  and  to  the  mode  in  which  that  ques- 
tion was  left  to  the  jury,  or  their  finding  upon  it,  no  objection  is  made. 

But  it  is  said,  and  I  think  justly  said,  that  it  is  not  enough  to  sup- 
port the  pica,  that  the  representation  is  untrue ;  it  must  be  proved  to 
have  been  fraudulently  made.  As  this  representation  is  not  embodied 
in  the  contract  itself,  the  contract  cannot  be  affected,  unless  it  be  a 
fraudulent  representation,  and  that  is  the  principle  on  which  the  plea 
is  founded. 

Now  the  simple  facts,  that  the  plaintiff  knew  of  the  existence  of  the 
nuisance,  and  that  the  agent,  who  did  not  know  of  it,  represented  that 
it  did  not  exist,  are  not  enough  to  constitute  fraud :  each  person  is 
innocent,  because  the  plaintiff  makes  no  false  representation,  and  the 
agent,  though  he  makes  one,  does  not  know  it  to  be  false ;  and  it  seems 
to  me  to  be  an  untenable  proposition,  that  if  each  be  innocent,  the  act 
of  cither  or  both  can  be  a  fraud.  No  case  could  be  found  in  which  soch 
a  principle  is  laid  down,  as  was  admitted  in  the  course  of  the  argu- 
ment It  must  be  conceded,  that  if  one  employ  an  agent  to  make  a 
contract,  and  that  agent,  though  the  principal  be  perfectly  guiltless, 
knowingly  commit  a  fraud  in  making  it,  not  only  is  the  contract  void, 
but  the  principal  is  liable  to  an  action.  Lord  Holt  held,  that  in  an 
action  of  deceit,  for  selling  one  sort  of  silk  for  another,  upon  evidence 
that  there  was  no  actual  deceit  in  the  defendant,  but  that  it  was  in  his 
factor  beyond  sea,  the  merchant  was  liable.  Hern  v.  Nichols,  1  Salk. 
289.  But,  in  the  present  case,  the  agent  acted  without  any  franda- 
lent  intent;  and  therefore  his  act  alone  neither  rendere  the  plaintiff 
liable  to  an  action  nor  vitiates  the  contract  It  must  also  be  admitted 
that  if  the  plaintiff  not  merely  knew  of  the  nuisance,  but  purposely 
employed  an  ignorant  agent,  suspecting  that  a  question  would  be 
asked  from  him,  and  at  the  same  time  believing  or  suspecting  that  it 
would,  by  reason  of  such  ignorance,  be  answered  in  the  negative,  the 
plaintiff  would  unquestionably  be  guilty  of  a  fraud,  and  the  ooutract 
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would  be  avoided ;  for  then  the  representation  of  the  agent,  which  he 
intended  to  be  made,  would  be  the  aame  as  bis  own ;  and  his  own 
representation,  coapled  with  his  knowledge  of  its  falsehood,  would 
doubtless  be  a  fraud.  But  whether  the  facts  in  the  case  would  warrant 
an  inference  that  such  a  f^ud  was  committed,  it  is  unnecessary  to 
inquire,  as,  if  thej'  would,  this  question  should  have  been  submitted  to 
the  jury. 

My  opinion,  therefore,  is,  that  the  case  has  not  been  properly  dis- 
posed of,  and  there  ought  to  be  a  new  trial. 

Much  discussion  took  place  on  the  argument  of  the  rule,  as  to  the 
extent  of  the  authority  delegated  to  the  agent,  —  whether  it  was  to 
make  representations  as  to  the  intrinsic  qualities  of  the  house,  or  to 
extrinsic  circumstances.  The  view  of  the  case  which  I  have  taken 
makes  it  unnecessar}'  to  enter  into  that  question  in  order  to  dispose  of 
this  rule ;  and  upon  my  lord's  report,  I  am  unable  to  collect  exactly 
what  the  authority  of  the  house-agent  was.  It  certainly  was  not  to 
make  any  contract,  for  that  was  clearly  to  be  executed  by  both  princi- 
pals :  and  whether  he  had  authority  to  make  any  representations  as  to 
the  state  and  condition  of  the  propertj',  does  not  appear  to  be  clear ; 
and  I  abstain  from  entering  into  that  question  at  all,  inasmuch  as  my 
opinion  proceeds  on  this,  that  such  representations,  whether  within  the 
scope  of  his  authority  or  not,  do  not  affect  a  regular  contract,  unless 
they  be  fraudulent  representations. 

Lord  Abikger,  G.  B.^  I  have  bestowed  some  consideration  on  this 
subject  since,  and  am  sony  to  find  myself  obliged  to  differ*  fh>m  my 
Brethren  on  a  matter  that  appears  to  me,  but  for  their  opinion,  too 
plain  to  admit  of  a  doubt  In  the  first  place,  it  is  not  correct  to  sup- 
pose that  the  legal  definition  of  fraud  and  covin  necessarily  fncludes 
any  degree  of  moral  turpitude.  Every  action  for  the  breach  of  a 
promise,  for  deceit,  for  not  complying  with  a  warranty,  or  for  a  false 
representation,  is  founded  upon  a  legal  fraud,  which  is  charged  as  such 
in  the  declaration,  although  there  be  no  moral  guilt  in  the  defendant. 
Tbe  warranty  of  a  fact  which  does  not  exist,  or  the  representation  of  a 
material  fact  contrary  to  the  truth,  are  both  said,  in  the  language  of 
the  law,  to  be  fraudulent,  although  the  party  making  them  suppose 
them  to  be  correct  This  point,  if  it  could  be  doubted,  is  fully  estab- 
lished b}'  the  case  of  Williamson  v.  Allison,  2  East,  446.  That  was  a 
declaration  in  tort  for  breach  of  a  warrant}',  that  twenty-four  dozen 
bottles  of  claret  were  in  a  fit  and  proper  state  to  be  exported  to  India, 
whereas  the}'  were  at  the  time  —  and  the  defendant  well  knew  tbey 
were  —  in  a  very  unfit  and  improper  state.  At  the  trial  no  evidence 
was  given  of  the  defendant's  knowledge,  and  the  verdict  being  for  the 
plaintiff,  a  motion  was  made  afterwards  for  a  new  trial,  on  the  ground 
that  the  scienter,  having  been  alleged,  ought  to  have  been  proved. 

1  The  Chief  Baron's  opinion  has  been  abbreviated  by  omitting  his  statement  of  th« 
ttm,  and  his  discnssion  of  the  anthoritieB  as  to  notice  and  of  Schneider  v,  Heatlv 
t  Camp.  S06.  — Ed. 
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But  the  Court,  after  full  discussion,  and  a  reference  to  cases  cited  in 
the  argument,  were  unanimously  of  opinion  that  the  allegation  of  the 
scienter  was  wholly  unnecessary  and  immaterial,  and  therefore  need 
not  be  proved.    Now  if  the  action  had  been  for  a  false  representation 
made  by  the  seller  of  a  material  fact,  by  reason  of  which  the  plaintiff 
was  induced  to  buj",  although  the  seller  might  have  supposed  the  fact 
to  be  true,  the  same  reasoning  or  the  same  rule  would  apph';  the 
difference  between  a  warranty  and  a  representation  is  nothing  more 
than  this,  that  where  there  is  a  written  contract  the  warranty  forms  a 
part  of  the  contract,  but  the  representation  is  collateral  to  the  con- 
tract, and  may  be  made  verbally,  though  the  contract  maj'^  be  in  writ> 
ing :  but  if  it  be  of  a  fact  without  which  the  other  party  would  not  have 
entered  into  the  contract  at  all,  or  at  least  on  the  same  terms,  it  is 
equally  effectual,  if  untrue,  to  avoid  tlie  contract  or  to  give  an  action 
for  damages  on  the  ground  of  fraud.    This  is  often  illustrated  by 
actions,  which  have  been  very  common  of  late,  by  the  purchasers  of 
public-houses,  who  have  been  induced  to  buy  or  to  give  a  greater  price 
for  the  goodwill  of  the  house,  by  a  representation  of  the  extent  of  its 
business ;  and  if  that  representation  turns  out  to  be  false,  even  though 
the  party  making  it  supposed  it  to  be  true,  and  whether  that  party 
were  the  principal  or  the  agent,  it  has  never  been  doubted  tliat  the 
contract  is  void    and  that  the  buyer  may   recover  back   his  money 
in  an  action  for  money  had  and  received  to  his  use.    In  the  case  of 
Hodson  V.  Williamson,  1  W.  Black.  468,  Mr.  Justice  Yates  lays  it 
down  as  a  general  proposition,  that ''  the  concealment  of  material  cir- 
cumstances vitiates  all  contracts,  upon  the  principles  of  natural  law." 
If  this  be  true,  can  it  be  doubted  that  the  false  representation  of  a 
material  circumstance  also  vitiates  a  contract?    These  principles  are 
familiar  to  every  person  conversant  with  the  law  of  insurance.    Hot  a 
policy  of  insurance  is  a  contract,  and  is  to  be  governed  by  the  same 
principles  as  govern  other  contracts.     When  it  is  said  to  be  a  contract 
ubernmcB  fideiy  this  only  means  that  the  good  faith,  which  is  the  basis 
of  all  contracts,  is  more  especially  required  in  that  species  of  contract 
in  which  one  of  the  parties  is  necessarily  less  acquainted  with  the 
details  of  the  subject  of  the  contract  than  the  other.     Now  nothing  is 
more  certain  than  that  the  concealment  or  misrepresentation,  whether 
by  principal  or  agent,  by  design  or  by  mistake,  of  a  material  fact, 
however  innocently  made,  avoids  the  contract  on  the  ground  of  a  l^ai 
fraud.    But  though  I  consider  this  case  as  coming  fully  within  the 
meaning  of  a  legal  fraud,  even  if  the  agent  is  presumed  to  be  ignorant 
of  the  falsehood  of  his  misrepresentation,  I  am  very  far  from  conceding 
that  it  is  a  case  void  of  all  moral  turpitude. 

The  verdict  of  the  Jury  entitles  me  to  consider  the  question  put  by 
the  defendant  exactly  the  same  as  if  it  had  })een  put  in  this  form :  *'  Is 
there  no  brothel,  or  smith's  forge,  or  farrier's  shop,  or  other  nuisance 
so  near  the  house  as  to  make  it  objectionable?"  to  which  the  agent 
replies,  *'  I  assure  you  there  is  none." 
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In  the  case  of  Pawson  v.  WatsoD,  Cowp.  785,  Lord  Mansfield  la3*8  it 
down,  generally,  that  in  a  representation  to  induce  a  party  to  make  a 
contract,  it  is  eqoally  false  for  a  man  to  affirm  that  of  which  he  knows 
nothing,  as  it  is  to  affirm  that  to  be  true  which  he  knows  to  be  false. 
This  maxim  is  neither  negatived  nor  qualified  by  the  doctrine  laid  down 
in  that  class  of  cases  derived  from  Pasley  v.  Freeman.  The  plaintiffs  in 
those  cases  sought  to  charge  a  party  with  damages  for  stating  that 
which  he  believed  to  be  true,  though  he  did  not  know  it  to  be  so,  in 
answer  to  inquiries  made  by  the  plaintiff  respecting  the  credit  of  a 
third  person.  There  the  defendant  had  no  end  to  gain,  no  interest  in 
the  event,  no  motive  to  deceive ;  he  was  not  one  of  the  dramatia  per- 
Km<B  in  the  construction  of  any  contract.  It  does  not  follow  from  the 
principle  established  in  these  cases,  that  if  in  any  one  of  them  the  defend- 
ant had  been  the  agent  employed  by  tbe  purchaser  of  the  goods  to  buy 
them  for  him,  and  even  without  the  authority  of  his  principal,  had 
made  false  representations  of  his  circumstances,  to  induce  the  seller  to 
make  a  contract  to  sell  his  goods  on  credit,  the  seller  would  have  been 
bound  to  deliver  them. 

Mr.  Clarke,  the  agent,  at  least  for  letting  the  house,  has  in  this  case 
induced  the  defendant  to  enter  into  a  contract  by  a  false  representation 
by  no  means  free  from  moral  turpitude,  even  upon  the  presumption 
that  he  was  wholly  ignorant  of  the  matter.  That  the  truth  was  known 
to  the  plaintiff  is  admitted ;  that  he  had  an  interest  to  conceal  it,  can- 
not be  denied ;  nor  can  it  be  denied  that  it  was  concealed  from  the 
defendants  Whether  his  concealment  was  consistent  with  good  faith 
and  free  from  moral  turpitude,  may  be  determined  by  a  reference  to  the 
ease  put  by  Cicero  in  the  third  book  of  his  Treatise  De  Officiis,  which  I 
the  rather  mention,  because  the  house,  the  sale  of  which  he  puts  hypo- 
thetically,  by  way  of  example,  was  liable  to  an  objection  that  bears 
some  analog}'  to  the  present :  — 

^'  Vendat  sedes  vir  bonus  propter  aliqua  vitia,  quse  ipse  ndrit,  caeteri 
ignorent:  pestilentes  sint,  et  habeantur  salubres ;.  ignoretur  in  omnibus 
cabiculis  apparere  serpentes ;  male  materiatae,  ruinosse :  sed  hoc  prseter 
dominum  nemo  sciat :  qusero,  si  hoc  emptoribus  venditor  non  dixerit, 
aedesque  vendiderit  pluris  multo,  quam  se  venditurum  putarit,  num  id 
injast^  an  improbe  fecerit?"  He  then  gives  the  arguments  on  both 
sides,  and  concludes  that  the  vendor  ought  not  to  have  concealed  these 
defects  in  tbe  house  from  the  buyer.  ^^  Neque  enim  id  est  celare,  quid- 
quid  reticeas :  sed  cum,  quod  tu  scias,  id  ignorare  emolumenti  tui  causft 
veils  eoe,  quorum  intersit  id  scire."  Then  this  illustrious  moralist 
gives  his  own  opinion  of  the  moral  turpitude  of  such  a  concealment, 
for  he  says,  '*•  Hoc  antem  celandi  genus  quale  sit,  et  cujus  hominis, 
quis  non  videt?  certe  non  aperti,  non  simplicis,  non  ingenui,  non  justi, 
non  boni  viri ;  versnti  potius,  obscuri,  astuti,  fallacis,  malitiosi,  callidi, 
veteratoris,  vafH."  Now,  the  present  is  a  case  in  which  the  fraudulent 
concealment  of  a  material  fact  by  the  principal,  and  the  false  represen- 
tation of  the  agent,  combine  to  constitute  a  sufficient  degree  of  frauds 
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even  morally  speaking,  to  sustain  the  defendant's  plea,  that  he  was 
induced  by  fraud,  covin,  and  false  representation  to  sign  the  contract. 
Tf,  instead  of  a  brothel  next  door  to  the  house,  some  person  had  died 
of  the  plague  in  one  of  the  chambers  the  week  before  it  was  let,  the 
case  would  be  exactly  similar  to  that  put  by  Cicero  of  the  cecks  petti- 
lerUes.  According  to  the  concession  of  Mr.  Thesiger^  that  objection 
arising  within  the  house,  the  contract,  under  the  circumstances  of  this 
case,  would  be  void.  But  according  to  the  argument  of  my  learned 
brethren,  this  intrinsic  objection  would  have  made  no  difference ;  the 
agent  not  being  acquainted  with  the  fact,  and  the  principal  being  no 
party  to  the  representation.  But  it  appears  to  me  that  nothing  can  be 
more  plain  than  that  the  principal,  though  not  bound  by  the  represen- 
tation of  his  agent,  cannot  take  advantage  of  a  contract  made  under 
the  false  representation  of  an  agent,  whether  that  agent  was  authorized 
by  him  or  not  to  make  such  representation. 

Put  the  ordinary  case  of  a  servant  employed  to  sell  a  horse,  bat 
expressly  forbid  to  warrant  him  sound.  Is  it  contended  that  the  buyer, 
induced  by  the  warrant}-  to  give  ten  times  the  price  which  he  would 
have  given  for  an  unsound  horse,  when  he  discovers  the  horse  to  be 
unsound,  is  not  entitled  to  rescind  the  contract?  This  would  be  to  say, 
that  though  the  principal  is  not  l)ound  by  the  false  representation  of  an 
agent,  yet  he  is  entitled  to  take  advantage  of  that  false  representation, 
for  the  purpose  of  obtaining  a  contract  beneficial  to  himself,  which  he 
could  not  have  obtained  without  it.  *  I  own  that  it  never  had  occurred 
to  me  to  doubt,  upon  principle  or  upon  the  authority  of  decided  cases, 
that  the  knowledge  of  the  principal  was  the  knowledge  of  the  agents 
and  the  knowledge  of  the  agent  the  knowledge  of  the  principal.  .  .  . 

Where  the  owner  of  a  house  or  of  a  farm  employs  an  agent  to  nego- 
tiate and  settle  the  terms  of  a  contract  for  letting  the  one  or  the  other, 
more  especially  when  he  has  referred  to  that  agent  for  particulars,  can 
it  be  doubted  that  the  party  treating  with  that  agent  is  entitled  to  con« 
sider  him  as  the  proper  source  of  all  information  that  it  may  be  ma- 
terial to  him  to  possess  with  a  view  to  making  his  contract?  Or  that 
for  the  purpose  of  such  contract,  any  representation,  material  to  the 
subject  of  inquiry,  must  be  considered  as  if  made  by  the  principal? 
Put  the  case,  that  Mr.  Clarke  the  agent  had  been  thlly  apprised  of  this 
objection  to  the  house,  but  that  in  the  multiplicity  of  his  engagements 
he  had  sent  a  clerk  to  represent  him,  and  that  the  clerk,  in  ignorance, 
had  made  the  representation  in  question :  would  the  argument  have 
been  urged  in  that  case,  that  there  was  no  fraud  in  the  clerk  becanse 
he  was  ignorant,  and  none  in  the  master  because  he  did  not  make  the 
representation?  But  what  other  relation  exists  between  master  and 
servant,  as  far  as  third  persons  are  concerned,  but  that  of  principal 
and  agent?  If  the  clerk  of  a  merchant  or  tradesman  offer  goods  for 
sale  to  a  customer,  with  a  misrepresentation  very  material  to  their 
value,  which  representation  his  master  knows  to  be  false,  but  the  clerk 
supposed  to  be  true,  whereupon  the  customer  agrees  to  give  doable  thf 
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real  value  of  the  goods,  is  the  customer  bound  to  take  and  pa}*  for  the 
goods,  because  the  clerk  only  represented  a  fact  which  he  did  not  know 
to  be  false?  or  is  not  the  contract,  for  the  purpose  of  trying  its  validity 
against  the  purchaser,  to  be  dealt  with  in  the  same  way  as  if  the  mas- 
ter had  made  the  representation  ?  Qui  facit  per  alium  facit  per  se. 
And  what  would  be  the  condition  of  men,  if,  in  every  case  of  a  treaty 
made  with  an  agent,  the  party  was  under  the  necessity  of  submitting  to 
suffer  by  the  misrepresentations  of  that  agent  about  the  subject-matter, 
because  he  had  not  first  ascertained  the  extent  of  the  agent's  powers? 

In  transactions  that  are  of  a  verj^  unusual  character,  and  where 
power  is  rarely  granted  to  an  agent  to  bind  his  principal,  except  within 
▼ery  strict  limits,  it  may  be  a  very  necessary  caution  in  the  party 
dealing  with  the  agent  to  know  first  the  extent  of  his  authority ;  but  in 
80  ordinary  a  transaction  as  that  of  letting  a  ready-furnished  house, 
where  the  principal  refers  to  a  house-agent  for  particulars,  and  leaves 
it  to  him  to  procure  a  tenant,  —  who  would  think  of  suspending  the 
treaty,  in  order  to  write  to  the  landlord  in  the  country  to  make  inquir- 
ies, lest  the  agent  might  not  have  full  ix>wer  or  information  to  answer 
them  ?  Nevertheless  the  argument  for  the  plaintiff  is  mainl}'  founded 
upon  a  conjecture,  that  the  agent  might  possibly  have  had  no  authority 
to  make  a  representation  of  this  kind,  upon  which  it  is  contended  that 
it  must  not  be  presume  that  he  had  such  an  authority  without  proof, 
and  that  if  he  had  no  such  authorit}'  he  could  not  bind  his  principal. 

I  grapple  with  this  argument,  first,  by  denying  the  propriety  of  the 
conjecture  upon  which  it  is  founded.  I  maintain  that  a  man  who 
en]plo3*s  his  agent  to  let  his  house  or  farm,  or  who  refers  inquirers  to 
an  agent  for  particulars  upon  any  subject,  must  be  presumed,  if  the 
contrary  be  not  proved,  to  have  given  that  agent  full  authority  to  com- 
manicate  all  information  that  is  connected  with  the  subject,  and  that  it 
may  be  important  to  the  inquirer  to  know.  But  I  also  deny  the  con- 
closion,  as  far  as  it  applies  to  this  case.  Let  us  simplify  the  case,  by 
assuming  that  the  agent  was  expressly  prohibited  from  giving  any  in- 
formation, except  as  to  the  amount  of  rent  demanded,  and  strictly 
charged  to  refer  the  inquirers  to  the  principal  for  all  other  matters ; 
nevertheless  the  agent,  without  knowing  anything  of  the  facts,  thinks 
fit  to  answer  to  inquiries  upon  every  subject  upon  which  it  may  be 
material  to  the  tenant  to  be  truly  informed  ;  to  make  such  false  repre- 
sentations as  induce  the  tenant,  without  hesitation,  to  agree  to  take  the 
house  at  the  rent  proposed :  whereas  no  man  in  his  senses  would  have 
taken  the  house  at  such  a  rent,  or  perhaps  at  any  rent,  had  the  facts 
been  truly  represented.  Now,  if  the  tenant  should  afterwards  bring 
an  action  of  deceit  for  a  false  representation,  I  will  not  stop  to  inquire 
whether  the  landlord  would  be  liable,  upon  his  proving  that  he  ex- 
pressly prohibited  his  agent  from  answering  an}*  question ;  but  I  will 
say  that  if,  in  such  an  action,  he  might  defend  himself  upon  the  ground 
of  want  of  authority  in  his  agent,  it  hy  no  means  follows  that  he  could 
insist  upon  enforcing  the  contract  against  the  tenant  who  renounced  it 
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In  Other  words,  as  I  have  before  said,  it  does  not  follow,  that  because 
he  is  not  bound  by  the  representation  of  an  agent  without  authority,  he 
is  therefore  entitled  to  bind  another  man  to  a  contract,  obtained  by  the 
false  representation  of  that  agent.  It  is  one  thing  to  s&y  that  he  may 
avoid  a  contract  if  his  agent,  without  bis  authority,  has  inserted  a 
warranty  in  the  contract ;  and  another  to  say,  that  he  may  enforce  a 
contract  obtained  by  means  of  a  false  representation  made  by  his 
agent,  because  the  agent  had  no  authority. 

Upon  these  grounds,  which  I  own  seem  to  me  very  clear,  I  am  of 
opinion,  that  for  the  purpose  of  this  plea  the  representation  of  the 
agent  is  that  of  the  principal ;  and  the  falsehood  of  that  representation 
to  the  knowledge  of  the  principal,  and  the  concealment  of  a  material 
fact  to  the  defendant,  are  suflScient  to  sustain  the  plea.  .  .  . 

jRuZe  absolute  for  a  new  triaL^ 


GRANT  AND  OTHERS  V,  NORWAY  and  othrbs. 

Common  Plbas.     1851. 

[10  C.  B.  665.] 

This  was  an  action  upon  the  case  by  the  indorsees  of  a  bill  of 
lading,  against  the  owners  of  a  vessel,  to  recover  the  amount  of  ad- 
vances made  by  the  former  upon  the  bills  of  lading,  the  goods  never 
having  in  fact  been  shipped. 

The  declaration  stated,  that,  on  the  17th  of  April,  1846,  the  defend- 
ants were  possessed  of  a  certain  ship  or  vessel  called  the  Belle^  lying 
in  the  river  Hooghley,  at  Bengal,  being  then  bound  for  London,  for  the 
carriage  of  goods  and  merchandise,  to  be  shipped  on  board,  for  freight 
to  be  therefor  paid  to  the  defendants ;  that  thereupon  the  defendants 
gave  to  Messrs.  Biale,  Koch,  &  Co.,  being  merchants  and  traders 
then  in  credit  and  carrying  on  business  in  Calcutta,  a  bill  of  lading, 
signed  by  the  master  of  the  said  ship,  who  was  then  and  there  the 
servant  and  agent  of  the  defendants  in  that  behalf,  and  purporting  to 
state,  in  the  name  of  the  said  master,  that  Biale,  Koch,  &  Ca  had 
shipped,  in  good  order,  in  the  said  ship,  twelve  bales  of  silk,  marked 
and  numbered  as  in  the  margin  of  the  said  bill  of  lading,  and  that  the 
same  were  to  be  delivered  in  good  condition,  &a,  unto  oixler  or  assigns, 
to  wit,  to  the  order  of  Biale,  Koch,  &  Co.,  he  or  they  paying  freight  at 

^  There  are  comments  on  this  case  in  Wilson  r.  Fuller,  3  Q.  B.  68,  1009  (Ex.  Ch., 
1843) ;  Fitzsimmons  r.  Joslin,  21  Vt.  129,  139-141  (1849) ;  Feret  v.  HiH,  15  C.  B.  207 
(1854);  National  Exchange  Co.  v.  Drew,  2  Macq.  103,108-109,  144-145  (1855); 
Wheelton  v.  Hardisty,  8  £.  &  B.  232,  270-271  (1857) ;  Barwick  v.  En^rlish  Joint  Stock 
Bank,  post,  p.  412  (Ex.  Ch.,  1867) ;  Ladgater  v.  Love,  44  L.  T.  Rep.  n.  8.  694  (C.  A^ 
1881).  — Ed. 
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£5  per  ton,  &q.  ;  that  in  the  margin  of  the  said  bill  of  lading  were 
certain  marks  and  numbers,  purporting  to  relate  to  the  said  goods; 
that,  by  the  custom  of  merchants,  bills  of  lading  are  commonly  pledged 
and  deposited  by  the  holders  with  others  as  a  security  for  the  payment 
of  money,  as  the  defendants  well  knew ;  that  the  defendants,  by  such 
delhreiy  of  the  said  bill  of  lading,  enabled  Biale,  Koch,  &  Co.,  to 
deposit  the  said  bill  of  lading  with  other  persons  as  a  security  for  the 
payment  of  money,  and  that,  in  fact,  Biale,  Koch,  &  Co.  afterwards 
indorsed  the  said  bill  of  lading  to,  and  deposited  the  same  with,  the 
plaintiffs   as  a  security  for  the  payment  of  a  large  sum  of  money, 
to  wit,  the  sum  of  £1,684,  being  the  amount  of  an  unpaid  bill  of 
exchange  of  which  the  plaintiffs,  at  the  request  of  Biale,  Koch,  &  Co., 
then  became  and  were  the  indorsees  and  bona  fide  holders  for  value, 
and  of  which  Biale,  Koch,  &  Co.  were  the  drawers,  and  which  bill  of 
exchange,  bearing  date  the  18th  of  April,  1846,  was  by  them  the  said 
Biale,  Koch,  &  Co.  drawn  upon  Messrs.  Johnson,  Cole,  &  Co.,  London, 
and  whereby  they  requested  the  drawees,  at  ten  months'  date,  to  pay 
to  them  the  said  drawers,  or  order,  the  said  sum  of  £1,684,  and  to 
place  the  same,  with  or  without  advice,  to  account  of  shipments  of  silk 
per  BeSe,  and  rice  per  Castle  Eden,  and  the  said  Biale,  Koch,  A  Co. 
tiien  indorsed  the  said  bill  of  exchange  to  the  plaintiffs ;  that  the  plain- 
tiffs were  induced  by  Biale,  Koch,  &  Co.  to  become  the  indorsees  and 
holders  of  the  said  bill  of  exchange,  and  to  give  value  for  the  same  to 
the  amount  of  £1,684,  by  the  deposit  of  the  said  bill  of  lading,  but  for 
which  they  would  not  have  given  value  nor  become  indorsees  and 
holders  thereof;  that  the  plaintiffs,  confiding  in  the  truth  of  the  said 
bill  of  lading,  and  believing,  by  reason  of  its  contents,  that  the  goods 
therein  described  had  been  and  were  shipped  on  board  the  said  ship, 
deliverable  under  the  said  bill  of  lading  to  the  order  of  Biale,  Koch, 
&  Co.,  consented  to,  and  did,  give  value  for  the  said  bill  of  exchange ; 
that,  if  true,  the  goods  mentioned  in  the  bill  of  lading  would  have  been, 
according  to  the  custom  of  merchants,  deliverable  to  the  plaintiffs  as 
holders  thereof;  that  the  said   ship  sailed,   and   arrived  in  London 
on  &C.,  but  did  not  convoy  or  deliver  the  said  supposed  goods ;  that 
the  said  goods  in  the  said  bill  of  lading  mentioned  never  were  shipped 
in  and  upon  the  said  ship ;  that  the  said  bill  of  exchange  was  after- 
wards, when  the  same  became  due,  duly  presented  for  payment  to  the 
drawees,  and  dishonored,  and  that  the  plaintiffs  were  still  holders  thereof 
for  value,  and  unable  to  procure  payment  of  the  said  bill  of  exchange, 
and  the  money  for  securing  the  payment  of  which  the  said  bill  of 
lading  was  so  deposited,  still  remained  due,  and  the   plaintiffs  were 
onable  to  procure  payment   thereof;    and    that,   by  reason    of   the 
premises,  and  of  the  misconduct  of  the  defendants  as  aforesaid«  the 
plaintiffs  had  lost  and  been  deprived  of  the  said  money  for  the  securing 
the  payipent  of  which  the  said  bill  of  lading  was  so  deposited,  to  wit, 
the  said  sum  of  £1,684,  in  the  said  bill  of  exchange  mentioned. — to 
the  pUintiffs'  damage,  &a 
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Pleas,  —  first,  not  guilt}*,  —  secondly,  that  the  said  ship  was  not 
bound,  as  in  the  declaration  mentioned,  for  the  carriage  of  goods,  ScAi.^ 
for  freight,  &c.,  as  in  the  declaration  mentioned^  —  thirdly*,  that  the 
said  bill  of  lading  was  not  signed  b}*  the  master  of  the  said  ship,  in 
manner  and  form  as  in  the  declaration  mentioned,  —  fourthly*,  that  the 
said  master  was  not  the  servant  or  agent  of  the  defendants  in  Uiat 
behalf,  in  manner  and  form  as  in  the  declaration  mentioned,  —  fifthly, 
that  the  defendants  did  not  enable  the  said  persons  in  the  declaratioa 
mentioned,  to  deposit  the  said  bill  of  lading  with  other  persons  as  a 
security  for  the  paj^ment  of  money,  in  manner  and  form  as  in  the  declara- 
tion alleged,  —  sixthly,  that  the  defendants  did  not  deliver  to  the  said 
persons  in  the  declaration  mentioned  the  said  bill  of  lading  therein 
mentioned,  in  manner  and  form  as  in  the  declaration  alleged. 

Upon  these  pleas  the  plaintiffs  joined  issue. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  sitting  at  Guildhall  after 
Trinity  term,  1849,  the  jury  found  a  verdict  for  the  plaintiffs  on  the 
issues  joined  upon  the  second  and  third  pleas :  and,  as  to  the  residue 
of  the  issues,  a  special  verdict  was  found,  stating  in  substance  as 
follows :  — 

The  plaintiffs,  during  the  year  1846,  and  thence  hitherto,  had  carried 
on  business  as  merchants,  at  Calcutta,  under  the  firm  of  Gladstone 
&Co. 

During  the  month  of  April,  1846,  the  defendants  were  possessed  of, 
and  owners  of,  the  Belle,  then  lying  in  the  river  Hooghley,  at  Calcutta, 
bound  for  London,  bj'  charter-party  for  the  conveyance  of  goods  for 
freight ;  Henry  Tillman  being  the  master  appointed  by  the  defendants. 

On  the  17th  of  April,  in  that  year,  Henry  Tillman,  being  sach 
master,  and  professing  to  act  as  such,  signed  and  delivered  to  Biale, 
Koch,  &  Co.,  in  the  declaration  mentioned,  being  merchants  and 
traders  then  in  credit  and  carrying  on  business  in  Calcutta,  a  bill  of 
lading,  in  the  usual  form,  as  follows,  and  numbered  in  the  margin:  — 

"  Shipped,  by  the  grace  of  God,  in  good  order  and  well  conditioned, 
upon  the  good  ship  Belle^  whereof  is  master  for  this  present  voyage 
Henry  Tillman,  and  now  riding  at  anchor  in  the  Hooghley,  and  bound 
for  London,  twelve  bales  of  silk,  numbered  as  in  the  margin,  to  be 
delivered  in  the  like  good  order  at  London,  the  act  of  God,  the  Queen's 
enemies,  «&c.,  excepted,  unto  order  or  assigns,  he  or  they  paying  f)«ight 
£5  per  ton,  &c.  In  witness  whereof  the  said  master  hath  afl9rmed  to 
three  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which  being 
accomplished,  the  other  two  to  stand  void.  Dated  this  17th  day  of 
April,  1846.     Contents  unknown. 

(Signed)     *' H.  Tillman." 
The  bill  of  lading  was  indorsed  '*  Biale,  Koch,  &  Co." 
By  the  custom  of  merchants,  bills  of  lading  are  commonly  pledged 

and  deposited  by  the  holders  with  others  as  a  security  for  the  payment 

of  money. 
By  such  delivery  of  the  said  bill  of  lading,  Biale,  Koch,  &  Co.  were 
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enabled  to  pledge  and  deposit  the  said  bill  of  lading  with  other  persons 
as  a  security  for  the  paj-ment  of  monej* :  and,  on  the  18th  of  April, 
1846,  the  plaintiffs  purchased  from  Biale,  Koch,  &  Co.,  who  then 
indorsed  and  delivered  to  the  plaintiffs  for  full  value,  the  bill  of 
exchange  for  £1,684  in  the  declaration  mentioned,  upon  the  terms  that 
the  payment  of  the  amount  of  the  bill  of  exchange  should  be  secured 
by  the  deposit  of  the  said  bill  of  lading,  —  which  the}'  also  indorsed  to 
the  plaintiffs,  and  deposited  with  them  for  that  puipose. 

The  bill  of  exchange  was  drawn  by  Biale,  Koch,  &  Co.,  and  requested 
the  drawees  to  pay  £1,684  at  ten  months,  to  the  drawers,  or  order,  and 
to  place  the  same,  with  or  without  advice,  to  account  of  shipments  of 
raw  silk  per  Belle^  and  rice  per  Castle  JSden. 

The  bill  was  accepted,  payable  at  No.  6  Great  Winchester  Street, 
*^oo  deliver}'  of  the  shipping  documents  against  which  this  bill  is 
drawn." 

The  plaintiffs  were  induced  by  Biale,  Koch,  &  Co.  to  give  value  for, 
and  to  become  the  indorsees  of,  the  bill  of  exchange,  by  the  deposit  of 
the  bill  of  lading.  If  true,  and  if  the  goods  had  really  been  shipped, 
the  bill  of  lading  would  have  been  an  available  security  to  the  plaintiffs, 
of  the  value  of  £780,  and  the  goods  deliverable  to  them  as  holders  of 
the  bill  of  lading. 

The  vessel  sailed,  and  arrived  in  London :  but  the  goods  were 
never  shipped  ;  and  the  contents  of  the  bill  of  lading  were  untrue. 

The  bill  of  exchange,  of  which  the  plaintiffs  were  still  holders,  had 
been  presented  for  payment,  and  was  still  due,  and  also  the  £1,684,  for 
securing  the  payment  of  which  to  the  extent  of  £780,  the  bill  of  lading 
was  deposited. 

The  goods  to  be  shipped  on  board  at  Calcutta  were  to  be  shipped  in 
pursuance  of  a  charter-party  entered  into  in  London,  on  the  24th  of 
September,  1845,  between  the  defendants  and  Biale,  Koch,  &  Co. ; 
and  the  vessel  was  lying  in  the  Hooghley,  and  bound  for  London,  as 
before  mentioned,  in  pursuance  of  the  charter-party,  and  in  the  course 
of  the  voyage  metitioned. 

The  case  was  argued  in  the  last  term,  before  Jervis,  C.  J.,  Cresswell, 
J.,  and  Williams,  J.  ' 

Crowder  (with  whom  were  ChanneU^  Serjt,  and  BoviU)^  for  the 
plaintiffs. 

Bvtt  (with  whom  was  Cleasby) ,  coivtra. 

Orotoder^  in  reply.*  Cur.  ado.  vult. 

^  In  the  coarse  of  the  argnroents,  which  were  very  elaborate,  the  judges  interposed 
frequent  questions  and  comments,  some  of  which  are  here  given. 

The  argument  for  the  plaintifTs  was  interrupted  thus :  — 

Jbuvis,  C.  J. :  "If  the  master's  authority  is,  to  sign  bills  of  lading  only  upon 
receiving  the  goods  on  board,  the  owner  does  not  hold  him  out  as  his  agent  until  he 
receives  the  goods."  Cresswbll,  J. :  "  If,  as  you  say,  the  authority  of  the  master  is 
!K)t  a  spedal  authority,  but  a  general  authority  which  is  conferred  upon  him  by  law, 
the  extent  of  that  authority  must  be  known  to  all  persons  who  take  bills  of  lading." 
The  same  judge  (commenting  on  Hem  v.  Nichols,  ante,  p.  90) :  "  There,  the  factor 
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Jeryis,  C.  J.,  now  delivered  the  judgment  of  the  court 
This  case  was  argued  before  my  Brothers  Cresswell  and  Williams 
and  mj'self.  It  arises  upon  a  special  verdict,  and  presents  a  question 
of  considerable  importance,  both  to  those  who  take  bills  of  lading 
on  the  faith  of  their  representing  property  which  passes  by  the  transfer 
of  them,  and  to  the  shipowner,  whom  it  is  attempted  to  bind  by  all 
bills  of  lading  which  his  captain  may  think  fit  to  sign.  The  point  pre. 
sented  by  the  several  pleas  is  substantially  one  and  the  same,  viz. 
whether  the  master  of  a  ship,  signing  a  bill  of  lading  for  goods  which 
have  never  been  shipped,  is  to  be  considered  as  the  agent  of  the  owner 
in  that  behalf,  so  as  to  make  the  latter  responsible.  The  authority  of 
the  master  of  a  ship  is  verj'  large,  and  extends  to  all  acts  that  are 
usual  and  necessarj*  for  the  use  and  enjoyment  of  the  ship ;  but  is 
subject  to  several  well-known  limitations.  He  may  make  contracts  for 
the  hire  of  the  ship,  but  cannot  varj^  that  which  the  owner  has  made. 
He  may  take  up  monej'  in  foreign  ports,  and,  under  certain  circum- 
stances, at  home,  for  necessary  disbursements,  and  for  repairs,  and 
bind  the  owners  for  repayment;  but  his  authority  is  limited  by  the 
necessity  of  the  case,  and  he  cannot  make  them  responsible  for  money 
not  actually  necessary  for  those  purposes,  although  he  may  pretend 
that  it  is.  He  ma}'  make  contracts  to  carry  goods  on  freight,  but 
cannot  bind  his  owners  by  a  contract  to  carry  freight  free.  So,  with 
regard  to  goods  put  on  board,  he  may  sign  a  bill  of  lading,  and 
acknowledge  the  nature  and  quality  and  condition  of  the  goods. 
Constant  usage  shows  that  masters  have  that  general  authority ;  and, 
if  a  more  limited  one  is  given,  a  party  not  informed  of  it  is  not 
affected  by  such  limitation.  ^^The  master  is  a  general  agent  to 
perform  all  things  relating  to  the  usual  employment  of  his  ship  : 
and  the  authority  of  such  an  agent  to  perform  all  things  usual  in 
the  line  of  business  in  which  he  is  emploj'ed  cannot  be  limited  by  anj 

entered  into  a  contract  with  the  plaintiff  for  the  employer.  Here,  yon  are  a  step 
farther  off.  Yoa  say,  —  yoor  agent,  with  whom  I  made  no  contract,  has  enabled 
a  man  with  whom  I  did  contract,  to  cheat  me."  The  same  judge  again :  **  Suppose 
this  were  not  the  case  of  an  indorsee  of  a  bill  of  lading,  bnt  that  of  the  owner  of  the 
icoods,  who  really  sent  them  by  a  carrier  for  the  purpose  of  their  being  shipped,  and 
the  master  gives  a  receipt  to  the  owner  of  the  goods,  but  the  carrier  fails  to  deliver 
them :  in  that  case,  the  owner  would  be  induced  by  the  captain's  receipt  to  abstaia 
from  pursuing  the  thief :  but,  is  the  indorsee  of  the  bill  of  lading,  under  the  drcnm- 
stances  supposed,  in  the  same  position  as  the  original  owner  of  the  goods  ?  " 

The  argument  for  the  defendants  was  interrupted  thus :  — 

Cresswell,  J. :  *'  Mr.  Crowder  says,  true  it  is  that  it  is  well  known  that  tba 
captain's  recU  authority  is  to  sign  bills  of  lading  only  for  goods  that  are  actually  pot 
on  board  the  ship :  but,  he  says,  there  is  an  apparent  authority  to  sign  all  bills  of 
ladinjg  without  restriction.  Try  that  by  the  test  of  a  partner's  authority  to  sign  biDfl 
of  exchange  for  the  purpoee  of  the  trade.  One  draws  or  accepts  a  bill  in  fraud  of  his 
partner,  —  what  answer  does  this  afford  to  a  bona  fide  holder  for  value  ?  "  The  same 
judge  (commenting  on  Howard  v.  Tucker,  I  B.  &  Ad.  712) :  "  Had  the  captain 
authority  to  give  a  bill  of  lading  acknowledging  that  freight  had  been  paid,  when  ia 
fact  it  had  not?"  — Ed. 
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prirate  order  or  direction  not  known  to  the  party  dealing  with 
him."    Smith's  Mercantile  Law,  p.  59. 

Is  it  then,  usual,  in  the  management  of  a  ship  carrying  goods  on 
freight,  for  the  master  to  give  a  bill  of  lading  for  goods  not  put  on 
board  ?  for,  all  parties  concerned  have  a  right  to  assume  that  an  agent 
has  authorit}'  to  do  all  which  is  usual.  The  very  nature  of  a  bill 
of  lading  shows  that  it  ought  not  to  be  signed  until  goods  are  on 
board ;  for,  it  begins  as  describing  them  as  shipped.  It  was  not  con- 
tended that  such  a  course  is  usual.  In  Lickbarrow  v.  Mason,  BuUer,  J., 
says,  2  T.  R.  75 :  ''  A  bill  of  lading  is  an  acknowledgment  by  the 
captain,  of  having  received  the  goods  -on  board  his  ship :  therefore, 
it  would  be  a  fraud  in  the  captain  to  sign  such  a  bill  of  lading,  jf  he 
had  not  received  the  goods  on  board ;  and  the  consignee  would  be 
entitled  to  his  action  against  the  captain  for  the  fraud.*' 

It  is  not  contended  that  the  captain  had  any  real  authorit3*  to  sign 
bills  of  lading,  unless  the  goods  had  been  shipped ;  nor  can  we 
discover  any  ground  upon  which  a  party  taking  a  bill  of  lading  by 
indorsement,  would  be  justified  in  assuming  that  he  had  authoritj'  to 
sign  such  bills,  whether  the  goods  were  on  board  or  not. 

If,  then,  from  the  usage  of  trade,  and  the  general  practice  of  ship- 
masters, it  is  generally  known  that  the  master  derives  no  such  author- 
ity from  his  position  as  master,  the  case  ui&y  be  considered  as  if  the 
party  taking  the  bill  of  lading  had  notice  of  an  express  limitation  of 
the  anthorit}' ;  and.  in  that  case,  undoubtedl}',  he  could  not  claim 
to  hind  the  owner  by  a  bill  of  lading  signed,  when  the  goods  therein 
mentioned  were  never  shipped.  It  would  resemble  the  case  of  goods 
or  monej'  taken  up  b^*  the  master  under  pretence  that  they  were  wanted 
for  the  ship,  when  in  fact  the}^  were  not;  or  a  bill  of  exchange 
accepted  or  indorsed  per  procuration^  when  no  such  agency  existed ; 
Alexander  v.  Mackenzie,  6  C.  B.  766.  The  words  ^^  per  procuration" 
give  notice  to  all  persons  that  the  agent  is  acting  under  a  special 
and  limited  authority;  and  therefore  the  party  taking  such  a  bill 
has  to  establish  the  existence  of  the  authority ;  it  is  not  enough  to 
show  that  other  bills  similarly  accepted  or  indorsed  have  been  paid, 
although  such  evidence,  if  the  acceptance  were  general,  by  an  agent  in 
the  name  of  the  principal,  would  be  evidence  of  a  general  authorit}*  to 
accept  in  the  name  of  the  principal.  So,  here,  the  general  usage  gives 
notice  to  all  people  that  the  authorit}'  of  the  captain  to  give  bills 
of  lading  is  limited  to  such  goods  as  have  been  put  on  board ;  and 
a  party  taking  a  bill  of  lading,  either  originall3%  or  by  indorsement,  for 
goods  which  have  never  been  put  on  board,  is  bound  to  show  some  par- 
ticular authority  given  to  the  master  to  sign  it. 

There  is  little  to  be  found  in  the  books  on  this  subject.  It  was 
discussed  in  Berkley  v.  Watling,  7  Ad.  &  E.  29 ;  2  N.  &  P.  178. 
That  case  was  decided  on  another  point :  but  Littledale,  J.,  stated,  that 
in  bis  opinion,  a  bill  of  lading  is  not  conclusive  upon  the  shipowner. 
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For  these  reasons,  we  are  of  opinion  that  the  issues  shoald  be 
entered  for  the  defendants,  and  that  the  defendants  are  entitled  to 
Judgment.  Judgment  far  the  defendants.^ 
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Exchequer.     1861. 
[7  H,  4-  N,  172.] 

The  first  count  of  the  declaration  stated,  that  the  defendants  were 
possessed  of  a  certain  log  of  mahogany  which  they  well  knew  to  be 
rotten  and  defective ;  yet  that  they,  by  fraudulently  concealing  from 
the  plaintiff  that  the  said  log  was  rotten  and  defective,  induced  the 
plaintiff  to  buy  the  same  for  more  than  its  value,  to  wit,  for  £99,  and 
to  accept  two  bills  of  exchange^  payable  to  the  defendants'  order  for 
the  said  sum,  the  said  log  being  worth  much  less  than  the  said  sum. 
Averments :  that  the  plaintiff  hath  been  forced  to  pay  one  of  the  bills 
and  will  be  forced  to  pay  the  other,  and  by  reason  of  the  premises  hath 
sustained  loss.  —  Second  count :  that  the  defendants  by  falsely  and 
fraudulently  representing  to  the  plaintiff  that  a  certain  log  of  mahogaaj 
was  a  sound  and  perfect  log  of  mahogan^s  and  that  the  same  was 
reasonably  worth  in  the  trade  at  the  rate  of  Be.  a  foot,  induced  the 
plaintiff  to  buy  the  said  log  at  the  said  rate.  Averments  :  that  the  said 
log  was  not  worth  3s.  a  foot,  and  that  the  plaintiff  had  sustained  other 
loss. 

Plea.  —  Not  guilty. 

The  cause  was  tried,  before  Martik,  B.  ,  without  a  jur}^,  at  the  Loo- 
don  Sittings  after  Michaelmas  Term,  1860,  when  the  following  facts 
appeared  :  The  plaintiff  was  a  cabinet-maker  and  the  defendants  were 
timber  merchants.  In  April,  1860,  one  Youngman,  who  was  em- 
ployed by  the  defendants  to  sell  their  timber  on  commission,  took  the 
plaintiff  to  the  West  India  Docks  and  showed  him  three  logs  of  ma- 
hogany belonging  to  the  defendants.  Youngman  asked  Be,  Bd,  per 
foot  for  two  of  the  logs  and  4a.  Qd.  per  foot  for  the  third.  Youngman 
represented  the  third  log  as  a  very  fine  log  and  perfectly  sound.  He 
called  several  times  on  the  plaintiff  and  uiged  him  to  buy  this  log, 
repeating  his  representations  as  to  its  quality.  On  one  occasion  he 
said,  ^'  There  is  not  finer  wood  in  London,  I  will  warrant  it  worth  6«.  a 
foot."  The  plaintiff  said,  "  Never  mind  6«.,  will  3'ou  warrant  it  worth 
8«.  a  foot?"  and  Youngman  replied,  ''I  will."    The  plaintiff  then 

^  Ace,:  Schooner  Freeman  v.  Bnckingham,  18  How.  182  (1855);  Pollard  v. 
Vinton,  105  U.  8.  7  (1881) ;  National  Bank  of  Commerce  v.  C.  B.  &  N.  Raihoad  Co, 
44  Minn.  2S4  (1890).  —  Ed. 
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offered  to  bay  it  at  Sa,  a  foot,  bat  Youngman  reftased  to  sell  it  at  that 
price.  A  few  days  afterwards  he  sent  the  plaintiff  an  inyoice,  in  which 
the  log  was  chained  Ss,  a  foot,  together  with  a  delivery  order  for  the 
log,  and  two  bills  of  exchange  respectively  drawn  on  the  plaintiff  at 
four  and  six  months'  date,  and  payable  to  the  defendants'  order.  The 
plaintiff  accepted  the  bills  and  removed  the  log  to  his  premises.  The 
four  months'  bill  was  paid  at  maturity  and  before  the  plaintiff  dis- 
covered any  defect  in  the  log.  Previously  to  the  six  months'  bill  be- 
coming due,  the  plaintiff  ordered  the  log  to  be  cut  up,  and  he  then 
discovered  a  large  hole  in  one  of  its  sides,  which  was  caused  by  a  branch 
of  the  tree  having  died  before  it  was  felled.  On  account  of  this  defect 
the  log  was  not  worth  more  than  Is.  3d.  a  foot  at  the  utmost  Young- 
man  afterwards  called  upon  the  plaintiff  and  said  that  he  was  never 
so  deceived  in  a  log  in  his  life,  and  he  admitted  that  it  was  a  very  bad 
one.  Plaintiff  said  he  ought  to  have  told  him  of  the  defect  in  the  log, 
and  he  replied  that  he  did  not  know  of  it.  Youngman  had  previously 
offered  to  sell  the  log  to  a  timber  merchant,  named  Oliver,  who  re- 
fused to  buy  it  on  account  of  its  defective  quality,  and  had  pointed  it 
out  to  Youngman.  Afler  this  Oliver  again  saw  the  log,  and  it  had 
been  turned  over  so  that  the  hole  in  it  could  not  be  seen.  The  plain- 
tiff complained  to  the  defendants  of  the  defective  quality  of  the  log, 
and  they  said  that  the}'  had  neither  authorized  nor  wished  Youngman 
to  sell  wood  as  sound  which  was  defective,  and  they  referred  the  plain- 
tiff to  him.  The  defendants  refused  to  make  any  allowance,  and  in- 
sisted on  the  payment  of  the  whole  of  the  agreed  price.  There  was 
no  evidence  that  the  defendants  knew  of  the  fraudulent  representations 
of  Youngman,  or  that  the}*  were  aware  of  any  defect  in  the  log.  Upon 
these  facts  the  learned  judge  was  of  opinion  that  the  plaintiff  could  not 
recover  in  this  form  of  action,  and  his  lordship  directed  a  nonsuit. 

Hawkins ,  in  last  Hilar}'  Term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  learned  Judge  had  improperly  ruled  that  the 
defendants  could  not,  under  the  circumstances,  be  made  liable  for  the 
fraud  of  their  agent. 

Coleridge  and  Kingdon  showed  cause. 

Barnard  and  WiUoughby^  in  support  of  the  rule. 

Cur,  adv.  vulL 

The  learned  judges,  having  differed  in  opinion,  now  delivered  the 
following  judgments. 

Wilde,  B.  I  am  of  opinion  that  the  rule  ought  to  be  absolute  to 
enter  the  verdict  for  the  plaintiff;  and  I  have  the  authority  of  the  Lord 
Chief  Baron  for  saying  that  he  agrees  with  the  judgment^  .  .  . 

The  question  is  thus  raised,  whether  a  principal,  who  has  had  the 
benefit  of  a  contract  made  by  his  agent,  is  responsible  for  a  deliberate 
fraud  committed  by  his  agent  in  the  making  of  the  contract,  by  which 
fraud  alone  the  contract  was  obtained. 

^  A  statement  of  the  ca«e  ib  here  omitted.  —  £o. 
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Fibfe  "  generally,  becanse  I  am  not  aware  that  if  this 
uiaoa  af  deceit  does  not  lie  against  the  principal  any  other  fonn  of 
iA:uoii  wilL     If  this  be  so,  the  consequences  appear  to  be  as  follows :  -^ 

rhe  HMD  who  has  reaped  the  bene§t  of  a  fraud  committed  on  his 
.^^oaif  keeps  the  fruits  in  his  pocket ;  the  man  defrauded  in  the  oon- 
traet  ba»  to  look  to  the  intermediate  person  and  not  him  with  whom 
'm  oootracted.  If  the  agent  is  a  man  of  no  means  this  remedy  would 
b«  fruitless^  If  the  agent  is  able  to  pay  he  does  so  without  remedy 
ov«r,  and  the  person  defrauded  is  reinstated  out  of  the  funds  of  one 
oMUi  while  the  fruits  of  the  fraud  are  retained  by  auotlier. 

These  results  make  it  desirable  to  examine  closely  the  principles 
iipoD  which  such  a  decision  is  to  be  supported. 

It  is  said  that  a  man  who  is  himself  innocent  cannot  be  sued  for  a 
deceit  in  which  he  took  no  part,  and  this  whether  the  deceit  was  by  his 
agent  or  a  stranger.  To  this,  as  a  general  proposition,  I  agree.  All 
i^ceits  and  frauds  practised  by  persons  who  stand  in  the  relation  of 
agents,  general  or  particular,  do  not  fall  upon  their  principals.  For, 
unless  the  fraud  itself  falls  within  the  actual  or  the  implied  authority 
of  the  agent,  it  is  not  necessarily  the  fraud  of  tlie  principal. 

On  this  principle  it  was  that  the  Court  of  Common  Pleas,  in  Grant  v, 
Norwa}',  10  C.  B.  665,  held  a  shipowner  not  responsible  for  the  fraud 
of  the  captain  in  signing  bills  of  lading  without  any  goods  on  board ; 
and  so,  in  the  case  of  Coleman  v.  Riches,  16  C.  B.  104,  a  wharfinger 
was  held  not  liable  for  a  false  receipt,  which  his  agent  had  given,  rep- 
resenting that  goods  had  been  received  at  the  wharf,  which  had  not 
so  been  received.  In  neither  of  these  cases  did  the  principal  authorize 
or  in  any  way  adopt  or  obtain  the  benefit  of  the  fraudulent  act  But 
does  this  principle  apply  to  fraud  committed  in  the  making  of  contracta 
which  the  principal  has  adopted  and  of  which  he  has  claimed  and  ob- 
tained the  benefit? 

The  contract  is  made  by  the  agent  for  the  principal,  but  when  made, 
if  authorized  or  adopted,  it  becomes  in  law  the  contract  of  the  principal. 
Can  the  principal  treat  the  contract  as  his,  and  repudiate  the  fraud 
upon  which  it  was  built  as  the  agent's?  In  the  making  of  the  actual 
contract,  when  the  agent  speaks  he  does  so  with  the  voice  of  the 
principal,  for  it  is  the  principal's  contract  he  is  making. 

In  the  representations  which  immediately  preceded  the  contract,  is 
the  agent  speaking  only  for  liimself?  If  so,  on  what  principle  is  it 
that  the  principal  could  not  sue  upon  a  contract  in  itself  valid,  but  pre- 
ceded and  brought  about  by  fraudulent  representations  of  the  agent? 
And  yet  this  is  the  plain  law. 

This  brings  me  to  another  difficult)-.  For  it  would  surely  be  an 
anomalous  state  of  things,  that  the  innocent  principal  could  not  recover 
upon  his  contract  because  fraudulently  obtained  by  his  agent,  but  that. 
If  before  discovery  the  contract  be  performed,  he  may  ever  after  keep 
the  benefit  of  it.  Can  the  buyer's  right,  upon  any  sound  principle,  be 
made  to  depend  on  the  extent  to  which  the  transaction  has  been  codi> 
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pleted?  If  the  fhiad  had  been  discovered  before  the  log  was  cut,  could 
not  the  buyer  have  rescinded  the  contract?  If  so,  why  maj'  he  not 
recover  now,  when  the  state  of  things  is  unaltered  by  any  laches  or 
default  of  his  ? 

A  distinction  has  indeed  been  made  in  equity  between  contracts  per- 
formed and  unperformed.  The  latter  are  sometimes  set  aside  for  mis- 
take or  surprise,  while  the  former  are  not.  But  no  such  distinction  has 
ever  been  made  in  favor  of  fraud.  Fraud,  in  all  courts  and  at  all 
stages  of  the  transaction,  has,  I  believe,  been  held  to  vitiate  all  to 
which  it  attaches. 

Next,  as  to  the  authorities.  —  There  is,  I  believe,  no  case  in  which 
the  principal's  immunity,  under  such  circumstances,  has  been  estab- 
lished. The  only  dictum  in  favor  of  it  is,  I  believe,  that  of  Lord 
Campbell  in  the  course  of  argument  in  Wilde  v,  Gibson,  1  H.  L.  605, 
615.  It  may  be  doubted  if  it  is  correctl}*  reported,  at  any  rate  it  is 
to  be  taken,  in  my  opinion,  in  reference  only  to  the  point  then  under 
argument. 

The  authorities  the  other  way  are  as  it  seems  to  me  overwhelming. 
Baron  Parke,  in  Moens  v.  Heyworth,  10  M.  &  W.  157,  sajs :  To 
support  this  action  for  false  representation,  it  is  necessary  '^  to  prove 
that  by  words  or  acts  of  the  defendants,  or  their  agents,  it  was  made 
falsely  and  for  the  improper  purpose  of  inducing  the  other  party  to 
purchase."  Again  in  Wilson  v.  Fuller,  3  Q.  B.  77,  Tindal,  C.  J., 
in  delivering  the  considered  Judgment  of  the  full  Court  of  Exchequer 
Chamber,  says :  ^^  There  was  there  a  fraudulent  concealment  by 
Wadeson  (the  agent)  which  it  must  be  admitted  would  bind  Mrs.  Wil- 
son, if  proved."  And  here  Wadeson  was  only  agent  and  Mrs.  Wilson 
avowedly  innocent,  and  the  action  against  her,  as  here,  for  deceit. 
Again,  the  Chief  Justice  sa^'s:  *' As  to  the  representation  made  by 
Wadeson,  which  if  fraudulent  it  may  be  admitted  would  bind  her,"  &c. 
And  again,  in  the  much  canvassed  case  of  Gornfoot  v.  Fowke,  6  M.  & 
W.  373,  Baron  Parke,  who  certainly  was  not  disposed  to  overstrain 
the  rigid  rules  of  law  in  favor  of  any  general  views  of  equity,  said : 
*^  It  must  be  conceded  that  if  one  employ  an  agent  to  make  a  contract, 
and  that  agent,  though  the  principal  be  perfectly  guiltless,  knowingly 
commit  a  fraud  in  making  it,  not  only  is  the  contract  void  but  the 
principal  is  liable  to  an  action."  Lastly,  this  point  was  decided  in 
Hem  V.  NichoUs,  1  Salk.  289  ;  often  quoted,  and  so  far  as  I  know  nevei 
imp^Ached. 

To  these  dicta  must  be  added  the  authority  of  the  Exchequer  Cham- 
ber in  a  still  later  case,  Omrod  v.  Huth,  14  M.  <&  W.  651.  It  was  an 
action  for  deceit  for  fraudulently  putting  forward  certain  parcels  of 
cotton  as  fair  samples ;  and  the  defendants,  the  sellers,  were  there 
charged,  as  here,  with  making  the  fraudulent  representation.  At  the 
trial  it  appeared  that  the  sale  was  by  the  defendants'  brokers.  Colt- 
man,  J.,  who  tried  the  cause,  directed  the  Jury,  ^^  That  unless  they  could 
Infer  that  the  defendants,  or  their  brokers,  were  acquainted  with  the 
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fVaud  that  had  been  practised  in  the  packing,  or  had  acted  i&  the  trans- 
action against  good  faith  or  with  a  fraudulent  purpose,  the  defendants 
were  entitled  to  the  verdict."  On  a  bill  of  exceptions  the  EbEchequer 
Chamber  upheld  this  rulings  saying:  ''If,  indeed,  the  representation 
was  false  to  the  knowledge  of  the  party  making  it,  this  would  be  con- 
clusive evidence  of  fraud."  And  the  ''  party  making  it"  in  that  case 
was,  if  an^'body,  the  agent 

I  find  no  case  in  which  this  principle  has  been  seriously  doubted. 
I  find  no  text  writer  who  does  not  adopt  it  It  is  well  stated  in  Mr. 
Story's  Principal  and  Agent  at  §  134 :  ''  For  where-  the  acts  of  the 
agent  will  bind  the  principal,  there  his  representations,  declarations, 
and  admissions  respecting  the  subject-matter  will  also  bind  him,  if  made 
at  the  same  time  and  constituting  a  part  of  the  res  gestae"  And  again, 
at  §  135,  he  says :  ''  If  the  agent  at  the  time  of  the  contract  makes 
any  representation,  declaration,  or  admission,  touching  the  matter  of 
the  contract,  it  is  treated  as  the  representation,  declaration,  or  admis- 
sion of  the  principal  himself." 

The  defendant  has  adopted  the  sale  made  by  his  agent  and  received 
the  price.  He  has,  by  the  fraudulent  statements  of  the  agent,  obtained 
rather  more  than  twice  what  he  could  have  obtained  by  an  honest  sale. 
It  is  not  the  case  of  any  matter  collateral,  as  a  warranty  may  be.  It 
is  not  the  case  of  a  representation  made  out  of  and  beyond  the  particu- 
lar business  then  transacting  by  the  agent  on  the  principal's  behalf. 
It  is  the  representations  jnade  in  the  very  dealing  itself,  in  the  conver- 
sation that  i*esulted  in  the  contract,  that  are  in  question. 

The  defendant  claims  the  right  of  separating  the  contract  from  that 
which  induced  it,  of  holding  the  price  and  ignoring  the  false  statements 
which  largely  enhanced  it  In  my  opinion,  justice,  the  oommon  reason 
of  mankind,  and  every  sound  rule  of  law  are  opposed  to  his  doing  so. 
Whatever  his  previous  authority  to  the  agent,  whatever  his  own  inno- 
cence, he  must,  as  it  seems  to  me,  adopt  the  whole  contract,  including 
the  statements  and  representations  which  induced  it,  or  repudiate  the 
contract  altogether. 

There  are,  no  doubt,  many  frauds  committed  by  agents  which  would 
not  bind  their  principals.  But  I  hold  that  the  statements  of  the  agent 
which  are  involved  in  the  contract  as  its  foundation  or  inducement 
are  in  law  the  statements  of  the  principal. 

To  this  most  equitable  and  reasonable  extent  the  identity  of  the 
principal  with  the  agent  has  I  conceive  been  long  established  In  our 
laws.  It  has  been  much  discussed  whether  an  untrue  but  innocent 
statement  by  an  agent,  when  coupled  with  a  knowledge  in  the  princi- 
pal, would  support  an  action  of  deceit  against  the  principal  or  bar  an 
action  on  the  contract.  Such  were  the  cases  of  Comfoot  v.  Fowke 
and  Fuller  v.  Wilson. 

The  artificial  identification  of  the  agent  and  principal,  by  bringing 
the  words  of  the  one  side  by  side  with  the  knowledge  of  the  other,  in* 
duced  the  apparent  logical  consequence  of  fraud.    On  the  other  band 
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the  real  innocence  of  both  agent  and  principal  repelled  the  notion  of 
a  constructive  fraud  in  either.  A  discordance  of  views,  varjing  with 
the  point  from  which  the  subject  was  looked  at,  was  to  be  expected. 
And  the  result  is  found  in  the  elaborate  reasoning  of  the  judgments  in 
the  above  cases. 

But  what  bearing  have  they  upon  the  ease  now  in  hand?  —  a  re- 
markable one.  The  point  now  in  dispute  was  tacitly  conceded  by 
every  one.  If  the  agent's  statements  were  not  those  of  the  principal, 
it  was  needless  to  inquire  whether  they  were  fraudulent.  It  would 
have  been  enough  to  establish  that  what  the  agent  had  said  he  had 
said  without  authority,  and  the  immunity  of  the  employer  would  have 
been  established, —  it  was  needless  to  inquire  whether  the  statement 
was  fraudulent.  According  to  the  defendant's  argument  in  the  present 
case,  the  statements  by  the  house  agent  in  Cornfoot  v.  Fowke,  not 
being  authorized,  in  no  way  affected  his  principal  whether  fraudulent 
or  not ;  and  yet  the  whole  inquiry  was  confined  to  whether  they  were 
fraudulent  or  not,  —  a  needless  investigation  if  they  did  not  bind  the 
principal  at  all. 

Bnt  the  same  question  has  arisen  and  been  the  subject  of  decision  in 
another  form,  I  mean  on  the  question  of  admissibility  of  evidence. 
Whenever  the  nnauthorized  statements  of  the  agent  are  not  in  law  the 
statements  of  the  principal,  they  would  not  be  admissible  in  evidence 
against  the  principal.  To  whatever  extent  they  are  admissible,  they 
must  in  law  be  considered  the  statements  of  and  binding  on  the 
principal. 

Now,  what  is  the  rule  and  where  is  the  line  between  admissibility 
and  inadmissibilit}'  drawn?  There  was  no  more  careful  and  accurate 
judge  than  Sir  William  Grant,  and  he  states  the  rule  thus:  ^^  What 
the  agent  has  said  may  be  what  constitutes  the  agreement  of  the  prin- 
cipal, or  the  representations  or  statements  may  be  the  foundation  of 
or  the  inducement  to  the  agreement.  Therefore,  if  writing  is  not  neces- 
sary by  law,  evidence  must  be  admitted  to  prove  the  agent  did  make 
that  statement  or  representation."  Fairlie  v.  Hastings,  10  Ves.  126. 
And  this,  said  Tindal,  C.  J.,  in  Garth  v.  Howard,  8  Bing.  451,  453, 
'Ms  the  leading  case  on  the  subject." 

Other  judges  have  laid  down  a  similar  rule.  In  Langham  v.  Allnutt, 
i  Taunt.  511,  519,  Gibbs,  C.  J.,  saj's:  *' When  it  is  proved  A.  is 
agent  of  B.,  whatever  A.  does  or  says  or  writes,  in  the  making  of  a 
contract  as  agent  of  B.,  is  admissible  in  evidence,  because  it  is  part 
of  the  contract  which  he  makes  for  B.,  and  therefore  binds  B."  In 
Doe  V.  Martin,  4  T.  R.  39,  66 ;  Lord  Ken^'on  8a3'8 :  "  Without  im- 
pating  any  fraud  to  Martin,  and,  indeed,  it  is  negatived  by  the  verdict, 
the  maxim,  that  the  principal  is  civilly  responsible  for  the  acts  of  his 
agent,  universally  prevails,  both  in  courts  of  law  and  equity;  and, 
tiierefore,  whatever  misconduct  and  fraud  are  imputed  to  Cruttenden, 
it  must  affect  his  principal,  Martin." 

It  remains  to  answer  some  of  the  objections  made.    It  is  said  that 
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the  reason  why  no  action  ooald  be  maintained  by  the  seller  on  the 
contract  is,  that  the  principal  cannot  stand  in  a  better  position  than 
the  agent  who  actually  made  the  contract ;  and  that  as  the  agent  could 
not  sue  on  the  contract  the  principal  cannot.  But  this  reasoning  ap- 
plies only  to  derivative  rights.  Whereas  here  the  contract  is  the  prin- 
cipals' from  the  first  though  made  by  the  agent ;  and  as  his  title  is 
not  derivative  so  it  is  not  prejudicially  affected  by  any  acts  but  those 
which  are  in  the  eye  of  the  law  his  own. 

Another  principle  has  been  invoked,  as  it  seems  to  me  improperly. 
When  one  of  two  innocent  people  must  suffer,  he  who  has  entrusted 
the  fraudulent  agent  must,  it  is  said,  be  content  to  bear  the  loss.  If 
such  a  principle  applied  to  this  case,  I  should  have  thought  that  he 
who  entrusted  was  the  seller  and  not  the  buyer,  who  was  deceived. 
But  to  me  it  appears  to  have  no  application.  It  applies,  as  it  seems 
to  me,  only  to  cases  in  which  by  the  fraud  of  the  agent  both  parties, 
he  who  employed  him  as  agent  and  he  who  dealt  with  him,  have  been 
defrauded.  Whereas  here  there  is  only  one  sufferer,  the  other  being 
largely  a  gainer  by  the  deceit  as  matters  now  stand;  and  if  made  to 
pay  the  excess  of  price  back  would  still  retain  the  real  value  of  the 
log. 

I  will  only  add  that  the  great  importance  of  the  question,  and  the 
sincere  respect  I  have  for  those  who  take  an  opposite  view,  have  in- 
duced me  thus  fully  to  vindicate  what  I  believe  to  be  the  law,  in  favor 
of  those  who  have  been  cheated  and  against  those  who  claim  to  retain 
the  proceeds  of  the  cheat 

Bramwell,  B.'  When  it  is  considered  that  to  support  this  decla- 
ration the  plaintiff  must  prove  actual  moral  fraud  (per  Parke,  B.,  2 
Exch.  541 ;  per  Lord  Cottenham,  C,  1  H.  L.  621),  it  seems  manifest, 
according  to  common  sense  and  plain  English,  that  the  plaintiff  most 
fail ;  for  it  is  admitted  that  no  such  fraud  has  been  committed  by  the 
defendant  himself,  nor  authorized  by  him  either  by  previous  authority 
or  by  any  ratification  or  adoption  of  it  when  he  knew  of  it ;  see  per 
Lord  Cottenham,  1  H.  L.  625.  He  ratifies  the  sale  indeed,  bat  the 
fraud  is  no  part  of  the  sale,  no  part  of  the  contract, —  it  is  collateral  to  it 
It  might  have  been  made  by  some  person  in  no  sense  the  defendant's 
agent,  but  who  wanted  the  log  bought  or  removed,  and  whose  fraodu- 
lent  statement  induced  the  buyer  to  deal  for  it;  but  the  owner,  by 
selling  it  to  a  buyer  so  influenced,  would  not  be  responsible  for  a  fraud 
BO  committed.  The  present  alleged  fraud  is  equally  collateral  to  the 
contract,  is  as  little  made  by  the  defendant's  agent  for  that  purpose, 
and  as  little  adopted,  and  becomes  as  little  the  moral  fraud  of  the 
defendant,  as  in  the  case  put  Tested  then  by  the  way  in  whidi 
the  plaintiff  has  shaped  his  case,  he  ought  to  fail,  for  he  shows  neither 
the  actual  commission  of  fraud  by  the  defendant,  nor  any  authority  for 
its  coor^ssion,  nor  any  ratification  or  adoption  of  it.     He  fails  then  to 

1  After  BttittDg  the  case.  —  Ed. 
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show  that  the  defendant  indooed  him  to  buy  the  log  by  ''  fraudulently 
statiog,'*  &c.  That  this  is  so,  Wilde  v,  Gibson  seems  in  point,  and  it 
maj'  be  fairly  asked,  in  what  other  shape  can  the  plaintiff  put  his  case? 
But,  independent!}*  of  considerations  arising  from  the  way  in  which 
the  plaintiff  has  shaped  his  case,  I  think  he  ought  to  fail.  I  think  he 
could  not  have  put  it  in  any  wa}'  in  which  he  could  recover.  I  do  not 
repeat  those  remarks  already  made  which  bear  on  this,  but  there  are 
further  considerations.  The  wrong  that  was  done  to  the  plaintiff  was 
inducing  him  to  buy  by  fraudulent  representations.  This  was  actually 
done  b}'  Youngman,  and  against  him  the  plaintiff  has  a  remedj*,  as  he 
would  have  had  had  Youngman  made  the  same  representations  with  the 
same  object  and  result,  being  in  no  sense  the  defendant's  agent  It 
was  done  at  the  time  of  the  dealing  or  sale  though  the  loss  did  not 
accrue  till  after.  Now,  supposing  mahogany  had  risen  in  value,  and 
suppose  the  plaintiff  had  discovered  the  fraud  and  not  paid  for  the  log 
or  removed  it,  the  defendant  agreeing  thereto  on  disclosure  of  the 
fraud,  would  not  the  plaintiff  have  had  in  such  a  case  a  cause  of  action 
against  Youngman ?  Certainly.  Would  he  against  the  defendant?  As 
certainly  no.  What  then  is  the  difference  ?  It  is  said  to  consist  in 
this,  that  the  defendant  has  had  the  benefit  of  the  fraud,  and  so  he 
ought  to  be  liable.  But  why?  The  reasoning  would  equally  apply  had 
Youngman  been  in  no  sense  his  agent.  Or  suppose  Youngman  had 
received  the  money  and  cheated  the  defendant  of  it,  would  the  plain- 
tiff then  have  or  not  have  a  remedy  against  the  defendant?  It  cer* 
tainly  would  be  a  most  singular  thing  that  the  defendant  should  be 
liable  for  this  fraud  of  Youngman's,  though  not  liable  on  Youngman's 
warranty,  which  he  is  not,  though  the  same  reasoning  would  apply 
(See  Fenn  v,  Harrison,  8  T.  R  760 ;  per  Ashurst,  J. ;  and  the  case 
of  Brady  v.  Todd,  9  C.  B.^  N.  S.  592.)  Youngman  was  not  a  general 
agent  of  the  defendant,  nor  was  there  any  evidence  of  usage  in  the 
trade  for  such  warranties;  and,  indeed,  the  defendant's  counsel  ad- 
mitted that  the  reason  Youngman's  warranty  was  not  relied  on  was 
because  he  had  no  authority  to  give  one,  and  the  cases  referred  to 
show  the  defendant  was  not  bound  bj'  it  though  he  received  the  price 
agreed  for  on  the  face  of  it.  There  is  the  answer  to  the  general  dictum 
of  Gibbs,  C.  J.,  in  Langhorn  v,  Allnutt,  4  Taunt.  511,  519.  Let  us 
suppose  an  agent  saying,  ^*  I  will  give  a  warrant}^  and  in  writing,  then 
I  know  the  extent  of  my  liability,  but  I  will  make  no  representations 
lest  I  should  be  troubled  with  questions  as  to  their  extent  and  correct- 
ness ; "  would  it  be  reasonable  in  such  a  case  that  a  part}'  should  sue 
the  principal  on  alleged  false  representations  because  he  could  not  do 
80  successfully  on  the  warranty  ?  The  cases  referred  to  show  that,  by 
ailopting  the  transaction,  everything  done  by  the  agent  is  not  adopted. 
It  is  asked,  could  the  defendant  have  enforced  the  purchase  of  the  log 
after  both  he  and  the  plaintiff  knew  of  the  fraud?  Probably  not.  It 
may  be  that  the  contract  itself  is  void,  or  voidable  at  the  option  of  the 
defrauded  party  while  all  is  in  fieri;  or  it  may  be  it  is  so  up  to  the  dis* 
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covery  of  the  fraad.     But  suppose  the  plaintiff  had  taken  away  the  log, 
and  not  paid  for  it     What  then  would  be  the  case  of  the  defendant? 
Suppose  the  log  was  worth  half  what  it  was  sold  for,  is  the  defendant 
to  have  nothing,  or  the  real  value,  or  the  agreed  price  ?    It  seems  to 
me  the  latter.     It  seems  to  me  the  defendant  may  fairly  say,  '^  I  do 
not  rely  on  the  contract,  but  3'ou  have  taken  my  goods^  and  3'ou  toc^ 
them  on  a  representation  made  by  you  to  me  you  were  to  pay  so  much 
for  them,  and  that  you  must  pay."     It  is  a  mistake  to  assume  the  de- 
fendant is  availing  himself  of  Youngman's  fraud.     He  wants  that 
money  for  which  he  agreed  the  plaintiff  might  have  the  log.     It  may  be 
that,  without  any  representation  or  fraud,  he  would  have  got  as  large 
a  price  from  some  one  who  trusted  to  his  own  judgment.    To  what 
extent  is  such  a  liability  to  be  carried  ?    Suppose  at  a  sale  of  furniture 
and  goods  in  a  house  there  is  a  gun,  and  the  auctioneer,  in  answer  to 
inquiries,  Araudulently  asserts  it  to  be  of  a  certain  make,  which  both 
he  and  the  owner  (who  however  is  not  present)  know  it  is  not,  and 
then  it  is  bought  and  used  under  such  circumstances  as  to  make  dam- 
ages  recoverable  on  its  bursting,  is  the  seller  liable?    Suppose  in  this 
case  the  log  had  been  used  as  a  beam  to  a  house,  and  the  log  from  its 
defects  had  given  way  and  the  house  fallen,  would  the  defendant  be 
liable  for  damages  thereby  occasioned  ?    If  not,  why  is  he  now  ?    If 
he  would  be,  would  he  not  have  great  right  to  complain  of  the  buyer? 
Has  he  not,  if  he  is  liable  to  this  claim  ?    The  defendant  may  fairly 
say :  —  "  This  is  very  hard  on  me :  You  don't  use  your  own  judgment: 
you  trust  to  representations  made  to  you,  the  falsity  of  which  you  might 
have  ascertained  hy  inspection  and  inquiry  "  (for  if  not  there  would  be 
no  knowledge  thereof  in  Youugman,  and  so  no  fraud),  ^'  j'ou  don't  tell 
me  of  them,  nor  give  me  the  option  of  adopting  or  rejecting  them,  and 
now  because  they  were  made  you  bring  this  action."     How  could  the 
defendant,  how  can  any  one,  guard  himself  from  such  a  liability  as 
this?  It  is  in  vain  he  tells  his  agent  to  make  no  representation.    Is 
it  his  business  to  ask  the  buyer  if  any  statements  have  been  made? 
Surely  it  is  more  the  buyer's  duty,  when  they  have  been  made,  to  asic 
if  they  are  with  the  sanction  and  approval  of  the  principal.     In  short 
the  rule  ought  to  apply,  that,  as  between  two  innocent  persons,  be 
who  has  trusted  must  take  the  consequence ;  he  who  has  enabled  the 
commission  of  a  fraud  must  be  responsible  for  it.    Now  here  that  is 
the  plaintiff ;  he  trusted  Youngman,  the  defendants  did  not :  the  plain- 
tiff enabled  Youngman  to  cheat  him  by  trusting  his  representations 
and  making  neither  inspection  of  the  log  nor  inqniry  of  the  defendants. 
It  is  clear  Youngman  would  be  liable  to  the  plaintiff.    Are  the  defend- 
ants jointly  liable  with  him,  or  are  the}'  separate!}'  liable,  each  for  the 
whole,  or  for  what  part?    Would  a  recovery  against  Youngman  be  a 
bar  to  this   action?    As  to  the  argument  that  the  fraudulent  agent 
may  be  a  pauper,  no  doubt  he  may  be,  but  that  is  no  reason  for  fixing 
a  person  not  otherwise  liable.     If  it  were,  it  would  apply  though  the 
log  had  never  been  taken  or  paid  for ;  and  would  apply  to  make  th« 
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seller  liable  on  a  warrant}*.  For  these  reasons  and  independently  of 
ooQsiderations  arising  out  of  the  form  in  which  the  plaintiff  has  shaped 
his  case,  I  think  he  fails  to  make  out  any  cause  of  action  against  the 
defendant 

It  remains  to  examine  the  authorities.  Of  course,  if  there  was  one 
directly  in  point  in  any  of  the  superior  couits  I  should  adopt  it,  and 
leave  its  correctness  to  be  questioned  on  appeal  But  there  is  not, 
though  it  must  be  admitted  there  are  dicta  opposed  to  my  view  which 
are  entitled  to  the  greatest  weight  and  respect.  (Story's  Agency,  sects. 
58,  59,  132,  133 ;  Parsons  on  Contracts,  p.  52,  55,  3rd  ed. ;  Lord 
Wensleydale's  expression  in  Murray  v.  Mann,  2  Exch.  538 ;  and  in 
Gomfoot  V.  Fowke,  6  M.  &  W.  373).  There  is  however  no  decision  in 
point,  and  it  is  conceived  that  the  opinions  in  question  were  founded 
on  authorities  which  do  not  waiTant  them  to  the  extent  to  which  the 
plaintiff  applies  them,  an  extent  probably  far  beyond  the  meaning  of 
their  authors.  The  first  case  relied  on  is  Hern  v.  Nichols,  1  Salk.  289  ; 
but  it  is  clear  that  was  an  action  on  a  warranty,  which  was  formerly 
called  an  action  for  deceit,  and  a  good  warranty  is  shown  there,  for  it 

is  said  ^' the  plaintiff  bought  the  silk  for silk  and  the  defendant 

sold  it  to  him  for  such,  which  it  was  not"    It  is  true  the  factor  had 
committed  a  fraud,  but  that  did  not  make  the  case  less  one  of  warranty. 
The  observation  of  Holt,  C.  J.,  in  that  case,  that  he  who  employs  and 
puts  a  trust  in  the  deceiver  should  be  the  loser,  ceiiainly  affects  the 
plaintiff  more  than  the  defendants.    Grammar  v.  Nixon,  1  Stra.  653, 
is  a  case  where  the  fraudulent  agent  was  acting  within  the  presumable 
scope  of  his  authority'.    In  Murray  v.  Mann,  2  Exch.  538,  the  dicta  are 
very  wide ;  but  all  that  was  decided  was  that  money  had  and  received 
could  not  be  maintained  by  a  principal  against  an  agent  who  had  re- 
ceived money  for  the  principal,  but  who  conld  not  retain  it,  and  had 
been  compelled  to  return  it,  owing  to  the  fraudulent  way  in  which  he 
bad  obtained  it     Fuller  v.  Wilson,  3  Q.  B.  68,  cannot,  be  considered 
as  an  authority ;  for  the  Court  of  Exchequer  Chamber  declined  to  re- 
view the  question  in  Comfoot  v.  Fowke,  6  M.  &  W.  373,  and  merely 
decided  that  the  case  was  not  proved.     On  the  other  hand,  Fenn  v. 
Harrison,  3  T.  R.  760,  and  the  case  of  Brady  v.  Todd,  9  C.  B.,  N.  S. 
592,  are  authorities  for  our  decision,  for  the  reasons  above  given. 
Croft  V.  Alison,  4  B.  &  Aid.  590,  and  similar  cases  point  the  same 
way.    So,  also,  do  Coleman  v.  Riches,  16  C.  B.  104 ;  Grant  t;.  Norway, 
10  C.  B.  665 ;  though,  no  doubt,  in  those  cases  the  defendant  sought 
to  be  charged  as  principal  never,  in  any  sense,  had  the  benefit  of  the 
fraud.    But  the  judgment  of  Rolfe,  B.,  in  Cornfoot  v.  Fowke,   is 
nearly  direct  on  the  question  for  the  defendants,  and  so  are  the  opinions 
of  Lord  Cottenham,  Lord  Brougham  and  Lord  Campbell  in  the  House  of 
Lords  in  Wilde  v.  Gibson,  1  H.  L.  605.     I  think  therefore  the  nonsuit 
should  stand. 
MartiNi  B.^    The  circumstance  that  the  defendants  have  received 

^  After  stating  the  case.  —  Ed. 


384  UDELL  V.   ATHERTON.  [CHAP.  IL 

the  foil  consideration  of  a  contract  whicli  the  plaintiff  might  have 
avoided  for  fraud,  and  the  alleged  injustice  of  permitting  them  to  retain 
the  price  of  3«.  per  foot  for  an  article  worth  only  U.  3d,  and  which 
price  was  agreed  to  be  paid  by  the  plaintiff  upon  a  false  and  frauduleDt 
misrepresentation  made  by  the  agent  of  the  defendants,  has  been 
strongly  urged  as  creating  a  liability ;  but,  notwithstanding,  1  think 
there  is  none.  The  contract  was  procured  by  fraud,  and  was  there- 
fore voidable  by  the  plaintiff.  It  was  not  void,  for  the  plaintiff 
might  have  insisted  upon  its  performance.  It  was  voidable  at  his 
election.  The  fraudulent  misrepresentation  was  not  part  of  the  ooo- 
tract,  it  was  a  collateral  matter  which  would  have  entitled  the  plaintiff 
to  have  avoided  it.  There  would  have  been  no  legal  objection  to  the 
defendants  suing  as  plaintiffs  in  an  action  ;  biit  it  is  clear  that  a  plea 
of  A*aud  would  have  been  a  good  answer.  The  plaintiff  only  knew 
Toungman  in  the  transaction  ;  and  although  the  defendants  might  sue 
upon  the  contract,  they  could  have  no  greater  right  against  the  pUinttff 
than  Youngman  had,  and  as  the  plaintiff  would  have  an  answer  to  the 
action  if  brought  by  Youngman  he  must  also  have  one  to  an  action 
brought  by  the  defendants.  80,  also,  I  apprehend,  if  the  plaintiff  had 
discovered  the  defect  before  he  had  so  used  the  log  as  to  incapacitate 
him  from  returning  it,  he  might  have  returned  it  to  the  defendants  and 
rescinded  the  contract.  In  truth  the  contract  was  voidable  for  fraud 
against  every  one  so  long  as  it  was  executory  and  capable  of  being 
avoided.  But  the  contract  has  been  executed.  The  plaintiff  has  taken 
to  the  log  and  used  it,  and  the  defendants  have  received  the  price,  and 
whatever  remedy  exists  for  the  plaintiff  must  be  by  wa}'  of  action. 
The  allegation  in  the  declaration  upon  which  the  plaintiffs  right  of 
action  rests  is,  that  the  defendants  made  a  false  and  fraudulent  repre- 
sentation. But  how  can  it  be  said  with  truth  that  the  defendants  made 
such  a  representation?  The}'  themselves  never  made  it;  they  never 
authorized  Youngman  to  make  it;  they  never  knew  of  it  until  long 
afterwards  and  until  after  the  contract  had  been  executed.  All  that 
they  did  was  to  authorize  Youngman  to  sell  the  log  honestly.  No 
doubt  they  afforded  the  occasion  upon  which  the  fraudulent  misrepre- 
sentation was  made,  but  they  did  nothing  more ;  and  in  my  opinion 
this  is  too  remote  to  render  them  liable  to  this  action.  Youngman 
however  is  clearly  liable  upon  the  facts  as  assumed,  and  if  he  be  a 
solvent  man  the  plaintiff  ma}-  obtain  from  him  the  redress  to  which  he 
is  entitled.  I  do  not  think  the  circumstance,  that  he  possibly*  may  be 
a  person  not  capable  of  paying  damages,  is  one  which  can  legally  be 
taken  into  consideration  in  order  to  determine  the  liability  of  the  de- 
fendants. The  ability  to  pay  does  not  affect  the  question  of  legal  lia- 
bility for  a  wrong :  all  that  can  reason ablj*  be  required  is,  that  the  law 
should  afford  redress  against  the  individual  who  commits  it. 

For  these  reasons,  if  there  were  no  authorities  upon  the  subject,  I 
should  be  of  opinion  that  the  defendants  are  not  responsible,  hut  I 
think  the  weight  of  authority  is  in  favor  of  the  defendants.    It  is  true 
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there  are  dicta  of  most  eminent  Judges  in  favor  of  the  action,  but 
they  are  dicta  only.    The  first  is  by  Lord  C.  J.  TLndal,  in  the  judg- 
ment of  the  Exchequer  Chamber  in  Wilson  v.  Fuller,  3  Q.  B.  68,  that 
a  principal  is  bound  in  a  civil  action  by  a  fraudulent  concealment  of 
which  his  agent  was  guilty.    The  next  is  by  Baron  Parke,  in  Corn- 
foot  V.  Fowke,  6  M.  &  W.  373,  that  if  one  employ*  an  agent  to  make 
a  contract,  and  that  agent  (though  his  principal  be  perfectly  guiltless) 
knowingly  commit  a  fraud  in  making  it,  not  onh*  is  the  contract  void 
hut  the  principal  is  liable  to  an  action,  and  he  cites  Hern  v,  Nichols, 
1  Salk.  289.    This  was  a  decision  at  Nisi  Prius  by  Lord  Holt,  and, 
as  in  many  other  old  cases,  it  is  extremely  difficult  to  say  whether  it 
was  an  action  upon  a  warranty  or  one  for  deceit,  properly  so  called ; 
if  it  were  upon  a  warranty  or  contract  it  would  be  no  authority  upon 
the  present  point.     In  Coleman  v.  Riches,  hereinafter  mentioned,  Mr. 
J.  Cresswell,  in  speaking  of  it,  says  it  was  not  a  case  of  fraud.     So 
also,  in  Murray  v.  Mann,  2  Exch.  538,  Baron  Parke  again  said,  if 
an  agent  be  guilty  of  fraud  in  transacting  his  principal's  business  the 
principal  is  responsible.    There  was  another  case  referred  to,  Grammar 
V.  Nixon,  1  Str.  653 ;  but  in  realitj'  it  has  no  bearing  upon  the  present. 
It  was  the  case  of  a  servant,  not  an  agent.     The  relation  of  master  and 
servant  is  entirely  different  from  that  of  a  principal  vendor  and  his 
agent  or  brokers  to  sell.     I  quite  agree  that  no  higher  authorit}'  of  the 
kind  can  be  cited  than  the  opinions  of  Lord  C.  J.  Tindal  and  Baron 
Parke;  but  upon  the  other  hand  there  is  the  authority  of  the  Lord 
Chancellor,  Lord  Campbell,  in  Wilde  v.  Gibson,  1  H.  L.  605,  the  other 
way.     He  there  says:  '^  In  an  action  upon  contract  the  representation 
of  an  agent  is  the  representation  of  the  principal,  but  in  an  action  on 
the  case  for  deceit  the  misrepresentation  must  be  proved  against  the 
principal.'*     This,  in  my  opinion,  is  an  accurate  statement  of  the  law. 
Bat  I  think  this  case  is  concluded  by  adjudged  cases.     In  the  case  of 
Grant  v.  Norway,  10  C.  B.  665,  where  the  master  of  a  ship  had  signed 
bills  of  lading  for  goods  which  had  never  been  shipped,  it  was  held 
that  his  doing  so  did  not  make  his  owner  responsible  to  one  who  had 
made  advances  upon  the  faith  of  the  bills  of  lading.    That  is  a  much 
stronger  case  than  the  present.     The  master  of  a  ship  is  the  general 
agent  of  the  owner ;  Youngman  was  not  the  general  agent  of  the  de- 
fendants, he  was  merely  the  agent  to  sell  this  single  log.     The  repre- 
sentation of  the  master  was  a  false  and  fraudulent  misrepresentation  ; 
it  was  false,  and  false  to  his  knowledge,  and  this  constitutes  a  false 
and  fraudulent  misrepresentation:  Polhill  v.  Walters,  3  B.  &  Ad.  114; 
jet  the  owner  was  held  not  to  be  responsible.     So  also,  in  Coleman  v. 
Riches,    16   C.  B.    104,  the   defendant  was   a  wharfinger  at   Bristol, 
and  one  Board  was  his  general  manager  at  the  wharf.     The  plaintiff 
had  bought  a  parcel  of  wheat  from  one  Lewis ;  Board  signed  a  wharf 
receipt,  in  the  usual  form,  for  the  wheat  as  received  from  Lewis  at  the 
wharf.     Upon  the  production  of  the  receipt,  and  on  the  faith  of  it,  the 
plaintiff  paid  the  price  to  Lewis.    In  fact  the  wheat  had  not  been  de» 
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livered,  and  the  receipt  was  fraudulently  concocted  between  Lewis  and 
Board.    The  Court  of  Common  Pleas  held  that  the  defendant  was  not 
liable  in  an  action  for  a  false  and  fraudulent  misrepresentation.     This 
case  seems  to  me  in  point,  and  I  concur  with  what  Mr.  J.  Cress- 
well  says,  which  I  think  applicable  to  the  present,   '^  that  the  agent 
was  employed,  not  to  make  statements  but  contracts.'*     It  has  been 
decided  that  an  agent  to  sell  a  chattel  has  not  authority  to  give  a  war- 
ranty  except  specially  authorized.     This  matter  was  much  discussed 
in  Coleman  v.  Riches,  16  C.  B.  104 ;  and  Mr.  J.  Cresswell  expresses 
his  clear  opinion  that  the  agent  has  no  such  authority,  and  this  Is  in 
accordance  with  principle.     The  mere   authority  to  an  agent  to  sell 
must  be  to  sell  according  to  the  ordinary  rule  of  law,  and  that  is 
*^  caveat  emptor."    But  the  point  has  been  expressly  decided  b}*  the 
Court  of  Common  Pleas  in  Brady  v,  Todd,  9  C.  B.,  N.  S.  592,  where 
it  was  held,  that  an  agent,  being  a  servant,  authorized  to  sell  a  horse^ 
had  not  authority  to  bind  his  master  hy  a  warranty  that  the  horse  wai 
sound  and  quiet  in  harness.    This  case  therefore  substantially  over- 
rules the  Nisi  Prius  decision  in  Alexander  v.  Gibson,  2  Camp.  555. 
If,  therefore,  an  agent  to  sell  has  not  authorit}'  to  bind  the  principal 
by  a  warrant}^  how  is  it  possible  that  he  can  render  him  liable  as  upon 
a  false  and  fraudulent  misrepresentation  ?     In  my  judgment,  therefore, 
the  present  case  is  concluded  by  adjudged  cases,  and  if  the  plaintiff  is 
to  succeed  it  ought  to  be  b}'  the  judgment  of  a  court  of  error.    For 
my  own  part,  as  I  have  already  said,  I  am  satisfied  upon  legal  prin- 
ciple the  defendants  are  not  liable.     I  use  the  tests  applied  by  Mr.  J. 
Cresswell  in  Coleman  v.  Riches,  16  C.  B.  104.     First,  was  Youngman 
in  fact  authorized  bj*  the  defendants  to  make  the  representation  ?  He 
was  not.     Secondly,  was  his  situation  such  as  to  bring  the  represen- 
tation he  made  within  the  scope  of  his  authority?    I  think  not.    He 
was  employed  to  sell  in  accordance  with  the  ordinary  rule  of  law,  bat 
he  was  not  employed  to  represent  that  to  be  true  which  he  knew  to  be 
false. 

For  these  reasons  I  am  of  opinion  that  the  defendants  are  not  re- 
sponsible, and  that  the  plaintiff  must  seek  his  remedy  against  Yoang- 
man,  who,  upon  the  evidence  in  the  case,  made  the  false  and  fraudalent 
misrepresentation. 

Some  passages  were  referred  to  from  Mr.  Justice  Story's  work,  and 
also  some  pladta  from  Rolle's  Abridgment.  They  were  cited  to  the 
Court  of  Common  Pleas  in  the  cases  before  mentioned,  and  I  do  not 
think  it  necessary  to  refer  to  them. 

As  to  the  alleged  hardship  npon  the  plaintiff,  there  is  none.  He 
dealt  exclusively  ?rith  Youngman,  and  if  he  be  not  of  ability  to  pay, 
the  plaintiff  is  only  in  the  condition  of  all  persons  who  have  received 
a  wrong  at  the  hands  of  a  person  unable  to  make  redress.  As  to  the 
defendants,  I  do  not  know  the  authority  as  to  price  given  by  them  to 
Tonngman,  but  it  may  have  been  that  he  was  not  to  sell  the  mahogany 
at  a  lower  price  than  8«.  per  foot ;  in  other  words,  that  the  defendants 
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would  keep  their  wood  if  they  did  not  receive  in  exchange  for  it  a  sum 
of  money  equal  to  Ss,  per  foot  Now  the  plaintiff  has  taken  the  log 
and  has  used  it.  By  reason  of  his  own  act  he  cannot  restore  it  to  the 
defendants.  Wh}-  then  should  they  be  deprived  of  the  price  or  any 
part  of  it?  It  is  said  that  the  circumstance  of  the  defendants  having 
received  the  price  agreed  to  be  given  upon  the  false  representation 
made  by  their  agent,  renders  them  liable  to  pay  the  difference  between 
the  contract  price  and  the  real  value.  But  is  this  so  in  reason  and 
justice?  It  may  well  have  been  that  the  defendants  insisted  that  no 
lower  price  should  be  accepted  than  3s.  per  foot.  If  the  log  had  turned 
out  worth  20s.  per  foot  the  plaintiff  would  have  had  the  benefit.  The 
defendants  may  have  only  received  what  thej*  insisted  upon  having 
before  they  parted  with  the  log.  The  plaintiff  by  his  own  act  has 
deprived  the  defendants  of  the  possibility  of  its  ever  being  restored  to 
them.  What  right  has  he  in  reason  or  justice  to  deprive  the  defend- 
ants of  any  portion  of  that  price  which  they  may  have  insisted  uix>n 
having  before  they  parted  with  their  propert}'?  If  Youngman  has 
committed  a  wrong  he  is  responsible  for  it ;  but  whj'  are  the  defend- 
ants, who  have  committed  none,  to  be  deprived  of  their  property*,  and 
also  of  a  part  of  what  may  have  been  the  stipulated  price  ?  The  maxim 
of  law  is,  '^  In  pari  delicto  potior  est  conditio  defendentis."  I  think 
the  same  rule  ought  to  prevail  in  this  case,  where  there  is  equal 
innocence. 
The  result  of  our  judgments  is  that  the  rule  will  be  discharged. 

jRule  discharged. 


NEW  YORK  AND  NEW  HAVEN  RAILROAD  CX).  v. 

SCHUYLER  ET  AL. 

Court  of  Appeals  of  New  York.     1865. 

[34  N.  y.  30.] 

This  is  an  action  in  the  nature  of  a  suit  in  equity,  against  Robert 
Schuyler  and  several  hundred  other  defendants.  The  complaint  was 
sustained  by  this  court  on  demurrer,  as  will  appear  by  reference  to  the 
reported  case  in  17  N.  Y.  592.  The  object  of  the  complaint  was  to 
have  a  large  number  of  alleged  false  and  fraudulent  certificates  and 
transfers  of  pretended  stock  of  the  company,  made  by  Schuyler,  and 
charged  to  be  held  by  the  defendants,  adjudged  spurious  and  void ; 
and  to  compel  the  certificates  to  be  brought  into  court  and  cancelled ; 
and  to  enjoin  the  several  defendants  from  further  prosecuting  actions 
then  pending,  and  from  bringing  suit  against  the  company  to  enforce 
such  certificates  and  transfers,  or  to  recover  damages  for  any  reasons 
connected  therewith.^  .  •  . 

1  The  abotnct  of  the  comphunt  is  omitted.  —  Ed. 
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A  large  number  of  the  defendants  answered,  setting  forth  various 
facts  and  grounds  upon  which  they  claimed  that  the  plaintiffs  were  not 
entitled  to  the  relief  sought,  and  that  the  certificates  or  transfers 
respectivel}'  held  by  them  were,  or  ought  to  be,  treated  as  valid  and 
binding  on  the  company ;  or  damages  awarded  to  them  for  injuries  sds- 
tained  by  the  alleged  frauds  of  Schuyler,  and  many  asking  for  relief 
by  waj'  of  judgments  for  damages  against  the  company. 

The  case  was  tried  at  Special  Term.  .  .  .  The  Court  found  varioas 
facts  (hereinafter  more  particularly  stated),  upon  which  he  adjudged 
that  the  plaintiffs  were  entitled  to  the  relief  sought  bj-  their  complaint, 
as  to  most  of  the  defendants,  and  ordered  judgment  accordingly.  He 
also  found  facts  in  respect  to  a  large  number  of  the  defendants,  upon 
which  he  decided  that  the  plaintiffs  were  liable  to  them  respectively  for 
the  damages  sustained  in  consequence  of  their  certificates  or  transfers 
turning  out  to  be  false  and  fraudulent,  and  were  entitled  separately  to 
maintain  actions  against  the  plaintiffs  for  such  damages,  but  that  such 
damages  could  not  be  appropriately,  under  the  pleadings  in  the  case, 
adjudged  to  them  in  this  action. 

From  the  judgment  ...  the  plaintiffs  appealed  to  the  General  Term 
ft*om  all  that  portion  relating  to  the  rights  of  the  defendants  to  recover 
damages  for  the  injuries  to  them,  and  to  maintain  actions  against  the 
plaintiffs  therefor ;  and  some  of  the  defendants  appealed  from  so  much 
of  the  decision  as  adjudged  their  certificates  and  transfers  invalid,  and 
annulled  the  same ;  and  some  from  such  decision  and  from  the  decision 
that  relief  by  cross-judgments  for  damages  could  not  be  awarded  in  this 
suit. 

On  these  appeals  the  General  Term  of  the  first  district  aflSrmed  the 
judgment  (with  some  modifications  as  to  a  few  of  the  parties  not  now 
important  to  refer  to),  and  decided,  in  substance,  that  upon  the  facts 
found  by  the  Special  Term,  <is  to  the  several  defendants,  it  was  the 
duty  of  the  court  to  have  proceeded  and  assessed  the  amount  of  their 
damages  respectively,  and  awarded  judgments  in  this  action  against  the 
plaintiffs  therefor,  and  they  ordered  the  case  to  be  sent  back  to  the  Special 
Term  for  that  purpose.  .  .  .  The^;eupon  the  Special  Term  .  .  .  pro- 
ceeded to  make  the  said  assessments;  and  .  .  .  found  further  facts, 
.  .  .  upon  which  judgments  were  ordered  in  favor  of  said  defendants 
respectively,  to  be  entered  as  part  of  the  original  judgment  and  as  an 
amendment  thereof.  The  plaintiffs  took  exceptions  to  the  proceedings 
to  assess  •  .  .  and  to  the  judgments.  .  .  . 

The  last  or  amended  judgment  was  entered  June  30,  1864,  and  from 
this  judgment  the  plaintiffs  again  appealed  to  the  General  Term,  where 
the  same  was  affirmed ;  and  from  such  affirmance  the  plaintiffs  appeal 
to  this  court.*  .  .  . 

The  particular  facts  of  individual  cases,  or  classes  of  cases,  are 
stated  so  far  as  necessar}'  in  the  course  of  the  opinion.     The  general 

1  From  the  statement  and  iilso  from  the  opinion  ha^e  been  omitted  paasages  daA 
ing  with  appeals  taken  in  behalf  of  diven  defendants.  — -  Ed. 
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facts  as  foand  by  the  ooart  on  the  trial,  as  they  appear  ft'om  the  plead- 
ings  and  ease,  are,  in  substance,  as  follows :  — 

That  the  plaintiffs  were  duly  incorporated  by  the  legislature  of  the 
State  of  Connecticut  in  1844 ;  and  by  an  act  of  the  legislature  of 
this  State,  passed  in  1846,  were  authorized  to  extend  their  road  into 
this  State,  and  clothed  with  necessary  powers  for  conducting  its  busi- 
ness in  this  State ;  that  the  act  of  incorporation  provided  that  the 
capital  stock  of  the  company  should  be  two  millions  of  dollars,  with 
the  privilege  of  increasing  the  same  to  three  millions,  to  be  divided  into 
shares  of  one  hundred  dollars  each,  which  shares  should  be  deemed 
personal  property  and  be  transferred  in  such  manner  and  in  such  places 
as  the  by-laws  of  said  company  should  direct ;  and  that  the  directors 
Bbould  have  full  power  to  make  and  prescribe  such  by-laws,  rules  and 
regulations,  as  they  should  deem  needful  and  proper,  touching  the  dis- 
position and  management  of  the  stock,  property,  estate  and  effects  of 
the  said  company,  the  transfer  of  the  shares,  the  duties  and  conduct  of 
their  officers  and  servants,  the  election  and  meetings  of  the  directors, 
and  all  matters  whatsoever  which  might  appertain  to  the  concerns  of 
said  company*. 

That  the  original  corporators  failed  to  obtain  subscriptions  for  stock 
sufficient  to  organize  the  companj*  till  1846.  That  on  the  19th  of  May, 
1846,  a  board  of  directors  was  elected,  who  organized  their  body  on  the 
same  day  by  electing  Robert  Schuyler  president,  which  office  he  con* 
tlnued  to  hold  till  his  resignation  thereof  July  4,  1854.  That  on  the 
9th  of  July,  1846,  the  board  of  directors  established,  b3*  certain  by-laws 
adopted  b}'  them,  a  sj'stem  concerning  the  transfer  of  stock  of  the  com- 
pany and  the  issuing  of  certificates  therefor,  according  to  which  stocks 
were  transferable  onlj'  on  the  books  of  the  company  b}*  the  shareholder 
or  his  attorney'  dul}'  appointed,  and  on  the  surrender  of  the  certificate 
held  by  him  when  an}'  certificate  had  been  issued.  The  same  by-laws 
prescribed  the  form  of  the  transfer,  as  follows :  — 


New  York  and  New  Haven  Railroad  Compant. 

No.  10,002. 


e 

£  g  Capital  $8,000,000.  Shares  $100  each. 

1 1  New  York  Office. 

5|  For  value  received  .  .  .  hereby  assign  and  transfer  unto  .  .  . 
f  ^  all  right,  title  and  interest  in  .  .  .  shares  in  the  capital  stock  of 
^     the  New  York  and  New  Haven  Railroad  Company. 

g        New  York,  .  .  .  ,  18  .  . 

And  transfer  books  were  provided  for  the  use  of  the  agents,  in  which 
transfers  of  this  foi*m  were  printed  in  blank ;  and  the  by-laws  also 
directed  that  a  form  of  stock  certificate  should  be  adopted ;  and  one 
was  adopted  and  invariably  used  .  .  .  with  a  blank  assignment  and 
power  of  attorney  printed  upon  the  back  of  it,  as  follows :  — 
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New  York  akd  New  Haven  Railroad  Compant. 

No.  5,294. 

Capital  $3,000,000.  Shares  $100  each. 

New  York  Office. 

Be  it  known,  that  .  .  .  entitled  to  •  .  .  shares  of  the  capital 

stock  of  the  New  York  and  New  Haven  Railroad  Company,  traos- 

^^   ferable  on  the  books  of  the  company,  at  its  office,  in  the  city  of 

^  New  York,  by  the  said  •  •  .  or  •  •  •  attorney,  on  the  surrender 

a    of  this  certificate. 

.g       New  York,  .  .  .  ,  18  .  . 

e  ...»  Transfer  AgenL 

n        Enow  all  men  by  these  presents,  that  ...  for  value  received, 
^    ha  .  •  bargained,  sold,  assigned   and  transferred,  and  b}'  these 
rd    presents  do  bargain,  sell,  assign  and  transfer  unto  .  .  .  of  .  .  . 
i    shares  in  the  capital  stock  of  the  New  York  and  New  Haven  Rail- 
^    road  Company,  standing  in  .  .  .  name  on  the  books  of  the  said 
S    company,  and  transferable  only  at  its  office  in  the  city  of  New 
g    York.     And  ...  do  hereby  constitute  and  appoint  .  .  .  true  and 
^    lawful  attorney  irrevocable,  for  .  ^  .  and  in  .  .  .  name  and  stead, 
£    but  to  .   .  .  ,  use,  to  sell,  assign,  transfer  and  set  over  all  or  any 
part  of  the  said  stock ;  and  for  that  purpose  to  make  and  execute 
all  necessary  acts  of  assignments  and  transfer,  and  one  or  more 
persons  to  substitute  with  like  full  power,  hereby  ratifying  and 
confirming  all  that  .  .  .  said  attorney  or  .  .  .  substitute  or  substi- 
tutes shall  lawfully  do  by  virtue  hereof. 

In  witness  hereof  .   .    .   hereunto  set  .  .  .  hand  and  seal,  the 
.  .  .  day  of  ...  ,  one  thousand  eight  hundred  and  fifty  .  .  . 
Sealed  and  delivered  in  the  presence  of  .  .  . 

These  certificates,  with  the  blank  assignment  and  power  of  attornej 
upon  them,  were  printed  and  bound  in  books  with  margins  for  enteriDg 
the  time  of  issuing  the  certificate,  the  number  of  shares,  the  number 
of  the  certificate  and  to  whom  issued  ;  which  mai'gins  remained  bound  in 
the  books  after  the  certificates  were  cut  out  and  issued,  and  cojstitoted 
a  memorandum  of  all  the  certificates  issued ;  these  books  were  fur- 
nished  by  the  company  to  the  transfer  agents.    A  stock  ledger  was 
also  kept,  in  which  each  stockholder  was  credited  with  the  shares 
transferred  to  him  and  debited  with  those  transferred  by  him,  and  in  a 
separate  column  in  each  stockholder's  account  was  entered  the  number 
of  shares  represented  by  each  certificate  issued  to  him  and  the  number 
of  the  certificate,  and  when  a  certificate  was  surrendered,  a  line  was 
drawn  through  this  entry,  so  that  the  uncancelled  chaises  in  the  oe^ 
tificate  column  indicated  the  amount  of  each  stockholder's  stock  repre- 
sented by  outstanding  certificates,  and  by  a  comparison  of  tlic  aggre- 
gate of  such  charges  with  the  aggregate  balances  of  every  stockholder's 


I 

J 
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acooQDt,  an  J  over-issue  of  certificates  would  be  made  to  appear.  These 
books  were  not  accessible  to  the  public,  and  dealers  in  stock  had  no 
meaus  of  information  as  to  the  title  of  parties  proposing  to  dispose  of 
stock,  except  such  as  was  furnished  by  the  certificates  above  mentioned 
or  by  the  agents  of  the  company. 

That  on  the  dd  day  of  February,  1847,  Robert  Schuyler  was  ap- 
pointed transfer  agent  of  the  company  at  the  city  of  New  York,  and  a 
transfer  oflSce  was  established  in  that  city ;  other  ofl^ces  and  agencies 
were  also  established  in  the  cities  of  Boston  and  New  Haven.  From 
that  time  forward  to  and  Including  July  dd,  1854,  the  entire  control 
and  management  of  the  transfer  oflSce  and  agenc}'  at  New  York  was 
left  in  the  hands  of  said  Schuyler,  without  any  examination  or  interfer- 
ence on  the  part  of  said  company  or  its  directors,  he  being  also,  during 
the  whole  period,  the  president  of  the  company  and  one  of  its  direc- 
tors (and  the  meetings  of  the  board  of  directors  appear  from  the 
minutes  to  have  been  held  at  his  oflfice  in  New  York). 

That  in  August,  1851,  the  lK>ard  of  directors  resolved  to  fill  up  the 
capiUl  stock  to  $3,000,000,  being  30,000  shares,  and  directed  that  the 
same  be  apportioned  amongst  the  existing  shareholders  as  then  stand- 
ing on  the  stock  ledger ;  such  distribution  was  made,  and  the  stock 
(except  68  shares  not  taken,  which  remained,  in  part,  undisposed  of 
till  October  15,  1849)  was  taken  by  such  distributees ;  that  the  stock 
originall}'  subscribed,  and  that  afterwaixis  distributed,  was,  in  most 
cases,  transferred  on  l)ehalf  of  the  company  by  one  of  the  transfer 
agents  to  the  person  entitled,  and  certificates  were  issued  b}'  such 
agent  in  the  form  above  set  forth  ;  that  during  the  time  Schuyler  was 
such  agent,  transfere  of  stock  were  made  on  the  books  to  the  transfer 
agents  on  account  of  the  company*,  and  such  stock  afterwards  disposed 
of  by  such  agents  ;  that  Robert  Sehu3ier  was  a  member  of  the  firm  of 
B.  &  G.  L.  Schuyler ;  that  said  firm  held  large  amounts  of  the  stock 
of  the  compan}',  and  from  its  organization  to  July  3,  1864,  were  large 
and  constant  dealers  therein,  and  Robert  Schuyler,  as  transfer  agent 
doring  this  whole  period,  attended  to  transfers  and  issued  certificates 
to  them  in  the  same  manner  that  he  did  of  stock  standing  in  the  names 
of  other  persons,  and  no  restriction  appears  at  any  time  to  have  been 
pot  by  the  company  upon  his  ofiHcial  action  toward  or  with  his  said 
firm. 

On  the  first  day  of  Februarj',  1848,  Robert  Schuyler,  as  such  trans- 
fer agent,  commenced  the  over-issue  of  certificates  to  his  said  firm,  and 
DD  that  day  such  over-issue  was  sixty  shares ;  and  such  over-issue  con- 
tinned  thenceforth,  and  at  all  times  thereafter  there  was  over-issue  of 
certificates  in  the  stock  account  of  R.  &  G.  L.  Schuyler.  On  the  20th 
of  March,  1848,  the  over-issue  b}*  transfer  commenced,  and  on  that  day 
the  number  of  shares  transferred  by  R.  &  G.  L.  Schuyler  exceeded  the 
Qomber  transferred  to  them  by  sixtj'  shares.  Such  excessive  transfers 
continued  till  Jannarv,  1849,  the  amount  thereof  fluctuating  from  time 
to  time  as  transfers  were  made  to  and  by  R.  &  G.  L.  Schuyler,  but  the 
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balance  on  the  books  of  the  company  was  against  them  at  all  times 
daring  that  period.  .  The  excessive  issues  of  such  stock  so  transferred 
on  the  books  of  the  company  by  R.  <&  6.  L.  Schuyler,  were  credited  to 
the  transferees  in  their  respective  accounts,  and  when  retransfcrred 
were  charged  in  such  accounts  and  credited  to  the  new  transferee. 
These  transfers  were  made  in  great  part  under  the  power  of  attorney 
executed  in  blank  by  B.  &  G.  L.  Schuyler  indorsed  on  the  over-issoed 
certificates,  b}'  the  holders  thereof,  and  such  certificates  were,  on  mak- 
ing such  transfers,  brought  in,  surrendered  and  cancelled.  During  this 
period,  the  amount  of  the  over-issued  certificates  and  over-issued 
transfers  was  not  in  excess  of  the  30,000  shares  of  the  authorized 
capital  of  the  company. 

On  the  10th  of  January,  1849,  the  excessive  transfers  amounted  to 
1,191  shares,  but  between  that  day  and  the  31st  of  January,  shares 
were  transferred  to  R.  &  G.  L.  Schuyler  by  various  persons,  sufficient  to 
turn  the  balance  of  transfers  in  their  favor.  In  August,  1851,  when 
the  5,000  additional  stock  was  distributed,  the  firm  of  R.  &  G.  L 
Schuyler  had  standing  to  their  credit  854  shares ;  and  in  making  the 
disti'ibution  and  dividend  in  that  month,  the  stocks  previously  trans- 
ferred to  the  various  persons  holding  the  over-issued  certificates,  were 
treated  by  the  company  as  genuine  stock ;  there  was  at  this  time  outr 
standing  certificates  issued  to  that  fii*m,  beyond  the  amount  of  their 
credits,  for  1,277  shares ;  that  the  over-issued  certificates  continued  to 
increase  till  October  17,  1853,  at  which  time  it  had  reached  7,042 
shares,  but  the  number  of  incoming  certificates  up  to  that  time  had  not 
exceeded  the  credits  of  R.  <&  G.  L.  Schuyler  by  transfers  made  to 
them,  so  that  on  the  17th  of  October,  1853,  their  account  showed  a 
balance  by  transfer  to  them  of  four  shares.  On  that  da}'  a  transfer  of 
100  shares  was  charged  to  them,  and  thenceforward  to  and  inclnding 
July  3,  1854,  the  balance  of  transfers  against  them  continued  to  in- 
crease until  it  reached  17,497  shares,  and  at  the  same  date  the  oat- 
standing  certificates  against  them  amounted  to  1,648  shares.  All  the 
certificates  issued,  including  the  false  and  over-issued  certificates,  were 
regularl}^  entered  in  numerical  order  in  the  certificate  books  and  stodc 
ledger,  and  an  examination  of  such  books  would  at  all  times  have 
shown  what  certificates  were  outstanding,  and  a  comparison  between  the 
footings  of  the  several  books  would  have  shown  whether  R.  &  G.  L 
Schuyler  were  or  were  not  entitled  to  receive  certificates. 

The  over-issued  certificates  and  transfers  were,  in  all  cases  in  which 
"jdgments  have  been  given  to  defendants,  purchased  or  received  by 
them  in  good  faith  on  the  payment  or  advance  of  money.  It  was  an 
established  usage  in  the  city  of  New  York  to  make  purchases  of  stock 
and  make  loans  thereon  on  the  faith  of  such  certificates,  with  the 
assignment  and  power  of  attorney  thereon  executed  in  blank  by  the 
party  to  whom  originally  issued,  and  they  were  transferred  in  the 
course  of  business  from  hand  to  hand  by  deliver3\  It  was  a  usage  also 
to  take  transfers  of  stock  in  the  course  of  dealing  on  the  books  of  the 
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corporation  without  receiving  a  certificate ;  and,  according  to  the  ordv 
nary  mode  of  business,  transfers  were  not  allowed  by  corporations  with- 
out the  surrender  and  cancellation  of  the  outstanding  certificate  when 
one  had  been  issued  ;  and  according  to  the  usage  among  corporations  in 
New  York,  dealers  in  their  stock  were  not  allowed  access  to  their  books, 
and  it  was  not  the  custom  for  dealers  to  make  examinations  thereof. 
That  the  stock  of  the  New  York  &  New  Haven  Railroad  Company'  was 
largely  dealt  in,  in  the  city  of  New  York,  by  the  delivery  of  certificates 
and  assignments  in  blank,  and  large  amounts  of  such  certificates  were 
constantly  in  circulation,  and  many  of  them  purported  to  be  issued  to  R. 
&  G.  L.  Schuyler,  and  were  signed  by  Robert  Schu^'ler  as  transfer  agent. 

In  many  cases  where  valid  certificates  of  stock  had  been  issued  to 
R.  &  6.  L.  Schuyler  for  stock  actually  belonging  to  them,  and  out- 
standing to  their  credit  on  the  books  at  the  time,  and  while  such 
certificates,  with  the  usual  assignments  and  powers  of  attornej'  exe- 
cuted in  blank  were  outstanding  in  the  hands  of  bona  fide  holders,  the 
stock  was  permitted  to  be  transferred  by  R.  Schuyler  in  the  firm  name 
to  other  persons,  who  took  the  same  for  value  in  good  faith,  without 
the  surrender  of  the  outstanding  certificates.  The  rule  on  this  subject^ 
as  established  by  the  by-laws,  was  generall}'  observed,  but  in  the  case 
of  R.  &  6.  L.  Schuyler  and  a  few  other  persons^  it  was  disregarded  by 
R.  Schnyler  and  the  clerks  of  his  ofl9ce. 

That  the  railroad  company  kept  no  bank  account  for  the  deposit  of 
moneys ;  that  money  received  on  behalf  of  the  company*  on  construc- 
tion account  from  time  to  time  by  Robert  Schuyler,  as  president  or 
transfer  agent,  was,  from  time  to  time,  deposited  by  him  in  the  bank 
acconnts  of  the  firm  of  R  &  6.  L.  Schuyler,  and  when  payments  were 
made  by  Schuyler  on  behalf  of  the  company,  the  money  was  obtained  by 
R.  Schuyler ;  that  large  amounts  were  so  obtained  from  time  to  time, 
and  frequently  from  the  firm  of  R.  &  G.  L.  Schuyler ;  that  said  moneys 
were  drawn  out  from  time  to  time  as  needed  on  their  checks ;  that  the 
money  so  obtained  by  R.  Schuyler  was  raised  by  the  said  Robert 
Schuyler  in  the  name  of  his  said  firm  of  R.  &  G.  L.  Schuyler  indis- 
criminately on  genuine  and  spurious  certificates  of  the  stock  of  said 
company ;  but  it  is  not  found  to  what  time  such  moneys  continued  to 
be  raised. 

The  firm  of  R  AG. L.  Schuyler  failed  July  8, 1854,  and  R.  Schuyler, 
on  the  morning  of  the  4th  of  July,  by  letter,  resigned  the  ofiBces  of 
president,  director  and  transfer  agent,  and  called  the  attention  of  the 
board  of  directors  to  the  over-issues  appearing  in  the  books.  It  is  also 
found  by  the  court  that  up  to  that  time  ^*  there  was  no  evidence  of  any 
actual  knowledge  by  any  of  the  other  directors  of  any  fraudulent  acts 
on  the  part  of  Schuyler  in  the  performance  of  his  duties  as  transfer 
agent,"  and  the  evidence  tended  to  establish  that  he  stood  high  in  the 
confidence  of  the  community  as  a  man  of  integrity  and  business  capa- 
city; but  the  court  further  found  '^that  a  proper  examination  of  the 
books  by  the  directors  would  have  enabled  them  to  discover  the  frauds 
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which  were  perpetrated  by  Schuyler,  and  that  the  board  of  directors 
was  guilty  of  negligence  in  not  making  such  examination,  and  in  leay- 
ing  the  entire  charge  and  control  of  the  transfer  of  shares  and  giving 
of  certificates  with  Schuyler  without  making  such  examinations,"  and 
^^  that  the  plaintiffs,  by  their  transfer  agent  or  clerks,  carelessly,  neglir 
gently  and  improperly  conducted,  in  relation  to  the  transfer  of  the 
stock  on  the  books  of  the  company  and  the  issuing  of  certificates  there- 
for, in  the  allowance  of  transfers  of  shares  of  stock  on  the  books  of  the 
company  and  in  issuing  certificates  therefor,  when  no  such  shares 
existed,  or  when  such  certificates  were  not  true,  and  in  permitting 
transfers  of  spurious  stock  to  be  made  on  the  books  of  the  company 
and  certificates  of  spurious  stock  to  be  issued  to  persons  who,  in  good 
faith,  advanced  money  or  other  property  thereon,  and  in  permitUog 
shares  of  stock  to  be  transferred  to  other  persons  than  those  holding 
the  certificates  thereof  without  requiring  a  surrender  of  such  cer- 
tificates." 

^^  That  the  defendants  received  their  transfers  of  stock  through  the 
acts  and  neglect  of  the  transfer  agent,  or  of  the  oflScers  of  said  corn- 
pan}',  or  certificates  issued  by  the  acts  and  neglect  of  the  transfer  agent 
and  ofiQcers  of  the  company,  or  certificates  of  stock  valid  when  issued, 
but  rendered  valueless  by  the  fraudulent  or  negligent  pursuance  of 
transfers  of  such  stock  to  subsequent  bona  fide  purchasers  without  the 
surrender  of  the  outstanding  certificates ;  and  have  been  misled  by  the 
acts  and  neglect  of  the  transfer  agent  or  officers  of  said  company,  in 
relation  to  such  transfers  and  certificates,  and  have,  in  good  faith,  and 
without  an}'  violation  on  their  part  or  in  their  knowledge  of  the  by- 
laws and  rules  of  the  company-,  advanced  money  and  other  considera- 
tions on  the  faith  of  such  transfers  and  certificates." 

Oeo,  F*.  Comstock  and  William  Tracy ^  for  the  plaintiffs. 

Chas,  O*  Conor  and  (7.  A.  Hapdlio,  Mann  Jb  Rodman^  J.  XfOrocgue^ 
W,  Hutchinsy  W.  IT,  Peckham^  Jno.  M,  Buckingham  and  D.  D. 
Fields  Barlow  A  Kennedy^  Wm.  M.  Evarts^  Judah  A  Dickman^ 
Weeks,  DeForest  db  Foster^  C.  N.  Potter^  A.  W,  Lord,  D,  D.  Lard, 
J,  S.  Stearns,  Dan.  Marvin^  W,  Butherfordf  J.  E.  Parsons,  for  varioos 
defendants. 

Dayis,  J.^  This  somewhat  summary  disposition  of  the  preliminaij 
points  of  the  case  leaves  an  open  path  to  its  meritorious  questions, 
some  of  which,  however,  may  be  disposed  of  even  more  summarily. 
One  of  these  is  the  question  whether  the  stock  purporting  to  be  created 
by  the  false  certificates  and  fraudulent  transfers  of  Schuyler  can  be 
valid  stock  of  the  corporation  and  become  part  of  its  capital.  In  the 
nature  of  things  this  is  impossible.  A  corporation  with  a  fixed  capital 
divided  into  a  fixed  number  of  shares  can  have  no  power  of  its  own 
volition,  or  by  any  act  of  its  officers  and  agents,  to  enlarge  its  capital 
or  increase  the  number  of  shares  Into  which  it  is  divided.    Th« 

^  After  discnflsing  qoesdons  as  to  procednM.  —  fin. 
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snpreme  legislative  power  of  the  State  can  alone  confer  that  aathority 
and  remove  or  consent  to  the  removal  of  i^estrictions  which  are  part  of 
the  fundamental  law  of  the  corporate  being ;  and  hence  every  attempt 
of  the  corporation  to  exert  such  a  power  before  it  is  conferred,  by 
any  direct  and  express  action  of  its  officers  is  void ;  and  hence 
every  indirect  and  fraudulent  attempt  to  do  so  is  void ;  for  if  such  a 
result  cannot  be  accomplished  directly  by  the  whole  machinery  of  the 
corporate  powers,  it  is  absurd  to  suppose  that  it  can  be  produced  by 
the  covert  or  fraudulent  efforts  of  one  or  more  of  the  agents  of  the 
corporation.  .  .  . 

Another  important  legal  proposition  in  the  case  is  so  deav  upon 
principle,  and  so  distinctly  settled  by  authorit}*,  that  nothing  but  con- 
fusion can  flow  from  its  discussion.  It  will  bear  no  niore  than  plain 
enunciation.  A  coiporation  is  liabletto  the  same  extent  and  under  the 
same  circumstances  as  a  natural  person  for  the  consequences  of  its 
wrongful  acts,  and  will  be  held  to  respond  in  a  civil  action  at  the  suit  of 
an  injured  party  for  every  grade  and  description  of  forcible,  malicious 
or  negligent  tort  or  wrong  which  it  commits,  however  foreign  to  its  na- 
ture or  bej'ond  its  granted  powers  the  wrongful  transaction  or  act  may 
be.  (Life  and  Fire  Ins.  Co.  v.  Mechanics'  Fire  Ins.  Co.,  7  Wend.  31 ; 
Angell  on  Corp.,  §§  382,  388,  391  ;  Albert  v..  Savings  Bank,  2  Mary. 
Dec  169  ;  Goodspeed  v.  East  Haddam  Bank,  22  Conn.  541 ;  Bissell  v. 
Michigan  Southern  and  Northern  Indiana  Raih'oad  Co.,  22  N.  Y.  305^ 
309,  per  Selden,  J. ;  1  Wend.  Black,  [note],  476 ;  Green  v.  London 
Omnibus  Co.,  7  C.  B.  290  [N.  S.] ;  Frankfort  Bank  v.  Johnson,  24 
Maine,  490;  Philadelphia  and  Baltimore  Railroad  Co.  v.  Quigl}',  21 
How.  U.  S.  209,  and  cases  cited  by  Campbell,  J.) 

It  follows,  from  this  pro[x>sition,  that  if  it  were  established  in  this 
case  that  the  corporation  itself  issued  the  false  certificates  of  stock  and 
permitted  the  fraudulent  transfers  of  spurious  stock,  it  would  be  liable 
to  the  party  directly  deceived  and  injured  by  that  transaction.  The 
incapacity  to  create  the  spurious  stock  would  be  no  defence  to  an 
action  for  damages  for  the  injury.  On  the  contrar}*,  that  very  inca- 
pacity, since  it  would  render  the  certificate  or  transfer  a  fraud  and 
deceit,  would  itself  be  the  cause  of  the  injury  and  the  basis  of  re- 
covery. No  court  would  hear  the  corporation  assert  that  its  wrongful 
act  was  beyond  its  chartered  powers,  and  therefore  ineffective  to 
charge  it  with  the  injurious  consequences  of  the  fraud.  But  in  this 
case  the  false  certificates  were  issued  and  the  spurious  stock  trans- 
ferred by  an  ofiHcer  of  the  corporation.  A  corporation  aggregate  being 
an  artificial  body  —  an  imaginary  person  of  the  law,  so  to  speak  —  is, 
from  its  nature,  incapable  of  doing  any  act  except  through  agents  to 
whom  is  given  by  its  fundamental  law,  or  in  pursuance  of  it,  every 
power  of  action  it  is  capable  of  possessing  or  exercising.  Hence  the 
rale  has  been  established,  and  may  now  also  be  stated  as  an  indispu- 
table principle,  that  a  corporation  is  responsible  for  the  acts  or  negli* 
fence  of  its  agents  while  engaged  in  the  business  of  the  agency,  to  th« 
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same  extent  and  under  the  same  circumstanoes,  that  a  natorai  person 
is  chargeable  with  the  acts  or  negligence  of  his  agent ;  and  *"  there  can 
be  no  doubt,"  says  Lord  Ch.  Cran worth  iu  Ranger  v.  The  Great 
Western  R.  R.  Co.,  ^^  that  if  the  agents  employed  conduct  themselves 
fraudulently  so  that  if  they  had  been  acting  for  private  employers  the 
persons  for  whom  they  were  acting  would  have  been  affected  by  their 
fraud,  the  same  principles  must  prevail  where  the  principal  under 
whom  the  agent  acts  is  a  corporation."  (5  House  of  Lords  Cases,  86, 
87  ;  Thayer  w.  Barlow,  19  Pick.  511 ;  4  Sei-g.  &  Rawl.  16  ;  7  Wend.  31 ; 
Frankfort  Bank  v.  Johnson,  24  Maine,  490 ;  Story  on  Agency,  sec.  308; 
Angel  &  Ames  on  Corp.  sea  382,  388.) 

This  brings  us  to  consider  the  propositions  on  which  the  liability  of 
the  company  to  respond  in  damages  to  the  defendants  must  depend. 
They  are  either  general  as  api^icable  to  all  of  the  defendants,  or 
special  as  growing  out  of  the  particular  facts  of  some  one  or  more  of 
the  defendants ;  and  it  is  impracticable,  without  danger  of  injustice,  to 
group  the  cases  of  all  the  defendants  together  and  consider  them  in 
mass,  however  desirable  that  course  might  be  in  order  to  avoid  pro- 
lixity. In  one  general  proposition  an  inquiry  is  primarily  involved  into 
the  duties  concerning  its  stock  which  the  corporation  owed  to  the 
public  and  especially  to  all  who  might  become  dealers  therein.  The 
charter  of  the  com  pan}'  was  voluntarily  sought  and  accepted.  It 
created  a  private  trading  body  having  in  view  pecuniary  gains  and 
advantages.  The  legislature  limited  the  capital  and  fixed  the  number 
of  shares  into  which  it  might  be  divided,  and  declared  them  to  be 
personal  property  to  be  transferred  in  such  manner  and  at  such  times 
and  places  as  the  by-laws  of  the  company  should  direct,  and  then 
handed  over  to  the  directors  a  discretion,  restrained  only  by  the  laws 
of  the  State  and  the  United  States,  to  enact  by-laws  touching  the  dis- 
position and  management  of  the  stock,  the  transfer  of  shares,  the 
duties  and  conduct  of  officers,  ^'  and  all  other  matters  that  might  ap- 
pertain to  the  concerns  of  the  compan}'."  These  powers  were  sought 
and  granted  with  a  view  to  well  known  and  established  commercial 
usages.  It  was  doubtless  a  matter  of  choice  to  what  extent  the  com- 
pany would  exercise  them,  but  the  directors  chose  to  use  them  in  their 
broadest  significance.  They  proceeded  to  enact  by-laws  to  regulate  the 
transfer  of  stock  and  the  issuing  of  certificates  on  such  transfers. 
They  adopted  a  form  of  transfer,  of  certificate  and  of  assignment  and 
power  of  attorney  indorsed  thereon,  and  gave  them  ever}*  character- 
istic of  negotiability  in  their  power  to  confer.  They  sought  the  com- 
mercial centre  of  this  continent  and  there  established  a  transfer  ofllce 
and  agency,  and  thus  gave  and  secured  the  most  unbounded  facilities 
for  dealing  in  the  stock.  Their  purposes,  obviously,  were  to  lay  hold 
of  the  advantages  which  such  facilities  were  sure  to  bring  to  the  stock 
by  enhancing  its  monetary  and  convertible  value.  This  course  was 
legitimate ;  but  it  brought  with  it  corresponding  duties  and  obligations. 
I  cannot  doubt  but  that  upon  general  and  long  established  principles  of 
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law,  the  corpoi-ation  became  bound  to  the  exercise,  in  this  branch  of 
its  business,  of  such  ordinary  care  and  skill  as  should  afford  to  dealers 
a  safe  and  reliable  mode  of  acquiring  title  to  its  shares  in  the  form  of 
transfers  and  certificates  as  provided  by  its  by-laws.  ^*  The  law  always 
imposes  upon  every  one  who  attempts  to^do  anything  even  gratuitously 
for  another,  some  degree  of  care  and  skill  in  the  performance  of  what 
be  has  undertaken.  .  .  .  Mere  negligence,  where  there  is  no  obligation 
to  use  care,  as  where  a  man  digs  a  pit  upon  his  own  land  and  leaves  it 
open,  affords  no  ground  of  action,  but  where  there  is  anything  in  the 
circumstances  to  create  a  duty  to  an  individual  or  to  the  public,  any 
neglect  to  perform  that  duty  from  which  injur}-  arises,  is  actionable." 
(Per  Selden,  J.,  in  Nolton  v.  Western  R.  R.  Co.,  15  N.  Y.  444 ;  Goggs 
V.  Bernard,  Ld.  Raym.  909.)  .  .  . 

I  cannot,  therefore,  subscribe  to  the  idea  that  the  duties  of  the 
plaintiffs,  in  respect  to  tlieir  stock,  were  limited  to  themselves  and 
existing  shareholders.  They  extended  also  to  the  commercial  com* 
munity  whose  confidence  and  trade  the  plaintiffs  invited,  and  who  in 
turn  were  entitled  to  good  faith  and  fair  dealing  at  the  hands  of  the 
company;  and  they  sprang  into  full  vigor  in  behalf  of  every  party 
who  entered  upon  such  dealing. 

The  next  important  general  inquiry  is  into  the  manner  in  which  the 
plaintiffs  discharged  those  duties  at  their  New  York  agency,  with  a 
view  to  determine  whether  their  conduct  has  been  of  such  a  character 
that  the  law,  in  behalf  of  innocent  pai-ties,  and  to  prevent  injustice, 
will  imply  authority  in  the  agent  to  do  the  acts  that  have  occasioned 
the  injur}*,  on  the  principle  of  estoppel  %9i  pais.  This  inquiry  was  not 
involved  in  the  case  of  the  Mechanics'  Bank  against  these  plaintiffs 
(3  Kern.  599),  for  the  facts  upon  which  it  arises  were  not  then  before 
the  Court,  and  the  questions  discussed  did  not  embrace  them.  The 
only  question  of  estoppel  considered  in  that  case  was  the  one  arising 
OD  the  face  of  the  certificate  itself,  and  the  learned  judge  who  pro- 
nounced the  opinion  was  very  careful  to  define  the  limits  of  the  au- 
thority as  they  appeared  in  that  case,  and  to  declare  that  the  appoint- 
ment, by  its  terms,  did  not  include  the  acts,  and  that  there  was  *'  no 
pretence  that  the  authority  conferred  was  ever  enlarged  by  any  holding 
out  or  recognition  of  such  acts."    (3  Eem.  636.) 

The  doctrine  of  implied  agency,  when  it  arises  out  of  negligence,  I 
think,  has  its  true  basis  in  the  principle  of  estoppel  in  pais.  That 
principle,  as  said  by  Wilde,  B.,  in  Swan  v.  The  North  British  Austra- 
lasian Co.  (7  Hurlst.  &  Norm.  603),  is  based  on  the  injustice  of  aUow- 
ing  a  party  to  be  the  author  of  his  own  misfortune,  and  then  charging 
the  consequences  upon  others,  and  "  it  all  along  implies  an  act  in  itself 
invalid,  and  a  person  who  is  forbidden  for  equitable  reasons  to  set  up 
that  invalidity."  The  facts  on  which  this  question  arises  are  in  part 
the  same  as  those  upon  which  the  extent  of  Schuyler's  actual  agency  is 
to  be  determined.*  .  .  .  From  1848  down  to  1854,  all  these  frauds 

1  Here  the  facts  were  summarized.  —  £d 
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were  written  down  in  the  books  of  the  compan}*.  .  .  .  From  1849  to 
1854,  the  clerks  in  the  office  knew  of  the  over-issue  of  certificates.  .  .  . 

It  is  apparent  that  the  use  of  ordinary  care  and  diligence  at  an}*  time 
after  March,  1848,  wonld  have  disclosed  that  Schujier's  management 
was  fraudulent  both  as  to  the  company  and  the  public,  and  likely  to 
lead  to  the  disasters  that  have  followed  upon  it  It  is  a  mistake  to 
suppose  that  his  frauds  commenced  in  October,  1853.  They  were 
equally  gross  in  turpitude,  though  not  in  amount,  for  a  period  of  fire 
years  before  that  date ;  and  nothing  but  the  abilit}*  of  the  company  to 
increase  the  capital  from  two  and  a  half  to  three  millions,  has  pre- 
vented ail  excesses  beyond  the  first  named  sum  from  falling  under  the 
same  ban  of  utter  spuriousness.  The  arrangement,  by  virtue  of  which 
the  transfers  made  on  false  certificates  before  the  increase  of  the  capi- 
tal became  genuine  stock,  may  have  been  made  in  ignorance ;  bat  it 
was  an  ignorance  based  on  a  negligence  so  gross  that  the  fact  becomes 
as  potent  as  though  the  truth  had  been  known.  It  may  have  been  in 
ignorance  that  the  company  received  the  benefit  of  ^^ large  sums" 
raised  by  Schuyler  indiscriminately  on  genuine  and  spurious  certifi* 
cates.  Charity  may  grant  that,  but  equity  cannot  disregard  the  fact, 
for  it  was  a  duty  to  be  wise.  It  is  transparent  throughout  the  case, 
that  the  board  of  directors,  by  passive  submission  or  active  surrender, 
handed  over  to  Schuyler  the  substance  of  all  their  authority  relating  to 
their  business  in  New  York,  and  then  for  nearly  seven  3'ear6  lay  down 
to  sleep  in  supine  indifference  at  his  feet  .  .  .  The  company  placed  in 
Schuyler's  hands  the  very  instrumentalities  by  which  the  injury  was 
wrought  They  imposed  restrictions  upon  their  use,  but  they  omitted 
the  safeguards  that  ordinary  prudence  would  dictate,  to  discover  or 
prevent  their  abuse.  A  wrong  which  ordinary  care  will  prevent,  is  in 
a  legal  sense  caused  by  the  omission  of  that  care  where  it  is  a  duty  to 
use  it  .  .  .  An  examination  was  a  duty,  because  it  was  the  obvious 
dictate  of  good  sense  as  the  easiest  and  safest  check  upon  the  agent's 
conduct.  The  long  continued  and  reckless  omission  was  therefore  a 
culpable  negligence,  without  the  concurrence  of  which  Schu3ier  conld 
not  have  committed  the  frauds  by  which  the  defendants  have  suffered ; 
for  it  was  this  omission  of  duty  that  left  him  with  power  to  wield  the 
weapons  with  which  the  company  had  armed  him,  and  therefore  it  may 
be  said  to  have  led  directly  to  the  injurious  acts.  •  .  . 

It  is  not  in  such  cases  one  of  two  innocent  parties  who  is  to  suffer. 
The  question  is  between  an  innocent  and  a  culpable  part}*,  and,  as 
was  said  by  Denio,  J.,  in  The  Bank  of  Genesee  v.  The  Patchin  Bank, 
"  I  see  no  objection  in  applying  the  principle  that  where  a  party  has, 
by  his  declaration  or  conduct,  induced  another  to  act  in  a  particular 
manner,  he  will  not  afterwards  be  permitted  to  deny  the  truth  of  his 
admission  if  the  consequence  would  be  to  work  an  injury  to  such  other 
person."  (3  Kern.  316.)  The  question  of  estoppel  is  one  of  ethics 
(per  Bronson,  J.,  in  Dezell  v,  Odell,  3  Hill,  225),  and  is  to  be  enforced 
where,  in  good  conscience  and  honest  dealing,  it  ought  to  be.  (Welland 
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Canal  Co.  t;.  Hathaway,  8  Wend.  488.)  '^  The  principle/'  says  Chan- 
cellor Kent  (2  Com.  620,  note  c),  ^^  that  pervades  the  distinction  on 
this  subject  rests  on  sound  and  elevated  moralitj'.  There  must  be  no 
deception  anj'where.  The  principal  is  bound  by  the  acts  of  his  agent 
if  be  clothe  him  with  powers  calculated  to  induce  innocent  third  per- 
sons to  believe  the  agent  had  due  authority  to  act  in  the  given  case." 
*^  He  who  created  the  trust,  and  not  the  purchaser,  ought  to  suffer." 
(Note  d.) 

On  the  question  of  privity  in  any  view  of  this  case,  I  have  no  difS- 
colty.  If  the  act  of  the  agent  can  be  charged  home  upon  any  principle, 
upon  the  corporation,  then,  as  was  said  in  the  Bank  of  Kentucky  v. 
The  Schuylkill  Bank  (1  Pars.  £q.  Cas.  180),  "  the  bona  fide  holder  of 
any  certificate  issued  by  the  transfer  agents  has  a  primary  and  direct 
claim,  either  to  be  admitted  as  a  corporator,  or  if  that  is  impracticable, 
from  the  excessive  issue  of  stock,  to  be  compensated  for  the  fraud  prac- 
tised upon  him."  To  entitle  the  aggrieved  party  to  sue,  in  such  case,  no 
privity  is  necessary,  except  such  as  is  created  by  the  unlawful  act  and 
the  consequential  injur}*,  because  the  injured  paitj*  is  not  seeking  re- 
dress upon  contract,  but  purely  for  the  tortious  act  in  the  commission 
of  which  the  contract  is  an  accidental  incident.  (Allen  v.  Addiugton, 
11  Wend.  874 ;  Thomas  v.  Winchester,  2  Seld.  397 ;  Scott  v.  Shep- 
herd, 8  Wils.  408 ;  Gerhard  v.  Bates,  2  Ell.  &  Bl.  489 ;  S.  C.  20  Eng. 
L.  &  £q.  129  ;  Redfield  on  Rail.  61 ;  Kortright  v.  Buffalo  Commercial 
Bank,  22  Wend.  vM  sup, ) 

That  the  Mechanics'  Bank  against  these  plaintiffs  was  not  decided 
on  any  question  of  want  of  privit}*,  we  have  the  authority  of  the 
judge  who  pronounced  the  opinion:  ''We  certainlj',"  he  sa3's,  ''did 
not  put  our  judgment  upon  the  ground  that  the  plaintiffs  were  not  in 
privity  of  dealing  with  the  defendants  by  reason  of  the  non-negotiable 
character  of  the  certificates,  and,  therefore,  could  not  sue  for  fraud." 
(Farmers'  and  Mechanics'  Bank  v.  Butchers'  and  Drovers'  Bank,  16 
N.Y.  151.) 

I  am,  therefore,  of  opinion  that  the  plaintiffs  are  estopped  by  the 
facts  and  circumstances  of  this  case,  to  deny  the  authority  of  Schuyler 
to  do  the  acts  from  which  the  injur}'  to  the  defendants  has  arisen. 

But  conceding  that  the  whole  question  of  this  case  is  governed  by 
the  law  of  principal  and  agent,  it  becomes  of  grave  significance  to 
ascertain  the  scope  and  extent  of  the  powers  conferred  on  the  agent. 
Herein,  I  think,  the  case  essentially  differs  from  that  of  the  Mechanics' 
Bank.  (3  Kern.  399.)  The  question  of  that  case  is  stated  by  Corn- 
stock,  J.,  in  16  N.  Y.,  at  pages  154,  155,  with  succinctness  and  accur- 
acy. He  says :  "  In  that  case,  the  transfer  agent  of  the  defendants' 
corporation  was  authorized  to  sign  and  issue  certificates  of  stock  on  a 
transfer  from  one  shareholder  to  another  upon  the  books,  and  on  the 
surrender  of  the  previous  certificates.  The  agent,  for  his  own  pur- 
poses, signed  and  issued  certificates  to  a  large  amount  where  there  had 
been  no  snch  transfer  or  surrender.    These  unauthorized  and  spurious 
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Instruments  were  in  form  precisely  like  those  that  were  genuine  and 
authonzed.  Trusting  to  their  false  appearance,  the  plaintiffs  took  one 
of  them  by  transfer  and  advanced  money  upon  it,  which  they  recovered 
in  the  New  York  Superior  Court.  We  held  they  could  not  recover, 
and  reversed  the  judgment,  placing  our  decision  prominently  upon  the 
ground  that  the  acts  of  the  agent  were  not  within  the  real  or  apparent 
scope  of  the  power  delegated  to  him." 

It  now  appears  that  the  agent,  in  addition  to  the  power  thus  stated, 
had  authority  also  to  issue  certificates  in  precisely  the  same  form,  to  the 
original  subscribers  for  the  stock,  and  to  some  extent  did  do  so ;  that 
he  had  authority  to  dispose  of  the  stock  of  the  company'  not  taken  by 
the  original  subscribers  (of  which  there  was  a  large  amount),  and  issue 
certificates  in  the  same  form  to  the  purchasers ;  that  he  had  authority 
to  dispose  of  certain  forfeited  shares,  and  in  such  case  issue  like  certifi- 
cates ;  that  he  had  authority  to  receive  transfera  to  himself  of  stocks 
on  behalf  of  the  compan}',  and  transfer  the  same  to  purchasers  and 
issue  like  certificates  to  them ;  that  before  the  increase  of  the  capital 
to  30^000  shares,  he  did  issue  to  his  own  firm  a  large  number  of 
false  certificates  which  became  the  basis  of  transfers  on  the  books  to 
third  parties,  and  by  some  arrangement  were  absorbed  into  the  en- 
larged capital  as  genuine  stock ;  that  he  acted  to  some  extent  as 
financial  agent  of  the  compan}',  and  through  his  firm  raised  large 
amounts,  ^^  indiscriminate!}',  on  genuine  and  spurious  certificates  of 
stock,"  which  were  paid  out  on  the  check  of  the  firm  on  behalf  of  the 
company  and  on  its  construction  account ;  that  to  him  was  intrusted 
the  keeping  of  all  the  stock  accounts  of  the  companj'  and  its  dealers 
at  the  New  York  ofiSce,  and  in  those  accounts  he  entered  all  his  trans- 
actions, both  false  and  genuine ;  that  the  books  were  kept  closed  to 
dealers ;  that  his  management  of  the  affairs  of  the  ofi9oe,  and  of  all 
these  various  matters,  was  never  investigated  or  questioned. 

It  is  in  all  these  facts  that  we  are  now  to  seek  for  ^^  the  real  or 
apparent  scope  of  the  power  delegated  to  him/'  As  we  descend  from 
the  sharp  promontory  of  the  Mechanics'  Bank  case  to  this  broad  plane 
of  powers  and  their  mode  of  use,  we  stand  amongst  new  and  far  differ- 
ent lights  and  shadows.  We  find  ourselves  quite  unable  to  say,  with 
the  able  jurist  in  that  case,  *'  He  (Schuyler)  had  no  power  to  sell  stock 
at  all,  and  none  to  issue  certificates  except  as  incidental  to  a  sale 
between  existing  stockholders,  and  then  it  depended  on  the  condition 
precedent  of  a  transfer  on  the  books  and  a  surrender  of  a  previous 
certificate  for  the  same  stock."  Nor  to  say,  ^'  His  appointment  in  its 
very  terms,  which  all  dealers  are  supposed  to  have  been  acquainted 
with,  did  not  include  his  acts,  and  there  is  no  pretence  that  it  was  ever 
enlarged  by  any  holding  out,  or  recognition  of  his  acts." 

When  his  certificate,  regular  in  form  in  all  respects,  is  offered  in  the 
market,  the  bu^'er  is  not  able  to  refer  it  to  the  narrow  restrictions  of 
the  by-law,  for  how  does  it  appear  that  it  is  not  one  issued  to  an  origi- 
nal subscriber,  where  there  was  no  transfer  to  be  made,  and  no  prior 
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certificate  to  be  surrendered ;  or  that  it  is  not  one  issued  to  a  purchaser 
of  the  original  stock  which  Schuj'ler  was  empowered  to  sell  and  certify 
in  this  manner ;  or  that  it  is  not  of  stock  tliat  has  been  transferred  to 
the  agent  on  account  of  the  company  and  which  he  was  likewise 
authorized  to  seU ;  or  that  it  was  not  some  of  the  forfeited  shares  which 
he  was  directed  to  sell  and  certify ;  or  that  it  was  not  of  the  kind 
which,  by  ^'  some  arrangement,"  is  absorbable  into  the  capital  as  genu- 
ine, even  if  it  be  in  fact  spurious ;  or  that  it  is  not  issued  to  raise 
money  for  the  benefit  of  the  construction  fund  of  the  company ;  or  that 
it  is  not  of  the  spurious  kind  which  the  company  have  heretofore 
allowed  to  be  cured  by  a  subsequent  acquisition  of  stock  by  the  Schuji- 
ers,  and  a  transfer  thereafter  under  the  power. 

Whether  it  does  not  belong  to  some  one  of  these  classes  there  are  no 
earthly  means  of  ascertaining  save  by  the  representation  of  the  agent. 
The  books  are  sealed ;  but  if  open  and  most  thoroughly  investigated 
they  would  not  necessarily  negative  the  power  to  issue  for  some  of  the 
purposes  for  which  authority  had  been  given,  directly  or  by  recogni* 
tiou ;  for  even  if  run  down  to  absolute  spuriousness  it  is  still  open  to 
say,  this  is  of  the  kind  of  spurious  certificates  upon  which  the  com- 
pany raise  money  for  their  construction  accounts,  or  the  kind  which 
they  legitimatize  by  subsequent  arrangements  of  the  capital ;  or  the 
kind  which,  by  the  custom  of  dealing  becomes  good,  if  a  transfer  be 
made  under  it  at  a  moment  when  the  Schuyler  firm  happens  to  have  so 
much  stock  to  its  credit  on  the  books.  And  the  accounts  for  seven 
years  show  that  all  these  kinds  are  treated  on  the  same  footing  as 
genuine  shares. 

It  is  a  well  recognized  branch  of  the  law  of  principal  and  agent, 
that  without  any  express  or  special  appointment,  an  implied  agency 
may  arise  ftrom  the  conduct  of  a  party.  (Story  on  Agency,  §  54.) 
^^  Where  a  person  has  recognized  a  course  of  dealing  for  him  by  an- 
other or  a  series  of  acts  of  a  particular  kind,  an  implied  agency  is 
thereby  constituted  to  carry  on  the  same  dealing  or  to  do  acts  of  the 
same  character.  .  .  .  There  may  be  seeming  contradictions  of  the  fun- 
damental doctrine  that  a  principal  is  bound  only  by  such  acts  of  his 
agent  as  he  has  duly  authorized.  This  presumption  or  implied  agency 
Ib  one  of  these,  because  a  man  may  have  accepted  supposed  acts  which 
he  never  authorized,  and  so  be  bound  as  to  third  persons  by  similar 
acts."    (Per  Comstock,  J.,  16  N.  Y.  145,  146.) 

There  is  nothing  gained  to  the  plaintiffs  by  the  fact  that  the  certifi- 
cates are  made  to  the  firm  of  R.  <&  6.  L.  Schuyler,  for  so  were  all  those 
which,  prior  to  October,  1853,  became  good  by  a  transfer  when  that  firm 
happened  to  be  in  credit  on  the  books  of  the  company ;  so  were  those 
used  to  raise  money  for  construction ;  and  so  of  those  which  went  in 
under  the  increased  capital.  It  is  a  general  rule  that  an  oflScer  or  agent 
is  not  to  be  permitted,  under  a  general  power,  to  certify  in  his  own 
ikvor.     (Claflin  v.  The  Farmers'  Bank,  25  N.  Y.  298.)     But  in  this 

case  that  role  is  not  applicable,  for  it  clearly  appears  that  from  the 
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€«rtiStat»  :a  fnod  of  tiiior  powcn  OMlcr  tfe  lav,  aad  obCaiaed  the 

B«t  Uwae  Tieva  do  not  dispose  of  a  qaeataoa  that  kas  beea  acgaed  in 
tLU  ea«e  vhh  aa  elaborauoo  and  pover  aeados  rqi?>d  ia  a  eooit  o( 
jOit>:e.  Ffom  tiM;  maoDer  in  viikfa  the  dmsiaa  of  the  jndges  »  stated 
ia  tbe  Meebaaka'  Bank  case,  it  is  dUBeah  to  teH  what  precise  poiota 
were  des^ned  to  be  parsed  apoo  br  the  eout.  It  is  open  to  coojednR 
that  the  esse  maj  bare  pi&scd  off  on  the  gionnd  of  want  of  prirHj 
between  the  plaiDtifls  and  defendants,  aa  was  intimated  by  SeUen, 
J.,  in  Tbe  Farmers'  ^  MecfaaDics'  Bank  r.  The  Botcheis'  &  DiDven* 
Bank  ri6  X.  Y.  142)«  or  on  the  groand,  as  suggested  by  H.  R  SeMeo, 
J.,  10  GnMwiM  V.  Uaren  (25  X.  Y.  598),  ^^thatKjle  to  whom  tiie 
eertifieste  issaed,  being  privj  to  the  fraud,  had  of  coarse  no  dtim 
against  tbe  compaor,  and  that  his  assignees  ooold  have  no  gretter 
rights  than  himself;^  or  opon  the  mistaken  idea  that  the  Coart  of 
KrroTB,  in  reversing  The  Xortfa  River  Bank  r.  Ajmar,  has  settled  the 
hiw  adversely  to  the  opinion  of  the  Supreme  Court  in  that  case. 

But  whatever  may  have  been  the  views  of  other  members  of  the 
court,  there  is  no  mistaking  the  ground  on  which  the  judge  who  pro- 
nounced the  opinion  intended  to  put  the  liability  of  a  principal  for  the 
acts  of  an  agent.  It  is,  in  brief,  that  a  principal  is  bound  only  by  the 
authorized  acts  of  his  agent  The  proposition  involved  was  fairly 
put  by  the  learned  judge  in  this  form :  '^  Suppose  an  agent  is  author- 
ized by  the  terms  of  his  appointment  to  enter  into  an  engagement,  or 
series  of  engagements,  on  behalf  of  his  principal,  and  while  the  ap- 
pointment Is  in  force  he  fraudulently  makes  one  in  his  own  or  a  stran- 
ger's business,  but  in  the  form  contemplated  by  the  power,  and  which 
he  asserts  to  be  in  the  business  of  his  employer  by  using  his  name  io 
the  contract,  can  the  dealer  rely  upon  that  assertion,  or  is  he  boand  to 
inquire  and  to  ascertain  at  his  peril  whether  the  transaction  is  not  onlj 
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in  appearance  but  in  fact  within  the  authority?  According  to  the 
decision  of  the  Supreme  Court  of  this  State,  in  the  case  of  The  North 
Biver  Bank  v.  Ay  mar  (3  Hill,  262),  he  can."  The  judge  then  pro- 
ceeds to  show  that  the  case  cited  had  been  reversed  by  the  Court  of 
£rrors ;  and  then  to  discuss  the  question  with  his  own  clearness  and 
vigor,  reaching  a  conclusion  which  he  expresses  in  these  words :  ^^  The 
appearance  of  the  power  is  one  thing,  and  for  that  the  principal  is 
responsible.  The  appearance  of  the  act  is  another,  and  for  that,  if 
false,  I  think  the  remedy  is  against  the  agent  only.  The  fundamental 
proposition,  I  repeat,  is,  that  one  man  can  be  bound  only  by  the 
authorized  act  of  another.  He  cannot  be  charged  because  another 
holds  a  commission  from  him  and  falsely  asserts  that  his  acts  are 
within  it. 

The  counter  proposition  was  again  stated  by  Selden,  J.,  in  The 
Farmers*  &  Mechanics'  Bank  v.  The  Butchers'  &  Drovers'  Bank,  in 
this  form:  '^  It  is,  I  think,  a  sound*  rule  that  when  a  party  dealing 
with  an  agent  has  ascertained  that  the  act  of  the  agent  corresponds  in 
every  particular  in  regard  to  which  such  party  has  or  is  presumed  to 
have  any  knowledge  with  the  terms  of  the  power,  he  may  take  the 
representation  of  the  agent  as  to  an}"  extrinsic  fact  which  rests  peculi- 
arly within  the  knowledge  of  the  agent,  and  which  cannot  be  ascer- 
tained by  a  comparison  of  the  power  with  the  acts  done  under  it. 

Manifestl3*,  here  is  an  '^  irrepressible  conflict"  between  these  propo- 
sitions, and  we  are  called  upon  to  determine  which  expresses  the 
settled  law  of  this  State.  I  think  the  problem  is  solved  whenever  the 
question  whether  the  decision  of  the  Supreme  Court  in  The  North 
Biver  Bank  v.  Aj^mar  (3  Hill  262),  is  authoritative  as  law,  is  answered ; 
and  for  this,  I  have  the  emphatic  assent  of  Comstock,  J.,  as  above 
quoted.  That  case  stands  altogether  upon  the  doctrine  of  agency. 
The  bank  held  the  power  of  attorney  under  which  the  agent  acted. 
The  paper,  on  its  f^e,  notified  the  bank  that  it  was  made  by  the  agent 
The  power,  by  express  words,  limited  the  authority  to  notes  made  in 
the  business  of  the  principal.  The  character  of  the  paper  was,  there- 
fore, of  no  moment  on  this  point,  for  its  negotiability  could  nqt  shut 
out  a  question  which  arose  on  the  face  of  the  instruments.  (See  per 
Selden,  J.,  in  Griswold  v.  Haven,  25  N.  Y.  601,  and  per  Comstock, 
16  N.  Y.  153,  154,  155.)  The  paper,  in  fact,  was  not  made  in  the 
business  of  the  principal.  The  question  was,  where  the  peril  of  that 
fact  rested;  and  its  solution  altogether  depended  upon  the  question, 
was  the  bank  ^^  bound  to  inquire  and  to  ascertain  at  its  peril  whether 
the  transaction  was  not  only  in  appearance  but  in  fact,  within  the 
anthority  ?  "  The  court  appreciated  the  point,  and  therefore  discussed 
and  decided  the  question  distinctivelj^  on  the  law  of  principal  and 
agent 

The  further  history  of  that  case  is  shown  by  Judge  Comstock,  in  his 
opinion  in  The  Mechanics'  Bank  case  (3  Kern.  633),  and  more  fullj*  in 
bis  dissenting  opinion  in  The  Butchers'  and  Drovers'  Bank  case  (16 
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N.  Y.  153,  154).  As  The  Mechanics'  Bank  case  left  The  North  River 
Bank  case,  the  latter  would  be  deemed  not  law.  But  the  same  questioo 
arose  in  The  Farmers'  and  Mechanics'  Bank  v.  The  Butchers'  and 
Drovers'  Bank,  and  it  became  essential  to  determine  whether  the  re- 
versal by  the  Court  of  Errors  of  The  North  River  Bank  case  had 
settled  the  law  adversely  to  the  decision  of  the  Supreme  Court  Judge 
Comstock  earnestly  insisted  that  it  had  (16  N.  Y.  154),  but  in  this  he 
stood  alone.  Selden,  J.  (at  page  138),  assigned  reasons  for  holding 
the  question  still  open  for  examination,  and  after  a  very  full  examina- 
tion declared  that  the  case  was  properly  decided  by  the  Supreme  Court 
Denio,  Gh.  J.,  and  Brown,  J.,  delivered  opinions,  both  agreeing  with 
Selden,  J.,  in  approving  the  decision  of  the  Supreme  Court.  <^lam 
clearly  of  opinion,*'  said  Denio,  Ch.  J.,  ^Hhat  the  case  of  The  North 
River  Bank  v.  Aj^mar,  was  correctl^^  adjudged  in  the  Supreme  Court 
If  the  Court  of  EiTors  laid  down  a  different  rule  in  reversing  that 
judgment,  they  ran  counter,  as  I  think  1  have  shown,  to  a  strong 
course  of  adjudication  in  that  court  and  in  the  Supreme  Court,  and 
overturned  a  legal  position  which  was  then  well  established  in  this 
State,  and  has  since  been  repeatedly  acted  upon."  In  Griswold  v. 
Haven  (25  N.  Y.  595),  the  same  question  arose  ;  and  upon  the  precise 
point  now  under  consideration  —  whether  the  decision  of  the  Supreme 
Court  in  The  North  River  Bank  v,  Aymar,  is  sound  law  —  I  understand 
there  was  no  dissent  from  the  opinion  of  H.  R.  Selden,  J.,  which  held 
it  to  be  so.  In  The  Exchange  Bank  v.  Monteath  (26  N.  Y.  505),  the 
question  of  its  authonty  again  very  sharpl}*  arose.  When  that  case 
was  first  at  the  bar  of  the  General  Term,  that  court  followed  The 
North  River  Bank  v.  Aymar,  as  reported  in  3  Hill,  regaixling  it  as  a 
decisive  authorit3\  After  a  new  trial,  the  case  came  again  to  the  Gen- 
eral Term,  but  in  the  mean  time  the  opinion  of  Comstock,  J.,  in  The 
Mechanics'  Bank  case,  had  been  published.  The  court  regarded  that 
as  establishing  a  different  doctrine,  and  as  showin^also  that  The  North 
River  Bank  case  had  been  overruled  by  the  Court  of  Errors.  It,  there- 
fore, reluctantly  followed  what  it  regarded  as  the  later  authority.  Bat 
this  court  reversed  the  General  Teim,  and  declared  that  the  doctrine 
of  the  case  of  The  North  River  Bank  t^.  Aymar,  must  now  be  r^arded 
as  established  on  an  impregnable  basis.  ^^  It  is,"  said  Da  vies,  J., 
*^  well  sustained  by  authorit}',  sound  reasoning  and  well  established 
principles,  and  it  should  be  firmly  adhered  to  by  the  courts."  If  ever 
a  case,  discrowned  by  reversal,  was  lifted  to  its  feet  and  restored  to 
authority  by  adjudication,  The  North  River  Bank  v.  Aymar  has  been; 
and  its  vindication  is  all  the  more  signal  because  of  the  ability 
with  which  its  chief  antagonist  has  conducted  the  remarkable  warfare 
against  it. 

We  have  already  seen  what  principle  was  involved  in  that  case,  and 
it  is  impossible  to  escape  the  conclusion  that  the  law  of  this  State,  as 
settled  by  adjudication  at  this  day,  is,  as  put  by  H.  R.  Selden,  J.,  in 
Griswold  t;.  Haven,  ^^That  where  the  authority  of  an  agent  depends 
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Dpon  some  fact  outside  the  terms  of  his  power,  and  which,  from  its 
nature,  rests  particularly  within  his  knowledge,  the  principal  is  bound 
by  the  representation  of  the  agent,  although  false,  as  to  the  existence 
of  such  fact"    The  contrary  rule,  though  asserted  with  confidence  and 
vindicated  with  great  force  in  the  case  of  The  Mechanics'  Bank,  was 
not  necessarily  adopted  by  the  court,  and  that  case  does  not  so  deter- 
mine.   It  ma}'  with  confidence  be  asserted  that  all  the  cases  in  this 
State,  both  before  and  since,  lay  down  a  different  rule  from  that  sup- 
posed in  The  Mechanics'  Bank  case,  to  have  been  established  by  the 
Court  of  Errors ;  and  so  do  the  elementary  writers  upon  whom  we  are 
accustomed  to  rely.     (Story  on  Agenc}',  452 ;  Paley  on  Agency,  by 
Lloyd,  294,  301,  307;  Bacon  Abr.,  Tit.  Master  and  S.,  K. ;  2  Kent 
Com.  620,  notes,  1  Blk.  Com.  432.)     It  were  long,  by  quotation,  to 
show  that  the  cases  just  noticed  necessarily  rest  on  this  doctrine.     A 
short  allusion  to  their  facts  must  sufi^ce.    The  condition  of  the  author- 
ity in  The  North  River  Bank  v.  Aymar,  was  that  the  paper  should  be 
made  in  the  business  of  the  principal.    In  The  Butchers'  and  Drovers' 
Bank  case,  that  the  drawee  should  have  funds  in  deposit  enough  to  pay 
the  check.     In  Griswold  v.  Haven,  that  the  grain  for  which  the  receipt 
was  given  should  actually  have  been  received.     In  Exchange  Bank  v. 
Monteath  (so  far  as  it  rested  on  a  question  of  agency),  that  the  drafts 
should  be  for  the  use  and  benefit  of  the  defendant's  line  of  boats.     In 
each  of  these  cases,  the  extrinsic  fact  which  constituted  the  condition 
of  the  authoritj'  was  pecu1iarl3*  within  the  agent's  knowledge,  and  was 
necessarily  represented  to  exist  by  the  execution  of  the  agent's  powers* 
It  might  or  it  might  not  be  discovered  by  inquirj*.    So  in  this  case,  in 
the  narrow  view  in  which  we  are  now  considering  it,  the  condition  upon 
which  the  agent  could  issue  the  certificate  was,  a  transfer  in  the  books 
and  the  surrender  of  a  previous  certificate,  if  any  had  before  been 
issued.    These  facts  are  wholl}*  extrinsic  and   peculiarly  within  the 
knowledge  of  the  agent,  as  part  of  the  special  duties  to  be  attended  to 
by  him,  and  were  represented  by  him  to  exist  by  the  certificate  itself. 
I  can  see  no  shade  of  difference  between  the  question  in  this  case  and 
in  those  cited,  and  which  seems  to  me  to  settle  the  law.     The  rule 
which  governs  this  class  of  cases,  in  my  Judgment,  rests  upon  a  sound 
principle.    As  was  said  by  Selden,  J.,  in  Griswold  v.  Haven,  "  The 
mode  in  which  the  liability  is  enforced  in  all  these  cases,  is  by  estoppel 
in  pais.    The  agent  or  partner  has  in  each  case  made  a  representation 
as  to  a  fact  essential  to  his  power,  upon  the  faith  of  which  the  other 
party  has  acted,  and  the  principal  or  firm  is  precluded  from  contro- 
verting the  fact  so  represented."    It  goes  back  to  the  celebrated  aphor- 
ism of  Lord  Holt,  in  Hern  v.  Nichols  (1  Salk.  289),  ''For  seeing 
somebody  must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that 
employs  and  pats  a  trust  and  confidence  in  the  deceiver,  should  be  a 
loser  than  a  stranger,"  or  as  more  tersely  expressed  by  Ashurst,  J., 
in  Lickbarrow  v.  Mason  (2  T.  R.  70),  ''  Whenever  one  of  two  innocent 
parties  must  suffer  bj'  the  acts  of  a  third,  he  who  has  enabled  such 
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third  person  to  occasion  the  loss  must  sustain  it."  (Story  on  Part. 
§108,  and  authorities  there  cited.)  In  truths  the  power  conferred  io 
these  cases,  is  of  such  a  nature  that  the  agent  cannot  do  an  act  appear- 
ing to  be  within  its  scope  and  authority,  without,  as  a  part  of  the  act 
itself,  representing  expressly  or  by  necessary  implication,  that  the  con- 
dition exists  upon  which  he  has  the  right  to  act  Of  necessity  the 
principal  knows  this  fact  when  he  confers  the  power.  He  knows  that 
the  person  he  authorizes  to  act  for  him,  on  condition  of  an  extrinsic 
fact,  which  in  its  nature  must  be  peculiarl}-  within  the  knowledge  of 
that  person,  cannot  execute  the  power  without  as  res  gestoe  making  the 
representation  that  the  fact  exists.  With  this  knowledge  he  trusts  him 
to  do  the  act,  and  consequently  to  make  the  representation  which, 
if  true,  is  of  course  binding  on  the  principal.  But  the  doctrine  claimed 
is  that  he  reserves  the  light  to  repudiate  the  act  if  the  representation 
be  false.  So  he  does  as  between  himself  and  the  agent,  but  not  as  to 
an  innocent  third  party  who  is  deceived  by  it.  The  latter  may  answer, 
3'ou  intrusted  your  agent  with  means  effectually  to  deceive  me  by 
doing  an  act  which  in  all  respects  compared  with  the  authority  you 
gave,  and  which  act  represented  that  an  extrinsic  fact  known  to  yoar 
agent  or  yourself,  but  unknown  to  me,  existed,  and  you  have  thus 
enabled  j'our  agent,  by  falsehood,  to  deceive  me,  and  must  bear  the 
consequences.  The  very  power  you  gave,  since  it  could  not  be  exe- 
cuted without  a  representation,  has  led  me  into  this  position,  and 
therefore  you  are  estopped  in  justice  to  deny  his  authoritj'  in  this  case. 
By  this  I  do  not  mean  to  argue  that  the  principal  authorizes  the  false 
representation.  He  onlj'  in  fact  authorizes  the  act  which  involves  a 
representation,  which,  from  his  confidence  in  the  agent,  he  assames 
will  be  true ;  but  it  liiay  be  false,  and  the  risk  that  it  may  he  takes 
because  he  gives  the  confidence  and  credit  which  enables  its  falsity 
to  prove  injurious  to  an  innocent  party.  I  have  already  shown  how 
tliis  principle  in  many  cases  sustains  liability  after  all  actual  authority 
has  been  withdrawn,  as  between  the  principal  and  parties  who  have  a 
right  to  infer  that  the  authority  continues. 

The  contrary  doctrine  would  be  singularly  inconvenient,  if  not  ab- 
surd, in  practice.  For  instance,  under  a  general  power  to  draw  bills, 
which  means,  of  course,  only  in  the  business  of  the  principal,  no  party 
could  safely  take  a  bill  drawn  by  the  agent  without  pursuing  the  in- 
quiry whether  it  was  drawn  in  such  business  to  extremes.  If  the  peril 
is  on  tlie  party  to  whom  the  bill  is  given,  nothing  short  of  personal 
application  to  the  principal  himself  can  relieve  it,  for  nowhere  short  of 
that  is  absolute  certainty.  Every  intermediate  appearance  or  represen- 
tation may  be  false  or  deceptive,  and  the  rigid  rule  of  actual  authority 
will  be  satisfied  with  nothing  less  than  absolute  verity.  So,  then,  the 
general  power  carries  no  safety  whatever,  since  each  bill  made  under  it 
must  be  verified  as  to  extrinsic  facts  by  resort  for  perfect  security  to 
the  principal  himself. 

Or  to  bring  the  illustration  nearer  to  this  case :  It  is  claimed  that 
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every  receiver  of  a  stock  certificate^  executed  by  an  agent,  must  verifj', 
at  his  peril,  the  extrinsic  facts  that  a  transfer  of  the  stock  has  been 
made  and  the  former  certificate  surrendered.  But  how  ?  If  he  go  to 
the  board  of  directors  they  can  only  refer  him  to  the  transfer  agent  ot 
the  books  kept  by  him,  for  these  are  alone  their  sources  of  information 
If  he  resort  to  the  books  they  are  at  best  but  other  representationa  ' 
of  the  agent  which,  if  they  in  form  show  a  transfer,  ma}*  still  be  de- 
ceptive, and  nothing  but  a  transfer  of  actual  stock  will  answer  the 
condition.  He  must  therefore  trace  the  lineage  of  the  stock  repre- 
sented b\'  the  certificate  to  some  point  behind  which  no  ^^  strain  upon 
the  pedigree  "  will  enable  the  corporation  to  bastardize  the  issue.  Such 
a  rule  would  be  vastly  detrimental  to  the  business  interests,  both  of 
corporations  and  of  the  public. 

It  would  be  far  better  to  establish  a  rule  that  no  man  shall  take  an 
instrument  made  by  an  agent  without  first  having  the  principal's  cer- 
tificate that  it  is  genuine  and  authorized ;  and  even  this  would  be 
impracticable  in  corporations,  for  every  new  certificate,  being  another 
act  of  an  agent,  would  only  open  a  new  circuit  of  inquiry.  But  such 
18  neither  the  policy  nor  good  sense  of  the  law. 

It  is  a  mistake  to  suppose  that  the  conventional  rule  of  commercial 
negotiability  has  anything  to  do  with  this  question,  except  in  cases 
where  the  paper  carries  no  notice  on  its  face  that  it  is  made  by  some- 
body assuming  to  be  an  agent.  That  rule  stands  upon  an  arbitrary  doc- 
trine of  the  law  merchant  and  not  at  all  upon  any  principle  of  estoppel. 
It  extends  only  to  instruments  which  usage  or  legislation  has  brought 
within  it ;  and  its  substance  is,  that  by  force  of  the  arbitrary  rule  the 
possessor  of  such  negotiable  instrument  has  power  to  give  b}'  delivery 
to  a  Ixma  fde  purchaser  for  value,  a  good  title  notwithstanding  any 
defectiveness  in  his  own.  Hence,  under  it  a  finder  or  a  thief  may  con- 
fer snch  title  with  none  in  himself,  not  because  the  loser  is  estopped 
by  his  misfortune  from  asserting  his  rights,  but  because  from  real  or 
supposed  commercial  necessities,  '^  xta  lex  eat  scriptaP  But  it  is  a 
fixed  requisite  of  the  rule  that  the  buyer  shall  be  for  value  without 
notice,  and  therefore  nothing  that  gives  notice  on  its  face  is,  in  that 
particular,  within  the  rule.  So  an  instrument  that  shows  on  its  face 
that  it  is  made  by  one  man  for  another,  at  once  warns  the  taker  to 
inquire  if  the  assumed  agent  be  authorized,  and  that  question  becomes 
one  independent  of  the  arbitrary  rule  of  the  law  merchant  and  depend- 
ent on  the  doctrines  that  govern  the  law  of  principal  and  agent  (Att- 
wood  V.  Munnings,  7  B.  A  C.  278 ;  Fearn  v.  Felica,  8  Scott,  N.  C. 
241.)  *•' 

I  concur,  therefore,  with  Judge  Selden,  when  he  asserts  that  in  no 
respect,  except  as  it  touched  the  question  of  privity  of  contract,  was 
the  negotiability  of  the  paper  of  any  importance  in  the  case  of  The 
North  River  Bank  v.  Aymar  (25  N.  Y.  602).  In  that  case  it  appeared 
on  the  face  of  the  paper  that  it  purported  to  be  made  by  an  agent.  A 
diflbrent  rule  as  to  the  e£Eect  of  negotiability  may  well  obtain  where  the 


408  NEW  YORK,  ETC.   RAILBOAD  CO.  V.  SCHTJTLEB.        [CHAP.  IL 

paper  is  negotiable  within  the  law  merchant,  and  bears  on  its  face  no 
notice  whatever  that  it  is  made  by  some  party  other  than  the  one  it 
purports  to  charge,  as  where  it  is  made  in  a  firm  name,  or  in  the  form 
and  b}'  the  officers,  through  and  by  which  a  corporation  can  by  law 
issue  its  authorized  evidences  of  debt. 

We  have  already  seen  how  far  privity  is  essential  in  actions  of  tort. 
(Redfield  on  Railways,  61  and  note ;  Gerhard  v.  Bates,  20  £ng.  L  A 
Eq.  129,  &c.) 

I  shall  not  inquire  how  far  the  English  cases,  and  especially  the  lead- 
ing case  of  Grant  v.  Norway  (10  C.  B.  665),  so  much  relied  upon,  may 
be  in  conflict  with  the  law  of  this  State.  Both  the  Judges  Selden 
have  sought  to  show  that  Grant  v,  Norway  is  distinguishable  from  the 
cases  under  their  consideration,  and  I  will  only  add  that  if  they  did  not 
succeed  in  pointing  out  the  distinction,  and  the  case  really  stands 
in  conflict,  so  much  the  worse  for  that  case. 

We  may  come  back,  therefore,  to  the  solid  ground  of  The  North 
River  Bank  v.  Aymar,  regarding  it  only  as  shaken  down  to  greater 
firmness  by  the  severe  ordeal  of  The  Farmers'  and  Mechanics'  Bank 
case,  and  with  confidence  declare  the  ti*ue  doctrine  of  this  branch  of  the 
law  of  agency  to  be,  that  where  the  principal  has  clothed  his  agent 
with  power  to  do  an  act  resting  upon  the  existence  of  some  extrinsic 
fact  necedsarily  and  peculiarly  within  the  knowledge  of  the  agent,  and 
of  the  existence  of  which  the  act  of  executing  the  power  is  itself  a  rep- 
resentation,  a  third  person  dealing  with  such  agent  in  entire  good  faith 
pursuant  to  the  apparent  power,  may  rely  upon  the  representation,  and 
the  principal  is  estopped  from  denying  its  truth  to  his  prejudice.  In 
Griswold  v.  Haven,  this  rule  was  distinctly  settled.  The  dissenting 
opinion  touched  only  the  right  to  maintain  the  form  of  action  brought 
in  that  case,  but  a  majority  of  the  court  held  that  the  representation  of 
the  agent  not  only  charged  the  principals,  but  estopped  them  fh>m 
denying  the  actual  possession  of  the  wheat  asserted  to  be  in  store,  bo 
as  to  defeat  an  action  of  trover  or  replevin  to  recover  the  property.  In 
this  view  I  see  no  ground  upon  which  the  plaintiffs  can,  in  this  case,  be 
permitted  to  deny  that  Schuyler  was  acting  within  the  scope  of  his 
authority  in  issuing  the  false  certificates ;  and  they  are  therefore  to  be 
treated  as  though  issued  by  the  board  of  directors.  Considering  them 
of  that  character,  the  question  of  estoppel,  as  it  arises  upon  their  face, 
that  is,  whether  the  corporation  is  estopped  from  sa3ing  that  they  were 
not  genuine  representatives  or  muniments  of  title  to  stock,  was  rightly 
disposed  of  by  the  opinion  of  Comstock,  J.,  in  The  Mechanics'  Bank 
case.  And  it  was4h  that  view,  that  is,  regarding  them  as  instruments 
capable,  upon  some  notion  of  estoppel,  of  being  specifically  enforced, 
that  he  alluded  to  the  supposed  want  of  privity  in  the  estoppel  itself 
between  the  holder  in  that  case  and  the  corporation ;  bat  he  quite  dis- 
tinctly declined  to  pass  upon  the  question  of  the  liability  of  the  co^ 
poration  if  the  certificate  was  to  be  treated  as  the  act  of  the  board. 

But  the  liability  of  the  corporation  for  a  wrongful  injury  growing  col 
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of  an  act  of  the  directors  in  excess  of  the  chartered  powers,  was  after- 
wards vindicated  and  settled  in  Bissell  v.  The  Michigan  Southern  & 
Korthem  Indiana  R.  R  Co.  (22  N.  Y.  258),  and  it  stands  well  upon 
the  grounds  of  either  of  the  learned  opinions  in  that  case. 

It  was  established  by  the  Court  of  Chancery  in  England  a  centur3' 
ago,  in  Ashby  v.  Blackwell  (2  Eden,  299).  .  .  . 

I  shall  proceed,  as  briefly  as  possible,  to  consider  the  cases  of  de- 
fendants, who  are  parties  to  this  appeal,  in  the  light  of  the  difiVsrent 
facts  found  in  them  ;  and  for  that  purpose  shall  classify  the  defendants 
80  far  as  practicable. 

First.  There  is  a  class  of  defendants  who  were  purchasers  of  stocks 
in  good  faith  and  for  value,  of  persons  to  whose  credit  such  stock  stood 
on  the  books  of  the  company  at  the  transfer  office  at  the  time  of  such 
purchase,  and  who  held  certificates  in  due  form  therefor.  On  such 
purchases,  the  outstanding  certificates  were  surrendered,  transfers 
made  on  the  books  in  due  form,  and  new  certificates  issued  to  the  pur- 
chaser, who  thereupon  paid  the  purchase  price  to  his  vendor.  These 
certificates  are  adjudged  spurious  because  their  origin  is  found  to  have 
been,  more  or  less  remotely,  in  over-issues  by  Robert  Schuyler  to  his 
firm. 

Second.  Another  class  are  defendants  who  made  purchases  ^f  par- 
ties who  had  credit  on  the  books  of  the  company  for  the  stock  sold, 
but  no  certificates,  and  who,  on  the  sale,  transferred  the  stock  on  the 
books  in  due  form  to  the  purchasers  —  who,  in  some  instances,  took 
certificates  and  in  others  not.  In  some  cases  in  this  class,  it  is  proved 
that  the  money  for  the  stock  was  not  paid  till  after  inquiry  at  the  office 
showed  that  the  transfer  had,  in  fact,  been  made. 

Third.  Another  class  is  of  parties  who  loaned  money  upon  certifi- 
cates held  by  the  borrowers,  to  whose  credit  the  stock  stood  on  the 
books  of  the  company,  and  who  at  the  time  of  making  such  loan  or 
subsequently,  surrendered  the  certificate  and  transferred  the  stock  on 
the  books,  and  took  out  new  certificates  in  due  form. 

The  stock  held  by  these  two  classes  has  been  also  adjudged  spuri- 
ous, because  it  originated  in  some  like  over-issue  of  the  transfer  agent. 
It  will  be  seen  that  in  these  cases  where  new  certificates  have  been 
issued  by  the  transfer  agent,  the  letter  of  his  authority  in  its  most 
limited  sense  has  been  pursued.     The  extrinsic  facts  upon  which  the 
power  of  the  agent  depended,   apparently  existed.     Stock  stood  on 
the  books  to  the  credit  of  the  party  making  the  transfer.     The  transfer 
was  made  in  due  form.    The  outstanding  certificate  was  surrendered 
and  cancelled,  and  thereupon  the  new  one  issued.     To  all  appearance 
tiie  act  was  within  the  real  and  apparent  scope  of  the  authority,  and 
every  condition  of  the  power  fully  complied  with.    But  a  Judicial  inves- 
tigation has  shown  that  this  apparent  stock  credited  on  the  books,  was 
iK)t  real.    That  at  some  remote  period,  it  had  its  origin  in  a  fraudulent 
over-issue.    The  question  is,  does  the  peril  of  that  fact  rest  on  the 
buyer?    I  think  it  does  not ;  but  I  am  constrained  to  admit,  that  if 
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the  position  of  the  appellants'  counsel  be  sound,  I  do  not  see  why  it 
must  not  The  question  is  only  carried  back  a  step  farther ;  that  is,  to 
the  right  of  a  dealer  to  buy  stock,  relying  on  the  books  of  the  company 
as  evidence  of  the  ownership  of  his  vendor.  But  the  books  are  them- 
selves only  representations  made  by  agents,  and  by  no  means  conclusive 
in  every  sense.  The  credit  is  a  deceptive  one,  because  the  stock  has 
no  real  existence,  and  if  the  condition  of  the  power  be  that  there  must 
be  an  actual  transfer  of  stock,  an  unreal  transfer,  however  complete  its 
resemblance  to  reality,  does  not  answer  the  condition.  No  matter  to 
what  disastrous  consequences  the  rule  may  lead,  it  cannot  be  satisfied 
without  holding  that  the  peril  that  all  appearances  of  genuineness  shall 
be  founded  in  absolute  fact,  constantly  rests  upon  the  dealer. 

The  same  thing  is  true  of  the  transfers  upon  the  surrender  of  certifi- 
cates, where  no  certificate  had  issued.  Unless  we  are  to  hold  the 
company  to  the  duty  of  keeping  correct  books,  so  that  those  who  refer 
to  and  rely  upon  them  shall  be  protected,  there  is  no  remedy.  The 
corporation  may  mislead  the  community  until  thousands  are  ruined, 
and  be  itself  entirely  protected  by  being  able  to  say,  our  agents  bad  no 
authority  to  give  credits  for  stock  where  none  existed.  The  evideuce 
to  a  corporation  of  its  stockholders  is  its  stock  ledger,  or  the  books 
kept  for  the  express  purpose  of  determining  its  stockholders.  (Gray  v. 
Portland,  3  Mass.  385,  per  Sewall,  J.) 

Dealers  are  entitled  to  rely  upon  that  evidence.  As  was  said  by 
Best,  Ch.  J.,  in  Davis  v.  The  Bank  of  England  (3  Bingham,  393),  ''If 
this  be  not  law,  who  will  purchase  stock,  or  who  can  be  certain  that  the 
stock  he  holds  belongs  to  him  ?  It  has  ever  been  an  object  of  the 
legislature  to  give  facility  to  the  transfer  of  shares  in  the  public  funds. 
This  facility  of  transfer  is  one  of  the  advantages  belonging  to  this  spe- 
cies of  property,  and  this  advantage  would  be  entirely  destroyed  if  a 
purchaser  should  be  required  to  look  to  the  regularity  of  the  transfer, 
to  all  the  various  persons  through  whom  such  stock  had  passed.  In- 
deed, from  the  manner  in  which  stock  passes  from  man  to  man,  (irom 
the  union  of  stocks  bought  of  different  persons  under  the  same  name, 
and  the  impossibility  of  distinguishing  what  was  regularly  transferred, 
from  what  was  not,  it  is  impossible  to  trace  the  title  of  stock  as  jon 
can  that  of  an  estate.  You  cannot  look  further,  nor  is  it  the  practice 
even  to  attempt  to  look  further  than  the  bank  books  for  the  title  of  the 
person  who  proposes  to  transfer  to  you." 

I  take  it  to  be  sound  law,  that  if  A.,  who  is  about  to  sell  property  to 
B.,  and  take  his  check  on  a  bank,  applies  at  the  counter  of  the  hank 
to  the  proper  officer,  who  informs  him  that  B.  has  the  funds  in  deposit, 
and  his  check  will  be  good,  the  bank  will  not  be  permitted  to  deny  the 
truth  of  the  assertion  after  A.  has  acted  upon  it,  on  the  ground  that  its 
officer  had  no  authority  to  keep  any  but  correct  books.  But  these  par- 
ties stand  upon  a  still  better  footing,  for  they  have  relied  not  merely 
upon  a  certificate  issued  by  the  agent,  but  upon  the  records  of  title  to 
stock  kept  by  the  company,  which  were  the  only  other  existing  sources 
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of  information.  Tbej  have  there  found  the  stock  they  proposed  to 
purchase  credited  to  the  party  offering  it  for  sale,  in  the  stock  ledger  of 
the  corporation,  which  is  the  best  evidence  of  the  existence  of  all 
genuine  stock  transferable  at  this  office.  Is  it  to  be  tolerated  that  the 
responsibility  for  the  correctness  of  these  books  rests  altogether  upon 
dealers  who  have  no  controf  over  them  ? 

The  defendants  who  have  been  led  into  loaning  their  money  upon 
certificates  and  transfers,  held  and  made  by  parties  who  had  like 
credits  on  the  books,  and  who  apparently  complied  with  every  con- 
dition, stand  on  the  same  footing  with  those  just  noticed.  Public 
policy  and  the  true  Interests  of  all  parties  concerned,  as  well  as  plain 
principles  of  equity  and  justice,  require  that  the  corporation  make  good 
the  losses  thev  have  sustained. 

There  is  still  another  class  whose  claims  arise  upon  other  facts,  and 
rest  on  different  principles.  It  is  composed  of  those  defendants  who 
have  received  certificates  representing  actual  and  genuine  stock  of  the 
companj^  but  whose  certificates  were  rendered  valueless  by  a  subse- 
quent transfer  to  bonajide  purchasers  of  the  same  stock,  bj'  the  party 
to  whose  credit  it  stood  on  the  books.^  .  .  .  It  is  claimed  .  .  .  that  the 
transfer  was  made  or  permitted  by  an  agent  of  the  company,  who  acted 
in  excess  of  his  powers.  Clearlj^  it  was  the  duty  of  the  transfer  agent 
to  have  required  the  surrender  and  cancellation  of  the  outstanding  cer- 
tificates. That  was  one  of  the  very  duties  he  was  put  there  to  perform. 
...  It  is  the  very  ground  of  the  company's  liabilit}',  that  its  agent 
failed  to  do  the  duty  enjoined  upon  him.  The  parties  were  dealing  all 
the  while  in  the  actual  and  legitimate  stock  of  the  company,  and  the 
agent  was  called  upon  to  do  an  act  within  the  exact  scope  of  his 
authority.  .  .  .  "For  where  a  trust,"  says  Lord  Holt  (12  Mod.  472, 
490),  "  is  put  in  one  person,  and  another,  whose  interest  is  intrusted  to 
him,  is  damnified  by  the  neglect  of  such  as  that  person  employs  in  the 
dischai^e  of  that  trust,  he  shall  answer  for  it  to  the  party  damnified.^' 
Nor  does  it  matter  that  the  agent  fraudulently  neglected  his  duty  for 
his  own  private  gain  ;  for  then  arises  the  exact  case  for  the  application 
of  Lord  Holt's  rule,  that  when  one  of  two  innocent  persons  must  suffer 
from  the  fraud  or  misconduct  of  a  third,  he  who  has  reposed  a  trust  or 
confidence  in  the  fraudulent  agent  ought  to  bear  the  loss.  .  .  . 

Denio,  C.  J.,  Wright,  Potter,  and  Brown,  JJ.,  concurred  with 
Davis,  J.  Jiidgmerd  affirmed.^ 

1  The  opinion  as  to  this  class  of  claims  has  been  abbreviated  by  omitting  passages 
pertaining  to  the  law  of  Corporations.  —  Ed. 

*  Other  over-issae  cases  are  :  Bridgeport  Bank  v.  N.  Y.  &  N.  H.  Railroad  Co.,  30 
Conn.  231  (IS61);  Western  Maryland  Railroad  Co.  v.  Franklin  Bank,  60  Md.  36 
(1882) ;  Moores  v.  Citizens'  National  Bank,  111  U.  S.  156  (1884) ;  Shaw  v.  Port  Philip 
Gold  Mining  Co.,  13  Q.  B.  D.  103  (1884);  Allen  v.  South  Boston  Railroad  Co.,  15f 
1. 200  (1889);  Hill  v.  Jewett  Publishing  Co.,  154  Mass.  172  (1891).  — Ed. 
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ExcHBQUEB  Chambrr.   1867. 

[L.  IL  2  Ex.  259.] 

The  cause  ^  was  tried  before  Martin,  B.,  at  Westminster,  on  the 
15th  of  June,  1866;  and  on  the  evidence  given  for  the  plaintiff, 
the  substance  of  which  is  fully  stated  in  the  judgment  of  the  Court,  the 
learned  Baron  ruled  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  plaintiffs  case,  and  accordingly  directed  a  nonsuit,  but 
signed  a  bill  of  exceptions  setting  out  the  evidence. 

Brown^  Q.  C.  (Huddleston,  Q.  C,  and  OriffitSy  with  him),  for  the 
plaintiff. 

Mdlish^  Q.  C.  (  WcUkin  WiUiams  with  him),  for  the  defendants.' 

Brovm,  Q.  C,  in  replj'. 

The  judgment  of  the  Court  (Willes,  Blackburn,  Bleating,  Mil- 
LOR,  Montague  Smtth,  and  Lush,  JJ.)  was  delivered  by 

Willes,  J.  This  case,  in  which  the  court  took  time  to  cousider 
their  judgment,  arose  on  a  bill  of  exceptions  to  the  ruling  of  my  Brother 
Martin  at  the  trial  that  there  was  no  evidence  to  go  to  the  jury. 

It  was  an  action  brought  for  an  alleged  fraud,  which  was  described 
in  the  pleadings  as  being  the  fraud  of  the  bank,  but  which  the  plain- 
tiff alleged  to  have  been  committed  by  the  manager  of  the  bank  in  the 
course  of  conducting  their  business.  At  the  trial,  two  witnesses  were 
called,  first,  Barwick,  the  plaintiff,  who  proved  that  he  had  been  in  the 
habit  of  supplying  oats  to  a  customer  of  the  bank  of  the  name  of 
Davis ;  and  that  he  had  done  so  upon  a  guarantee  given  to  him  by  the 
bank,  through  their  manager,  the  effect  of  which  probably  was,  that  the 
drafts  of  the  plaintiff  upon  Davis  were  to  be  paid,  subject  to  the  debt 
of  the  bank.  What  were  the  precise  terms  of  the  guarantee  did  not 
appear,  but  it  seems  that  the  plaintiff  became  dissatisfied  with  it,  and 
refused  to  supply  more  oats  without  getting  a  more  satisfactory  one ; 
that  he  applied  to  the  manager  of  the  bank,  and  that  after  some  oonrer 
sation  between  them,  a  guarantee  was  given,  which  was  in  this  form : 

^^  Dear  Sir,  —  Referring  to  our  conversation  of  this  morning,  I  b^ 
to  repeat  that  if  3'ou  sell  to,  or  purchase  for,  J.  Davis  and  Son  not 
exceeding  1000  quarters  of  oats  for  the  use  of  their  contract,  I  will 
honour  the  cheque  of  Messrs.  J.  Davis  and  Son  in  your  favour  in  pay- 
ment of  the  same,  on  receipt  of  the  money  from  the  commissariat  in 
payment  of  forage  supplied  for  the  present  month,  in  priority  to  any 
other  payment,  except  to  this  bank ;  and  provided,  as  I  explained  to 

^  The  statement  of  the  pleadings  has  been  omitted.  —  Ed. 

*  In  the  coarse  of  this  argument,  Willes,  J.,  said  :  "  I  should  be  sorrj  to  hsTe  it 
•opposed  that  Comfoot  v,  Fowke,  6  M.  &  W.  858,  turned  upon  anything  bat  t  poist 
of  pleading."  And  he  referred  to  Com.  Dig.,  Action  upon  the  Case  for  Deceit^  B.— 
Ed. 
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jOQy  that  the}',  J.  Davis  and  Son,  are  able  to  continue  their  contracts, 
and  are  not  made  bankrupts. 

(Signed)  ^'  Don.  M.  Dewab,  Manager.*' 

The  plaintiff  stated  that  in  the  course  of  conversation  as  to  the 
guarantee,  the  manager  told  him  that  whatever  time  he  received  the 
government  cheque,  the  plaintiff  should  receive  the  money. 

Now,  that  being  the  state  of  things  upon  the  evidence  of  the  plain- 
tiff, it  is  obvious  that  there  was  a  case  on  which  the  jurj'  might 
conclude,  if  they  thought  proper,  that  the  guarantee  given  b}'  the 
manager  was  represented  by  him  to  be  a  guarantee  which  would 
probably,  or  might  probably*,  be  paid,  and  that  the  plaintiff  took  the 
guarantee,  supposing  that  it  was  of  some  value,  and  that  the  cheque 
would  probably,  or  might  probably,  be  paid.    But  if  the  manager  at 
the  time,   from  his  knowledge  of  the  accounts,  knew  that  it  was 
improbable  in  a  very  high  degree  that  it  would  be  paid,  and  knew  and 
intended  that  it  should  not  be  paid,  and  kept  back  from  the  plaintiff 
the  fact  which  made  the  payment  of  it  improbable  to  the  extent  of 
being  as  a  matter  of  business  impossible,  the  jury  might  well  have 
thought  (and  it  was  a  matter  within  their  province  to  decide  upon) 
that  he  had  been  guilty  of  a  fraud  upon  the  plaintiff. 
.  Now,  was  there  evidence  that  such  knowledge  was  in  the  mind  of  the 
manager?    The  plaintiff  had  no  knowledge  of  the  state  of  the  accounts, 
and  the  manager  made  no  communication  to  him  with  respect  to  it. 
Bat  the  evidence  of  Davis  was  given  for  the  purpose  of  supplying  that 
part  of  the  case ;  and  he  stated  that,  immediately  before  the  guarantee 
bad  been  given,  he  went  to  the  manager,  and  told  him  it  was  impossible 
for  him  to  go  on  unless  he  got  further  supplies,  and  that  the  govern- 
ment were  buying  in  against  him ;  to  which  the  manager  replied,  that 
Davis  must  go  and  try  his  friends ;   on  which  Davis  informed  the 
manager  that  the  plaintiff  would  go  no  further  unless  he  had  a  further 
guarantee.    Upon  that  the  manager  acted ;  and  Davis  added,  ^^  I  owed 
the  bank  above  £12000."    The  result  was  that  oats  were  supplied  by 
the  plaintiff  to  Davis  to  the  amount  of  £1227,  that  Davis  carried  out 
bis  contract  with  the  government,  and  that  the  commissariat  paid  him 
the  sum  of  £2676,  which  was  paid  by  him  into  the  bank.     He  there- 
npon  handed  a  cheque  to  the  plaintiff,  who  presented  it  to  the  bank, 
and' without  further  explanation  the  cheque  was  refused. 

This  is  the  plain  state  of  the  facts ;  and  it  was  contended  on  behalf 
of  the  bank  that,  inasmuch  as  the  guarantee  contains  a  stipulation 
that  the  plaintiff's  debt  should  be  paid  subsequent  to  the  debt  of  the 
bank,  which  was  to  have  priority,  there  was  no  fraud.  We  are  unable 
to  adopt  that  conclusion.  I  speak  sparingl}*,  because  we  desire  not  to 
anticipate  the  Judgment  which  the  constitutional  tribunal,  the  jurj-,  may 
[Mss.  But  they  might,  upon  these  facts,  jnstly  come  to  the  conclusion, 
^at  the  manager  knew  and  intended  that  the  guarantee  should'  be 
nnavailing ;  that  he  procured  for  his  employers,  jjpe  bank,  the  govern- 
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ment  cheque,  by  keeping  back  from  the  plaintiff  the  state  of  Davis's 
account,  and  that  he  intended  to  do  so.  If  the  jury  took  that  view  of 
the  facts,  they  would  conclude  that  there  was  such  a  fraud  in  the 
manager  as  the  plaintiff  complained  of. 

If  there  be  fraud  in  the  manager,  then  arises  the  question  whether 
it  was  sucli  a  fraud  as  the  bank,  his  employers,  would  be  answerable 
for.     With  respect  to  that,  we  conceive  we  are  in  no  respect  overmling 
the  opinions  of  my  Brothers  Martin  and  Bramwell  in  Udell  v,  Atherton 
7  H.  &  N.  172  ;  the  case  most  relied  upon  for  the  purpose  of  establish- 
ing the  proposition  that  the  principal  is  not  answerable  for  the  fraud  of 
his  agent.    Upon  looking  at  that  case,  it  seems  prett}'  clear  that  the  divi- 
sion of  opinion  which  took  place  in  the  Court  of  Exchequer  arose,  not 
so  much  upon  the  question  whether  the  principal  is  answerable  for  the 
act  of  an  agent  in  the  course  of  his  business  —  a  question  which  was 
settled  as  early  as  Lord  Holt's  time,  Hern  v,  Nichols,  1  Salk.  289 ;  hot 
in  applying  that  principle  to  the  peculiar  facts  of  the  case;  the  act 
which  was  relied  upon  there  as  constituting  a  liability  in  the  sellers 
having  been  an  act  adopted  bj'  them  under  peculiar  circumstances,  and 
the  author  of  that  act  not  being  their  general  agent  in  business,  as  tiie 
manager  of  a  bank  is.     But  with  respect  to  the  question,  whether  a 
principal  is  answerable  for  the  act  of  his  agent  in  the  course  of  his 
master's  business,  and  for  his  master's  benefit,  no  sensible  distinctieD 
can  be  drawn  between  the  case  of  fraud  and  the  case  of  any  other 
wrong.     The  general  rule  is,  that  the  master  is  answerable  for  every 
such  wrong  of  the  servant  or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no  express  command  or 
privity  of  the  master  be  proved.^    That  principle  is  acted  upon  every 
day  in  running  down  cases.     It  has  been  applied  also  to  direct  tres- 
pass to  goods,  as  in  the  case  of  holding  the  owners  of  ships  liable  for 
the  act  of  masters  abroad,  improperly  selling  the  cargo.'    It  has  been 
held  applicable  to  actions  of  false  imprisonment,  in  cases  where  oflSoers 
of  railwaj'  companies,  intrusted  with  the  execution  of  by-laws  relating 
to  imprisonment,  and  intending  to  act  in  the  course  of  their  duty, 
improperly  imprison   persons  who  are  supposed  to  come  within  the 
terms  of   the    b3'^-laws.*    It    has    been    acted    upon  where    persons 
employed  by  the  owners  of  boats  to  navigate  them  and  to  take  fares, 
have  committed  an  infringement  of  a  ferry,  or  such  like  wrong.*    In  all 
these  cases  it  may  be  said,  as  it  was  said  here,  that  the  master  has  not 
authorized  the  act.    It  is  true,  he  has  not  authorized  the  particular  act, 
but  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts,  and  he 
must  be  answerable  for  the  manner  in  which  the  agent  has  condacted 

1  See  Laagher  v.  Pointer,  5  B.  &  C.  547,  at  p.  554.  —  Rep. 

«  Ewbank  v.  Natting,  7  C.  B.  797.  —  Rep. 

*  Goff  v.  Great  Northern  Railway  Company,  3  E.  &  E.  672 ;  80  L.  J.  (Q.  B.)  HS, 
explaming  (at  3  E.  &  £.  p.  683)  Roe  v,  Birkenhead  Railway  Company,  7  £x.  36;  and 
see  Barry  v.  Midland  Rajipitray  Company,  Ir.  L.  Rep.  1  C.  L.  130.  —  Rep. 

«  Hnzzey  v.  Field,  2  U  M.  &  R.  432,  at  p. -440.  -^  Rkp. 
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himself  In  doing  the  basiness  which  it  was  the  act  of  his  master  to 
place  him  in. 

The  onl}'  other  point  which  was  made,  and  it  had  at  first  a  somewhat 
plausible  aspect,  was  this :  It  is  said,  if  it  be  established  that  the 
bank  are  answerable  for  this  fraud,  it  is  the  fraud  of  the  manager,  and 
ought  not  to  have  been  described,  as  here,  as  the  fraud  of  the  bank. 
I  need  not  go  into  the  question  whether  it  be  necessary  to  resort  to  the 
count  in  case  for  fraud,  or  whether,  under  the  circumstances,  money 
having  been  actually  procured  for  and  paid  into  the  bank,  which  ought 
to  have  got  into  the  plaintiff's  hands,  the  count  for  money  had  and 
received  is  not  applicable  to  the  case.  I  do  not  discuss  that  question, 
because  in  common  law  pleading  no  such  difficulty  as  is  here  sug- 
gested is  recognized.  If  a  man  is  answerable  for  the  wrong  of  another, 
whether  it  be  fraud  or  other  wrong,  it  may  be  described  in  pleading  as 
the  wrong  of  the  person  who  is  sought  to  be  made  answerable  in  the 
action.  That  was  the  decision  in  the  case  of  Raphael  v.  Goodman, 
8  A.  &  £.  565.  The  sheriff  sued  upon  a  bond ;  plea,  that  the  bond 
was  obtained  by  the  sheriff  and  others  by  fraud ;  proof,  that  it  was 
obtained  by  the  fraud  of  the  officer ;  held,  the  plea  was  sufficiently 
proved. 

Under  these  circumstances,  without  expressing  any  opinion  as  to 
what  verdict  ought  to  be  arrived  at  by  the  jur}*,  especially  considering 
that  the  whole  case  may  not  have  been  before  them,  we  think  this  is  a 
matter  proper  for  their  determination,  and  there  ought  therefore  to  be 
a  venire  de  novo.  Venire  de  novo.^ 


HATHAWAY,  Survivor,  etc.,  Respondent,  v.  JOHNSON, 

Appellant. 

Court  op  Appeals  of  New  York.    1873. 

[55  N.  Y.  93.] 

Appeal  fh>m  order  of  the  General  Term  of  the  Supreme  Court  in 
the  fourth  judicial  department,  reversing  an  order  of  Special  Term, 
which  vacates  an  order  of  arrest  made  by  a  justice  at  chambers. 

This  action  was  brought  to  recover  the  purchase-price  of  a  quantity 
of  malt  alleged  to  have  been  sold  bj'  plaintiff's  firm  to  defendant.  An 
order  of  arrest  was  granted  upon  an  affidavit  stating  that  the  sale  of 
the  malt  was  induced  by  fraudulent  representations  on  the  part  of 
defendant.  The  papers,  on  the  motion  to  vacate  the  order  of  arrest, 
disclosed  that  defendant's  business  was  conducted  by  one  Bidwell,  who 
made  the  purchase  of  plaintiff's  firm  ;  that  defendant  had  no  knowledge 

1  See  Mftckay  v.  Commercial  Bank,  L.  R.  5  P.  C.  394  (1874) ;  Weir  v.  BeU,  3  Ex. 
D.  238,  243-245  (C.  A.,  1878),  per  Bramwell,  L.  J. ;  Houldsworth  v.  City  of  Glasgow 
Bank,  5  App.  Cas.  317,  339  (H.  L.,  1880),  per  Lord  Blackbubn.  —Ed. 
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of  the  purchase  or  of  the  representations  made  thereon,  antU  the  8e^ 
Tice  of  the  papers  in  this  action.  / 

Oearge  F,  Danforth^  for  the  appellant. 

X  C,  Cochrane^  for  the  respondent. 

Andrews,  J.  The  single  question  involved  in  this  appeal  is  whether, 
in  an  action  against  a  principal  to  enforce  a  contract  for  the  purchase 
of  property-,  made  by  his  agent,  and  to  recover  the  agreed  price, 
\he  principal  can  be  arrested,  on  proof  that  the  vendor  was  induced  to 
«nter  into  the  contract  and  give  the  credit  by  means  of  the  fhuidalent 
representations  of  the  agent,  where  the  fraud  was  not  known  to  or 
authorized  by  the  principal,  and  was  not  ratified  by  him,  unless  sacfa 
ratification  is  to  be  inferred  from  the  receipt  and  use  by  the  principal 
of  the  property  purchased,  before  he  was  informed  of  the  fraud 
practised  by  the  agent 

This  question  depends  upon  the  construction  to  be  given  to  that  part 
of  the  fourth  subdivision  of  section  179  of  the  Code,  which  authorizes 
an  arrest  ^^  where  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt,  or  incurring  the  obligation  upon  which  the  action  is 
brought."    The  obvious  purpose  of  this  provision  was  to  introduce  an 
exception  to  the  general  rule  prevailing  in  this  State,  forbidding  arrest 
and  imprisonment  for  debt,  and  to  permit  this  remedy  in  an  action 
upon  contract  in  the  single  case  specified ;  and  the  test  of  the  liability 
to  arrest  in  such  an  action  is  the  guilt  of  the  defendant  in  contracting 
the  debt  or  incurring  the  obligation  sued  upon.     There  must  have 
been  a  fraudulent  purpose  in  contracting  the  debt  or  incurring  the 
liability  on  the  part  of  the  defendant  whose  arrest  is  sought.     He  must 
have  been  guilty  of  a  fraud,  and  this  implies  personal  misconduct, 
moral  and  actual,  and  not  merely  legal  or  constructive  fraud,  merely  in 
respect  to  the  transaction  wdich  is  the  subject  of  the  suit.    This  oon- 
struction  is  strengthened  by  the  consideration  that  it  harmonizes  the 
statute  with  the  general  policy  and  legislation  of  the  State.    The  act 
of  April  26,  1831,  ''to  abolish  imprisonment  for  debt  and  to  punish 
fraudulent  debtors,"  abrogated  the  system  under  which  an  innocent 
debtor,  whose  only  fault  might  be  his  inability  to  pay  his  debts,  could 
be  deprived  of  his  liberty  and  imprisoned  at  the  instance  of  the  cred- 
itor.    It  was  a  system  of  great  severity,  fruitful  of  oppression  ;  and  its 
abolition  was  demanded  by  public  sentiment,  influenced  by  the  growth 
of  more  just  and  humane  views  of  the  respective  rights  of  creditors  and 
their  debtors.     But  the  legislature  excluded  from  the  benefit  of  the  act 
fraudulent  debtors,  by  subjecting  them  to  arrest  in  an  action  to  recover 
the  debt,  and  to  commitment,  '*  as  other  prisoners,  on  criminal  process," 
until  they  procured  their  discharge  in  the  manner  provided  by  the  act 
(§  11).    One  of  the  grounds  on  which  an  arrest  might  be  made  under 
the  act  of  1831  was  identical  with  that  stated  in  the  provision  of  the 
Code  under  consideration,  viz.,  that  the  defendant  fraudulently  con- 
tracted the  debt  or  incurred  the  obligation  respecting  which  the  suit 
was  brought     (§  4,  sub.  4.) 
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Statates  authorizing  arrest  and  imprisonment  for  debt,  although 
remedial  in  that  thej  are  designed  to  coerce,  by  means  of  the  imprison- 
ment, the  payment  of  the  creditor,  are  also  regarded  as  penal,  and 
ought  not  to  be  extended  by  construction  so  as  to  embrace  cases  not 
clearly  within  them.  (Stargis  v.  Crowningshield,  4  Wheat.  200 ;  Von 
Hoffman  v.  The  City  of  Quincy,  4  Wal.  553.)  The  statute  of  1831  and 
the  provisions  of  the  Code  authorizing  arrests  are  in  pari  materia  /  and 
if  tkie  defendant  can  be  arrested  under  the  Code  in  an  action  ex  coti" 
traetu  for  the  fraud  of  his  agent,  of  which  he  was  morally  guiltless,  in 
an  action  on  the  contract,  1  see  no  reason  why  he  cannot  be  arrested 
and  imprisoned,  as  a  *'  pnsoner  on  criminal  process/'  under  the  act  of 
1831,  which  is  still  in  force. 

The  order  of  arrest  in  this  case  is  sought  to  be  Justified  on  the 
ground  that  the  fraud  of  the  agent  acting  within  the  scope  of  his  au- 
thority is,  in  law,  imputed  to  his  principal.  ,The  authoritj'  of  the  agent 
to  make  the  contract  for  the  purchase  of  the  malt  is  not  denied ;  and 
the  rule  is  stated  by  Mr.  Justice  Story  to  be  (Story  Ag.,  §  134),  that 
where  the  act  of  the  agent  will  bind  the  principal,  then  his  representa- 
tions, declarations,  and  admissions  respecting  the  subject-matter  will 
also  bind  him,  if  made  at  the  sapae  time  and  constituting  a  part  of  the 
res  gestae.  That  the  principal  is  liable  for  the  fraudulent  conduct  and 
representations  of  the  agent,  made  in  the  course  of  his  dealings  for  the 
principal,  where  the  principal  has  received  and  rei;ained  the  fruits  of 
the  fraud,  is  afiSrmed  b}'  the  general  cuiTent  of  authorit3%  (Hern  v, 
Nichols,  1  Salk.  289 ;  Cornfoot  v.  Fowke,  6  M.  &  W.  358 ;  Murray  v. 
Mann,  2  Exch.  537 ;  Bennett  v.  Judson,  21  N.  Y.  238.)  It  is  conso- 
nant with  reason  and  justice  that  a  principal  should  not  be  allowed  to 
profit  by  the  fraud  of  his  agent ;  and  if  he  adopts  the  contract  made  in 
his  behalf,  although  ignorant  of  the  fraud,  he  should  be  held  liable 
to  make  compensation  to  the  party  injured  b}^  it.  An  action  for  the 
deceit  in  such  a  case  was  maintained  in  Bennett  v.  Judson ;  and  Com- 
stock,  J.,  was  of  opinion  that,  in  point  of  pleading,  the  fraud  might 
be  chained  as  that  of  the  defendant.  In  Udell  v.  Athcrton  (7  H.  &  M. 
170),  there  is  a  very  able  discussion  of  tlie  question,  whether  an  action 
for  deceit  would  lie  in  such  a  case  against  the  principal,  and  the 
learned  judges  were  equally  divided  in  opinion.  But  admitting  the 
right  of  the  plaintiff  to  have  brought  an  action  on  the  case  for  fraud 
EDd  deceit  against  the  defendant,  it  by  no  means  establishes  that  he 
was  guilty  of  a  fraud  in  contracting  the  debt,  within  the  provision 
authorizing  an  arrest,  in  an  action  on  the  contract.  The  plaintiff  has 
abandoned  the  pursuit  of  his  remedy,  by  action  for  the  deceit,  and  has 
elected  to  rely  on  the  contract,  and  the  fraud  is  no  part  of  the  cause  of 
action,  but  is  extrinsic  to  it,  and  must  be  established  aliunde  to  warrant 
SD  arrest,  and  in  this  form  of  action  it  is  personal  and  not  imputed 
fraud  which  entitles  the  plaintiff  to  the  order.  The  ai^ument  that  the 
right  to  arrest,  if  the  action  had  been  for  deceit,  is  to  be  taken  into 
view  in  construing  the  provision  in  question  is  without  force,  when  it 
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is  considered  that,  until  the  amendment  of  1863,  no  arrest  was  author- 
ized in  an  action  for  fraud  or  deceit  against  a  resident  of  the  State ; 
and  if  the  plaintiflT's  construction  is  sound,  then  the  defendant,  before 
that  time,  could  have  been  arrested  in  an  action  on  the  contract, 
although  he  could  not  have  been  in  an  action  for  tlie  fraud.  In  short, 
the  two  provisions  arc  not  in  construction  dependent  upon  or  connected 
with  each  other.  Trover  ma}',  in  many  cases,  be  maintained  against 
a  person  innocent  of  an}'  intentional  wrong  (Spraights  v.  Hawley,  39 
N.  Y.  441),  and,  where  trover  will  lie,  an  order  of  arrest  in  an  action 
for  the  conversion  ma}'  be  issued. 

But  if  the  plaintiff  should  waive  the  tort,  and  bring  assumpsit  to 
recover  the  money  received  on  the  sale  of  the  property,  he  could  not 
arrest  the  defendant.  The  change  in  the  form  of  the  action  would 
prevent  it  The  true  construction  of  the  provision  of  the  Code  referred 
to  does  not,  in  my  judgment,  warrant  an  arrest,  under  the  circam* 
stances  of  this  case. 

The  order  should  be  reversed,  and  the  order  of  Special  Term 
affirmed. 

All  concur  except  Groyer,  J.,  dissenting,  and  Folgbr,  J.,  not 
voting.  Ordered  accordingly. 


ARMOUR  ET  AL.,    Appellants,    v.   MICHIGAN   CENTRAL 

RAILROAD  CO.,    Respondent. 

Commission  of  Appeals  of  New  York.     1875. 

[65  N.  Y,  III.] 

Appeal  fh>m  a  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  the  report  of  a  referee.  (Reported  below, 
3  J.  &  S.,  568.) 

This  action  was  brought  upon  two  bills  of  lading  issued  bj 
defendant. 

The  referee  found  the  following  facts,  in  substance :  That,  on  the 
7th  day  of  October,  1867,  one  D.  D.  Michaels  produced  and  delivered 
to  the  defendant's  agent,  in  the  city  of  Chicago,  a  paper  purporting  to 
be  a  receipt,  signed  by  I.  T.  Sunderlin,  dated  the  second  of  the  pre- 
vious July,  for  200  tierces  prime  lard,  his  brand  and  manufacture,  in 
store  for  account  and  risk  of  said  Michaels,  to  be  held  subject  to 
return  of  said  receipt  properly  indorsed,  and  payment  of  storage,  osaal 
rate,  loss  and  damage  by  fire  or  leakage  at  owner's  risk,  marked  M. 
That  Michaels  delivered  to  the  defendant's  agent  his  order  on  San- 
derlin  for  100  tierces  of  lard,  and  thereupon  the  defendant,  by  its 
agent,  executed  and  delivered  to  Michaels  a  bill  of  lading,  or  carrier's 
receipt,  acknowledging  the  receipt  from  him  of  100  tierces  of  Urd 
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consigned  to  the  plaintiffs,  at  New  York,  and  to  be  there  delivered  to 
them.    The  defendant,  at  the  request  of  Michaels,  afterwards,  and  on 
the  12th  of  October,  1867,  on  the  faith  and  credit  of  what  purported 
to  be  Sunderlin's  warehouse  receipt,  having  in  the  mean  time,  at  the 
request  of  Michaels,  omitted  to  call  on  Sunderlin  for  the  100  tierces, 
executed  and  delivered  to  Michaels  another  bill  of  lading,  acknowl- 
edging the  receipt  from  him  of  the  other  100  tierces  of  lard,  like  the 
previous  100  tierces  consigned  and  to  be  transported  to  the  plaintiffs, 
at  New  York.     That  the  defendant,  at  the  time  when  these  bills  dt 
lading  were  issued,  was  informed  by  Michaels  that  he  intended  using 
the  same  at  bank  the  same  day.    That  Michaels,  on  the  seventh  of 
October,  made  his  draft  upon  the  plaintiffs  for  $3,600,  to  which  he 
attached  the  defendant's  bill  of  lading  of  that  day,  and  on  the  twelfth 
he  made  another  draft  upon  the  plaintiffs  for  the  further  sum  of  $3,600, 
to  which  he  attached  the  bill  of  lading  of  the  latter  date,  each  of  which 
drafts  were  made  payable  to  the  order  of  and  was  delivered  to  the 
Manufacturers'  National  Bank  of  Chicago,  by  whom  the}'  were,  with 
the  bills  attached,  transmitted  to  New  York,  and  there  caused  to  be 
presented  to  the  plaintiffs  for  payment ;  and  that  the  plaintiffs,  on  the 
faith  and  credit  of  the  respective  bills  of  lading,  paid  the  first  draft  on 
the  10th  or  11th  of  October,  1867,  and  the  second,  on  the  fifteenth  or 
sixteenth  of  the   same   month.     It  was  soon  after,  and  prior  to  the 
twenty-third  of  the  same  October,  discovered   that  the  receipt  pur- 
porting to  have  been  signed  by  Sunderlin  for  the  200  tierces  of  lard 
was  a  forgery  committed  by  Michaels,  and  that  be  had  not  the  property 
referred  to  therein  in  the  hands  of  Sunderlin ;  of  this  the  defendant 
had  no  prior  knowledge  or  information,  but,  acting  in  the  belief  of  the 
genuineness  of  the  receipt,  and  that  a  certain  197  tierces  of  lard  in 
Sanderlin's  possession,  as  warehouseman,  branded  I.  T.  Sunderlin,  was 
the  property  intended  to  be  covered  by  the  receipt,  caused  them  to  be 
seized  and  placed  in  its  possession,  and  transported  to  New  York, 
where  they  arrived  prior  to  the  thirtieth  of  the  same  month.     On  that 
day,  the  plaintiffs  presented  to  the  defendant's  agent  in  that  city  the 
two  bills  of  lading,  and  requested  the  delivery  to  them  of  the  200 
tierces  of  lard  therein  mentioned,  with  which  request  he  refused  to 
comply;  and  thereupon,  on  that  day,  the  plaintiffs  commenced  this 
action.     On  the  first  day  of  November  following,  Walbridge,  Wat- 
kins  &  Co.,  having  the  right  of  property  and  possession  of  the  197 
tierces  of  lard,  brought  an  action  of  replevin  therefor,  in  the  Supreme 
Court-of  this  State,  against  the  Hudson  River  Railroad  Company,  in 
whose  possession  the  lard  then  was,  and  thereby  obtained  the   pos- 
session thereof,  of  which  the  plaintiffs  were  notified  by  the  defendant, 
with  a  request  to  appear  and  defend,  and  a  consent  to  substitute,  in- 
stead of  its  attorney,  any  attorney  they  might  name.    They  did  not 
appear  in  the  action,  and,  by  the  Judgment  therein,  it  was  adjudged 
that  the  plaintiffs  therein  had  the  right  to  recover  the  197  tierces 
of  lard. 
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As  a  conclasion  of  law  from  these  facts,  the  referee  found  that  hy 
the  bills  of  lading,  or  carrier's  receipts,  and  the  delivery  of  them  to  the 
plaintiffs  attached  to  Michaels*  drafts  upon  them,  and  the  payment  by 
them  of  those  drafts,  they  acquired  all  the  rights  of  Michaels ;  and  it 
being  shown  that  the  goods  received  by  the  defendant  for  transporta- 
tion under  its  contracts  were  197  tierces  of  lard,  to  which  Walbridge, 
Watkins  &  Co.  had  paramount  title,  and  right  of  possession,  the  de- 
fendant was  legally  excused  for  the  non-delivery  of  the  197  tierces; 
and  that  for  the  value  of  the  remaining  three  tierces,  the  plaintiffs  were 
entitled  to  recover,  and  ordered  Judgment  against  the  defendant  for 
$142.30,  the  balance  thereof. 

Judgment  was  entered  in  accordance  with  those  condnsiona. 

Further  facts  appear  in  the  opinion. 

Samuel  Sand^  for  the  appellants. 

Benj.  K.  FhelpSy  for  the  respondent. 

Grat,  C.  The  facts  in  this  case  (omitting  those  only  which  are 
immaterial)  are,  in  substance,  these :  The  defendant  knowing  that  it 
had  not  received  ft*om  or  on  account  of  Michaels  any  lard  whatever, 
and  with  knowledge  when  the  respective  bills  of  lading  were  issued 
that  Michaels  intended  to  use  them  at  bank,  issued  and  delivered  them 
to  him ;  these  bills,  when  thus  issued,  were  attached  by  Michaels  to  bis 
drafts  upon  the  plaintiffs  for  a  sum  somewhat  exceeding  $7,000,  which, 
upon  presentation  to  them,  the}',  upon  the  faith  that  the  defendant  had 
received  and  would  transport  to  the  places  specified  in  the  respective 
bills  the  lard  thei*ein  described  to  be  in  its  possession,  paid  the  sums 
specified  in  the  respective  drafts  at  the  time  and  in  the  order  in  which 
they  were  presented ;  and  thus  the  question  comes  up,  whether  the 
defendant  is  not  estopped  from  setting  up  as  a  defence  to  this  action 
that  its  statements,  known  by  its  agent,  at  the  time  of  making  them, 
to  be  untrue,  were  in  fact  false,  and  that  no  lard  whatever  was  received 
by  the  company  for  or  on  account  of  Michaels  ?  The  true  answer  to 
this  question  is  not  involved  in  doubt.  The  well-recognized  principle 
that  a  party  who,  by  his  admissions,  has  induced  a  third  party  to  act 
in  a  particular  manner  is  not  permitted  to  deny  the  truth  of  his  admis- 
sion, if  the  consequence  would  be  to  work  an  injury  to  such  third  party, 
applies  to  and  governs  this  case.  (2  Bedfield  on  Law  of  Railways 
[4th  ed.],  167;  Dickerson  v.  Seeley,  12  Barb.  99,  102;  approved  in 
EUis  V.  Willard,  9  N.  Y.  529,  634.) 

It  is,  however,  insisted  that  the  defendant,  in  issuing  these  bills  of 
lading,  acted  in  good  faith  and  without  any  design  to  commit  a  fraod 
upon  any  one  who  should  make  an  advance  upon  the  strength  of  them, 
and  is,  therefore,  not  estopped  by  the  recital  contained  in  them  of  the 
receipt  of  the  lard.  It  cannot,  I  think,  be  doubted  that  the  defendant 
did  believe  that  what  purported  to  be  Sunderlin's  warehouse  receipt  was 
genuine  and  not  a  forgery.  The  difiQculty  is  that  the  defendants  bill 
of  lading  did  not  recite  the  receipt  by  it  of  Sunderlin's  warehouse  re- 
ceipt for  the  lard,  but  its  own  receipt  of  it,  and  it  may  be  conceded  the 
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defendant  really  believed  the  lard  would  be  forthcoming  when  it  should 
be  demanded,  and  that  no  injury  would  result  to  the  plaintiffs.  But  its 
false  statement  that  it  had  received  the  lard  misled  them,  and  hence 
the  defendant  must  be  held  to  intend  what  was  in  fact  the  legitimate 
consequences  of  its  own  misstatement.  And  now  that  it  has  been  the 
cause  of  the  advances  made  by  the  plaintiffs,  it  is  no  excuse  for  not 
delivering  the  lard,  which  it  represented  to  the  defendant  it  had 
received  from  Michaels^  that  it  was  by  the  Judgment  of  the  Supreme 
Court  of  this  State  prevented  from  delivering  197  tierces  of  lard,  the 
property  of  another,  which  it  never  received  from  Michaels,  but  seized 
and  would  have  delivered  to  the  plaintiffs  but  for  the  process  and  sub- 
sequent judgment  of  the  court  in  favor  of  the  rightful  owner. 

There  is  some  ambiguity  produced  hy  a  recital  in  one  of  the  referee's 
conclusions  of  law,  ^'  that  the  goods  received  by  the  defendant  for  trans* 
portation  were  197  tierces  of  lard,"  which  is  solved  by  the  evidence 
and  previous  findings  of  fact,  from  which  it  appears  that  the  paper 
purporting  to  be  Sunderlin's  warehouse  receipt  for  200  tierces  of  lard 
was  the  defendant's  only  reliance  that  Michaels  had  the  lard  for  which 
the  bills  of  lading  were  given,  and  that  the  receipt  purporting  to  have 
been  given  by  Sunderlin  was  a  forgery  committed  by  Michaels  himself, 
who  had  not  the  property  therein  referred  to ;  and  further  on,  inde* 
pendent  of  what  is  shown  as  the  judgment  record  in  replevin,  he  found 
that  Walbridge,  Watkins  &  Co.,  and  not  Michaels,  had  not  only  the 
right  of  property  in,  but  the  right  of  possession  of,  the  197  tierces  of 
lard  which  the  defendant  caused  to  be  seized  with  intent  to  carr^^  and 
deliver  the  same  to  the  plaintiffs  instead  of  the  200  tierces  represented 
by  the  forged  receipt,  and  which,  by  the  bill  of  lading,  the  defendant 
falsely  represented  to  be  in  its  possession,  and  of  which  it  was  never 
either  actually  or  constructively  possessed. 

The  judgment  of  the  General  and  Special  Terms  should  be  reversed 
and  new  trial  ordered. 

DwiGHT,  C.^  The  simplest  way  of  arriving  at  the  correct  result  in 
this  case  will  be  to  inquire,  in  the  first  place,  as  to  what  would  have 
been  the  rights  of  the  plaintiffs  in  case  the  defendant  had  had  the  lard 
in  its  possession,  next  to  consider  the  defendant's  obligations  as  hav- 
ing no  goods  to  correspond  with  the  bill  of  lading,  and  finally  to  take 
into  account  the  effect  of  the  proceedings  in  replevin. 

I.  In  case  the  defendant  had  had  in  its  possession  lard  to  corres- 
pond with  the  bills  of  lading,  the  plaintiffs  would  have  had  the  title  to 
it  in  trust  for  Michaels  after  paying  its  own  lien.  It  will  be  observed 
that  the  bills  ran  directly  to  the  plaintiffs.  The  consignment  was  made 
to  them.  They  are  not  assignees  of  bills  made  to  Michaels,  but  the 
contract  to  deliver  the  lard  is  made  by  the  defendant  with  them.  They 
were  not  mere  agents  of  Michaels,  but  they  had  an  interest  to  the  ex- 
tent of  $7,000  and  upward.    This  fact  the  defendant  knew  when  the 

1  After  stating  the  facts.  —  Ed 
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bills  were  issued,  and  it  could  not  deny  that  it  contracted  to  deliver 
the  lard  to  the  plaintiffs  in  case  that  it  had  the  property'  in  its  posses- 
sion. The  effect  of  such  a  bill  of  lading  running  to  a  consignee  who 
has  made  advances  was  considered  in  The  Bank  of  Rochester  i\  Jones, 
4  N.  Y.  497,  502 ;  Haille  v.  Smith,  1  Bos.  &  Pull.  563 ;  Allen  v.  Wil- 
liams,  12  Pick.  297 ;  First  National  Bank  of  Toledo  v.  Shaw,  61  N.  Y. 
283.  It  was  held  in  these  cases,  in  substance,  that  where  an  owner  of 
goods  delivers  them  to  a  carrier,  who  issues  a  bill  of  lading  to  a  con- 
signee, who  advances  money  on  the  faith  of  the  bills,  the  latter 
becomes  owner  for  his  own  sake  to  reimburse  himself,  and  after  reim- 
bursement, in  trust  for  the  former  owner.  Haille  v.  Smith  is  directly 
in  point.  In  that  case,  G.  &  H.  Brown,  of  Liverpool,  wishing  to 
draw  upon  L.  Smith  &  Co.,  a  banking-house  in  London,  to  a  large 
amount,  agreed,  among  other  securities  to  be  given,  to  consign  goods 
to  a  mercantile  house  consisting  of  the  same  partners  as  the  banking- 
house.  The  goods  were  consigned  accordingly  to  the  mercantile  house. 
It  was  held  that  the  consignment  to  the  mercantile  house  transferred 
to  it  the  general  property  in  the  goods  in  trust,  and  that  the  banking- 
house  and  consignora  were  both  concerned  as  cestui  que  trusty  and 
that  the  bill  of  lading  operated  as  an  evidence  of  the  change  of  prop- 
erty. The  principle  of  this  case  has  been  twice  approved  in  this 
court  (see  the  cases  above  cited),  and  must  now  be  regarded  as  set- 
tled law.  As  applied  to  the  facts  of  the  present  case,  it  would  result 
that  the  plaintiffs  would  have  had  the  legal  title  to  the  lard ;  that  the 
contract  for  its  delivery  was  made  with  them,  and  that  in  general  they 
would  have  been  able  to  vindicate  their  claim  to  the  property  by  all 
the  remedies  incident  to  ownership  and  to  a  contract  for  transportation 
of  their  property, 

II.  It  is  now  necessarj'  to  consider  how  far  the  fact  that  the  oompanj 
had  no  lard  affects  this  question.  This  inquiry  divides  itself  into  two 
branches.  One  concerns  the  power  of  Street  to  bind  the  company  hj 
issuing  bills  of  lading  when  it  has  no  goods  to  correspond  with  the 
bills.  The  other  is  to  consider  the  effect  of  the  bills,  assuming  that 
the  agent  had  the  requisite  authority.  The  defendant  insists  that  Street 
could  not  bind  it  by  issuing  fictitious  or  non-representative  bills  of 
lading.  It  claims  that  his  authority  was  confined  to  bills  for  goods 
actually  within  its  control.  It  cites,  to  this  effect,  Grant  v.  Norway, 
10  Com.  Bench,  665 ;  Schooner  Freeman  v.  Buckingham,  18  How, 
(U.  S.)  182. 

Grant  v.  Norway  has  been  subject  to  much  and  severe  criticism,  as 
being  adverse  to  the  general  view  prevailing  in  the  courts  of  this  State, 
where  confidence  has  been  reposed  in  an  agent  and  an  apparent  author- 
ity conferred  upon  him,  that  the  principal  must  suffer  from  an  actual 
exercise  of  authority  not  exceeding  the  appearance  of  that  which  is 
granted.  When  one  of  two  innocent  persons  must  suffer  in  such 
a  case,  that  person  must  bear  the  loss  who  reposed  the  confidence. 
So  far  as  Grant  v.  Norway  stands  in  the  way  of  this  doctrine,  it  mast 
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be  deemed  to  be  overruled.  (Remarks  of  Davis,  J.,  in  N.  Y.  &  N.  H, 
R.  B.  Co.  V.  Schuyler,  34  N.  Y.  73.)  Grant  v.  Norway,  however,  is 
not  precisely  parallel  with  the  present  case.  In  that  case  the  bill  of 
lading  was  issued  to  a  party  who  knew  that  the  bill  of  lading  was  issued 
by  an  agent  without  authority,  and  was  then  transferred  to  a  purchaser 
acting  in  good  faith.  It  ma}',  accordingly,  be  said  with  plausibility 
that  the  representation  was  not  made  to  the  assignee,  who  simply  ac- 
quired the  title  of  the  fraudulent  consignee.  It  would  have  resembled 
the  case  at  bar  if  the  plaintiffs  had  known  of  the  forgery  of  Michaels 
when  they  took  the  bills  of  lading,  and  had  then  transferred  them  to 
persons  paying  value  and  acting  in  good  faith.  The  case  would  then 
have  been  governed  by  the  rule  that  an  assignee  of  a  thing  in  action 
must  abide  by  the  case  of  him  of  whom  he  buys.  (Remarks  of  Sel- 
den,  J.,  in  Griswold  r.  Haven,  25  N.  Y.  604-606.) 

Street,  having  power  to  issue  bills  direct  to  consignees  for  goods 
actually  in  the  possession  of  the  defendant,  and  the  present  bills  being 
in  no  ways  distinguishable  in  form  from  those  which  were  usually  em- 
plo^'ed,  he  must  be  considered  as  having  the  necessary  authority  as  to 
the  plaintiffs  acting  in  good  faith. 

The  only  remaining  point  under  this  branch  of  the  i;ase  is,  whether 
the  defendant  is  not  estopped  by  the  statements  in  the  bill  of  lading 
from  denying  that  it  had  sufficient  lard  secured  from  Michaels  to  com- 
ply with  its  terms.  The  defendant's  agent  was  informed  by  Michaels 
that  the  bills  were  to  be  used  at  bank  on  the  same  day.  They  were 
issned  with  the  expectation  that  they  would  be  acted  upon  by  bankers 
or  other  capitalists.  It  cannot  complain  if  the  bills  accomplished  the 
purpose  for  which  they  were  designed.  The  representations  in  the  bills 
were  made  to  an}*  one  who,  in  the  course  of  business,  might  think  fit  to 
make  advances  on  the  faith  of  them.  There  is  thus  present  every 
element  necessary  to  constitute  a  case  of  estoppel  m  pais,  a  represen- 
tation made  with  the  knowledge  that  it  might  be  acted  upon,  and  sub- 
sequent action  upon  the  faith  of  it  to  such  an  extent,  that  it  would 
injure  the  plaintiffs  if  the  representation  was  not  made  good.  It  is 
now  well  settled  that  fraud  is  not  necessary  to  constitute  a  case  of 
estoppel.  Though  the  defendant  was  induced  by  the  fraud  or  mistake 
of  Michaels  to  issue  these  bills,  that  is  immaterial.  Its  liability  de- 
pends on  the  fact  that,  no  matter  what  its  inducements  may  have  been, 
it  has  made  certain  representations  upon  which  the  plaintiffs  have  ad- 
vanced their  mone}^  in  good  faith.  If  the  defendant  placed  undue  con- 
fidence in  Michaels,  it  is  but  the  familiar  case  of  imposing  the  burden 
upon  him  who  unwisely  or  unguardedly  reposed  the  confidence.  (Brown 
V,  Bowen,  30  N.  Y.  519  ;  Manufacturers  and  Traders'  Bank  v.  Hazard, 
id.  226 ;  Shapley  v.  Abbott,  42  id.  443  ;  Rawls  v.  Deshler,  4  Abb.  Ct 
App.  12.)  The  principle  governing  the  present  case  was  announced 
m  the  case  of  Griswold  v.  Haven,  25  N.  Y.  595.  It  there  appeared 
that  the  defendants  John  Wright  &  Co.  issued  receipts  representing 
that  they  had  in  store,  on  account  of  Ford  &  Son,  a  quantity  of  graia 
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One  of  the  delendants  went  with  one  of  the  firm  of  Ford  &  Co.  to  the 
plaintiff,  and  in  reply  to  an  inquiry  from  the  plaintiff  stated  that  the 
grain  was  in  good  order  and  all  right.  It  was  held  that  the  plaintiff 
having  made  advances  on  the  faith  of  the  statement,  the  defendaots 
were  bound  by  the  act  of  their  agent,  and  were  estopped  from  denying 
that  they  had  the  grain  in  store.  The  difference  in  facts  between  this 
case  and  the  one  at  bar  makes  no  difference  in  principle.  In  the  one 
case  the  statement  was  oral,  in  the  other  it  was  written.  Both  cases 
have  the  important  and  leading  element  that  the  agent  knew  that  the 
statement  was  to  be  acted  upon. 

The  fact  that  a  bill  of  lading  is  not  negotiable,  has  nothing  to  do 
with  the  question.  That  point  would  have  been  open  for  discussion  if 
the  bills  had  been  issued  to  Michaels  and  then  assigned  to  the  plain- 
tiffs. As  it  was,  the  representations  having  been  made  direct  to  the 
plaintiffs,  their  right  of  action  is  not  derived  through  Michaels,  but  rests 
upon  the  direct  relations  between  themselves  and  the  defendant  This 
view  is  sustained  by  the  case  of  Moore  v.  The  Metropolitan  Nat.  Bk., 
55  N.  Y.  41.  It  is  there  held  that  a  bona  fide  purchaser  for  valae 
of  a  non-negotiable  chose  in  action  from  one  upon  whom  the  owner 
has  by  assignnaent  conferred  the  apparent  absolute  ownership  (such 
purchase  being  made  on  the  faith  of  that  ownership),  obtains  a  valid 
title  as  against  the  real  owner,  who  is  estopped  from  asserting  a  title  in 
hostility  thereto.  This  view  is  also  supported  by  McNeil  v.  Tenth 
National  Bank,  46  N.  Y.  325.  The  court  in  the  Metropolitan  Bank 
Case  expressly  affirms  that  a  representation  in  a  non-negotiable  chose 
in  action  is  equivalent  in  all  respects,  where  it  is  acted  upon  (in  accord- 
ance with  the  usual  rules  applied  in  cases  of  estoppel),  to  one  made  in 
the  case  of  negotiable  paper.  As  this  is  the  latest  utterance  of  the 
Court  of  Appeals,  overruling  Bush  v,  Lathrop,  22  N.  Y.  535,  so  far  as 
that  case  is  inconsistent  with  it,  it  must  be  followed  in  this  court. 

If  these  views  are  correct  the  plaintiffs  in  the  present  case  might 
have  brought  an  action  of  trover  against  the  defendant  for  so  many 
tierces  of  lard  as  the  bill  of  lading  called  for.  Griswold  v.  Haven, 
mpra ;  Harding  r.  Carter,  Park  on  Ins.  4 ;  1  Greenl.  on  Ev.,  §  208. 
The  same  rule  is  applicable  to  innocent  mistakes  which  have  been  acted 
upon  as  to  fraudulent  misrepresentations.  Salem  Bk.  v.  Gloucester  Bk., 
17  Mass.  1,  27. 

As  it  must  be  assumed  that  the  defendants  had  lard  to  which  the 
plaintiffs  had  the  title,  they  could  bring  any  action  incident  to  owner- 
ship in  case  the  lard  was  not  delivered.  The  present  action  is  acoord- 
ingly  well  founded. 

III.  The  action  of  replevin  instituted  agaiust  the  Hudson  River 
Railroad  Company  by  Walbridge,  Watkins  &  Co.,  had  no  effect  upon 
the  plaintiffs*  right.  There  was  no  evidence  that  the  lard  seized  in  that 
action  was  that  which  the  defendant  was  bound  to  deliver.  It  did  not 
have  the  marks  described  in  the  bills  of  lading,  nor  was  it  received  by 
the  defendant  from  Michaels.    On  the  other  hand,  it  was  obtained  by 
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the  defendant  from  the  warehouseman  acting  for  the  real  owners  (Wal- 
bridge  d;  Co.)  by  its  own  wrongful  act.  It  cannot  set  up  a  replevin  suit 
which  was  caused  solely  by  its  unjustifiable  intermeddling  with  the 
property  of  another  in  bar  .of  its  duty  to  deliver  lard  which  it  pro- 
fessed to  receive  from  Michaels  on  behalf  of  the  plaintiffs. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur,  except  Earl,  C,  dissenting. 

Judgment  reversed^ 


BRITISH  MUTUAL  BANKING  CX).  v.  CHARNWOOD 

FOREST  RAILWAY  CO. 

Court  op  Appeal.     1878. 
[18  Q.  B.  A  714.] 

Appkal  firom  an  order  of  the  Queen's  Bench  Division  (Manistt  and 
Mathew,  JJ.)  directing  judgment  to  be  entered  for  the  plaintiffs. 

The  action  was  brought  to  recover  damages  for  fraudulent  misrepre- 
sentations alleged  to  have  been  made  by  the  defendants  through  their 
secretary.  At  the  trial  before  Lord  Coleridge,  C.  J.,  it  appeared  that 
certain  customers  of  the  plaintiffs  had  applied  to  them  for  an  advance 
on  the  security  of  transfers  of  debenture  stock  of  the  defendant  com- 
pany. The  plaintiffs'  manager  called  upon  Tremayne,  the  defendants' 
secretary,  and  was  informed  in  effect  that  the  transfers  were  valid,  and 
that  the  stock  which  they  purported  to  transfer  existed.  The  plaintiffs 
thereupon  made  the  advances.  It  subsequently  appeared  that  Tre- 
mayne, in  conjunction  with  one  Maddison,  had  fraudulently  issued  cer- 
tificates for  debenture  stock  in  excess  of  the  amount  which  the  company 
were  aathorized  to  issue,  and  the  transfers  as  to  which  the  plaintiffs 
inquired  related  to  this  over  issue.  The  plaintiffs  accordingly  lost  their 
flecarity.  The  defendants  did  not  benefit  in  any  way  by  the  false  state- 
ments of  Tremayne,  which  were  made  entirely  in  the  interest  of  him- 
self and  Maddison.  There  was  some  question  whether  Tremayne  was 
still  secretary  at  the  time  the  statements  were  made,  but  the  jury  found 
that  the  inquiries  were  made  of  him  as  secretary,  and  that  the  defend- 
ants held  him  out  as  such  to  answer  such  inquiries.  The  jury  assessed 
the  damages,  and  the  Chief  Justice  left  either  of  the  parties  to  move 
for  judgment.    A  motion  was  accordingly  made  on  behalf  of  the  plain- 

1  Aec. :  Sioax  City  &  Pacific  Railroad  Co.  v.  First  National  Bank,  10  Neb.  556  (1880) ; 
Bank  of  Batavia  v.  N.  T.,  L.  £.  &  W.  Railroad  Co.,  106  N.  Y.  195  (1887) ;  Fifth 
ATcniie  Bank  v.  F.  8.  8.  &  G.  8.  F.  Railroad  Co.,  137  N.  Y.  231  (1893). 

And  see  Wichita  Savings  Bank  v.  A..  T.  &  8.  F.  Railroad  Co.,  20  Kan.  519  (1878) ; 
Brooke  v.  N.  Y.,  L.  £.  &  W.  RaOroad  Co.,  108  Pa.  529  (1885). 

Coin{Mtfe  Manhattan  Life  Insurance  Co.  v.  F.  S.  8.  &  G.  8.  F.  Railroad  Co.,  139 
N.  Y.  146  (1893) ;  Bank  of  New  York  v,  American  Dock  &  Tmst  Co.,  143  N.  Y.  559 
0894).— Ed. 
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tiffs  before  Manistt  and  Mathew,  JJ.,  who  directed  jadgment  to  be 
entered  for  them. 

The  defendants  appealed. 

jFVn/ay,  Q.  C,  and  H,  Sutton^  for  the  defendants. 

TF.  Oraham  and  Edward  Morten^  for  the  plaintiffs. 

H,  Sutton^  in  reply. 

Lord  EsHER,  M.  R.  In  this  case  an  action  has  been  brought  by 
the  plaintiffs  to  recover  damages  for  fraudulent  misrepresentation  by 
the  defendants,  through  their  secretary,  as  to  the  validity  of  certain 
debenture  stock  of  the  defendant  company.  The  defendants  are  i 
corporation,  and  the  alleged  misrepresentations  were  in  fact  made  by 
a  person  employed  in  the  capacity  of  their  secretary,  and  it  cannot  be 
doubted  that  when  he  made  the  statements  he  had  a  fraudulent  mind, 
and  made  them  knowing  them  to  be  false. 

I  differ  from  the  judgment  of  the  Divisional  Court,  but  I  do  not 
think  the  ground  on  which  my  decision  is  based  was  present  to  the 
minds  of  the  learned  judges.  The  point  principally  argued  in  the 
Divisional  Court  seems  to  have  been  that  the  defendants  could  not  be 
liable  on  account  of  their  being  a  corporation.  It  seems  to  me,  bow- 
ever,  that  there  is  a  defect  in  the  plaintiffs'  case  irrespective  of  the 
question  whether  the  defendants  were  a  corporation  or  not.  The  sec- 
retary was  held  out  by  the  defendants  as  a  person  to  answer  such  ques- 
tions as  those  put  to  him  in  the  interest  of  the  plaintiffs,  and  if  he  had 
answered  them  falsely  on  behalf  of  the  defendants,  he  being  then 
authorized  by  them  to  give  answers  for  them,  it  may  well  be  that  they 
would  be  liable.  But  although  what  the  secretary  stated  related  to 
matters  about  which  he  was  authorized  to  give  answers,  he  did  not 
make  the  statements  for  the  defendants  but  for  himself.  He  had  a 
friend  whom  he  desired  to  assist  and  could  assist  by  making  the 
false  statements,  and  as  he  made  them  in  his  own  interest  or  to  assist 
his  friend,  he  was  not  acting  for  the  defendants.  The  rule  has  often 
been  expressed  in  the  terms,  that  to  bind  the  principal  the  agent  most 
be  acting  '^  for  the  benefit"  of  the  principal.  This,  in  m}'  opinion,  is 
equivalent  to  saying  that  he  must  be  acting  '^  for  "  the  principal,  since 
if  there  is  authority  to  do  the  act  it  does  not  matter  if  the  principal  is 
benefited  by  it.  I  know  of  no  case  where  the  employer  has  been  held 
liable  when  his  servant  has  made  statements  not  for  his  employer,  but 
in  his  own  interest.  The  attention  of  the  learned  judges  seems  to 
have  been  drawn  off  from  this  view  of  the  case  by  the  argument  founded 
on  the  defendants  being  a  corporation,  and  I  think  their  judgment  mast 
be  overruled. 

The  following  judgment  was  read  by 

BowEN,  L.  J.  There  is,  so  far  as  I  am  aware,  no  precedent  in  Eng- 
lish law,  unless  it  be  Swift  v.  Winterbotham,  Law  Rep.  8  Q.  B.  244, 
a  case  that  was  overruled  upon  appeal,  Swift  v.  Jewsbur}',  Law  Rep.  9 
Q.  B.  301,  for  holding  that  a  principal  is  liable  in  an  action  of  deceit  for 
the  unauthorized  and  fraudulent  act  of  a  servant  or  agent  committed, 
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not  for  the  general  or  special  benefit  of  the  principal,  but  for  the  sei  vanfs 
own  private  ends.  The  true  rule  was,  as  it  seems  to  me,  enunciated  by 
the  Exchequer  Chamber  in  the  judgment  of  Willes,  J.,  delivered  in  the 
case  of  Barwick  r.  English  Joint  Stock  Bank,  Law  Rep.  2  Ex.  259.  ^  The 
general  rule/'  says  Willes,  J.,  ^^is  that  the  master  is  answerable  foi 
every  such  wrong  of  his  servant  or  agent  as  is  committed  in  the  course 
of  his  service  and  for  the  master's  benefit,  though  no  express  command 
or  privity  of  the  master  be  proved."  This  definition  of  liability  has 
been  constantly  referi*ed  to  in  subsequent  cases  as  adequate  and  satis- 
factory, and  was  cited  with  approval  by  Lord  Selbome  in  the  House  of 
Lords  in  Houldsworth  v.  City  of  Glasgow  Bank,  5  App.  Cas.  317. 
Mackay  v.  Commercial  Bank  of  New  Brunswick,  Law  Rep.  5  P.  C. 
394,  is  consistent  with  this  principle.  It  is  a  definition  strictly  in  ac- 
cordance with  the  ruling  of  Martin,  B.,  in  Limpus  v.  London  General 
Omnibus  Co.,  1  H.  &  C.  526,  which  was  upheld  in  the  Exchequer 
Chamber  (see  per  Blackburn,  J.). 

It  was  argued  on  behalf  of  the  plaintiffs  in  the  present  appeal  that 
the  defendant  company,  although  the}*  might  not  have  authorized  the 
fraudulent  answer  given  by  the  seci*etary,  had  nevertheless  authorized 
the  secretary  to  do  *^  that  class  of  acts  "  of  which  the  fraudulent  an- 
swer, it  was  said,  was  one.  This  is  a  misapplication  to  a  wholly  dif- 
ferent case  of  an  expression  which  in  Barwick  v.  English  Joint  Stock 
Bank,  Law  Rep.  2  Ex.  259,  was  perfectly  appropriate  with  regard  to 
the  circumstances  there.  In  that  case  the  act  done,  though  not  ex- 
pressly authorized,  was  done  for  the  master's  benefit.  With  respect 
to  acts  of  that  description,  it  was  doubtless  correct  to  say  that  the  agent 
was  placed  there  to  do  acts  of  ^^  that  class."  Transferred  to  a  ease 
like  the  present,  the  expression  that  the  secretary'  was  placed  in  his 
office  to  do  acts  of  *'that  class"  begs  the  very  question  at  issue,  for 
the  defendants'  proposition  is,  on  the  contrary,  that  an  act  done  not 
for  the  employer's  benefit,  but  for  the  servant's  own  private  ends,  is  not 
an  act  of  the  class  which  the  secretary  either  was  or  could  possibly  be 
authorized  to  do.  It  is  said  that  the  secretary  was  clothed  ostensibly 
with  a  real  or  apparent  authority  to  make  representations  as  to  the 
genuineness  of  the  debentures  in  question ;  but  no  action  of  contract 
lies  for  a  false  representation  unless  the  maker  of  it  or  his  principal 
has  either  contracted  that  the  representation  is  true,  or  is  estopped 
from  denying  that  he  has  done  so.  In  the  present  case  the  defendant 
company  could  not  in  law  have  so  contracted,  for  any  such  contract 
would  have  been  beyond  their  corporate  powers.  And  if  they  cannot 
contract,  how  can  they  be  estopped  from  denying  that  they  have  done 
BO?  The  action  against  them,  therefore,  to  be  maintainable  at  all,  must 
be  an  action  of  tort  founded  on  deceit  and  fraud.  But  how  can  a  com- 
pany be  made  liable  for  a  fraudulent  answer  given  by  their  oflScer  for 
his  own  private  ends,  by  which  they  could  not  have  been  bound  if  they 
had  actually  authorized  him  to  make  it,  and  promised*  to  be  bound  by 
it?    The  question  resolves  itself  accordingly  into  a  dilemma.     The 
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fraudalent  answer  must  have  either  been  within  the  scope  of  the  agenf  s 
employment  or  outside  it.  It  could  not  be  within  it,  for  the  company 
had  no  power  to  bind  themselves  to  the  consequences  of  any  such  an- 
swer. If  it  is  not  within  it,  on  what  ground  can  the  company  be  made 
responsible  for  an  agent's  act  done  bej'ond  the  scope  of  his  employ- 
ment, and  from  which  they  derived  no  benefit?  This  shows  that  the 
proposition  that  the  secretary  in  the  present  case  was  employed  to  do 
that  ^^  class  of  acts "  is  fallacious,  and  cannot  be  maintained.  The 
Judgment  of  the  court  below  is  based  upon  the  view  that  the  act  done 
was  in  fact  within  the  scope  of  the  secretary's  eniployment,  and  if  this 
proposition  cannot  be  maintained^  the  judgment  must  fall  with  it.  How 
far  a  statutory  corporate  body  could  in  any  case  be  made  liable  in  an 
action  for  deceit  be3'ond  the  extent  of  the  benefits  they  have  reaped 
by  the  fraud  is  a  matter  upon  which  I  desire  to  express  no  opinion,  for 
none  is  necessar}'  to  the  decision  here ;  but  even  if  the  principals  in 
the  present  case  were  not  a  statutorj'  body,  with  limited  powers  of  con- 
tracting and  of  action,  I  think  there  would  be  danger  in  departing  from 
the  definition  of  liability  laid  down  by  Willes,  J.,  in  Barwick  v.  English 
Joint  Stock  Bank,  and  in  extending  the  responsibility  of  a  principal  for 
the  frauds  committed  by  a  servant  or  agent  bej^ond  the  boundaries  hith- 
erto recognized  by  English  law.  I  think,  therefore,  that  this  appeal 
must  be  aUowed  with  costs. 

Fry,  L.  J.  I  agree  in  the  view  that  the  appeal  must  be  aOowed. 
It  appears  to  me  that  the  case  is  one  of  an  action  for  fraudulent  misre- 
presentation made  by  a  ser^^ant,  who  in  making  it  was  acting  not  in  the 
interest  of  his  employers,  but  in  his  own  interest  It  is  plain  that 
the  action  cannot  succeed  on  any  ground  of  estoppel,  for  otherwise 
the  defendants  would  be  estopped  fix>m  denying  that  the  stodk  was 
good.  No  corporate  body  can  be  bound  by  estoppel  to  do  something 
beyond  their  powers.  The  action  cannot  be  supported,  therefore,  on 
that  ground.  Nor  can  it  be  supported  on  the  ground  of  direct  au- 
thority to  make  the  statements.  Neither  can  it  be  supported  on  the 
ground  that  the  company  either  benefited  by  or  accepted  or  adopted 
any  contract  induced  or  produced  by  the  fraudulent  misrepresentation. 
I  can  see  no  ground  for  maintaining  the  action,  and  the  appeal  most 
be  allowed.  Ajppeal  aUawei 
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SECTION  V* 
Crimes. 

BEX  V.  ALMON. 
King's  Bench.     1770. 

[5  Burr.  2686.] 

The  defendant  having  been  convicted  of  publishing  a  libel  (Janius's 
Letters)  in  one  of  the  magazines  called  the  '^  London  Museum/'  which 
was  bought  at  his  shop,  and  even  professed  to  be  ^^  Printed  for  him ; " 

His  counsel  moved,  on  Tuesday,  19th  June,  1770,  for  a  new  trial; 
upon  the  foot  of  the  evidence  being  insufficient  to  prove  any  criminal 
intention  in  Mr.  Almon,  or  even  the  least  knowledge  of  their  being 
sold  at  his  shop.  And  they  had  affidavits  to  prove,  that  it  was  a 
frequent  practice  in  the  tradd,  for  one  publisher  to  put  another  pub- 
lisher's name  to  a  pamphlet,  as  printed  for  that  other,  when  in  fact  it 
was  published  for  himself.  That  this  was  the  fact  in  the  present  case ; 
Mr.  Miller  being  the  real  publisher  of  this  ^^  Museum/'  but  having 
advertised  it  and  published  it  as  printed  for  Mr.  Almon,  without  con- 
sulting Mr.  Almon,  or  having  his  consent  or  approbation.  That,  on 
the  contrary,  as  soon  as  he  saw  his  name  put  to  it  as  being  printed  for 
him,  he  immediately  sent  a  note  to  Mr.  Miller,  expressing  his  disappro- 
bation and  dissatisfaction.  That  he  himself  had  no  concern  whatever 
in  this  ''  London  Museum."  That  he  was  not  at  home  when  they  were 
sent  to  his  shop.  That  the  whole  number  sent  to  his  shop  was  three 
hundred.  That  about  sixty-seven  of  them  had  been  sold  there,  by  a 
boy  in  the  shop,  but  without  Mr.  Almon's  own  knowledge,  privity,  or 
approbation.  That  as  soon  as  he  discovered  it,  he  stopped  the  sale, 
ordered  the  remainder  to  be  carried  up  into  his  garret,  and  took  the 
first  opportunity  to  return  them  to  Mr.  Miller.  That  it  was  not  proved, 
that  the  person  who  sold  them  was  Mr.  Almon's  servant,  or  employed 
by  him ;  or  that  Mr.  Almon  was  at  all  privy  to  the  sale. 

On  Wednesday  27th  June,  1770,  it  came  on  again  ;  and 

Serjeant  Glynn  argued  that  the  proof  against  Mr.  Almon  appeareci 
therefore  to  be  defective :  there  was  nothing  to  constitute  criminality, 
or  induce  punishment. 

That  after  the  jury  had  been  out  about  two  hours,  one  of  them  (Mr. 
Mack  worth)  proposed  a  doubt  "  Whether  the  bare  proof  of  the  sale  in 
Mr.  Almon's  shop,  without  any  proof  of  privity,  knowledge,  consent, 
approbation,  or  malua  animus^  in  Mr.  Almon  himself,  was  sufficient  in 
Uw  to  convict  him  criminally  of  publishing  a  libel." 

Mr.  Mackworth  understood  his  lordship's  answer  to  this  doubt  to  be 
this:   ^'That  this  was  conclusive  evidence."    Otherwise,  Mr.  Mack' 
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worth  was  convinced  in  his  own  mind,  that  the  defendant  ought  not  to 
be  found  guilty  upon  this  evidence;  nor  would  he  have  found  him 
guilty.  He  certainly  gave  his  verdict  under  a  mistake.  If  he  had 
apprehended  that  the  jury  were  at  liberty  to  exercise  their  own  judg- 
ment, he  would  have  acquitted  the  defendant.  The  seijeant  prayed 
that  Mr.  Mackworth's  affidavit  might  be  read. 

Lord  Mansfield.     You  know,  it  can't  be  read. 

Mr.  Justice  Aston.  A  juryman's  affidavit  with  regard  to  his  senti- 
ments in  point  of  law,  at  the  trial,  ought  not  to  be  admitted ;  whatever 
may  be  the  case  of  his  affidavit  tending  to  rectify  a  mistake  in  fact 

Lord  Mansfield,  in  reporting  the  evidence,  said  he  had  told  the 
jury,  that  there  was  evidence  of  the  publication,  if  they  believed  the 
witnesses.  And  he  said,  he  had  directed  them  (as  he  always  had 
done,  and  as  he  took  the  law  to  be)  that  if  ihey  were  not  satisfied  that 
the  blanks  were  filled  up  in  the  information,  in  the  true  sense  and  mean- 
ing of  the  writer,  they  ought  to  acquit  the  defendant ;  and  that  the 
epithets  used  in  the  information  were  inferences  of  law,  drawn  from 
the  paper  itself,  and  not  facts  to  be  proved. 

The  CouBT  were  of  opinion,  that  none  of  the  matters  urged  on  behalf 
of  the  defendant,  nor  all  of  them  added  together,  were  reasons  for 
granting  a  new  trial,  whatever  weight  they  might  have  in  extenuation 
of  his  offence,  and  in  consequence  lessening  his  punishment  For 
they  were  exceedingly  clear  and  unanimous  in  opinion,  that  this 
pamphlet  being  bought  in  the  shop  of  a  common  known  bookseller 
and  publisher,  importing  by  its  title-page  to  be  printed  for  him,  is  a 
sufficient  prima /ucie  evidence  of  its  being  published  by  him :  not 
indeed  conclusive,  because  he  might  have  contradicted  it,  if  the  facts 
would  have  borne  it,  by  contrary  evidence.  But  as  he  did  not  offer  any 
evidence  to  repel  it,  it  must  (if  believed  to  be  true)  stand  good  till 
answered,  and  be  considered  as  conclusive,  till  contradicted. 

Lord  Mansfield  said  and  repeated,  that  Mr.  Mackworth  had  under- 
stood him  perfectly  right ;  and  he  was  very  glad  to  find  that  there  was 
no  doubt  of  what  he  had  said.  The  substance  of  it  was,  that  in  point  of 
law,  the  buying  the  pamphlet  in  the  public  open  shop  of  a  known  pro- 
fessed bookseller  and  publisher  of  pamphlets,  of  a  person  acting  in  the 
shop,  prima  facie  is  evidence  of  a  publication  by  the  master  himself; 
but  that  it  is  liable  to  be  contradicted,  where  the  fact  will  bear  it,  by 
contrary  evidence  tending  to  exculpate  the  master,  and  to  show  that 
he  was  not  privy  nor  assenting  to  it  nor  encouraging  it.  That  this 
being  prima  fcicie  evidence  of  a  publication  by  the  master  himself,  it 
stands  good  till  answered  b}-  him ;  and  if  not  answered  at  all,  it  there- 
by becomes  conclusive  so  far  as  to  be  sufficient  to  convict  him.  That 
proof  of  a  public  exposing  to  sale  and  selling,  at  his  shop  by  his  ser- 
vant, was  prima  facie  sufficient ;  and  must  stand  till  contradicted  or 
explained  or  exculpated  by  some  other  evidence ;  and  if  not  contra- 
dicted, explained  or  exculpated,  would  be  in  point  of  evidence  sufiScient 
or  tantamount  to  conclusive.    Mr.  Mackworth's  doubt  seemed  to  be 


SECT,  v.]  BEX  V.  ALMON.  431 

**'  Whether  the  evidence  was  safScient  to  convict  the  defendant,  in  case 
he  believed  it  to  be  true."  And  in  this  sense  I  answered  it  Primd 
facie,  *t  is  good ;  and  remains  so^  till  answered.  If  it  is  believed,  and 
remains  unanswered,  it  becomes  conclusive.  If  it  be  sufficient  in  point 
of  law,  and  the  juryman  believes  it,  he  is  bound  in  conscience  to  give 
his  verdict  according  to  it. 

In  practice,  in  experience,  in  historj*,  in  the  memorj'  of  all  persons 
living,  this  is  (I  believe)  the  first  time  that  it  was  ever  doubted  '^  That 
this  is  good  evidence  against  a  bookseller  or  publisher  of  pamphlets." 
The  constant  practice  is,  to  read  the  libel,  as  soon  as  ever  it  has  been 
proved  to  be  bought  at  the  defendant's  shop.  This  practice  shows 
that  it  is  considered  as  alread}'  proved  upon  the  defendant:  for  it 
could  not  be  read  against  him,  before  it  had  been  proved  upon  him. 

If  I  am  mistaken,  I  am  entirely  open  to  alter  my  opinion,  upon 
being  convinced  that  it  is  a  wrong  one :  but,  at  present,  I  take  this 
point  to  be  as  much  established,  as  tbat  an  eldest  son  is  (in  general) 
heir  to  his  father.  And  being  evidence  prima  facie^  it  stands  (if 
believed)  till  contrary  proof  is  brought  to  repel  it 

Mr.  Justice  Aston  laid  down  the  same  maxim  as  being  full}*  and 
clearly  established,  '^  That  this  prima  fade  evidence  (if  believed)  is 
binding  till  contrary  evidence  be  produced."  Being  bought  in  a  book- 
seller's shop,  of  a  person  acting  in  it  as  his  servant,  is  ^xxdn  primM  facie 
evidence  of  its  being  published  by  the  bookseller  himself:  he  has  the 
profits  of  the  shop,  and  is  answerable  for  the  consequences.  And  here 
is  a  corroborating  circumstance ;  namelj-,  that  it  professes  to  be  printed 
for  him.  It  is  as  strong  a  case  as  could  be  put  The  sale  in  his  shop  is 
sufficiently  proved,  and  he  is  answerable  for  what  is  done  in  his  shop. 
And  here  is  no  sort  of  proof  produced  in  contradiction  or  exculpation. 
This  primd  facie  evidence,  not  answered,  is  sufficient  to  ground  a 
verdict  upon ;  and  there  appears  no  reason  for  granting  a  new  trial. 
If  he  had  a  sufficient  excuse,  he  might  have  shown  and  proved  it.  But 
he  has  not  attempted  to  prove  exculpation  or  excuse;  therefore  the 
evidence  of  his  publishing  what  was  thus  bought  in  his  shop  must 
stand  till  the  contrary  appears.  There  may  indeed  be  circumstances 
of  extenuation,  or  even  of  exculpation;  and  if  it  were  a  surprise  upon 
him,  the  court  would  have  regard  to  such  circumstances,  as  far  as  they 
merited  their  regard ;  but  here  was  no  kind  of  proof,  of  any  such  sort. 

He  cited  Benjamin  Harris's  case,  in  "  State  Trials,"  V.  2.  pa.  1037. 
Rex  r.  Strahan,  H.  3  6.  1,  and  Rex  v.  Eliz.  Nutt,  H.  2  6.  2.  Fitz- 
Gibbons,  47. 

Mr.  Justice  Willes  was  also  of  opinion  that  there  was  no  foundation 
for  the  motion  for  a  new  trial ;  and  that,  upon  all  the  circumstances  of 
this  case,  Mr.  Almon  was  answerable  as  publisher  of  the  libel.  He  is  a 
common  known  bookseller  and  publisher;  and  it  imports,  upon  the 
face  of  it,  to  be  printed  for  him ;  and  it  was  bought  in  his  shop. 
This  is  sufficient  primd  facie  evidence  of  his  privity,  and  no  contrary 
evidence  was  produced  by  him.    It  was  liable  to  be  refuted  or  ex« 
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plained ;  but  as  it  never  was,  nor  any  excuse  shown,  it  stands  good  to 
convict  him. 

Mr.  Justice  Ashhurst  entirely  concurred  with  his  lordship  and  the 
rest  of  his  brethren,  in  the  doctrine  they  had  laid  down,  and  in 
holding  that  there  was  not  any  foundation  for  granting  a  new  trial ; 
and  he  particularly  expressed  his  approbation  of  Lord  Mansfield's 
answer  to  Mr.  Mackworth,  the  juryman. 

The  GouBT,  therefore,  unanimously  discharged  the  rule  to  show 
why  there  should  not  be  a  new  triaL 


REX  V,    M£DLEY  and  othbbs. 

Nisi  Prius.     1834. 
[6  C.  ^  P.  292.] 

Indictment  against  the  chairman,  deputy-chairman,  and  others  of 
the  directors  of  the  Equitable  Gas  Compan}*,  and  several  persons  em- 
ployed by  them  in  tlie  carrying  on  of  the  works,  for  a  nuisance.  The 
first  count  stated  in  substance,  that,  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  there  had  been  and  still  was  a  certain 
ancient  river  called  the  Thames,  &&,  furnishing  and  affording  whole- 
some water  for  the  drink,  &c.  of  the  inhabitants  near  it,  and  prodaciog 
an  abundant  supply  of  fish  for  their  food,  and  also  furnishing  usefal 
labor  and  employment  to  verj*  many  fishermen ;  and  that  the  defend- 
ants, well  knowing  the  premises,  on  the  10th  of  October  and  at  other 
times,  on  certain  premises  occupied  by  some  of  them,  did  fh>m  certun 
substances  produce  great  quantities  of  a  certain  fluid  and  vapor  called 
gas,  and  of  coal  tar  and  coke,  and  unlawfully  and  injuriously  conveyed 
and  caused  to  be  conveyed,  by  divers  pipes,  &c.,  great  quantities  of 
filthy,  noxious,  unwholesome,  and  deleterious  liquids,  matters,  scum,  and 
refuse,  resulting  from  the  making  of  the  said  gas,  &c.,  fVom  the  afore- 
said premises  into  the  said  River  Thames,  whereby  the  waters  became 
charged  and  impregnated  with  the  said  liquid,  &c,  and  became  corrupted 
and  insalubrious,  and  unfit  for  the  use  of  his  Majesty's  subjects ;  and  the 
fish  in  the  river  were  greatly  destroyed  and  diminished  in  number,  and 
his  Majesty's  subjects  were  deprived  of  the  use  of  them  for  food,  and  very 
many  industrious  people,  who  supported  themselves  and  their  families 
by  catching  and  selling  fish,  were  deprived  of  their  employment,  sod 
reduced  to  great  poverty  and  distress ;  to  the  common  nuisance  and 
grievous  injury  of  his  Majesty's  subjects,  to  the  evil  example  &Ci 
and  against  the  peace  dbc. 

The  second  count  was  similar,  except  that  it  omitted  the  injury  to  the 
fish  and  the  fishermen,  and  confined  tiie  allegation  of  injury  to  the  cor- 
rupting of  the  water,  and  rendering  it  unfit  for  drink,  &c.     The  third 
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oooDt  was  for  destroying  and  diminishing  the  number  of  fish,  and 
depriving  the  King's  sabjects  of  them  as  an  article  of  food.  The 
fourth  count  was  for  conveying,  and  causing  and  suffering  to  be  drained 
and  conve^'ed,  great  quantities  of  noisome  and  offensive  liquid  matter, 
&C.,  produced  from  the  making  of  gas,  from  certain  premises  into  the 
stream  and  water  of  the  Thames,  to  the  great  damage  and  common 
nuisance  of  all  the  King's  subjects,  &c.  The  fifth  count  was  similar  to 
the  first,  except  that  it  omitted  the  words  ^  coal  tar  and  coke,''  and  also 
the  allegation  that  the  premises  were  used  and  occupied  by  some  of  the 
defendants.  The  sixth  count  was  similar  to  the  second,  with  the  omis- 
sions in  the  fifth.  The  seventh  count  was  similar  to  the  third,  with 
the  same  omissions  as  the  fifth  and  sixth.  The  eighth  count  omitted 
the  introductory  allegations,  and  charged  the  defendants  with  having 
conveyed,  and  caused  and  procured  to  oe  conve3'ed,  by  pipes,  ^c,  cer- 
tain noxious  liquids,  produced  by  the  making  of  gas,  into  the  river, 
&c.  The  ninth  count  also  omitted  the  introductory  allegations,  and 
charged  the  defendants  with  having  caused,  procured,  permitted,  and 
suffered  great  quantities  of  filth}^  and  deleterious  liquids,  &c.  to  run 
and  flow  into  the  river,  &c. 

The  defendants  pleaded  not  guilty.^  .  .  . 

From  the  evidence  of  the  secretar}'  and  some  of  the  persons  who 
bad  been  in  the  employ  of  the  compan}*,  who  were  called  to  fix  the 
several  defendants,  it  appeared  that  the  company*  was  established  in 
1830,  and  began  to  supply  gas  in  1831 ;  that  the  defendant  Medley 
was  chairman ;  the  defendant  Treheme,  deputy  chairman ;  the  de- 
fendant Leadbeter,  the  superintendent ;  the  defendant  Hines,  the  gas 
engineer ;  and  the  defendants  Bell  and  Simmons,  clerks  in  the  estab- 
lishment ;  —  that  an  endeavor  was  made  to  consume  the  refuse  gas  by 
evaporation,  which  failing,  the  plan  complained  of  was  adopted.  The 
secretary  stated  on  his  cross-examination  that  he  believed  the  directors 
had  not  the  slightest  idea  of  the  new  mode  adopted,  but  left  it  all  to 
the  management  of  Leadbeter,  who  directed  Hines  the  engineer,  who 
gave  orders  to  the  rest  of  the  workmen.  He  also  stated,  that,*  from 
the  improved  state  of  the  works,  the  acts  complained  of  were  not 
likely  to  occur  again.  A  prospectus  was  put  in,  in  which  the  directors 
referred  to  the  great  experience  of  Mr.  Leadbeter  as  a  pledge  for  the 
proper  management  of  the  works.  .  .  . 

CampbeRy  S.  G.  for  the  prosecution.  ♦ 

Sir  J,  Scarlett^  for  the  defendants. 

Denman,  C.  J.,  in  summing  up,  said :  This  is  an  indictment  which 
charges  the  defendants  with  conveying  by  certain  pipes  into  the  river 
a  oertain  deleterious  ingredient,  whereby  the  waters  were  con'upted  and 
Tendered  unfit  for  human  food,  and,  also,  whereby  the  fish  were  dimin- 
ished in  number,  and  the  fishermen  thrown  out  of  employ.  With  re- 
spect io  the  fishermen  being  thrown  out  of  emploj^  I  ought  to  lose  no 

1  Facts  not  bearing  on  Agencj  are  omitted.  —  £d. 
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time  in  informiDg  you,  that  will  not  of  itself  be  ground  for  an  indict- 
ment, as,  if  it  were  sufficient,  every  successful  speculation  in  trade 
might  be  the  subject  of  a  prosecution.  The  question  of  what  is  a 
nuisance  is,  as  is  evident,  a  question  for  the  jury  in  each  particuUr 
case.  The  words  of  the  indictment  convey  the  law  upon  the  subject 
as  well  as  any  person  sitting  here  can  do.  The  question  will  be,  whether 
there  has  been  a  noxious  and  deleterious  ingredient  conveyed  into  the 
river,  whereby  the  water  has  been  corrupted  and  rendered  unfit  for  use ; 
and  if  there  has  been,  then  whether,  in  the  concluding  words  of  the 
indictment,  it  was  to  the  common  nuisance  of  the  King's  subjects.  If 
you  think  that  this  has  been  done,  and  that  it  was  convej'ed  from  the 
premises  of  the  defendants,  then  you  will  find  them  guilt}'.  The  dimi- 
nution of  the  number  of  fish  took  place  before  this  establishment,  and 
there  were  also  other  causes  contributing  to  it.  The  second  question 
you  will  have  to  consider  will  be,  which  of  the  defendants  are  guilty  of 
the  nuisance.  As  to  Hines,  if  you  are  satisfied  that  a  nuisance  his 
been  committed,  no  doubt  3'ou  must  find  him  guilty.  It  is  said  that  the 
directors  were  ignorant  of  what  had  been  done.  In  my  judgment  that 
makes  no  difference ;  provided  you  think  that  they  gave  authority  to 
Leadbcter  to  conduct  the  works,  they  will  be  answerable.  It  seems  to 
me  both  common  sense  and  law,  that,  if  persons  for  their  own  ad  van* 
tage  employ  servants  to  conduct  works,  the^*  must  be  answerable  for 
what  is  done  by  those  servants.  It  is  quite  clear,  that  in  great  rivers 
of  this  sort  there  must  be  many  inconveniences,  arising  from  a  variety 
of  causes ;  and  the  question,  therefore,  will  be,  whether  there  has  been 
produced  by  the  special  acts  of  this  company  that  which  3'ou  consider 
to  amount  to  a  nuisance.  With  respect  to  copper-bottomed  vessels,  it 
seems  to  me  that  a  great  number  of  trifling  objects  may  prodoce  a 
deleterious  effect,  though  the  individual  instances  may  not  be  the  sub- 
ject of  indictment.  In  the  present  case,  you  will  say  whether  these 
particular  individuals  have  done  an  act  to  the  common  nuisance  of  the 
King's  subjects. 

Verdict :  —  GuUty^  against  the  chairman,  deputy  chairman,  super- 

intendentf  and  engineer  ;  and  not  guilty  as  to  the  other  defend' 

ants. 
Campbell,  S.  G.,  Law,  Recorder,  JUirehouse,  C.  S.,  Follett  and  Bullock^ 
for  the  prosecution. 
Sir  J.  Scarlett^  A^ms^  Serjt.,  and  Kelly,  for  the  defendants. 

A  motion  for  judgment  on  the  parties  convicted  was  made  in  the 
course  of  Trinity  Term,^  before  Lord  Denman,  C.  J.,  Littledalk, 
Taunton,  and  Williams,  JJ. 

Affidavits  were  read  from  the  defendants.  Medley  and  Treheme,  in 
which  they  stated  that  no  complaints  had  been  made  to  them  at  aoj 
time  respecting  the  management  of  the  works,  nor  were  they  at  all 

1  The  personal  attendance  of  the  defendants  was  dispensed  with  by  consent  —  Bbp. 
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aware  of  the  nuisance  complained  of  until  the  indictment  was  pre- 
ferred; and  all  four  defendants  swore  that  the  nuisance  had  been 
wholly  abated  by  the  establishment  of  an  adequate  system  of  evapo- 
ration. 

Sir  (7.  Scarlett y  Adams^  Serjt,  and  KeUy^  were  heard  in  mitigation  ; 
and  Campbell^  A.  6.,  and  JBtUlockj  in  aggravation  of  punishment. 

LiTTLEDALE,  J.,  iu   giviug  judgment,   said:    The   Court    have   to 
pronounce  judgment  in  this  case  of  the  King  against  William  Medley, 
Edmund  Treheme,  Richard  Leadbeter,  and  Edward  Hines,  for  a  nui- 
sance ;  which  is  stated  to  have  been  committed  by  conveying  verj'  large 
quantities  of  noisome  liquids,  arising  from  the  manufacture  of  gas,  into 
the  river  Thames,  whereby  the  water  was  rendered  insalubrious  and  the 
fish  destroyed.     It  has  been  proved,  that  the  water  was  not  only  ren- 
dered improper  for  domestic  purposes,  but  that  a  great  quantity  of  fish 
was  actually  destroyed  by  being  poisoned.    Now,  we  think,  under  all 
the  circumstances,  that  this  is  not  a  matter  to  be  passed  over  merelj*  by 
the  infliction  of  a  nominal  fine.    At  the  same  time,  as  no  complaint  has 
been  made  since  this  indictment  was  preferred,  we  do  not  think  it  neces- 
sary to  visit  the  offence  of  these  defendants  with  severe  punishment. 
Under  all  the  circumstances  of  the  case,  the  Court  doth  adjudge  that 
the  defendants,  William  Medley  and  Edmund  Treheme,  the  one  being 
the  chairman  and  the  other  the  deput3'-chairman  of  this  company, 
which  is  called  '^  The  Equitable  Gas  Company',"  do  pay  a  fine  of 
£25  each  to  the  King ;  and  that  the  other  defendants,  Richard  Lead- 
beter  and  Edward  Hines,  the  one  the  general  superintendent  of  these 
gas-works,  and  the  other  the  engineer,  having  also  some  part  of  the 
direction  of  the  works  confided  to  him,  do  each  of  them  pay  a  fine 
of  £10.* 


COMMONWEALTH  v.  NICHOLS. 
Supreme  Judicial  Court  of  Massachusetts.     1845. 

[10  Met.  259.] 

At  the  trial  of  the  defendant,  in  the  Court  of  Common  Pleas,  before 
CusHiKG,  J.,  upon  an  indictment  on  Rev.  Sts.  c.  47,  §  2,  for  selling 
spirituous  liquor  without  license,  a  witness  testified  that  he  called  at  a 
grocery  shop  in  Lowell,  kept  by  the  defendant ;  that  the  defendant 
was  not  present,  but  that  he  found  a  man  there  who  sold  him  a  glass 
of  spirituous  liquor,  to  be  used  in  the  shop ;  but  that  he  did  not  know 
whether  the  man  was  in  the  defendant's  employ  or  not.    Another 

>  Acer.  Begina  r.  Stephens,  L.  R.  1  Q.  B.  702  (1866),  s.  c.  Beale's  Cas.  Cr.  Law, 
845.  Compare  Chisholm  v.  Doulton,  22  Ch.  D.  736,  740  (1889).  See  also  The  King 
V.  Dixon,  3  M.  &  S.  11  (1814) ;  and  Commonwealth  v.  KeUey,  140  Mass.  441  (1886> 
—Ed. 
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witness  testified  tliat  he  knew  the  shop  kept  by  the  defendant,  and 
that  the  defendant  had  a  <;lerk  in  his  employ ;  that  he  (the  witness) 
once  went  to  said  shop,  to  purchase  groceries,  when  the  clerk  alone 
was  there,  and  that,  after  he  had  made  his  purchases,  he  went  to  a 
cask,  drew  a  glass  of  liquor,  and  drank  it,  but  did  not  pay  for  it,  and 
was  not  charged  for  it,  to  his  knowledge.  On  cross-examination,  this 
witness  said  he  had  heard  the  defendant  expressly  forbid  his  clerk  to 
sell  any  spirituous  liquor  in  a  less  quantity  than  twenty-eight  gallons. 

The  defendant's  counsel  requested  the  judge  to  instruct  the  jury,  that 
if  they  doubted,  upon  the  whole  evidence,  whether  these  sales  were 
made  by  the  authority  of  the  defendant,  or  by  his  consent,  they  must 
acquit  him.  But  the  judge  declined  so  to  do,  and  instructed  the  Jury, 
that  if  they  were  satisfied,  beyond  a  reasonable  doubt,  that  the  sales 
were  made  by  the  defendant,  or  any  person  in  his  employ,  and  in  his 
shop,  they  would  be  warranted  in  finding  him  guilty.  The  jury  found 
the  defendant  guilty,  and  he  alleged  exceptions  to  the  instructions. 

B.  F,  Butler^  for  the  defendant. 

Mellen,  for  the  Commonwealth. 

Dewet,  J.  The  question  here  raised  as  to  the  liability  of  the  prin- 
cipal to  be  punished  criminally  for  the  acts  of  his  agent  or  servant,  in 
which  he  does  not  directly  participate  personally,  is  certainly  not  free 
from  difficulty.  As  to  civil  liabilities,  a  broader  and  more  general 
principle  of  responsibility  applies,  and  the  master  or  principal  may  be 
held  to  answer  in  damages  for  default  and  misdoings  with  which  be 
had  no  other  connection  than  that  which  arises  from  the  fact  that  the 
injur}'  was  occasioned  by  one  employed  in  his  service.  As  a  general 
rule,  something  beyond  this  is  necessary  to  charge  the  master  crimi- 
nally for  acts  done  by  the  servant.  There  must  be  such  a  direct  parti- 
cipation in  the  act,  or  such  assent  and  concurrence  therein,  as  woold 
involve  him  morally  in  the  guilt  of  the  action.  Hence  the  cases  are 
comparatively  rare,  and  may  be  considered  as  exceptions  to  the 
general  rule,  where  by  legal  rules  a  part}^  is  charged  criminally  for  acts 
of  his  servant  done  without  his  knowledge  and  assent.  The  case  of  a 
bookseller,  or  publisher  of  a  newspaper,  is  to  some  extent  one  creating 
such  liability;  to  what  precise  extent  is,  perhaps,  yet  an  unsettled 
question.  Rex  v.  Almon,  5  Burr.  2686,  a  leading  case  on  that  subject, 
only  carried  the  doctrine  so  far  as  to  hold  that  such  relation  to  the  act 
of  sale  by  a  servant  was  prima  facie  evidence  to  establish  the  liability' 
of  the  party,  but  was  not  conclusive  and  might  be  controlled.  It  was 
said  by  Lord  Mansfield  that  he  might  avoid  the  effect  of  it  by  showing 
**  that  he  was  not  privy  nor  assenting  to  it,  nor  encouraging  it"  So 
also  it  is  said  that  the  defendant,  in  such  cases,  may  rebut  the  pre- 
sumption by  showing  that  the  libel  was  sold  contrary  to  his  orders,  or 
under  circumstances  negativing  all  privity  on  his  part.  2  Stark,  on 
Slander,  (2d  ed.)  84. 

The  general  rule,  however,  has  been  stated,  I  think,  somewhat  more 
broadly  as  to  the  liability  of  booksellers  and  publishers,  respecting  all 
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pablications  issaed  from  their  establishments  iu  the  regular  course  of 
business ;  and  they  have  been  held  answerable  criminally  in  such  cases, 
although  the  particular  act  of  sale  or  publication  was  done  without 
their  knowledge.  1  Hawk.  c.  73,  §  10 ;  Rex  v.  Walter,  3  Esp.  R.  21. 
In  the  recent  case  of  Rex  v.  Gutch  &  othei-s,  1  Mood.  &  Malk.  487, 
where  it  appeared  that  Gutch  was  residing  at  a  distance,  was  in  ill 
health,  and  not  interfering  with  the  conducting  of  the  paper,  the  rule 
is  thus  stated :  ^^  A  person  who  derives  profit  from,  and  who  furnishes 
means  for  carrying  on  the  concern,  and  intrusts  the  conduct  of  the. 
publication  to  one  whom  he  selects,  may  be  said  to  cause  to  be  pub- 
lished what  actually  appears,  and  ought  to  be  answerable,  although 
3'ou  cannot  show  that  he  was  individually  concerned  in  the  act  of 
pablication."  But  in  that  case,  Lord  Tenterden,  in  delivering  the 
opinion  of  the  courts  says,  ^^  I  do  not  mean  to  say,  that  some  possible 
case  may  not  occur,  in  which  he  would  be  exempt;  but  generally 
speaking,  he  is  answerable.*' 

Another  class  of  cases,  where  the  liability  of  the  master  for  the 
criminal  acts  of  the  servant  has  been  recognized,  has  arisen  under 
revenue  laws  and  police  regulations.  In  Attorney  General  v.  Siddon, 
1  Crompt.  &  Jerv.  220,  and  1  Tyrw.  41  (a  case  of  concealing  smuggled 
goods),  it  was  held  that  a  trader  is  liable  to  a  penalty  for  the  illegal 
act  of  a  servant,  done  in  the  conduct  of  his  business,  with  a  view  to 
protect  the  smuggled  goods,  though  the  master  be  absent  at  the  time 
the  act  is  done.  It  seems  here  again  to  have  been  held  onl}^  prima 
facie  evidence,  and  that  the  master  might  have  introduced  evidence 
for  the  purpose  of  rebutting  such  prima  facie  case. 

In  Attorney-General  v.  Riddle,  2  Crompt.  &  Jerv.  493,  and  2  Tyrw. 
523,  which  was  an  information  under  St.  1  Geo.  4,  c.  58,  prohibiting 
the  delivery  of  paper  not  tied  up  and  labelled,  and  requiring,  before  it 
is  removed  from  the  place  of  manufacture,  that  it  be  enclosed  in  a 
labelled  wrapper,  the  evidence  was,  that  the  wife  of  the  defendant^ 
having  authority  from  him  to  do  certain  acts  in  his  trade  of  a  paper 
manufacturer,  pledged  paper  which  had  no  wrapper  or  label  on  it,  the 
court  held  that  the  authority  of  the  wife  was  a  question  for  the  jury, 
and  that  it  ought  to  have  been  left  to  the  Jury  to  decide  whether  or 
not  the  acts  of  the  wife,  under  the  circumstances  stated,  were  done 
by  the  authorit}'  of  the  husband. 

It  seems  to  us  that  the  case  of  a  sale  of  liquors  prohibited  by  law, 
at  the  shop  or  establishment  of  the  principal,  by  an  agent  or  servant 
nsually  employed  in  conducting  his  business,  is  one  of  that  class  in 
which  the  master  may  properly  be  charged  criminally  for  the  act  of 
the  servant.  But  in  looking  at  the  question  presented  b}*  the  bill  of 
exceptions  in  the  present  cases,  and  considering  what  should  be  stated 
as  the  rule  as  to  the  responsibility  of  the  principal  or  master  in  such 
cases,  the  court  have  come  to  the  opinion  that  the  law  was  stated  too 
strongly,  upon  that  point,  gainst  the  defendant,  inasmuch  as  the 
defendant,  under  the  instructions  given,  might  have  been  found  guilty 
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of  the  charge  in  the  indictment,  if  a  sale  had  been  made  in  his  shop  by 
any  person  in  his  employment,  without  any  reference  to  the  circum- 
stances under  which  the  sale  was  made,  and  although  against  the  will 
and  in  contravention  of  the  orders  of  the  defendant. 

We  think  that  a  sale  by  the  servant,  in  the  shop  of  the  master,  is 
only  prima  facie  evidence  of  such  sale  b}'  the  master  as  would  subject 
him  to  the  penalty  for  violating  the  statute  forbidding  the  sale  of 
spirituous  liquors  without  license ;  that  the  relation  of  these  parties, 
the  fact  that  the  defendant  was  in  possession  of  the  shop  and  was  the 
owner  of  the  liquor,  and  that  the  sale  was  made  by  his  servant,  furnish 
strong  evidence  to  authorize  and  require  the  Jury  to  find  the  defendant 
guilty.    But  we  cannot  say  that  no  possible  case  can  arise  in  which 
the  inference  from  all  these  facts  may  not  be  rebutted  by  other  proof. 
Unexplained,  they  would  be  sufficient  to  convict  the  party.     So  too  it 
should  be  understood  that  merely  colorable  dissent,  or  a  prohibitioa 
not  to  sell,  however  publicly  or  frequentl}'  repeated,  if  not  made  bofia 
fide^  will  not  avail.    But  if  a  sale  of  liquor  is  made  by  the  servant 
without  the  knowledge  of  the  master,  and  really  in  opposition  to  his 
will^  and  in  no  way  participated  in,  approved,  or  countenanced  by  him, 
and  this  is  clearly  shown  by  the  master,  he  ought  to  l>e  acquitted. 

New  trial  granted^ 

1  Ace, :  Barnes  v.  The  State,  19  Conn.  398,  400-401,  405-407  (1849) ;  The  State  v. 
Smith,  10  R.  L  258  (1872) ;  Anderson  v.  The  State,  22  Ohio  St.  305  (1872)  ;  Commoii- 
wealth  V,  Stevens,  153  Mass.  421  (1891) ;  The  State  t;.  McCance,  110  Mo.  398  (1892). 
Compare  Qeorge  v.  Grobey,  128  Mass.  289  (1880). 

"  It  woald  require  a  clear  expression  of  the  will  of  the  Leg^slatnre  to  jostifjr  a 
constmction  of  a  penal  statute  which  would  expose  an  innocent  man  to  a  disgnoefnl 
punishment  for  an  act  of  which  he  had  no  knowledge,  which  he  did  not  in  any  way 
take  part  in  or  authorize,  but  which  he  had  forbidden."  Per  Morton,  C.  J.,  in  Com- 
monwealth V.  Wachendorf,  141  Mass.  270  (1886). 

'*  It  is  a  general  principle  of  our  criminal  law  that  there  must  be  as  an  essential 
ingredient  in  a  criminal  offence  some  blameworthy  condition  of  mind.  Sometimes  it 
is  negligence,  sometimes  malice,  sometimes  guilty  knowledge,  —  but  as  a  general  rale 
there  must  be  something  of  that  kind  which  is  designated  by  the  expression  ment  na. 
Moreover,  it  is  a  principle  of  our  criminal  law  that  the  condition  of  mind  of  the 
servant  is  not  to  be  imputed  to  the  master.  A  master  is  not  criminally  respoDsible 
for  a  death  caused  by  his  servant's  negligence,  and  still  less  for  an  offence  depending 
on  the  servant's  malice  ;  nor  can  a  master  be  held  liable  for  the  guilt  of  his  servant 
in  receiving  goods  knowing  them  to  have  been  stolen.  And  this  principle  of  the  com- 
mon law  applies  also  to  statutory  offences  with  this  difference,  that  it  is  in  the  power 
of  the  Legislature,  if  it  so  pleases,  to  enact,  and  in  some  cases  it  has  enacted,  that  a 
man  hiay  be  convicted  and'  punished  for  an  offence  although  there  was  no  blame- 
worthy condition  of  mind  about  him ;  but,  inasmuch  as  to  do  so  is  contrary  to  the 
general  principle  of  the  law,  it  lies  on  those  who  assert  that  the  Legislature  has  so 
enacted,  to  make  it  out  convincingly  by  the  language  of  the  statute ;  for  we  ought  act 
lightly  to  presume  that  the  Legislature  intended  that  A.  should  be  punished  for  the 
fault  of  B."    Per  Cav»,  J.,  in  Chisholm  v.  Doulton,  22  Ch.  D.  736.  741  (1889).  — En. 
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COMMONWEALTH  v.  MORGAN  et  al. 
Supreme  Judicial  Court  of  Massachusetts.      1871. 

[107  Mau.  199.] 

Indictmeiit,  in  Suffolk,  against  Albert  Morgan  and  James  N.  Smart, 
all^Dg  that  they  ^^did  unlawfully  and  maliciously  compose,  write, 
print,  and  publish,  and  cause  to  be  composed,  written,  printed,  and  pub- 
lished in  a  certain  newspaper,  printed  and  published  at  Boston  in  said 
county  of  Suffolk  by  said  Morgan  and  Smart,  to  wit,  the  Saturday 
Evening  Express,"  two  libels  against  Chauncey  C.  Dean,  the  first  at 
BoBton  on  September  11, 1870,  and  the  second  at  Boston  on  September 
18,  1870.  The  indictment  set  forth  the  libels,  which  charged  *'*'  State 
Cop.  Dean  **  with  having  acted,  while  a  soldier  in  the  army,  in  a  man* 
ner  to  indicate  cowardice,  and  with  having  been  drunk  while  on  duty 
as  a  deputy  of  the  constable  of  the  Commonwealth.  The  district 
attorney  entered  a  nolle  prosequi  as  to  Smart.  ^  .  .  . 

The  defendant  offered  evidence  tending  to  show  that  he  never  saw 
Vbe  libel  of  September  18,  or  was  aware  of  its  publication,  until  it  was 
pointed  out  to  him  by  a  third  person,  and  that  an  apology  for  and 
retraction  of  the  statements  therein  contained  was  subsequently  pub- 
lished in  the  Saturday  Evening  Express ;  but  the  Judge  excluded  the 
evidence  as  immaterial. 

The  defendant  was  called  by  his  counsel  as  a  witness,  for  the  purpose 
of  showing  that  he  had  never  seen  the  libels  until  they  were  pointed 
out  to  him,  and  was  asked  on  cross-examination  whether  he  was  not 
the  publisher  of  the  Saturday  Evening  Express.  He  objected  to  an- 
swering, on  the  ground  that  his  answer  might  criminate  him ;  but  the 
judge  overruled  the  objection,  and  he  answered  that  he  was  the  sole 
publisher,  and  that  the  paper  was  not  published  by  himself  and 
Smart.  .  •  . 

Dean  testified  that  he  bought  copies  of  the  Saturda}^  Evening 
Express  containing  the  libels  at  newspaper-stands  in  Boston ;  and 
these  copies  were  put  in  evidence.  One  of  them  was  dated  on  the  first 
page,  Saturday,  September  10,  and  the  other  Saturday,  September  17 ; 
but  on  the  third  page  of  each  were  two  columns  headed  ^^  Sunday 
Morning,  September  11,"  and  *^  Sunday  Morning,  September  18,"  re- 
spectively, and  it  was  in  these  two  columns  that  the  libels  were  printed. 
The  defendant  requested  a  ruling  that  this  evidence  as  to  publication 
would  not  support  the  indictment ;  but  the  judge  declined  so  to  rule, 
and  ruled  '*  that  it  was  not  necessary  to  prove  the  day  when  published, 
provided  the  publication  was  within  the  statute  of  limitations,  and  the 
proof  that  the  papers  were  purchased  at  the  time  testified  to  by  Dean 
was  suflScient  evidence.'^ 

1  The  statement  and  the  opinion  have  been  abbreriated  by  omitting  matters  not 
pertaining  to  Agency.  — £d. 
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The  jury  returned  a  verdict  of  ^^  Guilty  as  to  publishing,  bat  not 
guilty  as  to  the  rest ;  "  and  the  clerk  affirmed  and  recorded  the  verdict 
in  the  following  form  :  ^'  Guilty  of  publishing  as  alleged  in  the  indict* 
ment,  and  not  guilty  as  to  the  i^esidue."  After  verdict  the  defendant 
moved  in  arrest  of  judgment,  on  the  ground  ^^that  he  had  not  been 
convicted  of  an}'  offence  at  law/'  but  the  motion  was  overruled ;  and  he 
alleged  exceptions. 

«/.  W.  Mahan^  for  the  defendant. 

(7.  AUen^  Attorney  General,  for  the  Commonwealth. 

Colt,  J.^  4.  The  defendant  then  offered  to  prove  that  he  had 
never  seen  the  alleged  libel,  and  was  not  aware  of  its  publication  till  it 
was  pointed  out  to  him  by  a.  third  party ;  and  that  an  apology  and  re- 
traction was  subsequently  published  in  the  same  newspaper. 

When  a  libel  is  sold  in  a  bookseller's  shop,  by  a  servant  of  the  book* 
seller,  in  the  ordinary  coarse  of  his  employment ;  or  is  published  in  a 
newspaper ;  the  fact  alone  is  sufficient  evidence  to  charge  the  book- 
seller, or  the  proprietor  of  the  newspaper,  with  the  guilt  of  its  publica- 
tion. This  evidence,  by  the  earlier  English  decisions,  was  held  not  to 
be  conclusive,  but  the  defendant  was  permitted  to  show,  in  excalpa- 
tion,  that  he  was  not  priv}*,  nor  assenting  to,  nor  encouraging,  the 
publication.  See  1  Lead.  Crim.  Cas.  145 ;  notes  to  Bex  v.  Almon,  5 
Burr.  2686.  Afterwards,  such  evidence  was  held  conclusive,  opon  the 
ground  that  it  was  necessary  to  prevent  the  escape  of  the  real  offender 
behind  an  irresponsible  party.  Rex  v.  Gutch,  Mood.  &  Malk.  433; 
Rex  V.  Walter,  3  Esp.  21.  In  both  these  cases,  the  defendants  offered 
to  show,  that  they  were  perfectly*  innocent  of  any  share  in  the  criminal 
publication,  and  that,  although  proprietors  of  the  papers,  they  were 
living  at  a  distance  from  London,  the  place  of  publication,  taking  no 
share  in  the  actual  publication,  and  in  one  case  confined  by  illoeas 
when  the  paper  complained  of  appeared.  It  was  ruled  by  Lord  Ken- 
yon  and  Lord  Tenterden  to  be  no  defence.  But  now,  by  a  recent 
English  statute,  a  defendant  is  permitted  to  prove  that  such  publication 
was  made  without  his  authorit}',  consent,  or  knowledge,  and  did  not 
arise  from  want  of  due  care  or  caution  on  his  part.  St.  6  &  7  Vict 
c.  96. 

The  rule  thus  made  positive  law  is  in  strict  accordance  with  those 
just  principles  which  ought  to  limit  criminal  liability  for  the  acts  of  an- 
other, and  which  have  been  recognized  in  the  decisions  of  this  court 
Criminal  responsibility  on  the  part  of  the  principal,  for  the  act  of  his 
agent  or  servant  in  the  course  of  his  employment,  implies  some  degree 
of  moral  guilt  or  delinquency,  manifested  either  by  direct  participation 
in  or  assent  to  the  act,  or  by  want  of  proper  care  and  oversight,  or 
other  negligence  in  reference  to  the  business  which  he  has  thus  en- 
trusted to  another.  The  rule  of  civil  liability  is  broader,  and  the  prin- 
cipal must  respond  in  damages  for  the  default  or  tortious  act  of  the 

1  See  ante,  p  439,  n.  (1).  — Ed. 
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agent  or  seryant  in  his  employment,  although  he  had  no  knowledge  of 
ity  or  bad  actually  forbidden  it  in  advance  and  exercised  due  care  to 
prevent  it. 

In  Commonwealth  v.  Nichols,  10  Met  259,  it  was  held  that  a  shop- 
keeper is  criminally  liable  for  an  unlawful  sale  of  spirituous  liquor  in 
his  shop,  made  with  his  assent  by  a  servant  or  agent  employed  in  his 
business.  But  such  sale  is  ov\y  prima  fade  evidence  of  assent  And 
it  was  said  that  'Mf  a  sale  of  liquor  is  made  b}'  the  servant  without  the 
knowledge  of  the  master,  and  really  in  opposition  to  his  will,  and  in 
no  wa}'  participated  in,  approved,  or  countenanced  by  him,  and  this  is 
clearly  shown  by  the  master,  he  ought  to  be  acquitted."  It  is  to  be  re- 
marked with  reference  to  this  case,  that  the  question  whether  the  sale 
was  really  against  the  defendant's  will  is  for  the  jury  upon  all  the 
evidence,  and  that  the  facts  that  the  profits  of  the  business  were  re- 
ceived by  the  defendant^  and  that  there  was  an  absence  of  proper  pre- 
cautions to  prevent  the  illegal  traflSc,  would  justify  an  inference  of  his 
approval. 

In  The  King  v.  Dixon,  8  M.  &  S.  11,  the  defendant  was  convicted 
of  selling  unwholesome  bread,  upon  proof  that  his  foreman  had  by 
mistake  put  too  much  alum  in  it.  There  was  no  evidence  that  the  mas- 
ter knew  of  the  quantit}'  used  in  this  instance.  But  Baj'lej',  J. ,  said, 
^'  If  a  person  employed  a  servant  to  use  alum,  or  any  other  ingredient, 
the  unrestricted  use  of  which  was  noxious,  and  did  not  restrain  him  in 
the  use  of  it,  such  person  would  be  answerable  if  the  servant  used  it  to 
excess,  because  he  did  not  apply  the  proper  precaution  against  its 
misase.** 

It  is  the  duty  of  the  proprietor  of  a  public  paper,  which  may  be  used 
for  the  publication  of  improper  communications,  to  use  reasonable 
caution  in  the  conduct  of  his  business,  that  no  libels  be  published.  He 
is  civilly  responsible  for  the  wrong,  to  the  extent  indicated  ;  and  he  is 
criminally  liable,  unless  the  unlawful  publication  was  made  under  such 
circumstances  as  to  negative  any  presumption  of  privity,  or  connivance, 
or  want  of  ordinary  precaution  on  his  part  to  prevent  it  8  GreenL 
Ev.  §S  170,  178. 

We  are  of  opinion  that  the  offer  of  the  defendant  did  not  go  far 
enough,  in  view  of  the  law  thus  stated,  to  rebut  the  presumption  of 
gnilt  arising  from  the  publication  of  this  libel.  The  facts  offered  may 
be  true,  and  3'et  entirely  consistent  with  the  fact  that  tlie  conduct  of 
the  newspaper  was  under  his  actual  direction  and  charge,  at  a  time 
when  he  was  neither  absent  from  home  nor  confined  by  sickness,  and 
when  his  want  of  knowledge  would  necessarily  imply  criminal  neglect 
to  exercise  proper  care  and  supervision  over  the  subordinates  in  his 
employ.  It  is  consistent  also  with  such  information  in  this  instance,  in 
regard  to  the  proposed  libellous  attack,  as  should  have  put  him  on 
inquiry ;  and  with  the  fact  that  the  general  management  of  the  paper 
was  of  such  a  character  as  to  justify  the  inference  that  the  defendant 
approved  of  or  connived  at  publications  of  this  description,  and  had 


442  PEOPLE  V.  BOBY.  t^HAP.  U. 

given  his  general  assent  to  them.  Under  such  circamstances,  the  de- 
fendant ought  not  to  be  permitted  to  escape  on  the  plea  that  he  had 
not  seen  the  particular  article  and  did  not  know  of  its  publication. 

As  to  the  evidence  offered  of  a  subsequent  apology  and  retractiooy 
the  answer  is  that  it  is  only  a  matter  in  mitigation  of  sentence.  The 
erime  is  not  purged  by  it  •  •  •  JBxcqHians  averrulecL 
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SUPBBHB   COUBT  OF   MICHIGAN.      1884. 

[52  Mich.  577.] 

Complaint  for  keeping  saloon  open  on  Sunday.    Conviction  affirmed 

Jacob  J.  Van  Hiper^  Attorney-General,  for  the  People. 

Jacob  FI  Roger  By  for  respondent  appellant. 

CooLET,  C.  J.  The  respondent,  who  is  keeper  of  a  hotel  in  the 
village  of  Plainwell,  in  which  there  is  a  bar  for  the  sale  of  spiritaons 
and  malt  liquors,  was  prosecuted  and  convicted  for  not  keeping  bis 
bar  closed  on  Sunday,  May  6,  1883.  The  evidence  was  that  on  the 
morning  of  that  day  the  clerk  of  the  hotel  was  in  the  bar-room  and  had 
a  servant  with  him  scrubbing  it  out  when  a  person  came  in  fh>m  the 
street.  He  appeared  to  be  known  to  the  clerk,  who  told  him  he 
did  not  want  him  there  Sunday's.  The  man  said  he  wanted  some 
whisky.  The  clerk  told  him  he  must  get  his  whisky  Saturday  night 
After  some  more  words  between  them  the  clerk  told  "^him  if  he  wis 
going  to  get  the  whisky  to  get  it  and  get  out  as  soon  as  he  could. 
He  got  the  whisky,  handed  pay  for  it  to  the  servant,  and  went  off. 
The  respondent  was  not  at  the  time  present.  The  clerk  testifies  thtt 
he  was  somewhere  about  the  house,  but  he  thought  he  was  not  up  3'et; 
the  servant  says  he  was  about  there  shortly  afterwards.  There  was 
no  evidence  in  the  case  to  show  that  respondent  assented  to  the  opeD> 
ing  of  the  bar  on  that  daj^  or  expected  or  desired  that  it  should  be 
opened ;  neither  was  there  any  evidence  to  the  contrary.  He  was  not 
a  witness  on  his  own  behalf. 

The  case  comes  to  this  court  on  writ  of  error,  and  the  only  question 
of  importance  is  whether  Uiere  was  any  evidence  to  be  submitted  to 
the  jury. 

The  statute  under  which  the  conviction  was  had  provides  that  '^  all 
saloons,  restaurants,  bars,  in  taverns  or  elsewhere,  and  all  other  places 
where  any  of  the  liquors,"  etc  '^  may  be  sold,  or  kept  for  sale,  either 
at  wholesale  or  retail,  shall  be  closed  on  the  first  day  of  the  week, 
commonly  called  Sunday,'^  eta  How.  St.  S  2274 ;  Public  Acto,  1881, 
p.  350. 
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It  will  be  observed  that  the  requirement  that  the  saloons  and  other 
places  mentioned  shall  be  closed  is  positive.  The  next  section  of  the 
statute  provides  that  any  person  who  shall  violate  this,  among  other 
provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
punished  as  therein  prescribed.  In  terihs,  then,  the  penalties  of  the 
statute  are  denounced  against  the  person  whose  saloon  or  other  place 
for  the  sale  of  intoxicating  drinks  is  not  kept  closed,  and  no  other  fact 
is  necessary  to  complete  the  offence. 

It  is  contended,  nevertheless,  that  to  constitute  an  offence  under  the 
section  referred  to,  there  must  be  some  evidence  tending  to  show  an 
intent  on  the  part  of  the  respondent  to  violate  it ;  and  People  v.  Parks, 
49  Mich.  333,  which  was  a  prosecution  under  another  section  of  the 
same  statute,  is  cited  as  authority.  It  should  be  said  of  that  case  that 
the  facts  are  not  fully  given  in  the  report,  and  that  there  was  positive 
evidence  in  the  case  to  negative  the  intent  in  the  respondent  that  the 
criminal  act  should  be  committed.  But  the  case  is  plainly  distinguish- 
able from  this.  The  section  under  which  Parks  was  prosecuted  makes 
not  only  the  proprietor,  but  his  clerks,  agents,  etc.,  individually  liable 
for  the  conduct  prohibited,  and  imposes  upon  them  severally  the  duty 
to  abstain  from  it.  The  section  under  which  Roby  is  prosecuted  makes 
the  crime  consist,  not  in  the  affirmative  act  of  any  person,  but  in  the 
n^ative  conduct  of  failing  to  keep  the  saloon,  etc.,  closed. 

I  agree  that  as  a. rule  there  can  be  no  crime  without  a  criminal 
intent ;  but  this  is  not  by  any  means  a  universal  rule.  One  ma}*  be 
guilty  of  the  high  crime  of  manslaughter  when  his  only  fault  is  gross 
negligence ;  and  there  are  many  other  cases  where  mere  neglect  may 
be  highly  criminal.  Many  statutes  which  are  in  the  nature  of  police 
regulations,  as  this  is,  impose  criminal  penalties  irrespective  of  any 
intent  to  violate  them;  the  purpose  being  to  require  a  degree  of 
diligence  for  the  protection  of  the  public  which  shall  render  violation 
impossible.  Thus,  in  Massachusetts  a  person  may  be  convicted  of 
the  crime  of  selling  intoxicating  liquor  as  a  beverage,  though  he  did 
not  know  it  to  be  intoxicating,  Commonwealth  v.  Boynton,  2  Allen, 
160 ;  and  of  the  offence  of  selling  adulterated  milk,  though  he  was 
Ignorant  of  its  being  adulterated.  Commonwealth  v.  Farren,  9  Allen, 
489 ;  Commonwealth  v,  Holbrook,  10  Allen,  200 ;  Commonwealth  r. 
Waite,  11  Allen,  264;  Commonwealth  v.  Smith,  103  Mass.  444.  See 
State  V.  Smith,  10  R.  I.  258.  In  Missouri  a  magistrate  maj"  be  liable 
to  the  penaltj"  for  performing  the  marriage  ceremony  for  minors  with- 
out consent  of  parents  or  guardians,  though  he  may  suppose  them 
to  be  of  the  proper  age.  Beckham  r.  Nacke,  56  Mo.  546.  Where  the 
killing  and  sale  of  a  calf  under  a  specified  age  is  prohibited,  there  may 
be  a  conviction  though  the  party  was  ignorant  of  the  animal's  age. 
Commonwealth  v,  Raymond,  97  Mass.  567.  See  The  King  v.  Dixon, 
3  M.  &  S.  11.  In  State  v.  Steamboat  Co.,  13  Md.  181,  a  common 
carrier  was  held  liable  to  a  statutory  penalty  for  transporting  a  slave 
on  its  steamboat,  though  the  persons  in  charge  of  its  business  had  no 
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knowledge  of  the  fact.  A  case  determined  on  the  same  principle  is 
Queen  v.  Bishop,  5  Q.  B.  Div.  259.  If  one's  business  is  the  sale  of 
liquors,  a  sale  made  by  his  agent  in  violation  of  law  is  prima  facie  by 
his  authority.  Commonwealth  v.  Nichols,  10  Met.  259  ;  and  in  Illiaois 
the  principal  is  held  liable,  though  the  sale  by  his  agent  was  in  viola- 
tion of  instructions.  Noecker  v.  People,  91  111.  494.  In  Connecticat 
it  has  been  held  no  defence  in  a  prosecution  for  selling  intoxicating 
liquor  to  a  common  drunkard  that  the  seller  did  not  know  him  to  be 
such.  Barnes  v.  State,  19  Conn.  398.  It  was  held  in  Faulks  v.  People, 
89  Mich.  200,  under  a  former  statute,  that  one  should  not  be  con- 
victed of  the  offence  of  selling  liquors  to  a  minor  who  had  reason  to 
believe  and  did  believe  he  was  of  age ;  but  I  doubt  if  we  ought  so  to 
hold  under  the  statute  of  1881,  the  purpose  of  which  very  plainly  is,  as 
I  think,  to  compel  every  person  who  engages  in  the  sale  of  intoxicating 
drinks  to  keep  within  the  statute  at  his  peril.  There  are  many  cases 
in  which  it  has  been  held  under  similar  statutes  that  it  was  no  defence 
that  the  seller  did  not  know  or  suppose  the  purchaser  to  be  a  minor; 
State  V.  Hartflel,  24  Wis.  60 ;  McCutcheon  v.  People,  69  111.  601 ;  Far 
mer  v.  People,  77  111.  322  ;  Ulrich  v.  Commonwealth,  6  Bush,  400 ;  State 
V.  Cain,  9  W.  Va.  559  ;  Commonwealth  v.  Emmons,  98  Mass.  6 ;  Red- 
mond V.  State,  36  Ark.  58 ;  and  in  Commonwealth  v.  Finnegan,  124 
Mass.  324,  the  seller  was  held  liable,  though  the  minor  had  deceived 
him  by  falsely  pretending  he  was  sent  for  the  liquor  by  another  person. 
So  a  person  has  been  held  liable  to  a  penalty  for  keeping  naphtha  for  sale 
under  an  assumed  name,  without  guilty  knowledge ;  the  statute  not  mak- 
ing such  knowledge  an  ingredient  of  the  offence.  Commonwealth  v. 
Wentworth,  118  Mass.  441.  Other  cases  might  be  cited,  and  there  is 
nothing  anomalous  in  these.  A  person  may  be  criminally  liable  for 
adultery  with  a  woman  he  did  not  know  to  be  married.  Fox  v.  State, 
3  Tex.  App.  329  ;  or  for  the  carnal  knowledge  of  a  female  under  ten 
years  of  age  though  he  believed  her  to  be  older.  Queen  r.  Prince, 
L.  R.  2  Cr.  Cas.  154 ;  State  v.  Newton,  44  la.  45.  And  other  similar 
cases  might  be  instanced. 

If  intent  were  necessary  to  be  found  I  should  be  of  opinion  there  was 
enough  in  the  case  to  warrant  its  submission  to  the  Jury.  The  bar  was 
opened  on  Sunday  by  respondents  servants  and  on  his  business  while 
he  was  about  the  premises.  The  purpose  for  which  it  was  opened  was 
immaterial ;  the  offence  was  committed  bj^  opening  it  for  cleaning  as 
much  as  it  would  have  been  by  opening  it  for  the  sale  of  liquors. 
People  V.  Waldvogel,  49  Mich.  337.  But  the  statute  requires  the 
propnetor  at  his  peril  to  keep  the  bar  closed.  The  purpose  in  doing  so 
is  that  persons  shall  not  be  there  within  the  reach  of  temptation. 
This  respondent  did  not  keep  his  bar  closed,  and  he  has  therefore  dis* 
obeyed  the  law'.  And  he  has  not  onlj-  disobeyed  the  law,  but  the  erU 
which  the  law  intends  to  guard  against  has  resulted ;  that  is  to  say, 
there  has  been,  either  with  or  without  his  assent,  —  it  is  immaterud 
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which,  — a  sale  of  intoxicating  liquors  to  a  person  who  took  advantage 
of  the  bar  being  open  to  enter  it. 

I  think  the  Circuit  Court  should  proceed  to  judgment. 

Sherwood  and  Champlin,  JJ.,  concurred.^ 

Campbkll,  J.  In  this  case  the  charge  of  the  judge  was  properly 
guarded  as  to  the  necessity  of  showing  complicity  of  respondent  in  the 
act  charged  against  him,  and  as  to  the  presumption  of  his  innocence. 
Bnt  in  my  opinion  the  rules  he  laid  down  were  inconsistent  with  the 
sufficiency  of  the  facts  to  sustain  a  conviction.  I  think  this  conviction 
can  only  be  maintained  on  the  principle  that  an  agent  appointed  for 
a  confessedly  legal  purpose  is  presumed  to  be  authorized  to  act 
illegally.  I  can  see  no  reason  why  such  presumption  should  be  lawful 
in  one  case  and  not  in  another.  In  all  crimes  the  presumption  of 
innocence  must  be  the  same.  The  charge  here  is  distinctly  criminal, 
and  while  the  offence  is  one  of  importance  to  the  public  order,  I  think 
that  the  decisions  which  set  up  exceptional  rules  of  evidence  to  prove 
it  are  of  dangerous  tendency  and  would  not  be  safe  precedents. 


COMMONWEALTH  v.  BRIANT. 
Supreme  Judicial  Coubt  of  Massachusetts.    1886* 

[142  Man.  463.] 

Holmes,  J.  This  is  a  complaint  for  unlawfully  selling  intoxicating 
liquors  to  a  minor.  The  court  assumed  that  the  case  was  governed  by 
Commonwealth  v.  Wachendorf,  141  Mass.  270 ;  and  instructed  the  Jury 
that  a  sale  by  the  defendant's  bar-tender  might  be  explained  by  show* 
ing  that  it  was  not  authorized  by  the  master,  or  was  done  in  violation 
of  his  orders  and  against  his  will. 

On  the  question  of  authority,  the  defendant  asked  for  a  ruling  that 
^^  agency  for  any  other  purpose  will  not  warrant  a4)resamption  or  in* 
ferenoe  of  agency  illegally  to  sell  liquor."  The  court  refused  the  rul* 
ing ;  and  instructed  the  Jury,  in  substance,  that  a  sale  of  intoxicating 
liquors  by  a  bar-tender  in  his  master^s  shop,  and  in  the  regular  course 
of  his  master's  lawful  business,  is  prima  fade  a  sale  by  the  master, 
although  the  sale  is  an  illegal  sale,  but  that  such  a  sale  may  be  ex- 
plained by  showing  that  it  was  not  authorized.  Even  if  the  ruling  re- 
quested was  wrong,  we  think  the  instruction  given  went  too  far  in  an 
opposite  direction.  For,  although  we  should  admit  that  a  Jury  might 
be  warranted  in  inferring  that  such  a  sale  was  authorized,  it  would  not 
follow  that  a  court  could  rule  that  there  is  a  presumption  of  fact  that 
it  was  so,  which  is  the  purport  of  the  instmction  fairly  constmed.    The 

1  Ace, :  The  State  r.  Kittelle,  /lO  N.  Cw.  5eO  (1892).— Bn. 
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proposition  that  there  is  evidence  for  the  jury  to  consider,  is  not  identical 
with  th^  proposition  that  the  evidence,  if  believed,  raises  a  presumption 
of  fact.  The  proposition  that  there  is  evidence  to  be  considered  im- 
ports that  there  may  be  a  presumption  of  fact.  But  generally  it  mast 
be  left  to  the  jury  to  saj'  whether  there  is  one,  and  in  many  cases  that 
is  the  main  question  which  they  have  to  decide. 

The  facts  that  a  man  employs  a  servant  to  conduct  a  business  ex- 
pressl}'  authorized  by  statute,  and  that  the  servant  makes  the  unlawful 
sale  in  the  course  of  it,  do  not  necessarily  overcome  the  presumption 
of  innocence  merely  because  the  business  is  liquor  selling,  and  may  be 
carried  beyond  the  statutorj'  limits.  See  Commonwealth  v,  Putnam, 
4  Gray,  16 ;  Commonwealth  v.  Dunbar,  9  Gray,  298. 

It  is  true  that  a  master  would  be  liable  civiUy  for  such  a  sale  as  sup- 
posed in  the  instruction,  but  his  civil  liability  exists  even  when  he  pro- 
hibited the  sale,  and  therefore  it  does  not  stand  upon  a  presumption 
that  he  authorized  the  sale,  but  upon  the  general  ground  for  a  master's 
liability  for  the  unauthorized  torts  of  his  servants,  whatever  that  may 
be.  George  v,  Gobey,  128  Mass.  289 ;  Roberge  v.  Burnham,  124 
Mass.  277 ;  Pub.  Sts.  c.  100,  §  24.  See  Byington  v.  Simpson,  134 
Mass.  169,  170. 

Commonwealth  v.  Holmes,  119  Mass.  195,  cited  for  the  prosecutioD, 
went  no  farther  than  to  decide  that  evidence  that  the  defendant's  son 
and  clerk  sold  intoxicating  liquors  in  a  public  house  kept  by  the  de- 
fendant was  evidence  of  a  sale  by  the  defendant,  sufficient  to  be  sub- 
mitted to  a  }\XTy,  See  also  Commonwealth  v.  Edds,  14  Gray,  406. 
Nothing  was  said  as  to  a  presumption  of  fact.  The  evidence,  too, 
was  stronger  than  in  the  case  at  bar ;  for  there  the  defendant  set  up  no 
license,  anj'  sale  was  unlawful,  and  the  question  was  whether  the  de- 
fendant gave  authority  to  his  clerk  to  sell  at  all.  It  might  well  be 
thought  that  the  clerk  would  hardly  undertake  to  sell  in  the  way  of 
business  in  his  employer's  house  without  some  authority.  But  it  is 
obviously  much  more  likely  that  a  servant  employed  to  make  lawfbl 
sales  should  occasionally  go  beyond  his  authority,  which  he  might  do 
by  mistaking  a  minor  for  an  adult,  than  that  he  should  go  into  a  wholly 
unauthorized  business. 

Commonwealth  v»  Nichols,  10  Met  259,  probably  suggested  the  rul- 
ing of  the  court,  and  is  perhaps  a  little  nearer  the  case  at  bar  than 
Commonwealth  t;.  Holmes,  as  the  defendant  seems  to  have  sold  liquors 
at  wholesale,  and  to  have  employed  his  clerk  in  that  business,  although 
not  licensed  to  sell  at  retail.  The  court,  in  sustaining  the  .defendanf  a 
exceptions,  said  that  a  sale  at  retail  by  the  clerk  was  ^^  only  prima 
facie  evidence  "  of  a  sale  by  the  master*  It  hardly  said,  and  could 
not  have  decided,  that  such  a  sale  was  prima  facie  a  sale  by  the 
master,  or  that  it  raised  a  presumption  of  fact.  Moreover,  if  it  were 
held  that  there  was  such  a  presumption  of  fact  in  cases  like  Common- 
wealth V.  Holmes  and  Commonwealth  v,  Nichols,  it  would  not  follow 
that  there  was  the  same  presumption  in  the  present  case,  stUl  less  that 
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It  was  80  plain  that  the  jury  coald  be  instructed  to  act  on  it    Such  pre- 
samptioDs  are  questions  of  fact  and  of  degree. 

Exceptions  sustained^ 
«/I  K  ThaycTy  for  the  defendant. 
M,  J.  Sherman^  Attorney-General,  for  the  Ck)mmonwealth* 


SECTION  VI. 

AdmU9ion%. 

FAIRLIE  V.  HASTINGS. 
Chakoert.     1803. 

[10  Ves.Jr.  123.] 

The  Master  of  the  Rolls.'  The  subject  of  this  eanse  is  a  loan 
of  money  by  the  late  plaintiff  Maha  Rajah  Nobkissen  to  the  defendant. 
As  it  is  not  by  bill  in  equity  that  money  lent  is  to  be  recovered,  it  is 
incumbent  upon  the  plaintiff  to  state,  and  to  prove,  some  ground  for 
coming  into  this  court  for  the  payment,  or  the  means  of  obtaining  pay- 
ment of  his  demand.  The  question  of  jurisdiction  must  depend  upon 
the  allegations  of  the  bill ;  which  states,  that  the  defendant  applied 
to  the  plaintiff  for  the  loan  of  three  lacks  of  rupees  upon  the  security  of 
the  defendant's  bond ;  that  the  plaintiff  agreed  to  advance  that  sum 
by  instalments ;  that  a  bond  was  executed,  which  it  was  agreed  should 
remain  with  Caunto  Baboo,  an  agent  of  the  defendant^  until  the  whole 
money  should  be  advanced,  and  then  should  be  delivered  to  the  plain- 
tiff; that  the  money  was  advanced,  but  the  plaintiff  never  received 
the  bond;  Caunto  Baboo  in  answer  to  his  repeated  applications  at 
length  informing  him,  that  it  had  been  delivered  up  to  the  defendant. 

^  "The  evidence  wu,  that  a  lottery  office  was  kept  in  a  house  rented  by  Gillespie, 
. .  .  nnder  a  sign  in  the  name  of  Gillespie's  lottery  office ;  that  Gregory,  a  yoong  lad, 
acted  as  his  servant  or  agent  in  that  office,  and  sold  the  ticket  .  .  .  indorsed  in  the 
name  of  Gillespie ;  .  .  .  that  Gillespie  occasionally  visited  Philadelphia.  I  did  not 
instmct  the  jory,  that  Gillespie  was  criminally  answerable  for  the  act  of  his  agent  or 
lervant,  hat  I  left  them  to  decide,  whether,  from  the  whole  body  of  the  evidence,  Gil- 
lespie was  concerned  in  the  sale  of  this  ticket.  The  house  his ;  the  boy  conducting 
business  for  him  as  a  lottery  broker,  under  his  sign ;  selling  this  very  ticket  as  his 
agent,  and  in  his  name.  These  were  circumstances,  from  which  the  jury  might  infer 
his  participation  in  the  sale  of  this  ticket;  more  especially  as,  if  the  boy  had  been  em- 
ployed as  his  agent  to  sell  tickets  authorized  by  the  laws  of  this  State,  and  not  tickets 
prohibited,  a  production  of  his  books  would  establish  his  innocence.  That  criminality, 
even  in  acts  of  the  blackest  dye,  might  be  made  out  by  circumstantial  evidence." 
Ptr  DinrcAN,  J.,  in  Commonwealth  r.  Gillespie,  7  S.  &  R.  469,  477  (1822).  — Ed. 

'  Sir  William  GRAirr.  The  reporter's  statement  is  omitted.  The  bill  prayed 
that  the  bond  might  be  delivered  up,  or  the  money  be  paid  with  interest.  — Ed. 
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In  support  of  this  statement  the  plaintiff  has  not  read,  and  could  not 
read,  any  part  of  the  answer.  But  the  plaintiff  has  gone  into  evidence 
of  declarations  by  Gobindee  Baboo  and  Caunto  Baboo,  and  the 
question  is  whether  these  declarations  can  amount  to  proof  of  such 
facts  as  are  alleged  by  the  bill.  Upon  that  question  mj  opinion  is, 
that  these  declarations  do  not  come  within  the  principle,  upon  which 
they  are  supposed  to  be  admissible.  As  a  general  proposition,  what  one 
man  says,  not  upon  oath,  cannot  be  evidence  against  another  man. 
The  exception  must  arise  out  of  some  peculiarit}*  of  situation,  coupled 
with  the  declarations  made  by  one.  An  agent  may  undoubtedly,  within 
the  scope  of  his  authority,  bind  his  principal,  by  his  agreement;  and 
in  many  cases  by  his  acts.  What  the  agent  has  said  may  be  what  con- 
stitutes the  agreement  of  the  principal :  or  the  representations  or  state- 
ments made  may  be  the  foundation  of,  or  the  inducement  to,  the 
agreement.  Therefore,  if  writing  is  not  necessary  by  law,  evidence 
must  be  admitted  to  prove  the  agent  did  make  that  statement  or  repre 
sentation.  So,  with  regard  to  acts  done,  the  words  with  which  those 
acts  are  accompanied  frequently  tend  to  determine  their  quality.  The 
party,  therefore,  to  be  bound  by  the  act,  must  be  afllected  by  the  words. 
But  except  in  one  or  the  other  of  those  ways  I  do  not  know,  how  what 
is  said  by  an  agent  can  be  evidence  against  his  principal.  The  mere 
assertion  of  a  fact  cannot  amount  to  proof  of  it ;  thoagh  it  may  have 
some  relation  to  the  business  in  which  the  person  making  that  asser- 
tion was  employed  as  agent.  For  instance,  if  it  was  a  material  fact 
that  there  was  the  bond  of  the  defendant  in  the  hands  of  Caunto 
Baboo,  that  fact  would  not  be  proved  by  the  assertion  that  Gobindee 
Baboo,  supposing  him  an  agent,  had  said,  there  was :  for  that  is  no 
fact,  that  is,  no  part  of  any  agreement  which  Gobindee  Baboo  is  mak- 
ing, or  of  anj'  statement  he  is  making,  as  inducement  to  an  agree- 
ment. It  is  mere  narration ;  communication  to  the  witness  in  the 
course  of  conversation ;  and  therefore  could  not  be  evidence  of  the 
existence  of  the  fact. 

The  admission  of  an  agent  cannot  be  assimilated  to  the  admission  of 
the  principal.  A  party  is  bound  by  his  own  admission,  and  is  not 
permitted  to  contradict  it  But  it  is  impossible  to  say,  a  man  is  pre- 
cluded from  questioning  or  contradicting  an3'thing  any  person  has  as- 
serted as  to  him,  as  to  his  conduct  or  his  agreement,  merely  because 
that  person  has  been  an  agent  of  his.  If  any  fact,  material  to  the  in- 
terest of  either  party,  rests  in  the  knowledge  of  an  agent,  it  is  to  be 
proved  by  his  testimony,  not  by  his  mere  assertion.  Lord  Eenjon 
carried  this  so  far  as  to  refuse  to  permit  a  letter  by  an  agent  to  be  read 
to  prove  an  agreement  by  the  principal ;  holding  that  the  agent  him- 
self must  be  examined.  Maesters  v.  Abraro,  1  Esp.  875.  If  the  agree- 
ment was  contained  in  the  letter,  I  should  have  thought  it  snfBcient  to 
have  proved  that  letter  was  written  by  the  agent ;  but,  if  the  letter 
was  offered  as  proof  of  the  contents  of  a  pre-existing  agreement,  then 
it  was  properly  rejected.    This  doctrine  was  discussed  incidentally  in 
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Baaerman  v.  Radenios,  7  T.  R.  663 ;  and  in  that  case  there  is  a  refer- 
ence to  another,  Biggs  v.  Lawrence,  8  T.  R.  454,  in  which  Mr.  Justice 
Buller  held,  that  a  receipt  given  by  an  agent  for  goods,  directed  to  be 
delivered  to  him,  might  be  read  in  evidence  against  the  principal 
The  counsel  in  Bauerman  v.  Radenius  state,  that  the  contrary  had  been 
freqaently  since  held  by  Lord  Kenyon  at  Nisi  Prius,  without  its  hay- 
ing ever  been  questioned.  That  statement  does  not  appear  to  have 
been  denied  upon  the  other  side ;  and  seems  to  have  been  acquiesced 
in  by  Lord  Kenyon ;  who  said,  '*  That  was  not  the  point  upon  which 
the  case  was  argued  or  determined ; "  meaning  the  point,  that  such  a 
receipt  could  be  admitted  in  evidence. 

It  will  be  found,  however,  that  this  question  can  hardly  be  said  to 
arise  in  this  case ;  when  it  is  considered,  what  the  concern  of  Caunto 
Baboo  in  this  transaction  was^  and  what  are  the  facts,  in  proof  of  which 
bis  declaration  was  offered. .  Caunto  Baboo  is  stated  to  have  been  in 
the  employment  of  the  defendant.  One  of  the  witnesses  says,  he  had 
the  general  management  of  his  pecuniary  concerns.  But  of  this  par- 
ticular transaction  he  does  not  appear,  either  by  the  bill  or  the  witness, 
to  have  had  the  management.  Upon  the  whole  of  the  statement  and 
evidence  it  does  not  appear,  that  Caunto  Baboo  was  concerned  in  the 
negotiation  of  tlie  loan ;  that  he  was  employed  as  the  agent  for  this 
purpose.  The  statement  of  the  bill  represents  the  defendant  himself 
to  have  made  the  agreement ;  therefore  any  representation  of  Caunto 
Baboo  relative  to  an  agreement,  not  stated  to  have  been  made  by  him, 
would  not  be  the  statement  of  an  agent;  supposing  such  statement 
was  to  be  admitted  in  evidence.  The  plaintiff  fails  first  in  showing, 
Caunto  Baboo  was  the  agent  of  the  defendant.  In  this  case  such  a 
fact  as  Caunto  Baboo  is  represented  to  have  stated,  is  matter,  not  of 
admission,  but  of  testimony.  A  man  cannot  admit  what  another  has 
done,  or  has  agreed  to  do :  but  he  must  pJ*ove  it  When  put  upon  the 
proof,  that  the  defendant  made  the  agreement,  it  is  absurd  to  say, 
Caunto  Baboo  admitted  he  made  it.  In  truth  he  does  not  admit  that 
the  defendant  made  it  But,  suppose  Caunto  Baboo  distinctly  proved 
the  agent  of  the  defendant,  and  that  he  said,  he  knew  the  defendant 
did  make  the  agreement  for  this  loan,  and  did  promise  and  undertake  to 
give  a  bond  for  the  mone}* ,  and  did  execute  a  bond,  but  gave  the  bond, 
not  to  the  plaintiff,  but  to  the  witness,  and  he  gave  it  back  to  the  de- 
fendant,  who  undertook  to  calculate  the  interest,  and  to  give  a  bond  for 
the  whole ;  all  this  would  be  no  evidence  whatsoever  of  what  the  defend- 
ant had  agreed  to  do  or  had  done,  or  omitted  to  do ;  and  without 
evidence  of  his  agreement,  or  his  acts,  or  his  breach  of  agreement,  it  is 
utterly  impossible  to  support  this  bill. 

Tke  hid  was  dismissed. 
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PETO  r.   HAGDK 
Nisi  Pbius.    1804. 

[5  Esp.  134.] 

Debt  on  statate  to  recover  the  penalty  for  selling  ooals,  short  of 
measure,  the  coals  having  been  sold  as  Pool  measure. 

The  plaintiff  called  the  coal-meter  to  prove  the  transaction,  and  the 
fraud  practised  in  the  sale  of  the  coals.  The  defendant  was  a  coal- 
merchant,  but  his  business  was  conducted  by  one  Peely,  who  was  his 
nephew.  The  witness,  in  giving  his  evidence,  was  proceeding  to  state 
a  conversation  between  him  and  Peely ;  which  was,  that  while  the  coals 
were  at  the  wharf,  he  asked  Peely,  whether  the  coals  then  lying  in  the 
punt  were  to  be  sold  by  wharf  or  Pool  measure  ? 

Oarroto^  of  counsel  for  the  defendant,  objected,  that  what  was  said 
by  Peely  was  not  admissible  evidence  to  affect  the  defendant  That 
Peely  should  himself  be  called  ;  for,  taking  him  to  be  even  the  agent  of 
the  defendant,  his  declaration  could  not  be  evidence,  although  his  acts 
might  be  so. 

Lord  Ellenborough  ruled  that  it  was  evidence ;  he  said,  that  Peely 
appeared  to  be  the  manager  and  conductor  of  the  defendant's  business: 
what  he  might  have  said  respecting  a  former  sale  made  by  the  defend* 
ant,  or  on  another  occasion,  would  not  be  evidence  to  affect  his  master; 
but  what  he  said  respecting  a  sale  of  coals,  then  about  to  take  place, 
and  respecting  the  disposition  of  the  coals  then  lying  at  the  wharf, 
which  were  the  object  of  sale,  was  in  the  course  of  witness's  empby- 
ment  for  the  defendant,  and  was  evidence  to  affect  his  master.  He 
accordingly  admitted  it. 

Verdict  for  the  plaintiff  for  onepenaUi/. 

M'skine  and  Marryat,  for  the  plaintiff. 

Garraw^  for  the  defendant. 


ANDERSON  v.  SANDERSON. 

Nisi  Prius.     1817. 

[Holt,  N.  P,  591.1 

Assimpsrr.  The  wife  of  the  defendant  had  bought  of  the  plaintiif 
certain  goods,  which  the  defendant  hawked  about  the  country.  All  the 
articles  had  been  obtained  previous  to  the  year  1810. 

The  defendant  pleaded  the  general  issue,  and  the  statute  of  limitf 
tions.    Many  acknowledgments  of  the  wife  were  offered  in  evidenoe 
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for  the  parpoee  of  taking  the  case  out  of  the  statute.^  On  the  part  of 
the  defendant  it  was  objected,  that  the  wife  could  only  be  considered 
as  the  agent  of  her  husband ;  and  that  the  admissions  of  the  agent 
could  only  bind  the  principal,  if  made  at  the  time  when  the  goods 
were  ordered  or  received  by  him.  That,  since  the  last  receipt  of 
goods  was  more  than  six  years  before  the  action  was  brought,  the  only 
admission  which,  upon  the  principle  above  stated,  could  be  given  in 
evidence,  was  likewise  before  that  time;  and,  therefore,  that  there 
could  be  no  authority  in  the  wife  to  make  an  admission  which  would 
take  the  case  out  of  the  statute. 

Richards,  C.  B.  The  wife  was  the  only  person  accustomed  to  pur- 
chase goods  at  all.  She  was,  therefore,  the  only  proper  person  to  ask 
for  money,  and  to  make  admissions  on  the  subject  as  to  the  sum  due.* 

Verdict  far  plaint^. 

Starkie^  for  plaintiff. 

WiUtoms  and  &i%,  for  defendant^ 


CLIFFORD  V.  BURTON. 
Common  Pleas.  1828. 

[1  Bing.  199.] 

In  this  cause,  which  was  tried  before  the  Lord  Chief  Baron  at  the 
last  Hertfordshire  assizes,  the  plaintiff,  in  order  to  substantiate  a 
demand  for  goods  sold  and  delivered  at  the  defendant's  shop,  proved 
an  admission  made  by  the  defendant's  wife,  who  served  in  his  shop, 
and  carried  on  the  business  of  it  in  his  absence.  The  witness  applied 
to  her  for  £28  16«. ;  and  the  admission  consisted  in  her  saying,  she 
would  pay  it  if  the  plaintiff  would  allow  £10,  which  she  claimed,  and 
give  a  receipt  in  full. 

It  was  objected,  that  the  circumstance  of  the  wife's  serving  in  the 
shop  was  not  evidence  of  such  a  general  agency  as  would  authorize  her 
thus  to  settle  an  account,  or  the  court  to  receive  evidence  of  such  a 
transaction,  which  was  altogether  separate  and  distinct  from  her  ser- 
Tice  in  the  shop. 

*  In  8.  o.,  2  Starkie,  204,  it  is  said :  "  It  was  proved  that  the  defendant  himself  was 
•sullj  occnpied  in  trayelling  about  the  country,  for  the  purpose  of  vending  his  cakes 
ind  confectionery,  and  that  his  wife  conducted  the  business  at  home,  and  had  acted 
as  her  husband's  agent  in  buying  and  seUing  articles  in  the  way  of  bnsiness ;  that 
the  usually  purchased  the  flour  which  they  used ;  the  present  demand  was  for  flour 
to  be  Dsed  in  the  course  of  their  trade ;  under  these  circumstances,  it  was  contended 
on  the  part  of  the  plaintiff,  that  the  husband  had  constituted  his  wife  his  agent  for 
the  management  of  his  business,  and  that  her  admission  was  sufficient  to  take  the 
case  out  of  the  statute  of  limitations."  —  Ed. 

*  Acer,  Palethorp  o.  Furnish,  2  £sp.  511,  n.  (a)  (1783) ;  Burt  o.  Palmer,  5  Esp 
U5  (1804);  Gregory  v.  Parker,  1  Camp.  394  (1808).— £d. 
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The  evidence  having  been  received,  and  a  verdict  found  for  the 
plaintiff^ 

Taddy,  Serjt,  now  moved  for  a  new  trial  on  the  above  objection  to 
the  wife's  evidence :  he  contended,  tliat  admissions  by  her  in  the  char- 
acter  of  agent  must  be  confined  to  the  transactions  in  which  she  was 
immediately  employed ;  that  she  had  no  authority  to  settle  an  acooont 
except  as  part  of  the  res  geatm  upon  the  delivery  of  goods  in  the  shop; 
and  that  evidence  of  admissions  made  upon  a  separate  application  for 
payment  ought  to  have  been  excluded.  In  £mmerson  v,  Blonden,  1 
Esp.  142,  and  in  1  Str.  527^  Anon.,  the  wife  was  acting  within  the  scope 
of  her  authority,  and  what  she  said  constituted  a  part  of  the  authorized 
transactions.  But  a  principal  is  not  bound  by  the  representations  of 
the  agent  made  at  a  different  time.    Peto  v.  Hague,  5  Esp.  134. 

But  the  Court  thought  there  was  evidence  from  which  it  might  be 
presumed  the  wife  was  acting  within  the  scope  of  her  authority  when 
she  offered  to  settle  a  demand  for' goods  delivered  at  a  shop  in  whicli 
she  served,  and  the  business  of  which  she  was  in  the  habit  of  conduct- 
ing ;  and  they  JR^/iued  the  rtde.^ 


GARTH  V.  HOWARD  and  FLEMING. 
Common  Pleas,  1832. 

DEmnjB  for  plate.  Plea,  general  issue.  At  the  trial  before  Tindal, 
G.  J.,  it  appeared  that  Howard  had,  without  authority,  pawned,  for 
£200,  certain  plate  belonging  to  the  plaintiff.  The  defendant,  Fleming, 
was  a  pawnbroker ;  but  the  only  evidence  to  show  that  the  plate  had 
ever  been  in  his  possession,  was  a  witness  who  stated  that^  at  the  house 
of  the  plaintiff's  attorney,  he  heard  Fleming's  shopman  say  that  it  was 
a  hard  case,  for  his  master  had  advanced  all  the  money  on  the  plate  at 
5  per  cent. 

This  evidence,  being  objected  to,  was  received,  subject  to  a  motion  to 
this  court ;  and  a  verdict  having  been  given  for  the  plaintiff, 

Andrews^  Serjt,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground, 
among  other  objections,  that  the  declarations  of  an  agent  can  only  be 
received  in  evidence  when  they  have  been  made  in  the  ordinary  course 
of  his  employer's  business ;  and  that  it  is  not  in  the  course  of  a  pawn- 
broker's business  to  lend  £200  on  a  single  pledge,  or  at  5  per  cent 
interest. 

Spankie^  Serjt.,  showed  cause.  The  declaration  of  the  shopman  was 
made  in  the  ordinary  course  of  his  employer's  business ;  for  that  bnsi* 

1  Compare  Stenhonse  v.  C,  C.  &  A.  Raihroad  Co.,  70  N.  Car.  542  (1S74).— £d. 
*  8.  c.  1  Moo.  &  S.  628.— Ed. 
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nes8  was  to  lend  money  on  pledges,  and  the  amount  of  the  pledge,  or 
of  the  interest  paid,  are  immaterial.  Now  it  is  established  by  Rex  v, 
Almon,  5  Burr.  2686,  that  the  law  presumes  a  master  to  be  acquainted 
with  the  acts  of  his  servant  in  the  course  of  his  business ;  and  slight 
evidence  is  sufficient  to  establish  the  fact  of  agency.  Hazard  v, 
Treadwell,  1  Str.  506.  The  declarations  of  Fleming's  shopman,  there- 
fore, being  within  the  scope  of  his  authority  (Schumack  v.  Lock,  10  B. 
Moore,  39)  are  conclusive  against  his  employer. 

Andrews.  The  business,  which  Fleming's  shopman  is  alleged  to 
have  spoken  to  was,  in  effect,  a  private  loan,  and  not  the  transaction 
of  a  pawnbroker's  shop.  It  is  inexpedient  to  extend  the  exception  by 
which  the  declarations  of  agents  are  received  in  evidence  on  hearsay ; 
and  in  Macsters  v,  Abraham,  1  £sp.  375,  Lord  Kenyon  refhsed  to  admit 
even  the  letter  of  an  agent  as  evidence  of  an  agreement  by  his  principal. 
Such  evidence,  if  received,  ought  at  least  to  be  confined  to  declarations 
at  the  time  of  the  transaction.  In  Helyear  v.  Hawke,  5  £sp.  74,  it 
was  expressly  determined  that  the  principal  is  not  bound  by  the 
representation  of  the  agent  at  another  time.  Cur.  adv.  vtdt. 

TiNDAL,  C.  J.  The  rule  in  this  case  has  been  obtained  upon  two 
distinct  grounds ;  but  it  is  unnecessary  to  give  an  opinion  upon  any 
other  than  this,  namely,  whether  the  declaration  of  the  shopman  of  the 
defendant  Fleming,  that  the  goods  were  in  the  possession  of  his  master, 
was  admissible :  for  it  is  clear  that,  unless  Fleming  is  to  be  affected  by 
such  declaration,  he  is  entitled  to  the  verdict  upon  the  general  issue, 
non  detijiet.  If  the  transaction  out  of  which  this  suit  arises  had  been 
one  in  the  ordinary  trade  or  business  of  the  defendant  as  a  pawnbroker, 
in  which  trade  the  shopman  was  agent  or  servant  to  the  defendant,  a 
declaration  of  such  agent  that  his  master  had  received  the  goods,  might 
probably  have  been  evidence  against  the  master,  as  it  might  be  held 
within  the  scope  of  such  agent's  authority  to  give  an  answer  to  such  an 
inquiry  made  by  any  person  interested  in  the  goods  deposited  with  the 
pawnbroker.  In  that  case,  the  rule  laid  down  b}'  the  Master  of  the 
Rolls  in  the  case  of  Fairlie  v.  Hastings,  10  Ves.  128,  which  may  be 
regarded  as  the  leading  case  on  this  head  of  evidence,  directly  applies. 
But  the  transaction  with  Fleming  appears  to  us,  not  a  transaction  in 
his  business  as  a  pawnbroker,  but  was  a  loan  by  him  as  by  any  other 
lender  of  money  at  5  per  cent  And  there  is  no  evidence  to  show  the 
agency  of  the  shopman  in  private  transactions  unconnected  with  the 
business  of  the  shop.  I  doubted  much  at  the  time  whether  it  could  be 
received,  and  intimated  such  doubt  by  reserving  the  point ;  and  now, 
upon  consideration  with  the  Court,  am  satisfied  that  it  is  not  admissible. 
It  is  dangerous  to  open  the  door  to  declarations  of  agents,  be3'ond  what 
the  cases  have  alread}*  done.  The  declaration  itself  is  evidence  against 
the  principal,  not  given  upon  oath :  it  is  made  in  his  absence,  when  he 
has  no  opportunity  to  set  it  aside,  if  incorrectly  made,  by  any  observa- 
tion, or  any  question  put  to  the  agent ;  and  it  is  brought  before  the 
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court  and  jarj  frequently  after  a  long  interval  of  time.  It  is  liable, 
therefore,  to  suspicion  originally,  from  carelessness  or  misapprehen- 
sion  in  the  original  hearer ;  and  again  to  further  suspicion,  from  the 
faithlessness  of  memory  in  the  reporter,  and  the  facility  with  which  be 
may  give  an  untrue  account.  Evidence,  therefore,  of  such  a  nature, 
ought  always  to  be  kept  within  the  strictest  limits  to  which  the  cases 
have  confined  it ;  and  as  that  which  was  admitted  in  this  case  appears 
to  us  to  exceed  those  limits,  we  think  there  ought  to  be  a  new  trial. 

Hide  abiotuU, 


MORSE  V.  CONNECTICUT  RIVER  RAILROAD  CO. 
SuFREMB  Judicial  Court  of  Massachusetts.    1856. 

[6  Gray,  450.] 

Action  of  tort  by  a  passenger  from  Springfield  to  Chicopee  on  the 
defendants'  railroad,  for  the  loss  of  her  trunk. 

At  the  trial  in  the  Court  of  Common  Pleas,  the  plaintiff  introdaced 
the  deposition  of  a  man  who  accompanied  her  on  that  occasion,  from 
which  Mellen,  C.  J.,  at  the  defendants'  suggestion,  ordered  the  fol- 
lowing statement  to  be  stricken  out:  ''The  next  morning  after  the 
trunk  was  lost,  in  accounting  for  the  trunk,  on  my  inquiry,  either  the 
conductor  or  baggage  master  told  me  that,  the  night  before,  a  gentle- 
man stepped  up  and  claimed  and  took  a  trunk  of  the  same  descriptioD. 
But  the  same  morning  the  station  agent  told  me  he  thought  the  trunk 
was  carried  to  Northampton  the  night  before  with  other  baggage.*' 
The  jury  returned  a  verdict  for  the  defendants,  and  the  plaintiff  allied 
exceptions  to  this  ruling. 

c/.  Wells^  for  the  plaintiff. 

C.  TFI  Huntington^  for  the  defendants.  — The  declarations  of  the 
defendants'  agents  were  properly  rejected,  not  having  been  made 
while  acting  within  the  scope  of  their  authority,  nor  in  relation  to  a 
transaction  then  depending.  It  was  not  the  province  of  the  conductor, 
at  least,  to  do  anything  about  the  baggage.  The  only  transaction  be- 
tween the  defendants  and  the  plaintiff  was  the  transportation  from 
Springfield  to  Chicopee,  and  that  was  over.  These  declarations, 
therefore,  were  no  part  of  the  res  geatCB.  Stiles  t^.  Western  Railroad, 
8  Met  44 ;  Cooley  v.  Norton,  4  Cush.  93  ;  Corbin  v.  Adams,  6  Cosh. 
95 ;  1  Greenl.  Ev.  §  113,  and  cases  cited.  Story  on  Agency,  §§  134- 
137. 

BiGELow,  J.  The  declarations  offered  in  evidence  were  made  by 
the  conductor  or  the  baggage  master,  and  by  the  station  master,  *'  the 
next  morning  after  the  trunk  was  lost,  in  accounting  for  the  trunk,"  in 
answer  to  inquiries  in  behalf  of  the  plaintiff.  It  was  part  of  the  duty 
of  those  agents  to  deliver  the  baggage  of  passengers,  and  to  accoant 
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for  the  same,  if  missing,  provided  inquiries  for  it  were  made  within  a 
reasonable  time.  These  declarations  were  therefore  made  by  them  as 
agents  of  the  defendants,  within  the  scope  of  their  agency,  and  while 
it  coDtinaed.    They  should  therefore  have  been  admitted. 

Exceptions  auatained.^ 


LUBY  V.  HUDSON  RIVER  RAILROAD  COMPANY. 
Court  of  Appeals  of  New  York.    1858. 

[17  N.  Y.  131.] 

Appeal  from  the  Supreme  Court.  The  action  was  for  alleged 
negligence  in  running  a  railroad  car  drawn  by  horses  against  the  plain- 
tiff Mrs.  Luby,  in  one  of  the  streets  of  New  York  city.  At  the  trial 
the  plaintiffs  called  as  a  witness  one  Mason^  a  policeman,  and  after 
proving  by  him  that  he  was  on  dutj^  near  the  spot  where  the  accident 
occurred,  and  was  called  upon  by  the  persons  assembled  around  the 
injared  woman,  he  was  permitted,  under  exception  by  the  defendant's 
oounsel,  to  testify  that  he  arrested  the  driver  of  the  car  which  run 
against  Mrs.  Luby.  He  was  also  permitted,  under  like  exception,  to 
testify  that  upon  arresting  the  driver  as  he  was  getting  off  the  car  and 
out  of  the  crowd  which  surrounded  it,  he  asked  him  why  he  did  not 
stop  the  car,  to  which  the  driver  replied  that  the  brake  was  out  of 
order.  The  plaintiff  had  a  verdict  and  judgment  was  entered  there- 
apon,  and  was,  upon  appeal,  affirmed  by  the  Supreme  Court  at  general 
term  in  the  first  district    The  defendant  appealed  to  this  court. 

Charles  O'  Conor,  for  the  appellant. 

Richard  &  Oorman^  for  the  respondents. 

CoMSTOGK,  J.*  The  declarations  of  an  agent  or  servant  do  not  in 
general  bind  the  principal.  Where  his  acts  will  bind,  his  statements 
and  admissions  respecting  the  subject-matter  of  those  acts  will  also 
bind  the  principal,  if  made  at  the  same  time  and  so  that  they  consti- 
tute a  part  of  the  res  gestae.  To  be  admissible,  they  must  be  in  the 
nature  of  original  and  not  of  hearsay  evidence.  They  must  constitute 
the  fact  to  be  proved,  and  must  not  be  the  mere  admission  of  some 
other  fact.  They  must  be  made,  not  only  during  the  continuance  of 
the  agency,  but  in  regard  to  a  transaction  depending  at  the  very  time. 
1  Greenl.  Ev.,  §  18 ;  Thalheimer  v.  Brinkerhoff,  4  Wend.  396 ;  Bank 
of  Monroe  v.  Field,  2  HiU,  445 ;  Story  on  Agency,  §§  135,  136  ;  FairUe 
V.  Hastings,  10  Ves.  128 ;  Barker  v.  Binninger,  4  Kern.  271. 

In  this  case  it  seems  to  have  been  thought  material  on  the  part  of 
the  plaintiff  to  prove  that  the  brake  of  the  defendant's  car  was  out  of 

»  Aec. :  Laner.  Boston  &  Albany  Railroad  Co.,  112  Mass.  455  (1878).  — Ed. 
*  Part  of  the  opinion,  not  dealing  with  Agency,  is  omitted.  —  Ed. 
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order.  Whether  this  was  or  was  not  the  direct  object  of  introduciDg 
the  declaration  of  the  driver,  such  declaration  at  all  events  proved  the 
fact,  if  the  jury  saw  fit  to  credit  his  statement  But  the  fact,  if  true, 
could  not  be  proved  in  this  manner.  The  declaration  was  no  part  of 
the  driver's  act  for  which  the  defendants  were  sued.  It  was  not  made 
at  the  time  of  the  act,  so  as  to  give  it  quality  and  character.  The 
alleged  wrong  was  complete,  and  the  driver,  when  he  made  the  state- 
ment, was  only  endeavoring  to  account  for  what  he  had  done.  He  was 
manifestly  excusing  himself  and  throwing  the  blame  on  his  principals. 
I  do  not  by  any  means  suggest  that  the  conduct  of  the  servant  himself, 
as  it  was  proved  on  the  trial,  was  not  so  negligent  as  to  Justify  the  ver- 
dict ;  but  the  error  was  in  allowing  the  jury,  if  they  so  pleased,  to 
regard  another  material  fact  as  proved  by  a  mere  declaration  of  the 
agent,  —  a  fact  which  may  possibly  have  exercised  a  decisive  influence 
upon  the  result  What  effect  the  jury  gave  to  the  evidence  we  cannot 
tell.  I  see  no  way  of  getting  over  this  difficulty. 
All  the  Judges  concurring, 

JadgmenJt  reversed  and  new  trial  erdered} 


GBEAT  WESTERN  RAILWAY  CO.,  Appjellaots,  v.  WILLIS, 

Respondent. 

Common  Pleas.     1865. 
[18  C,  B.  N.  8.  748.] 

1.  This  was  an  action  tried  before  the  judge  of  the  Goanly  Court  of 
Staffordshire  and  a  jury,  at  Wolverhampton.  It  was  brought  to  re- 
cover £21  78.  Qd,  for  the  non-delivery  within  a  reasonable  time  of  seven 
cows,  thirty-five  sheep,  and  six  pigs,  which  were  delivered  to  the  de- 
fendants at  Minety,  on  the  12th  of  July,  1864,  to  be  carried  to  Wolver- 
hampton,—  the  cows,  sheep,  and  pigs  being,  as  was  alleged,  thereby 
much  injured,  and  the  plaintiff  put  to  expense,  and  the  market  at  Wol- 
verhampton being  lost 

2.  The  cattle  were  delivered  at  the  Minety  station  by  the  plaintiff 
about  5  p.  M.  on  the  afternoon  of  the  12th  of  July.*  .  .  . 

3.  The  plaintiff  proved  that  he  saw  the  cattle  loaded  into  trucks  at 
Minety,  ready  for  a  goods  train  which  usually  leaves  Minety  about 
7  p.  M.,  that  he  had  been  in  the  habit  of  sending  cattle  by  the  defend- 
ants' railway  for  six  or  seven  j-ears,  and  that  cattle  loaded  in  time 
for  that  train  usually  arrived  at  Wolverhampton  about  7  the  next 
morning ;  .  .  .  that  .  .  .  they  did  not  arrive  by  that  train ;  that  the 
next  train  was  due  at  10.30,  but  was  late,  and  did  not  arriye  tiU  be- 

1  Ace. :  Lane  v.  Bryant,  9  Gnj,  245  (1857). — Ed. 
*  Points  not  dealing  with  Agency  are  omitted.  —  Ei>. 
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tween  12  and  1 ;  .  .  .  that  the  cattle  were  brought  up  to  the  market  by 
his  man  Grant  about  1  or  half-past  1 ,  when  the  market  was  over.  .  .  • 

5.  The  plaintiff  then  proposed  to  state  something  relating  to  the 
cause  of  the  delay  in  delivering  the  cattle  by  the  company,  which  had 
passed  in  conversation  about  a  week  after  the  12th  of  July  between 
him  and  the  defendant's  night  inspector^  named  East,  at  Didcot, 
throQgh  which  station  the  trucks  in  which  plaintiff's  cattle  were  would 
pass,  when  the  defendants  submitted  that  a  statement  by  a  subordinate 
aervant  at  Didcot>  not  in  course  of  the  transaction,  but  some  time 
afterwards,  was  not  admissible:  but  the  learned  judge  allowed  the 
question  to  be  put ;  and  the  plaintifE  then  stated  that  he  said  to  East, 
*<  How  is  it  you  did  not  send  my  cattle  on?"  and  that  he  said  in  reply, 
that  he  had  foi^otten  them. 

The  plaintiff  also  stated  that  East  had  the  charge  of  the  night  cattle- 
trains  at  Didcot,  and  that  he  would  be  on  duty  when  the  trucks  in 
which  the  plaintiff's  cattle  were  would  pass  through  Didcot,  and  that 
he  knew  East  well,  and  had  frequently  seen  him  on  duty  at  Did- 
cot. •  .  . 

16.  The  jury  found  for  the  plaintiff,  that  there  had  been  an  un- 
reasonable delay,  and  assessed  the  damages  for  loss  of  market  at  £14, 
and  injury  to  the  condition  of  the  cattle  at  £7  7«.  6d. 

17.  The  questions  for  the  decision  of  the  Court,  were,  —  first,  whether 
the  learned  judge  was  right  in  admitting  the  evidence  of  the  conversa- 
tion with  East,  set  forth  in  the  fifth  paragraph,  —  secondly,  whether 
the  learned  judge  was  right  in  refusing  to  nonsuit  the  plaintiff,  and 
whether  he  ought  not  to  have  ruled  and  directed  that  there  was  no 
evidence  for  the  jury,  —  thirdly,,  whether  the  learned  judge  was  right 
in  his  direction  to  the  jurj'. 

T.  J,  Clark  (with  whom  was  Digby)^  for  the  appellants. 

Macnamara^  for  the  respondent^ 

Eele,  C.  J.  I  am  of  opinion  that  this  night  inspector  is  not  to  be 
presumed  to  have  had  authority  to  make  admissions  relative  to  trans- 
actions gone  by,  so  as  to  bind  his  employers.  I  think  neither  of  the 
cases  cited  has  any  application  here.  I  therefore  think  there  must  be  a 
new  trial,  and  that  the  appellants  are  entitled  to  costs. 

The  rest  of  the  Court  concurring, 

Itule  (iccardingh/.* 

*  Citing  Garth  v.  Howard,  ante,  p.  452,  and  Clifford  v.  Barton,  ante,  p.  451.  — Eik 

*  Ace. :  And6nK>n  v.  R.,  W.  &  O.  Railroad  Co.,  54  N.  T.  334  (1873).  —  Ed. 
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KIRKSTALL  BREWERY  CO.  v.  FURNESS  RAILWAY  Ca 

Queen's  Bench.    1874. 

[L,  R.  9  Q.  B,  468.] 

Declaration  that  plaintiffs  caused  to  be  delivered  to  defeodants, 
being  common  carriers  of  goods,  a  parcel  containing  £35,  in  bank-notes 
and  gold,  to  be  carried  from  Whitehaven  to  Ulverston ;  that  defendants 
did  not  deliver  the  parcel,  and  it  has  been  whollj*  lost  to  plaintiflb. 

Pleas,  inter  alia:  3,  that  the  parcel  contained  money,  and  was  within 
the  Carriers  Act  (11  Geo.  4  &  1  Wm.  4,  c.  68) ;  and  that  the  nature 
of  the  contents  was  not  declared  and  the  extra  charge  paid  when  the 
parcel  was  delivered  to  defendants. 

Replication:  that  the  loss  of  the  parcel  arose  from  the  felonious 
act  of  a  porter  or  servant  of  the  defendants,  and  the  non-delivery  of 
the  parcel  was  caused  by  such  felonious  act. 

Issue  joined. 

At  the  trial  before  Denman,  J.,  at  the  sittings  in  Middlesex  after 
Trinity  Term,  1873,  it  appeared  in  evidence  that  an  agent  of  the  plain- 
tiffs, on  Wednesday,  the  17th  of  July,  1872,  sent  a  parcel  containing 
£S5  in  notes  and  gold  from  the  Whitehaven  station  of  the  defendants' 
railway,  addressed  to  a  clerk  of  the  plaintiffs,  '^  Mr.  Gardner,  ]BQrkstalI 
Brewery  Company's  Stores,  Ellers,  Ulverston**  (where  there  is  a 
station  of  the  defendants),  and  paid  Sd.  carriage.  That  the  parcel  was 
not  delivered  to  Gardner ;  and  on  the  same  day  John  Haslam,  a  porter 
in  the  defendant's  service  at  their  Ulverston  station,  disappeared,  and 
bad  never  been  found  since. 

George  Holden,  a  superintendent  of  police,  was  then  called  on  be* 
half  of  the  plaintiffs,  and,  after  objection  by  defendants*  counsel,  gave 
the  following  evidence  :  ^<  I  am  superintendent  of  police  at  Ulverston. 
I  know  Podmore,  the  station-master  at  defendants'  station  at  Ulverston ; 
in  consequence  of  a  communication  in  writing  I  went  to  him  on 
Saturda}^  the  20th  of  July.  He  told  me  that  a  man  of  the  name  of 
John  Haslam  had  absconded  from  the  service ;  that  a  money  parcel 
was  missing,  and  he  [Podmore]  suspected  Haslam  had  taken  it  He 
said  Haslam  was  the  parcel  porter.  Would  I  [witness]  make  inqairies 
about  him  ?  " 

The  learned  judge  left  it  to  the  Jury  to  say,  whether  they  thought  it 
was  established  that  the  parcel  was  stolen  by  one  of  the  defendantE^ 
servants.    The  Jury  found  a  verdict  for  the  plaintiffs  for  £35. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the  groond  of 
misreception  of  the  above  evidence. 

Sir  H,  Jamesj  Q.  G.,  and  Reid^  showed  cause. 

Price,  Q.  C.,  and  CVompton,  in  support  of  the  rule. 

CoGKBURN,  C.  J.  I  am  of  opinion  that  the  rule  must  be  discharged 
on  the  ground  that  the  evidence  was  admissible  under  the  particolaf 
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circomstanoes  of  the  case.  A  man,  a  railway  porter  at  the  atation  to 
which  the  parcel  is  addi*essed,  is  believed  to  have  absconded  with  a 
parcel  of  money,  which  must  be  taken  to  have  been  the  plaintiff's 
money.  The  parcel  and  man  disappear  simultaneously,  and  the  man 
was  the  person  to  whom,  in  due  course,  the  parcel  would  have  been 
delivered;  there  was,  therefore,  reasonable  and  probable  cause  for 
arresting  him  on  the  charge  of  taking  the  parcel.  Suppose  the  prin* 
dpal  in  this  case  had  been  an  individual,  and  had  gone  to  a  police- 
man and  said,  '^  A  parcel  has  been  taken  from  my  premises,  and  I 
cannot  doubt  it  has  been  taken  animo  furamU,  for  the  person  to 
whom  it  was  delivered  has  absconded  just  at  the  time  the  parcel 
was  missed,  I  therefore  believe  him  to  be  the  thief;  I  ask  you  to 
make  inquiries  and  to  apprehend  him  if  you  find  him  under  suspicious 
circumstances."  There  is  no  principle  on  which  that  would  not  be  ad- 
missible evidence.  Then,  if  Podmore  was  the  agent  of  the  defendants, 
and  if  it  was  within  the  scope  of  his  duty  and  authority  as  agent  to  do 
what  the  principal,  if  on  the  spot,  would  have  done,  what  he  says 
while  he  is  so  acting  is  equally  admissible  as  if  said  by  the  principal 
himself.  Now,  it  is  impossible  to  say,  that  the  man  who  has  the  sole 
management  of  the  station  has  not  authority  to  cause  a  person  to  be 
apprehended  whom  he  has  reasonable  ground  to  suspect  has  stolen  a 
parcel  from  the  station.  Therefore  Podmore  had  authority  to  cause 
inquiry  to  be  made  after  Haslam,  and  to  cause  him  to  be  apprehended, 
and  if  so,  then  it  was  within  his  duty  aud  authority  to  make  communi- 
cations to  the  police.  In  other  words,  the  effect  of  the  particular  cir- 
camstanoes  of  this  case  was  to  make  the  statement  of  Podmore  to  the 
police  superintendent,  on  the  occasion  in  question,  the  statement  of  a 
person  having  authority  on  the  part  of  the  company  to  make  it.^ 

Bide  discharged. 


PACKET  COMPANY  v.  CLOUGH. 

StrPBEMB   COUBT  OF  THE   UNITED    StATES.       1874. 

[20  WaU.  628.] 

Error  to  the  Circuit  Court  for  the  Eastern  District  of  Wisconsin. 

In  January,  1870,  Carlos  Clough  and  Sarah,  his  wife,  in  right  of  the 
wife,  sued  the  Union  Packet  Companj-,  in  an  action  on  the  case  to 
recover  damages  for  personal  injuries  sustained  by  the  wife  in  conse- 
quence of  alleged  negligence  of  the  company's  servants.  The  dedara- 
tioD  was  in  the  regular  common-law  form :  Plea :  The  general  issue. 

The  company,  at  the  time  of  the  injury,  was  owner  of  a  steamboat 
employed  by  it  in  carrying  passengers  and  freight  on  the  Mississippi 

'  0]nnioD8  to  the  same  effect  were  deliyered  by  Quadi  and  Archibald,  JJ.  —  Eix 
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River,  between  St.  Paul,  in  the  State  of  Minnesota,  and  St.  Loais^  in 
the  State  of  Missouri.  During  the  passage  downward,  the  boat  ar- 
rived at  Read's  Landing,  in  Minnesota,  at  about  two  o'clock  on  the 
afternoon  of  September  dOth,  1869,  where  she  stopped  to  receive  pas- 
sengera.  At  that  place  Mrs.  dough  (who  was  about  to  go  to  Daven- 
port, in  Iowa,  at  which  place  the  boat  was  in  the  habit  of  touching),  in 
attempting  to  go  on  board,  fell  from  the  gangway  provided  for  en- 
trance to  the  boat,  and  received  the  injury  for  which  the  suit  was 
brought^  .  •  • 

It  appeared  by  the  statements  of  Mrs.  Clough  that  she  went  to  Daven- 
port, arriving  there  in  the  evening ;  that  she  was  on  the  boat  two  days 
and  a  half;  that  on  account  of  the  injury  received  by  her  she  had  been 
unwilling  to  pay  fare ;  that  the  captain  demanded  none  of  her,  and  that 
she  thanked  him  for  the  free  passage. 

In  the  course  of  the  trial  the  plaintiffs*  counsel  asked  Mrs.  Cloogfa 
this  question :  — 

^*  What  conversation,  if  any,  did  you  have  with  the  captain  after 
the  accident,  on  her  trip  down  to  DaveD[X)rt?  " 

The  question  was  objected  to  by  the  defendant's  counsel,  but  the 
court  overruled  the  objection,  and  the  answer  to  the  objection  was  read 
as  follows : 

^'  He  said  it  was  through  the  carelessness  of  the  hands  in  putting  oat 
the  plank  that  I  fell ;  that  they  did  not  put  out  the  regular  plank,  but 
loose  planks.  It  was  in  the  evening  before  we  got  into  Davenport, 
that  I  had  the  conversation  with  the  captain."  .  .  . 

Verdict  and  judgment  having  been  given  for  the  plaintiffs  in  $6,000, 
the  company  brought  the  case  here,  assigning  for  error  .  .  • 

6th.  The  allowing  Mrs.  Clough  to  state,  as  she  did,  what  the  captain 
had  said  to  her  after  the  accident,  and  on  the  trip  down  to  Davenport 
and  just  before  arriving  at  that  place,  in  regard  to  the  cause  of  the 
injury.  .  .  . 

Mr,  J.  W.  Cary^  for  the  plaintiff  in  error. 

Messrs.  W,  P.  BardeU  and  M,  H.  OarperUer^  corUrcL 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court  •  •  • 

The  next  assignment  is  more  important  The  accident  by  which  the 
plaintiff  was  injured  occun*ed  at  Read's  Landing,  in  Minnesota,  on  the 
30th  day  of  September,  1869,  about  two  o'clock  in  the  afternoon.  Two 
days  afterwards,  as  the  boat  approached  Davenport,  in  the  State  of 
Iowa,  Mrs.  Clough,  the  witness,  had  a  conversation  with  the  captain, 
in  which  he  made  some  statements  respecting  the  accident,  and  these 
statements  the  court  allowed  to  be  given  in  evidence  against  the  de- 
fendants. In  this  we  think  there  was  error.  Declarations  of  an  agent 
are,  doubtless,  in  some  cases,  admissible  against  his  principal,  but  only 
so  far  as  he  had  authority  to  make  them,  and  authority  to  make  them 
is  not  necessarily  to  be  inferred  fW>m  power  given  to  do  certain  acts. 

^  From  the  statement  and  the  opinion,  pamagee  not  pertainuig  to  Agency  tri 
omitted.  ^  En. 
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A  captain  of  a  passenger  steamer  is  empowered  to  receive  passengers 
OQ  board,  but  it  is  not  necessary  to  this  power  that  he  be  authorized  to 
admit  that  either  his  principal,  or  any  servant  of  his  principal,  has 
been  guilty  of  negligence  in  receiving  passengers.  There  is  no  neces- 
sarj  connection  between  the  admission  and  the  act  It  is  not  needful 
the  captain  should  have  such  power  to  enable  him  to  conduct  the  busi- 
ness intrusted  to  him,  to  wit,  the  reception  of  passengers,  and,  hence, 
his  possession  of  the  power  to  make  such  admissions  affecting  his  prin- 
cipals is  not  to  be  inferred  from  his  employment  1  Taylor  on  Evi- 
dence, §  541.  It  is  true  that  whatever  the  agent  does  in  the  lawful  pros- 
ecution of  the  business  intrusted  to  him,  is  the  act  of  the  principal,  and 
the  rule  is  well  stated  by  Mr.  Justice  Story,  Story  on  Agency,  §  134, 
that  ^'  where  the  acts  of  the  agent  will  bind  the  principal,  there  his 
representations,  declarations,  and  admissions  respecting  the  subject- 
matter  will  also  bind  him,  if  made  at  the  same  time,  and  constituting 
part  of  the  res  gestcB.**  A  close  attention  to  this  rule,  which  is  of  uni- 
versal acceptance,  will  solve  almost  every  difficulty.  But  an  act  done 
by  an  agent  cannot  be  varied,  qualified,  or  explained,  either  by  his 
declarations,  which  amount  to  no  more  than  a  mere  narrative  of  a  past 
occurrence,  or  by  an  isolated  conversation  held,  or  an  isolated  act  done 
at  a  later  period.  1  Taylor  on  Evidence,  §  526.  The  Veason  is  that 
the  agent  to  do  the  act  is  not  authorized  to  narrate  what  he  had  done 
or  how  he  had  done  it,  and  his  declaration  is  no  part  of  the  ^'  res 
gestcB.** 

Applying  this  rule  to  the  present  case,  how  does  it  stand?  The 
thing  of  which  the  plaintiffs  complain  was  negligence,  on  the  SOth  of 
September,  —  a  fault  in  providing  for  Mrs.  Clough's  embarkation  on  the 
steamer.  That,  and  that  alone,  caused  the  injury  she  sustained.  That 
and  nothing  «lse  was  the  '^  res  gestCB."  What  the  captain  of  the  boat 
said  of  the  transaction  two  days  afterwards  was,  therefore,  but  a  nar- 
rative of  a  past  occurrence,  and  for  that  reason  it  could  not  affect  his 
principals.  It  had  no  tendency  to  determine  the  nature,  quality,  or 
character  of  the  act  done,  or  left  undone,  and  it  is  not,  therefore,  within 
the  rule  stated  by  Judge  Story.  That  rule  has  been  recognized  in  toti- 
dem  verbis  in  Wisconsin  by  Chief  Justice  Dixon,  in  delivering  the  opin- 
ion of  the  court  in  The  Milwaukee  and  Mississippi  Railroad  Company  v. 
Finney,  10  Wisconsin,  388.  And  there  is  nothing  in  any  of  the  decisions 
cited  by  the  defendants  in  error  inconsistent  with  such  a  rule.  The  case 
of  The  Enterprise,  cited  from  2d  Curtis,  was  a  suit  in  admiralty  for  sub- 
traction of  wages,  and  the  declarations  of  the  master  respecting  the 
contract  with  the  seamen  were  admitted,  though  not  a  part  of  the  res 
ffestoe.  But  the  decision  was  rested  upon  the  ground  that  the  admiralty 
role  is  different  from  the  rule  at  common  law.  The  case  of  Burnside 
V.  The  Grand  Trunk  Railroad  Company,  cited  fi-om  47  New  Hampshire, 
simply  decides  that  the  statements  of  the  general  freight  agent  as  to 
the  condition  of  goods  delivered  to  him  for  transportation,  made  while 
the  goods  are  still  in  transit,  or  while  the  duty  of  the  carrier  continues, 
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are  admissible  in  evidence  against  the  company.  This  was  a  case  of 
contract  not  executed,  and,  while  it  remained  unexecuted,  the  agent 
had  power  to  vary  it ;  had,  in  fact,  complete  control  over  it  The  trans- 
action was  still  depending,  and  the  agent  was  still  in  the  execution  of 
an  act  which  was  within  the  scope  of  his  authority.  But  in  the  present 
case  the  declarations  admitted  were  not  made  in  the  transaction  of 
which  the  plaintifTs  complain,  or  while  it  was  pending.  They  refer  to 
nothing  present.    They  are  only  a  history  of  the  past 

It  is  argued  they  were  made  before  the  voyage  upon  which  Mis. 
Clough  entered  was  completed.  True,  they  were,  but  they  were  not 
the  less  mere  narration.  The  accident  was  past.  The  injury  to  Mrs. 
Clough  was  complete.  The  only  wrong  she  sustained,  if  any,  hid 
been  consummated  two  days  before.  We  cannot  think  the  fact  that 
she  had  not  arrived  at  her  port  of  destination  is  at  all  material.  If 
she  had  left  the  steamer  before  the  declarations  were  made  it  is  not 
claimed,  as  certainly  it  could  not  be,  that  they  were  admissible.  Now, 
suppose  two  persons  were  injured  by  the  n^ligence  which  the  plain- 
tiffs assert,  and  one  of  tnem  had  left  the  boat  before  the  captain's  dec- 
larations were  made,  clearly  they  would  have  been  inadmissible  in 
favor  of  the  person  whose  voyage  had  been  completed.  This  is  not 
denied.  Yet  the  connection  between  them  and  the  accident  would  be 
as  close  in  that  case  as  in  this.  Can  they  be  admissible  in  the  one  case 
and  not  in  the  other?  Assuredly  not  We  must  hold,  therefore,  that 
there  was  error  in  admitting  in  evidence  the  statement  of  the  captain 
of  the  steamboat  made  two  days  after  the  wrong  was  done  of  which 
the  plaintiffs  complain.  ...  • 

JudgmerU  reversed^  and  a  ventre  de  novo  OMorded} 


HOWE  MACHINE  CO.  v.  CLARK. 
Supreme  Court  of  Kansas.    1875. 

[15  Kan,  492.] 

Vevenney  &  Oreen^  for  plaintiff. 

St.  John  &  Parker y  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Yalbmtine,  J.'  This  was  an  action  of  replevin,  brought  by  the  Howe 
Machine  Company  against  James  H.  Clark,  to  recover  the  possession 
of  two  horses,  one  set  of  double  harness,  and  one  set  of  thills.  Tlie 
judgment  in  the  court  below  was  in  favor  of  the  defendant  and  against 

1  See  Vicksbnrg  &  Meridian  Railroad  9.  O'Brien,  119  U.  S.  99  (ISS6) ;  s.  c,  Thsj- 
er's  Cases  on  Eridence,  663.  —  Ed. 

>  The  reporter's  statement  is  omitted ;  and  ao  aze  such  parts  of  the  opinion  as  do 
not  deal  with  Agency.  —  Ed. 
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the  plaintiff,  and  the  plaintiff  brings  the  case  to  this  court  for  review* 
The  theory  of  the  plaintiff  with  regard  to  such  property  is  as  follows : 
The  plaintiff  originally  owned  the  property.  It  employed  one  H.  E« 
Tracy  to  procure  sales  of  its  sewing  machines  in  Johnson  county,  and 
fornished  him  with  an  '^ outfit''  for  that  purpose,  consisting  of  said 
property,  together  with  some  other  property.  The  property  in  contro- 
versy was  hired  to  Tracy  upon  certain  conditions,  which  conditions 
were  immediately  broken  by  Tracy,  and  the  plaintiff  from  that  time  not 
only  claims  to  have  owned  the  property,  but  also  claims  to  have  had 
the  right  to  the  immediate  possession  thereof.  Afberward  Tracy  sold 
said  horses  and  harness,  and  delivered  the  same,  together  with  said 
thills,  to  the  defendant  Clark,  without  the  knowledge  or  consent  of  the 
plaintiff.  •  •  • 

It  was  error  for  the  court  to  permit  defendant  to  prove  the  state- 
ments of  Tracy  formerly  made  by  him  concerning  this  and  other  prop- 
erty. The  defendant  claimed  that  Tracy  had  authority  from  the  Howe 
Machine  Company  to  sell  this  identical  property ;  and,  for  the  purpose 
of  proving  that  Tracy  had  such  authority,  introduced  evidence  over  the 
objections  of  the  plaintiff,  but  with  the  permission  of  the  court,  showing 
that  Tracy  had  at  different  times  stated  that  he  had  such  authority, 
and  that  he  had  authority  to  sell  not  only  this  but  other  property  be- 
longing to  the  company.  Now  it  is  competent  to  prove  a  parol  agency, 
and  its  nature  and  scope,  by  the  testimony  of  the  person  who  claims  to 
be  the  agent.  It  is  competent  to  prove  a  parol  authority  of  any  person 
to  act  for  another,  and  generally  to  prove  any  parol  authority  of  any 
kind,  bj'  the  testimony  of  the  person  who  claims  to  possess  sudi 
authorit}'.  But  it  is  not  competent  to  prove  the  supposed  authority  of 
an  agent,  for  the  purpose  of  binding  his  principal,  by  proving  what  the 
8U{^po6ed  agent  has  said  at  some  previous  time.  Nor  is  it  competent  to 
prove  a  supposed  authority  of  any  kind,  as  against  the  person  fh>m 
whom  such  authority  is  claimed  to  have  been  received,  by  proving 
the  previous  stateoients  of  the  person  who  it  is  claimed  had  attained 
such  authority.  •  .  • 

The  Judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.^ 

1  Aec  :  Brigham  v.  Peters,  I  Gray,  139,  145  (1854) ;  Craighead  v.  Wells,  21  Ma 
404  (1855) ;  Senoerbox  v.  McGrade,  6  Minn.  484  (1861) ;  Hatch  v.  Sqnires,  11  Mich. 
185  (1868);  Sax  v.  Daris,  71  Iowa,  406  (1887);  MiMOuri  Pacific  RaQway  Ca  n 
BimaoB,  t  Tax.  Civ.  App.  691  (1894).— Ei>. 
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LOOMIS  V.  NEW  YORK,  NEW  HAVEN,  and  HARTFORD 

RAILROAD  CO. 

SuFREKB  Judicial  Coubt  of  Massachusetts.     1893* 

[159  Mass,  89.] 

ToBT,  for  personal  injuries  occasioned  to  the  plaintiff  in  oonsequenoe 
of  a  fall  upon  some  steps  in  the  railroad  station  of  the  defendant  at 
Hartford,  Connecticut,  by  reason  of  ice  upon  the  steps. 

At  the  trial  in  the  Superior  Court,  before  Hopkins,  J.,  it  appeared 
that  there  had  been  a  trial  of  the  case  at  a  former  Bitting  of  the  court 
in  July,  1891,  and  that  a  new  trial  was  granted. 

It  appeared  in  evidence  that  the  plaintiff  went  from  Springfield  to 
Hartford  on  one  of  the  defendant's  trains,  arriving  at  about  twenty  min- 
utes past  twelve  in  the  afternoon  of  January  1,  1891 ;  that  she  passed 
from  the  platform  to  the  waiting-room  by  a  staircase  constructed  of 
wood,  which  led  down  a  course  of  fifteen  steps  to  a  broad  stair  or 
landing  eight  feet  square,  and  then,  turning  to  the  left,  at  right  angles, 
descended  six  steps  more  to  the  passageway  on  a  level  with  the  floor  of 
the  waiting-room  connected  therewith ;  and  that  the  lowest  of  the  six 
steps  was  about  thirty-five  feet  from  the  waiting-room. 

This  staircase  was  the  regular  staircase  for  passengers  going  from 
the  platform  to  the  waiting-room.  There  was  no  testimony  fh>m  any 
person  except  the  plaintiff  as  to  the  way  in  which  she  fell  or  the  place 
where  she  fell,  other  than  what  appeared  from  her  subsequent  state- 
ments, as  testified  to  by  other  witnesses,  and  as  appeared  fh>m  their  tes- 
timony referred  to  hereafter.  She  testified  that  she  had  gone  down  the 
stairs  but  a  very  few  steps  fh>m  the  platform  where  she  alighted  ttom 
the  train,  when  she  fell  and  received  her  injuries ;  that  many  persons 
were  going  down  the  stairs  at  the  same  time ;  that  she  fell  tiiree  or 
four  steps  down,  IVom  the  top  of  the  long  flight  and  almost  to  the 
broad  stair,  and  did  not  fall  at  the  bottom  of  the  short  flight  referred 
to  above.  .  .  . 

The  defendant  produced  in  court,  and  offered  to  introduce  in  evi- 
dence, two  letters,  of  which  the  following  are  copies,  written  by  a  clerk 
in  the  oflSce  of  James  B.  Carroll,  the  plaintiff's  attorney,  to  wit. 

"Springfield,  Mass.,  Jan'y  5,  1891.  Mr.  Wm.  E.  Barnett,  Executive 
Secretary,  N.  Y.,  N.  H.,  and  H.  R.  R.  Co.,  New  Haven,  Conn.  Sir: 
Mrs.  Hulda  L.  Loomis  of  this  city,  on  Thursday,  January  1,  1891,  fell 
down  the  stairs  of  j'our  depot  at  Hartford,  just  after  arriving  on  the 
11.45  A.M.  train  from  here.  The  cause  of  the  accident  was  the  snow 
and  ice  on  the  stairs.  Her  spine  is  affected,  and  she  has  received 
severe  internal  injuries.  Please  let  me  hear  from  you.  Yours  truly, 
James  B.  Carroll.    F." 

''  Springfield,  Mass.,  Jan'y  10,  1891.  Wm.  E.  Barnett,  Exea  Sec'y, 
N.  Y.,  N.  H.,  and  H.  R  R.  Co.,  New  Haven,  Conn.    Sir :   In  reply  to 
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joore  of  the  7th  instant,  regarding  the  accident  to  Mrs.  Loomis,  I  woald 
state  that  she  fell  on  the  third  or  fourth  step  from  the  bottom  of  the 
stairway  across  the  tracks  from  the  waiting-room.  Your  men  picked 
her  up  after  her  fall  and  know  where  it  occurred.  It  is  impossible  now 
to  state  how  much  she  will  take  for  compensation,  as  her  illness  and 
injary  are  so  serious  at  present  that  one  cannot  tell  how  permanent  may 
be  their  effects.     Yours  truly,  James  B.  Carroll.     F." 

It  was  proved  that  the  clerk  had  the  same  authority  to  write  the 
letters  which  Mr.  Carroll,  as  attorney  for  the  plaintiff,  had,  and  it  was 
further  proved  that  these  lettei*s  were  received  in  due  course  of  mail  by 
the  defendant. 

The  letter  of  January  10  was  in  answer  to  the  following  letter  of  the 
defendant,  which  it  offered  in  evidence :  — * 

**  New  Haven,  Conn.  Jan.  7th,  1891.  James  B.  Carroll,  Esq.,  Spring- 
field, Mass.  Dear  Sir ;  Referring  to  yours  of  Jan.  5th,  in  regard  to 
daim  of  Mrs.  Loomis,  will  you  kindly  state  precisely  the  place  where 
•he  fell,  and  what  amount  she  claims  should  be  paid  to  her?  Yours 
truly,  Wm.  E.  Barnett,  Exec.  Sec'y." 

The  above  letters,  a  letter  of  the  defendant  of  January  12,  1891, 
containing  statements  favorable  to  the  defendant,  and  a  letter  of  the 
plaiDttfirs  attorney  of  January  18,  1891,  containing  comments  outside 
the  scope  of  his  employment,  were  all  excluded,  and  the  defendant 
excepted.  It  was  proved  that  the  husband  of  the  plaintiff,  as  her  agent, 
secured  Mr.  Carroll  as  attorney  for  the  plaintiff  after  the  accident  in 
January*  1891,  and  that  he  did  not  see  her  until  less  than  two  weeks 
before  the  first  trial  of  the  action,  which  was  long  after  the  letters  were 
written. 

The  jnry  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions. 

The  case  was  submitted  on  briefs  to  all  the  Judges. 

O,  D.  Robinson  Jb  W.  S.  Bobinson^  for  the  defendant 

J.  B.  CarroU,  for  the  plaintiffl 

Knowlton,  J.^  The  principal  question  in  the  case  relates  to  the 
admissibility  of  a  letter  written  to  the  defendant  by  a  clerk  of  the 
plaintifrs  attorney,  under  authority  firom  the  attorney,  purporting  to 
state  the  facts  on  which  her  claim  was  founded.  The  bUl  of  excep- 
tions sets  forth  two  letters  written  to  the  defendant  by  this  clerk,  two 
written  to  the  attorney  by  the  executive  secretary  of  the  defendant, 
and  one  afterwards  written  to  the  defendant  by  the  attorney  with  his 
own  hand.  The  first  two,  written  by  the  clerk  under  authority  from 
the  attorney,  were  first  offered,  then  testimony  was  introduced,  and  the 
defendant  offered  the  letter  fh>m  the  attorney  to  the  defendant,  ''and 
tlao  the  letters  of  the  defendant  to  Mr.  Carroll,''  the  attorney,  and 
exceptions  were  taken  to  the  refusal  to  admit  them.     It  is  clear  that 


*  In  reprinting  this  opinion  and  the  reporter's  stalement  of  fMts,  paasages  not 
nhting  to  Agency  are  omitted.  ^  Eix. 
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the  defendant  was  not  entitled  to  lutrodace  the  entire  correspondenoe, 
for  it  contains  statements  of  the  executive  secretary  favorable  to  the 
defendant,  which  were  not  competent.  Perhaps,  also^  the  last  letter  of 
the  pIainti£E'8  attorney,  which  he  wrote  with  his  own  hand,  was  inadmis- 
sible as  containing  opinions  and  comments  which  were  strictlj-  personal 
and  outside  of  the  scope  of  his  employment.  It  is  contended  that  the 
only  question  open  to  the  defendant  is  whether  the  entire  correspond- 
ence was  competent,  but  we  are  of  opinion  that  the  question  whether 
the  first  two  letters  were  competent  was  intended  to  be  saved  by  the 
bill  of  exceptions. 

The  object  of  the  evidence  was  to  show  that,  when  the  pUiotiff 
presented  her  claim  through  her  attorney,  it  was  for  a  fall  at  a  place 
near  where  the  defendant's  evidence  at  the  trial  tended  to  show  that 
it  occurred,  and  where  the  stairs  were  in  perfect  condition,  and  not  at 
the  place  where  the  plaintiff  located  it  in  her  testimony.  Upon  the 
issue  raised,  the  fact  sought  to  be  proved  was  material  and  important 
We  are  alao  of  opinion  that  the  method  of  proof  was  competent  and 
proper. 

The  undisputed  evidence  tends  to  show  that  the  attorney  had  been 
employed  to  represent  her  in  the  collection  of  a  claim  against  the 
defendant  for  damages  resulting  from  a  fall  in  the  defendant's  raikoad 
station  at  Haitford.  The  terms  of  his  employment  do  not  expressly 
appear.  But  a  fair  inference  from  the  evidence  is  that  he  was  not 
merely  employed  to  bring  a  suit,  but  was  authorized  to  present  the 
plaintiff's  claim,  and  to  endeavor  to  obtain  a  settlement  of  it  without 
a  suit.  If  this  was  his  authority,  we  have  no  occasion  to  consider  the 
cases  holding  that  admissions  which  are  mere  matters  of  oonversation 
with  an  attorney,  though  they  relate  to  the  facts  in  controversy,  cannot 
be  received  in  evidence  against  his  client.  Such  admissions  are  not 
within  the  scope  of  his  employment.  Nor  have  we  any  reason  to  con- 
sider in  this  case  the  general  authority  of  an  attorney,  by  virtue  of  his 
position  as  an  attorney  at  law,  in  charge  of  a  suit,  to  bind  his  client  by 
agreements  in  reference  to  the  management  or  disposition  of  the  suit 
See  Lewis  v.  Sumner,  13  Met  269  ;  Saunders  v.  McCarthy,  8  Allen,  42; 
Pickert  v.  Hair,  146  Mass.  1.  The  maxim,  ^t  facU  per  alium  facU 
per  ae^  applies  as  well  to  acts  done  or  statements  made  by  an  attorney 
at  law  as  by  any  other  agent.  The  act  of  a  party  done  by  his  agent 
may  always  be  proved  against  him  if  material. 

An  attorney  or  agent  employed  to  present  and  collect  a  claim  is 
impliedly  authorized  to  state  to  the  debtor  what  the  claim  is.  The 
plaintiff  could  not  have  expected  that  her  attorney  would  collect  her 
claim  from  the  defendant  on  demand,  without  stating  the  nature  and 
particulars  of  it,  so  that  the  defendant  could  understand  it,  and  make 
investigation  in  regard  to  its  validity.  It  was  as  much  a  part  of  his 
duty  to  state  as  nearly  as  possible  the  precise  place  in  &e  building 
where  the  accident  happened,  if  asked  to,  as  to  state  in  what  town 
or  State  the  plaintiff  was  when  she  fell.     The  defendant's  letter  of 
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January  7,  1891,  inquiring  for  particulars,  is  competent,  in  connect 
tion  with  the  letter  of  Januar}*  10,  which  purports  to  be  an  answer 
to  it,  to  show  how  the  statement  came  to  be  made ;  and  the  two 
together,  in  connection  with  the  first  letter  of  January  5,  show  conclu- 
sively that  writing  the  words,  ^^she  fell  on  the  third  or  fourth  step 
from  the  bottom  of  the  stairway  across  the  tracks  from  the  waiting- 
room,"  was  strictly  within  the  authority  of  her  attorney,  employed  to 
present  and  collect  her  claim.  The  fact  that  they  were  not  written 
by  her  own  hand,  but  by  an  agent  who  was  acting  under  instructions 
received  through  her  husband,  who  was  also  her  agent  in  the  same 
bosiness,  affects  the  weight,  but  not  the  competency,  of  the  evidence* 
1  Greenl.  Ev.  §  186 ;  Marshall  t^.  Cliff,  4  Camp.  138 ;  Baring  v,  Clark, 
19  Pick.  220 ;  Woods  v.  Clark,  24  Pick.  35,  39 ;  Cooley  v.  Norton,  4 
Cush.  93  ;  Morse  v,  Connecticut  River  Railroad,  6  Gray,  450 ;  Haney 
0.  Donnelly,  12  Gray,  361 ;  Gott  v.  Dinsmore,  111  Mass.  45 ;  McAvoy, 
V.  Wi-ight,  137  Mass.  207. 

There  is  nothing  in  the  adjudication  in  Pickert  v.  Hair,  146  Mass.  1, 
nor  in  the  language  of  the  opinion  as  applied  to  the  matters  then  under 
consideration,  which  is  at  variance  with  the  views  above  stated. 

The  letters  are  not  inadmissible  as  part  of  an  offer  to  compromise  a 
controverted  claim.  At  the  time  the}'  were  written  there  had  been  no 
intimation  on  the  part  of  the  defendant  that  the  plaintiff  would  not  be 
paid  all  that  she  thought  it  right  to  ask.  The  only  communication 
which  had  been  received  from  the  defendant  indicated  a  desire  to  ascer- 
tain the  truth,  as  if  for  the  purpose  of  promptly  pacing  the  claim  if  it 
appeared  to  be  valid.  MccepHona  sustained. 

Lathrop,  J.  I  am  unable  to  concur  in  the  opinion  of  the  majority 
of  the  court 

If  it  is  assumed  that  the  question  of  the  admissibility  of  the  first  two 
letters  written  by  the  clerk  of  the  attorney  for  the  plaintiff  is  open  on 
the  exceptions,  a  point  which  is  not  free  from  doubt,  and  if  it  is  also 
assumed  that  the  evidence  sought  to  be  introduced  is  material,  a  point 
about  which  there  is  also  a  doubt,  as  the  evidence  for  the  plaintiff 
tended  to  show  that  there  was  ice  on  all  the  steps,  and  the  evidence  for 
the  defendant  tended  to  show  that  there  was  no  ice  on  any  of  the  steps^ 
I  do  not  agree  that  the  letters  were  competent  evidence. 

There  was  no  evidence  that  the  letters  in  question  were  written  bj-  the 
direct  authority  of  the  plaintiff,  or  by  her  consent,  or  even  with  her 
knowledge.  There  was  no  evidence  that  at  the  time  of  the  accident 
Mr.  Carroll  was  the  plaintiff's  attorney ;  and  he  could  have  had  no 
personal  knowledge  on  the  subject,  as  it  appeared  that  he  was  retained 
as  an  attorney  at  law  after  the  accident  b}*  the  plaintiff's  husband,  and 
did  not  see  her  until  less  than  two  weeks  before  the  first  trial  of  this 
action,  which  was  long  after  the  letters  were  written. 

In  Pickert  v.  Hair,  146  Mass.  1,  the  question  as  to  the  effect  of  an 
admission  made  by  Mr.  Thayer,  an  attorney,  after  an  action  brought 
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bat  before  the  beginning  of  the  case  then  before  the  court,  was  ood- 
sidered.  One  of  the  grounds  of  the  decision  was  thus  stated  on  page 
5 :  ^'  The  admission  was  not  made  by  Mr.  Thaj^er  for  the  purpose  of 
dispensing  with  any  rule  of  practice,  or  with  the  proof  of  any  fact  in 
the  trial  of  the  action  already  brought,  or  of  the  actions  which  might  be 
brought  in  reference  to  the  attached  property.  It  was  a  conversstioo 
relating  to  a  fact  in  controversy,  but  not  an  agreement  relating  to  the 
management  and  trial  of  a  suit,  or  an  admission  intended  to  inflaence 
the  procedure  in  the  pending  action,  or  in  any  other,  if  the  attachment 
was  not  discharged." 

In  support  of  these  propositions  several  cases  are  cited,  and  an 
examination  of  them  shows  that  the  doctrine  hitherto  established  is 
that  an  admission  by  an  attorney  does  not  bind  his  client,  although  it 
relates  to  a  fact  in  controversy,  unless  it  is  made  for  the  purpose  of 
dispensing  with  some  rule  of  practice,  or  with  the  proof  of  a  fact  in  the 
trial  of  a  case,  or  is  an  admission  Intended  to  influence  the  prooedare 
in  the  action.  To  the  same  effect  are  the  following  cases :  Rockwell  r. 
Taylor,  41  Conn.  55 ;  McKeen  v.  Gammon,  83  Maine,  187 ;  Cassels  v. 
Dsry,  51  Ga.  621. 

The  opinion  of  the  majority  of  the  court  apparently  proceeds  upon 
the  theory  that  an  attorney  stands  in  a  different  relation  to  his  client 
before  an  action  is  brought  from  that  which  he  occupies  afterwards. 
But  no  case  is  cited  which  sustains  this  position.  The  general  mk 
that  an  attorney  cannot,  without  the  consent  of  his  client,  disclose  a 
confidential  communication  made  to  him  by  his  client,  applies  as  well 
to  communications  made  before  action  brought  as  afterwards.  See 
Foster  v.  Hall,  12  Pick.  89,  and  cases  cited. 

With  one  exception,  the  cases  cited  in  the  opinion  of  the  majority  of 
the  court  in  support  of  the  propositions  that  an  attorney  is  merely  an 
agent,  and  that  his  admission  binds  his  principal,  are  cases  of  mere 
agents,  and  not  of  attorneys.  They  seem  to  throw  no  light  on  the 
question  in  this  case. 

The  case  of  Marshall  v.  Cliff,  4  Camp.  188,  remains  to  be  considered. 
This  was  an  action  against  the  owners  of  a  vessel.  To  prove  the 
defendants  to  be  the  owners,  there  was  offered  in  evidence  an  under- 
taking in  the  following  form,  given  before  the  action  was  begun  by  the 
persons  who  were  afterwards  the  defendant's  attorneys  of  record :  *^  I 
hereby  undertake  to  appear  for  Messrs.  Thompson  and  Marshall,  joint 
owners  of  the  sloop  Arundel,  to  any  action  yon  may  think  fit  to  bring 
against  them."  This  was  held  by  Lord  Ellenborough  to  be  sufficient 
evidence.  But,  as  was  pointed  out  by  Mr.  Justice  Parke,  in  Wagstaflf 
V.  Wilson,  4  B.  &  Ad.  839,  the  undertaking  was  "  a  step  in  the  cause.'* 

I  am  authorized  to  state  that  Chief  Justice  Field  concurs  in  this 
opinion. 
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CHAPTER  III. 
THE  AGENT'S  RESPONSIBILITY  TO  STRANGERS. 


SECTION  I. 
TartM. 


Cmsr  JuBTics  Holt,  in  Lane  v.  Cotton,  12  Mod.  472,  488 
(K.  B.,  1701) li- 
lt was  objected  at  the  bar,  that  they  have  this  remedy  against  Breese. 
I  agree,  if  they  could  prove  that  he  took  out  the  bills,  they  might  sue 
him  for  it ;  so  they  might  anybody  else  on  whom  they  could  fix  that 
fact ;  but  for  a  neglect  in  him  they  can  have  no  remedy  against  him ; 
for  they  must  consider  him  only  as  a  servant ;  and  then  his  neglect  is 
only  chargeable  on  his  master,  or  principal ;  for  a  servant  or  deputy, 
quatenus  such,  cannot  be  chained  for  neglect,  but  the  principal  only 
shall  be  charged  for  it ;  but  for  a  misfeasance  an  action  will  lie  against 
a  servant  or  deputy,  but  not  quatenus  a  deputy  or  servant,  but  as  a 
wroDg-doer.^ 

LoBD  Mansfield,  C.  J.,  in  Whitfield  v.  Lord  Le  Despenoer,  2  Cowp. 
754,  766  (K.  B.,  1778):  — 

As  to  an  action  on  the  case  lying  against  the  party  really  offending, 
there  can  be  no  doubt  of  it ;  for  whoever  does  an  act  by  which  another 
person  receives  an  injury  is  liable  in  an  action  for  the  injury  received.* 
If  the  man  who  receives  a  penny  to  carry  the  letters  to  the  post-office 
loses  any  of  them,  he  is  answerable ;  so  is  the  sorter  in  the  business  of 
his  department ;  so  is  the  post-master  for  any  fault  of  his  own. 

1  8.  o.  11  Mod.  12,  1  Lord  Raym.  646,  1  Salk.  17,  Comyns,  100,  Carthew,  4S7, 
Hdt,  588. 

Tlie  panage  is  taken  from  a  dissentiiig  opinion ;  but  the  disagreement  of  the  judges 
vu  as  to  a  question  not  dealt  with  in  this  passage,  namely,  the  question  whether 
the  Postmaster  General  is  responsible  for  the  acts  or  negligence  of  a  derk  in  a 
poitK)ffioe.  —  Ed. 

*  The  same  distinction  was  taken  bj  Coke,  counsel  for  the  defendant,  in  Marsh  « 
litiy,  Cro.  Elii.  175  (1590),  s.  o.  1  Leon.  146.  — Ed. 

•  See  Sands  v.  Child,  3  Lev.  351, 352  (1693).  — Ed. 


470  STONE  V.  0ABTWRI6HT.  [CHAP.  IIL 


STONE  BT  AL.  V.  CARTWRIGHT. 
King's  Bench.     1795. 

[6  r.  22.411.] 

The  declaration  stated  that  the  plaintiffs  were  possessed  of  a  ceitsin 
close  in  Tipton  in  the  county  of  Stafford,  and  also  of  a  dwelling  hoase, 
&c.,  there ;  that  the  defendant  was  possessed  of  a  certain  coal  mine 
under  the  surface  of  the  said  close  and  house,  &c. ;  and  that  the  de- 
fendant well  knowing  the  premises,  but  contriving,  &c.,  to  injure  the 
plaintiff,  &c.,  worked  and  caused  to  be  worked,  &c.,  his  said  mine  of 
coal  in  a  negligent,  incautious,  and  unskilfhl  manner,  and  neglected  to 
leave  necessary  and  suflScient  pillars,  &c.,  to  support  the  said  buildings 
and  premises  of  the  plaintiffs  and  the  soil,  &c. ;  by  reason  whereof  the 
surface  of  the  said  close  sunk  and  gave  way,  &c.,  and  the  buildings, 
&c.,  were  rent  and  rendered  dangerous.    It  appeared  at  the  trial  before 
Lord  Kenton  at  Stafford  that  the  colliery  belonged  to  A.  M.  Ward,  an 
infant,  and  that  the  defendant  had  been  appointed  agent  and  manager 
thereof  under  the  Court  of  Chancery ;  that  he  employed  a  bailiff  under 
him  who  superintended  the  work;  that  he  hired  and  dismissed  the 
colliers  at  his  pleasure,  but  that  he  took  no  personal  concern  in  the 
business,  was  not  present  when  the  injury  complained  of  was  done,  nor 
had  given  any  particular  orders  for  working  the  mine  in  the  manner 
which  had  occasioned  it.    Upon  this  evidence  Lord  Kenton  was  of 
opinion  that  the  action  could  not  be  maintained  against  the  defendant, 
who  was  the  middle-man,  but  that  it  ought  to  have  been  brought  either 
against  the  person  who  actually  committed  the  trespass  or  concurred 
therein,  or  against  the  superior,'  the  owner  of  the  coUiery,  for  whose 
benefit  the  work  was  carried  on ;  and  he  referred  to  a  case  of  Gwume 
r.  Poole,  2  Lutw.  935.    The  plaintiffs  being  nonsuited, 

Russell  now  moved  to  set  aside  the  nonsuit. 

Lord  Kenton,  C.  J.  There  is  no  pretence  whatever  for  imputing 
liability  to  the  defendant  in  this  action  ;  it  might  as  well  be  contended 
that  a  similar  action  would  lie  against  the  steward  of  another  for  all  the 
defaults  of  improper  conduct  of  the  men  emplojed  under  him  by  which 
any  other  person  received  damage.  In  all  these  cases  I  have  ever 
understood  that  the  action  must  either  be  brought  against  the  hand 
committing  the  injury,  or  against  the  owner  for  whom  the  act  was  done ; 
but  it  was  never  heard  of  that  a  servant  who  hires  laborers  for  his 
master  was  answerable  for  all  their  acts.  The  present  defendant  has 
no  interest  in  the  colliery,  nor  was  it  worked  for  his  benefit ;  he  was 
no  more  than  a  steward  appointed  by  the  Court  of  Chancery.  His 
Lordship  mentioned  the  ca.9es  of  Gwinne  v.  Poole,  2  Lutw.  935,  and 
Goodwin  v.  Gibbons,  4  Burr.  2108,  where  this  question  had  been 
considered. 


\ 
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AsHHOBST,  J.,  declared  himself  of  the  same  opinion. 

Gross,  J.  It  frequentl}'  happens  that  a  person's  gardener  employs 
laborers  ander  him,  yet  it  could  never  be  contended  that  on  that  account 
he  would  be  answerable  for  damage  done  by  them  in  the  course  of  their 
employment 

Lawrence,  J.  If  the  plaintiffs  had  given  evidence  that  the  defend- 
ant had  particularly  ordered  those  acts  to  be  done  from  whence  the 
damage  had  ensued,  that  would  have  varied  the  case ;  but  no  such 
evidence  being  adduced,  I  think  the  opinion  delivered  at  the  trial  was 
perfectly  right  Hule  r0tsed.^ 


HILL  V.  JOHN  CAVERLY,  JOHN  WILLIAMS,  and  JOS. 

CAVERLY. 

Superior  Court  of  New  Hampshire.    1884. 

[7  N,  H.  215.] 

Trespass  on  the  case.' 

The  cause  was  tried  upon  the  general  issue,  at  January  term,  1834. 

It  appeared,  that  in  the  year  1794,  a  dam  was  made  and  a  saw-mill 
erected  at  the  outlet  of  Bow  Pond.  The  saw-mill  continued  there 
nntil  the  14th  March,  1832.  The  ground  upon  which  the  dam  was 
built  being  unfavorable,  it  broke  away  three  or  four  times  prior  to 
1823. 

On  the  1st  December,  1822,  the  Dover  Manufacturing  Company 
became  the  owner  of  the  mill,  the  dam,  and  the  mill-privilege,  and  in 
the  years  1823  and  1824  caused  a  new  dam  to  be  erected,  eleven  feet 
higher  than  the  old  dam.  The  defendant,  Williams,  as  the  agent  of 
the  company,  superintended  the  erection  of  the  new  dam,  and  gave 
directions  respecting  it.  John  Caverly  also  directed  in  the  building  of 
the  dam,  as  an  agent  of  the  company ;  and  both  John  and  Joseph 
Caverly  labored  in  constructing  it  as  servants  and  agents  of  the 
company. 

Owing  to  the  nature  of  the  ground,  the  gi*eat  body  of  water,  and  the 
manner  of  its  construction,  the  dam  was  insufficient  and  insecure. 

The  said  Williams,  as  agent  of  the  said  company,  and  John  Caverly 
under  him  as  the  servant  of  the  company,  controlled  the  gates  and 
dam  until  the  2d  December,  1829,  when  the  said  Dover  Manufacturing 
Company  conveyed  all  their  interest  in  the  premises  to  the  Cocheco 
Manufacturing  Company.  From  that  time  up  to  the  14th  March, 
1832,  the  last  mentioned  company  controlled  and  used  the  water,  and 
the  said  John  Caverly  acted  as  their  agent  for  the  purpose. 

1  Ace.:  Brown  i;.  Lent,  20  Vt.  629  (1848).  — Ed. 

*  The  reporter's  abfltract  of  the  declaration  has  been  omitted.  —  Ed. 
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On  the  12th  February,  1829,  the  Dover  Manafacturing  Companj 
leased  to  John  Caverly  the  saw-mill  at  the  outlet  of  the  pond,  for  a 
term  which  had  not  expired  on  the  14th  March,  1832,  he  agreeing  to 
follow  the  directions  of  the  company  in  everything  relating  to  the 
stoppage  or  flowage  of  the  water  in  said  pond. 

For  some  time  prior  to  the  14th  March,  1832,  there  were  indicattoni 
that  the  dam  was  defective  and  dangerous ;  and  on  that  day,  by  reaaoa 
of  its  defects,  it  broke  away,  and  thus  caused  the  destruction  of  the 
plaintiff's  property,  mentioned  in  his  declaration. 

The  court  being  of  opinion  that  upon  the  foregoing  case  the  action 
could  not  be  sustained  against  these  defendants,  directed  a  nonsui^ 
subject  to  the  opinion  of  this  court. 

Christie^  for  the  plaintiff. 

J.  Bartletty  for  the  defendants. 

Bt  the  Godrt.  Richabdson,  C.  J.  The  injury  of  which  the  pUin- 
tiff  complains,  is,  that  the  defendants,  by  means  of  a  feeble  and  badly 
constructed  dam,  wrongfully  and  injuriously  raised  and  kept  up  the 
water  in  the  pond  twelve  feet  higher  than  was  lawful,  from  the  Ist 
September,  1831,  to  the  14th  March,  1832,  bj'  reason  of  which  the 
water  broke  away  the  dam,  and  did  the  damage  stated  in  the  decUra- 
tion.  The  damage  is  not  alleged  to  have  resulted  from  any  defect  in 
the  dam,  rendering  it  unfit  to  answer  any  lawful  purpose  for  which 
it  was  erected,  but  from  raising  the  water,  b}^  means  of  the  dam, 
twelve  feet  higher  than  was  lawful.  The  action  is  founded,  then,  doI 
on  any  negligence  of  the  defendants  in  the  construction  of  the  dam, 
but  upon  an  improper  use  of  it  between  the  Ist  September,  1831,  and 
the  14th  March,  1832.  Such  being  the  nature  of  the  action,  it  is  clear 
it  is  not  maintained  by  the  evidence  against  Williams  and  Joseph 
Caverly.  They  had  no  concern  with  the  gates  of  the  dam  after  the  2d 
December,  1829. 

John  Caverly  stands  on  different  ground.  From  the  2d  December, 
1829,  until  the  dam  broke  away,  he  acted  as  the  agent  of  the  Cocheco 
Company  at  the  dam.  But  that  company  had  the  control  and  use  of 
the  water  during  the  whole  time;  and  he  had  contracted  with  the 
Dover  Company,  under  whom  the  Cocheco  Company  claimed  the  prem- 
ises, and  who  bad  leased  the  saw-mill  to  him,  to  follow  the  directions 
of  the  lessors  in  everything  relating  to  the  stoppage  or  flowage  of  the 
water  in  the  pond. 

He  must,  then,  be  considered  as  the  mere  servant  of  the  Cocheco 
Company,  acting  in  all  he  did  under  the  immediate  direction  and  con- 
trol of  the  company,  or  their  agents. 

The  question  then,  is,  whether  the  facts  disclosed  in  the  case  render 
him  liable? 

Nothing  is  stated  in  the  case  which  shows  any  want  of  right  in  the 
Cocheco  Company  to  raise  the  water  to  the  height  it  was  raised.  If 
the  action  can  be  sustained  at  all,  it  must  be  on  the  ground  that 
it  was  imprudent  and  improper  to  raise  such  a  head  of  water  with 
such  a  dam. 
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When  a  servant,  by  the  command  of  his  master,  does  an  apparent 
wrong,  both  the  master  and  the  servant  are  liable.    Bailer's  N.  P.  47. 

And  when  a  servant,  in  the  absence  of  his  master,  went  into  an 
improper  place  with  a  coach  and  two  ungovernable  horses,  in  order  to 
train  them  there,  and  the  servant  not  being  able  to  govern  the  horses, 
thej  ran  upon  an  individual  and  wounded  him,  —  it  was  held,  that 
both  the  master  and  the  servant  were  liable.  2  Lev.  172,  Michael 
0.  Alestree. 

When  a  servant,  by  command  of  his  master,  hires  hands  to  do  work, 
and  they  do  a  wrong,  the  master,  and  not  the  servant  who  hires  the 
wrong-doers,  is  liable.     6  D.  dc  E.  411,  Stone  v.  Cartwright. 

A  servant  or  deputy  cannot  be  charged  for  mere  nonfeasance.  1 
Chitty's  PL  72 ;  12  Mod.  488. 

Thus,  in  England  an  under-sheriff  is  a  mere  servant  of  the  sheriff, 
and  no  action  lies  against  the  under-sheriff  for  a  mere  breach  of 
doty.    Cowper,  403 ;  5  N.  H.  R.  456. 

No  action  can  be  maintained  against  a  servant,  unless  he  can  be 
considered  as  a  wrong-doer.  He  is  never  liable  for  any  negligence  of 
his  master. 

If  he  aids  or  assists  in  a  wrongful  act,  he  is  liable.  1  Wilson,  328, 
Perkins  v.  Smith. 

In  this  case,  John  Caverly  shut  the  gate,  and  left  it  shut  till  the 
dam  gave  way.  The  shutting  of  the  gate  was  no  wrongful  act  to  any- 
body. The  ownera  had  a  right  to  raise  a  head  of  water  as  high  as  the 
dam  would  safely  bear.  If  the  gate  ought  to  have  been  raised  sooner, 
that  was  business  of  the  owners,  and  not  of  John  Caverly.  He  had  no 
anthority  to  raise  it,  except  when  directed  so  to  do. 

The  case  discloses  no  wrongful  act,  no  breach  of  duty,  in  John 
Caverly,  no  negligence  which  can  render  him  liable  to  this  plaintiff. 

Judgment  far  the  defendants. 


DENNY  AND  OTHERS,  TRUSTEES,  Ac,  V.  THE  MANHATTAN 

COMPANY. 

Supreme  Court  of  New  YoiCk.     1846. 

[2  Denio,  116.] 

Demurrer  to  declaration.  The  plaintiffs,  as  trustees  of  the  credi- 
tors of  Joseph  and  Andrew  Brown,  appointed  pursuant  to  proceedings 
by  attachment  instituted  against  them  as  non-resident  debtors,  on  the 
9th  day  of  November,  1836,  under  the  provisions  of  the  revised  stat- 
utes, sued  the  defendants  in  case  for  an  alleged  violation  of  duty  as  the 
agents  in  New  York  of  the  Planters'  Bank  of  Tennessee,  in  refusing  to 
permit  a  transfer  to  the  plaintiffs  on  tiie  transfer  book  of  the  Planters' 
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Bank  kept  by  them,  of  two  hundred  and  eight j-one  shares  of  the 
capital  stock  of  that  bank  alleged  to  belong  to  the  plaintiffs  in  their 
character  of  trustees.    The  declaration   alleged  that  the  defendants 
were  a  banking  corporation  organized  under  their  charter  and  transact- 
ing business  in  the  city  of  New  York,  and  that  the  Planters'  Bank  was 
a  corporation  created  by  the  legislature  of  Tennessee  with  a  capital 
of  $2,000,000,  divided  into  shares  of  $100  each.    It  then  averred  that 
the  defendants  at  the  several  times  afterwards  mentioned,  *'  were  the 
agents  in  the  said  city  of  New  York  of  the  said  Planters'  Bank  of 
Tennessee  for  the  registration  and  transfer  of  the  stock  of  such  bank 
and  the  payment  of  dividends  thereupon  in  said  city,  and  did  durixig 
all  the  time  last  aforesaid  keep  at  their  said  banking  house  in  the  dly 
of  New  York,  a  set  of  books  for  the  registration  and  transfer  of  the 
said  stock  of  the  said  Planters'  Bank  of  Tennessee,"  to  wit,  &c.    It 
then  stated  with  particularity  the  title  of  the  trustees  to  the  shares 
claimed  by  them,  which  was  substantially  as  follows:  The  Browns 
prior  to  the  attachment  against  them  were  the  owners  of  the  stock, 
and  held  two  certificates,  each  for  separate  portions  of  it,  issued  by  the 
defendants  as  the  lawfully  authorized  agents  of  the  Planters'  Bank, 
signed  by  the  cashier  and  by  a  clerk  of  the  defendants  under  the 
corporate  seal  of  the  Planters'  Bank,  which  certificates  stated  that  the 
Browns  were  entitled  to  the  shares  mentioned  in  the  certificates  respec- 
tively, which  were  declared  to  be  ^^  transferable  only  at  the  bank  of  the 
said  defendants  on  the  surrender  of  the  certificate."    On  the  12th  day 
of  December,  1837,  A.  Brown,  as  survivor  of  J.  Brown  who  had  died, 
executed  under  his  seal  a  conveyance  and  transfer  of  the  stock  men- 
tioned in  both  certificates  to  Messrs.  Crockett  and  Park,  with  a  power 
of  attorney  contained  in  it,  to  a  clerk  of  the  defendants,  who  was 
named,  to  surrender  the  certificates  and  execute  a  formal  transfer. 
Crockett  and  Park,  a  few  days  afterwards,  executed  a  like  conveyance 
of  the  stock  to  the  plaintiffs  as  trustees  as  aforesaid,  with  a  power  of 
attorney  in  blank.    The  declaration  thereupon  avers  that  it  became 
and  was  the  duty  of  the  defendants  u|M>n  the  production  and  surrender 
of  the  certificates  '^  to  suffer  and  permit"  the  stock  to  be  regularij 
transferred  upon  the  transfer  books  kept  at  the  defendants'  bank  to  the 
plaintiffs  as  trustees  under  the  act ;  and  that  the  plaintiffs,  to  wit,  on 
the  29th  of  September,  1838,  &c.,  exhibited  to  the  defendants  these 
evidences  of  their  right  to  the  stock,  and  also  a  letter  fh>m  the  cashier 
of  the  Planters'  Bank  to  the  cashier  of  the  defendants'  company  re- 
questing that  such  transfer  might  be  made,  and  offered  to  fill  up  the 
blank  in  the  last-mentioned  conveyance  with  the  name  of  a  derk  of  the 
defendants,  and  to  do  all  necessary  acts,  &C.,  and  requested  the  de- 
fendants to  permit  the  transfer  to  be  made ;  yet  that  the  defendants 
not  regarding  their  duty,  &c.,  but  contriving  and  fhiudulently  intend- 
ing, dc,  would  not  suffer  or  permit  the  stock  to  be  transferred  to  the 
plaintiffs  on  the  books  so  kept  by  them,  &c.,  whereby  the  plaintiflh 
have  been  unable  to  obtain  a  sufllcient  title  to  the  stock,  and  have  been 
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prevented  from  selling  and  disposing  of  it,  whereby  it  has  become  of 
no  valae  to  the  plaintiffs. 

The  forgoing  is  the  substance  of  the  first  count.  There  were  four 
other  counts  substantially  like  the  first,  but  with  some  additional  aver- 
ments not  material  to  the  point  determined  by  the  court. 

The  defendants  demurred  to  the  declaration,  assigning  special 
causes,  objecting  among  other  things  that  the  declaration  did  not  show 
any  valid  title  in  the  plaintiffs  as  trustees  to  the  stock  in  question,  and 
that  the  defendants  were  not  liable  to  the  plaintiffs  for  acts  done  or 
omitted  by  them  as  agents  of  the  Planters'  Bank ;  and  that  if  they 
were  liable  at  all  the  action  ought  to  have  been  assumpsit.     Joinder. 

S.  P.  Staples  and  S.  Stevens,  for  the  defendants. 

S.  A.  Foot,  for  the  plaintiffs. 

Per  Curiam.  We  entertain  a  pretty  strong  impression  that  the 
plaintiffs  have  failed  to  show  a  good  title  to  the  stock :  but  our  decision 
will  be  put  upon  another  ground,  concerning  which  we  have  had  no 
doubt  from  the  moment  the  case  was  opened.  If  the  plaintiffs  have  a 
cause  of  action  against  any  one,  it  is  not  against  the  defendants,  but 
against  the  Planters'  Bank  of  Tennessee.  The  defendants  were  not 
the  agent  of  the  plaintiffs,  and  owed  them  no  duty.  They  were  the 
agent  of  the  Planters'  Bank ;  and  for  a  neglect  to  discharge  their 
agency,  the}'  are  answerable  to  their  principal  and  to  no  one  else.  If 
third  persons  are  injured  by  the  neglect  of  a  known  agent,  the  rule  is 
respoTideat  superior^  and  generally  the  action  must  be  brought  against 
the  principal.  Jvdgment  for  defendants} 


JOHNSON,  Impleaded,   &c.,  Plaintiff  in   Ebbob,  v.  BABBEB, 

Defendant  in  £bkob. 

supbemb  coubt  of  illinois.    1849. 

[10  la.  425.] 

Trespass  upon  the  case,  in  the  Kane  Circuit  Court,  brongl^t  by  the 
defendant  in  error  against  the  plaintiff  in  error  and  one  John  Johnson, 
for  firing  a  prairie,  &c.,  and  heard  before  the  Hon.  John  De  Caton  and 
a  Jury,  at  the  April  term,  1847.  The  defendants  pleaded  the  general 
issue. 

During  the  progress  of  the  trial,  the  counsel  for  the  defendants  asked 
the  court  to  give  several  instructions  to  the  jury,  some  of  which  were 
refused  and  others  given  with  a  qualification.  The  following  is  the  bill 
of  exceptions  taken  in  the  case :  — 

^^  Be  it  remembered  that,  on  the  trial  of  this  cause,  the  counsel  foi 
the  defendants  asked  the  court  to  instruct  the  jury  as  follows :  — 

1  Affirmed  in  the  Conrt  of  Erron,  B  Denio,  SS9  (1846).  —  Ed. 
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^^1.  The  court  will  please  instruct  the  jury,  that  they  must  be  satisfled 
from  the  evidence  that  John  Johnson  was  the  agefit  of  Peter  Johnaoo, 
employed  in  and  about  his  business,  and  that  he,  John,  was  and  did  act 
within  the  scope  of  his  employment  at  the  time  he  set  fire  to  the  prairie, 
or  he,  Peter  Johnson,  is  not  liable,  and  the}'  will  acquit  him,  which 
instruction  was  given  by  the  court,  with  the  following  qualification: 
^  This  is  the  law  so  far  as  Peter  Johnson  is  sought  to  be  made  liable  as 
master  or  principal  for  the  acts  of  John  Johnson.' 

*^  2.  If  John  Johnson  transcended  his  authority  given  by  said  Peter 
Johnson,  then  he,  said  Peter,  is  not  liable,  and  they,  the  jury«  shall 
acquit  him.  This  instruction  was  given  by  the  court  with  the  same 
qualification  as  above. 

^^  3.  The  principal  is  not  liable  for  the  tortious  acts  of  the  agent, 
although,  at  the  time  such  tortious  acts  were  committed  by  the  agent, 
he  was  engaged  and  employed  in  and  about  the  business  of  the  principal, 
unless  he,  the  agent,  in  so  doing,  is  carrying  out  the  instructions  of  the 
principal,  or  he,  the  principal,  subsequently  assents  to  it.  This  in- 
struction was  given  by  the  court  with  the  following  qualification :  '  Yet 
the  principal  may  be  liable  for  the  acts  of  the  servant  or  agent,  while 
doing  the  work  of  the  principal  or  master  without  the  instruction  of  the 
principal  to  do  the  particular  tortious  act.' 

^'  4.  The  plaintiff  is  not  entitled  to  recover  of  the  defendants  unless  he 
proves  all  the  material  averments  in  his  declaration,  and  the  loss  he,  the 
plaintiff,  has  sustained,  occasioned  in  consequence  of  the  negligence  of 
the  defendants  in  manner  and  form  as  in  the  said  plaintiff's  declaratioo 
mentioned.     This  instruction  was  given  by  the  court 

^^5.  If  the  injury  is  the  effect  of  negligence  in  both  parties,  without  any 
intentional  wrong  or  gross  negligence  on  the  part  of  the  defendants, 
then  he,  the  plaintiff,  cannot  recover  or  maintain  his  action,  and  the  joiy 
should  find  for  the  defendants.    This  instruction  was  given  by  the  court 

^^6.  It  is  for  the  plaintiff  to  prove  that  the  agent  acted  with  the  assent 
or  under  the  directions  of  the  principal  when  he  commits  the  tortious 
acts,  and  that  it  cannot  be  presumed,  although  he  is  in  the  employ  of 
the  principal,  and  unless  it  is  proved  they  must  acquit  the  principal 
This  instruction  was  given  with  the  following  qualification :  ^  This  must 
be  understood  so  far  as  it  is  sought  to  recover  for  a  tortious  act  of 
servant  or  agent  acting  in  relation  to  the  principal  or  master.' 

^'  7.  The  plaintiff  cannot  recover  against  both  of  the  defendants,  for  if 
John  Johnson  acted  under  the  instructions  and  directions  of  Peter  John- 
son, then  he,  Peter,  is  alone  liable.  If  John  Johnson  acted  contrary  to 
the  direction  of  Peter  Johnson,  then  he,  Peter,  is  not  liable,  and  tbej 
must  acquit  him.     This  instruction  was  refused  by  the  court^  .  .  . 

^'  To  the  refusal  of  the  court  to  give  said  instructions,  and  in  giving 
the  said  qualifications  to  the  instructions  given,  .  •  .  the  defendantB 
excepted.  •  .  ." 

1  The  statement  and  the  opinion  hare  been  abbreriated  by  omitting  panagei  ^ 
dealing  with  Agency.  —  £d. 
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The  jury  returned  a  verdict  against  the  defendants.  .  •  .  The  defend- 
ants then  entered  a  motion  for  a  new  trial,  which  the  court  overruled, 
and  rendered  a  judgment  upon  the  verdict  of  the  jury. 

^.  W.  Tracy,  for  the  plaintiff  in  error. 

W.  2>.  Barry  and  0,  JPeters^  for  the  defendant  in  error* 

The  opinion  of  the  court  was  delivered  by  — 

Treat,  C.  J.^  The  court  properly  qualified  the  first,  second,  and 
sixth  instructions.  The  instructions,  as  demanded,  assumed  that  the 
relation  of  roaster  and  servant  existed  between  the  defendants.  The 
modification  confined  the  instructions  to  such  a  state  of  case. 

No  error  was  committed  in  adding  the  qualification  to  the  third 
instruction.  The  principal  is  liable  to  third  persons  for  the  frauds, 
torts,  and  negligences  of  the  agent,  even  though  the  conduct  of  the 
agent  is  without  his  participation  or  consent,  provided  the  act  is  done 
in  the  course  of  the  employment^  and  is  not  a  wilful  departure  from  it. 
Story  on  Agency,  §  452  et  seq. ;  Bush  v.  Steinman,  1  Bosanquet  and 
Puller,  404;  Wright  v.  Wilcox,  19  Wend.  343;  Foster  v.  Bank,  17 
Mass.  479.  If  one  of  the  defendants,  while  engaged  in  the  prosecution 
of  the  business  of  the  other,  carelessly  or  negligently  set  fire  to  the 
prairie,  or  even  purposely,  with  a  view  to  benefit  or  protect  the  interests 
of  the  employer,  the  latter  would  be  liable  for  the  consequences ;  but  if 
he  set  out  the  fire  from  motives  of  malice  or  wantonness,  the  principal 
would  not  be  liable,  for  that  would  be  an  abandonment  of  the  business 
of  the  agency.  The  instruction,  as  modified  by  the  court,  stated  the 
law  correctly. 

The  seventh  instruction  was  clearly  wrong.  If  the  act  complained  of 
was  illegal,  the  fact  that  one  of  the  defendants  committed  it  under  the 
direction  of  the  other,  did  not  shield  him  from  responsibility,  but  both 
were  equally  liable  to  the  party  injured,  as  well  the  one  who  did  the 
act  as  the  one  who  procured  it  to  be  done.  All  concerned  in  the  com- 
mission of  an  unlawful  act  are  responsible  for  the  consequences.  Admit 
the  principle  asserted  by  this  instruction,  and  every  person  charged 
with  the  commission  of  an  act  prohibited  by  law  could  excuse  himself 
by  showing  that  he  acted  in  obedience  to  the  command  or  under  the 
direction  of  another.  Such  a  doctrine  would  be  subversive  of  private 
rights,  and  detrimental  to  the  public  interests.  ... 

Judgment  affiTmed?" 

*  Trambnll,  J.,  did  not  sit  in  this  case.  —  Rep. 

*  On  joinder  of  defendiuito,  see  Wright  v.  Wilooz,  ante,  p.  US;  Phftlpt  v.  Wait,  SO 
H.T.  78(1864).— En. 
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BELL  V.  JOSSELYN, 
Supreme  Judicial  Coubt  of  Massachusetts.     1855. 

[8  Gray,  809.] 

Action  of  tort  for  negligently  causing  water  to  be  admitted  to  a 
water  pipe  in  the  second  story  of  a  building,  so  that  it  flowed  tfaroogli 
and  from  that  pipe  into  the  shop  of  the  plaintiff  in  the  lower  stoiy. 

At  the  trial  at  January  term,  1854,  of  the  Court  of  Common  Fleas, 
before  Wells,  C.  J.,  there  was  evidence  tending  to  show  that  this 
building  was  one  of  a  block  which  belonged  to  the  defendant's  wife, 
but  which  he  managed,  executing  leases,  receiving  rents,  and  making 
repairs  in  his  own  name ;  that  the  Cochituate  water  was  supplied  to 
this  block  by  one  main  pipe,  and  distributed  bj'  branches  to  the  several 
tenements ;  that  one  Frost  was  tenant  at  will  of  the  room  over  the 
plaintiflTs  shop,  and  had  agreed,  in  part  payment  for  his  rent,  to  pay 
the  water  rates  for  the  whole  block,  but  had  neglected  to  do  tiiis,  and 
suffered  the  waste  pipe  from  his  sink  to  get  clogged ;  that  the  water 
commissioners  of  the  city  of  Boston  had  therefore  cut  off  the  snpplj 
of  water  from  the  block ;  that  the  defendant,  being  informed  that  one 
of  the  tenants  wanted  the  water,  went  to  the  water  commissioners, 
paid  the  rates,  became  responsible  for  them  for  the  future,  and  directed 
the  water  to  be  let  on,  which  was  done ;  and  that  the  faucet  in  Frosfa 
room  was  left  open,  so  that  the  water,  after  filling  the  sink,  overflowed, 
and  soaked  through  the  floor  into  the  plaintiff's  shop  and  damaged  bis 
property. 

The  defendant  contended  that  the  action  could  not  be  maintained 
against  him,  because  he  was  an  agent,  acting  within  the  scope  of  his 
authority.  But  the  court  ruled  that  his  being  an  agent  in  a  case  like 
the  present,  would  not,  in  itself,  and  standing  alone,  be  a  defence  to 
this  action. 

The  defendant  then  contended  that  an  agent  could  not  be  held  liable, 
when  acting  within  tlie  scope  of  his  authority,  for  a  mere  nonfeasance— 
which  he  contended  this  was  —  nor  for  any  negligence  while  acting 
within  the  scope  of  his  authority.  But  the  court  ruled  that  the  direc- 
tion to  the  water  commissioners  to  let  on  the  water,  was  not  a  nonfea- 
sance, but  a  positive  act ;  and  if  it  was  done  negligently,  and  without 
the  exercise  of  ordinary  care,  he  would  be  liable  for  any  injuiy  occa- 
sioned by  the  want  of  ordinary  care. 

The  defendant  further  contended  that  he  could  not  be  liable  for  want 
of  care  in  Frost's  room,  while  the  tenancy  of  Frost  continued.  Bat 
the  court  ruled  that  Frost's  tenancy  would  not,  of  itself,  be  a  defence 
to  the  action ;  but  would  diminish  the  amount  of  care  which  could  be 
reasonably  required  of  the  defendant  in  relation  to  the  premises  which 
Frost  occupied. 
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'^  The  court  instracted  the  jary  that,  to  enable  the  plaintiff  to  reoover, 
he  must  prove  four  things :  Ist.  That  the  defendant  had  the  general 
management  and  charge  of  the  premises ;  2d.  That  the  directing  of 
the  letting  on  of  the  water  was  the  cause  of  the  injury ;  8d.  That  in 
ordering  the  letting  on  of  the  water,  without  first  ascertaining  that  the 
faucet  in  Frost's  room  was  properly  turned,  the  defendant  was  guilty  of 
a  want  of  ordinary*  care,  that  is,  such  care  as  a  man  of  ordinary  pru- 
dence would  exercise  in  his  own  affairs ;  4th.  That  the  plaintiff  was  in 
the  exercise  of  ordinar}*  care  when  he  met  with  the  injury.'* 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

C.  E,  Allen  4b  A.  0.  AUen^  for  the  defendant. 
8.  E.  8ewall,  for  the  plaintiff. 

Metcalf,  J.    Our  opinion  is,  that  the  rule  of  law  on  which  the 
defendant  attempts  to  sustain  these  exceptions,  is  not  applicable  to 
this  case.     Assuming  that  he  was  a  mere  agent,  yet  the  injury  for 
which  this  action  is  brought  was  not  caused  by  his  nonfeasance,  but  by 
his  misfeasance.    Nonfeasance  is  the  omission  of  an  act  which  a  person 
ought  to  do ;  misfeasance  is  the  improper  doing  of  an  act  which  a  per- 
son might  lawfully  do ;  and  malfeasance  is  the  doing  of  an  act  which  a 
person  ought  not  to  do  at  all.    2  Inst.  Cler.  107  ;  2  Dane  Ab.  482  ;  1 
Chit  PL  (6th  Amer.  ed.)  151 ;  1  Chit  Gen.  Pract  9.    The  defendant's 
omission  to  examine  the  state  of  the  pipes  in  the  house,  before  causing 
the  water  to  be  let  on,  was  a  nonfeasance.     But  if  he  had  not  caused 
the  water  to  be  let  on,  that  nonfeasance  would  not  have  injured  the 
plaintiff.    If  he  had  examined  the  pipes  and  left  them  in  a  proper  con- 
dition, and  then  caused  the  letting  on  of  the  water,  there  would  have 
been  neither  nonfeasance  nor  misfeasance.    As  the  facts  are,  the  non- 
feasance caused  the  act  done  to  be  a  misfeasance.     But  from  which  did 
the  plaintiff  suffer  ?    Clearl}'  from  the  act  done,  which  was  no  less  a 
misfeasance  by  reason  of  its  being  preceded  by  a  nonfeasance. 

The  instructions  to  the  jury  were  sufficiently  favorable  to  the  defend- 
ant ;  and  the  jury,  under  those  instructions,  must  have  found  all  the 
facts  necessary  to  the  maintenance  of  the  action. 

Exceptions  overruled. 


BENNETT  v.  BAYES,   PENNINGTON,  and  HARBISON. 

Exchequer.     1860. 

[5  H,  ^  N.  391.] 

Tbe  first  count  of  the  declaration  was  in  trespass  for  breaking  and 
entering  the  plaintiff's  dwelling-house  and  disturbing  the  plaintiff  and 
bis  family  therein,  and  seizing  and  taking  the  plaintiff's. goods.  The 
second  count  was  in  trover.    The  third  count  stated,  that  the  plaintiff 
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being  tenant  of  a  dwelling-hoase  and  premises  to  certaio  persons,  snd 
there  being  certain  arrears  of  rent  due  from  him  to  such  persons  in 
respect  thereof,  the  defendants,  for  and  on  behalf  of  such  persons,  took 
and  carried  away  the  plaintiff's  goods  in  the  name  of  a  distress  for  the 
said  arrears,  and  under  color  thereof  improperly  extorted  from,  and 
forced  and  obliged  the  plaintiff  to  pay,  over  and  above  the  said  arrears 
of  rent  and  all  lawful  charges,  a  large  sum  of  money ;  and  unlawfallj 
caused  and  forced  the  plaintiff  to  pay  divers  exorbitant,  excessive,  and 
improper  charges  for  and  in  respect  of  the  said  distress. 

Plea.  — Not  guilty:  by  Statute  11  Geo.  II.  c.  19,  §  21.— Issoe 
thereon.^  .  .  . 

The  learned  judge  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  for  £97  19«.  6df.,  including  £85  damages  for  the  unlawfal 
entry  of  the  plaintiff's  house ;  and  leave  was  reserved  to  the  defendants, 
Bayes  and  Pennington,  to  move  to  enter  a  verdict  for  them. 

Monk^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly, 
on  the  ground  that  no  count  of  the  declaration  was  proved  against 
them  ;  nor  any  evidence  given  to  go  to  the  jury  against  them ;  and  that 
they  were  not  liable  for  the  act  of  Harrison ;  that  this  particular  action 
could  not  be  sustained  against  any  of  the  defendants ;  and  that  no 
sufficient  tender  of  the  rent  and  expenses  was  proved. 

Brett^  showed  cause. 

Quain,  in  support  of  the  rule. 

Bramwell,  B.,  now  said  :  This  was  a  rule  to  enter  a  verdict  for  the 
defendants  Bayes  and  Pennington.  The  material  facts  are  these :  The 
plaintiff  was  tenant  of  a  house  at  Liverpool,  belonging  to  two  persons 
who  resided  in  London.  The  defendants,  Bayes  and  Pennington,  were 
in  partnership  as  painters  and  plumbers,  and  were  agents  for  the  col- 
lection of  the  rent  and  management  of  the  property  of  these  persons 
at  Liverpool.  The  defendant  Harrison  was  a  broker.  Bayes  and 
Pennington  signed  and  delivered  to  Harrison  a  warrant  of  distress  for 
rent  claimed  from  the  plaintiff.  At  the  time  when  they  issued  the  wa^ 
rant  the  rent  was  due,  and  the  act  which  they  required  Harrison  to  do 
was  perfectly  lawful.  Afterwards,  and  before  Harrison  effected  anj 
distress,  the  plaintiff  tendered  to  Bayes  and  Pennington  the  amount  of 
the  rent.  It  was  argued  that  the  tender  was  not  good,  because  the 
expenses  were  not  tendered  at  the  same  time.  But  no  authority  was 
adduced  (and  we  know  of  none)  for  the  purpose  of  showing  that  a  per- 
son intending  to  distrain  is  entitled  to  any  expenses  before  he  has 
actually  distrained ;  and  therefore  we  hold  the  tender  good. 

However,  Bayes  and  Pennington  refused  the  sum  tendered,  and  after- 
wards Harrison  distrained ;  and  the  question  is,  whether  Bayes  and 
Pennington  are  liable  for  that  act  of  Harrison.  No  question  arises  from 
the  fact  of  a  tender  having  been  also  made  to  Harrison.  The  matter 
may  be  rendered  intelligible  by  this  simple  mode  of  illustration :  Sap- 

^  The  reporter's  statement  of  the  facts  is  omitted. —En. 
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poee  Bayes  and  Pennington  had  pleaded  **not  guilty,"  without 
putting  '^  by  statute"  in  the  margin  of  the  plea,  would  they  have  had 
a  defence  to  this  action  ?  Therefore  the  question  is,  whether  the  act 
of  Harrison  was  the  act  of  Bayes  and  Pennington ;  that  is  to  say,  an 
act  done  by  their  authority,  so  that  in  law  they  are  responsible  for  it. 
Under  ''  not  guilty"  the  question  would  be  the  same  whether  there  had 
or  had  not  been  a  tender  to  Harrison.  The  warrant  was  in  the  usual 
form,  and  was  signed  by  Bayes  and  Pennington  for  the  landlords.  It 
occurred  to  my  brother  Channbll  and  myself,  who  together  with  my 
brother  Mabtin  heard  this  case,  that  it  was  doubtful  whether,  under  the 
circumstances,  Ba3'es  and  Pennington  could  be  liable  for  the  act  of 
Harrison,  —  whether  in  fact  they  were  anything  more  than  a  mere  con- 
duit-pipe for  communicating  authority  from  the  landlords  to  Harrison. 
For  my  own  part,  and  I  believe  I  may  say  for  my  brother  Channell, 
if  there  had  been  nothing  more  we  should  have  continued  to  entertain 
great  doubt  whether  they  would  have  been  liable.  It  is  certain  that  a 
messenger  who  delivers  a  letter  containing  a  warrant  of  distress,  not 
knowing  the  contents  of  the  letter,  is  not  responsible ;  and  I  cannot 
help  thinking  that  if  a  servant  was  sent  with  this  message  to  a  broker, 
*^  My  master  desires  you  to  distrain  for  rent  due  to  him,"  the  servant 
would  not  be  liable  as  a  person  ordering  or  committing  the  trespass.  So, 
if  a  person  wrote  a  letter  in  these  terms,  *^  My  friend,  having  a  bad 
band,  is  unable  to  write,  and  he  requests  me  to  write  and  tell  you  to 
distrain  on  his  tenant,"  it  is  difficult  to  say  that  a  person  so  writing 
would  be  liable  to  an  action.  But  in  oi*der  to  show  that  our  doubt 
is  not  unfounded,  I  would  refer  to  Story  on  Agency,  sec.  313,  and  the 
cases  which  are  collected  and  extremely  well  stated  in  Smith's  Master 
and  Servant,  p.  216 ;  also  to  Sands  v.  Child,  3  Lev.  351.  That  was  an 
action  for  suing  in  the  admiralty  for  a  matter  done  on  the  land,  and 
thereby  staying  the  plaintiffs  ship  bound  for  the  East  Indies.  There 
was  a  special  verdict,  and  it  was  found  ''  that  all  this  was  done  by  the 
defendants  as  agents  of  the  East  India  Company."  After  judgment 
for  the  plaintiff  a  writ  of  error  was  brought,  and  it  was  argued :  '^  That 
this  whole  affair  being  transacted  on  behalf  of  the  company,  the  action 
ought  to  have  been  brought  against  the  company,  and  not  against  the 
defendants,  their  servants.  But  all  this  was  overruled  by  both  courts ; 
for,  first,  this  is  not  like  the  case  in  Godbolt,  185,  where  one  sued  in 
the  admiralty  for  another,  by  a  warrant  of  attorney,  as  his  agent :  for 
here  it  is  not  found  that  they  had  any  warrant  of  attorney,  and  they 
must  have  done  this  of  their  own  heads.  Secondly,  if  it  had  been 
done  by  warrant  of  attorney  from  the  company,  yet  that  would  not 
excuse  the  matter,  for  the  warrant  of  no  man,  not  even  of  the  king 
himself,  can  excuse  the  doing  of  an  illegal  act ;  for  although  the  com- 
manders are  trespassers,  so  are  also  the  persons  who  did  the  fact."  [It 
is  put  there  on  their  doing  the  *^  fact,"  as  it  is  called.]  The  same  doc- 
trine is  lud  down  by  Holt;  C.  J.,  in  his  judgment  in  Lane  v.  Cotton, 
12  Mod.  473,  488,  and  also  in  Thompson  v.  Gibson,  7  M.  &  W.  456« 
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and  Perkins  v.  Smith,  1  Wils.  328.  The  marginal  note  of  the  latter 
case  is :  ^^  Trover  lies  against  a  servant  who  disposes  of  goods,  the 
property  of  another,  to  his  master's  use,  whether  he  has  any  authoritjr 
or  not  from  his  master  for  so  doing."  The  Chief  Justice  said :  **'  The 
point  is,  whether  the  defendant  is  not  a  tort-feasor,  for  if  he  is  so  no 
authority  that  he  can  derive  from  his  master  can  excuse  him  from 
being  liable  in  this  action.^  [Hughes,  the  bankrupt,  had  no  right 
to  deliver  these  goods  to  Smith.  The  gist  of  trover  is  the  detainer 
or  disposal  of  goods,  which  are  the  property  of  another,  wrongfully; 
and  it  is  found  that  the  defendant  disposed  of  them  to  his  master's  use, 
which  his  master  could  give  him  no  authority  to  do."  That  is  an 
authority  for  the  purpose  of  showing  that  the  defendant  in  such  case 
would  be  liable  because  it  was  his  act  Now,  it  was  said  that  if  a 
man  commanded  a  person  to  go  to  a  third  person,  the  person  bringing 
the  message  would  be  liable  to  an  action.  I  think  it  quite  clear  that  no 
man  could  communicate  authority  to  another  to  commit  a  wrongful  act ; 
but  at  the  time  the  defendant  gave  this  order  the  act  was  not  wrongful 
Therefore,  if  the  defendant  had  appeared  to  be  in  the  position  indi- 
cated in  these  cases,  my  brother  Channell  and  I  should  have  been,  I 
think,  rather  confirmed  in  our  doubts  than  otherwise.]  It  seems  to  os, 
however,  that  the  matter  is  not  purely  one  of  law,  but  also  of  fact,  and 
upon  examination  of  all  the  circumstances  we  think  that  the  defend- 
ants, Bayes  and  Pennington  were  more  than  mere  transmitters  of 
authority  from  one  person  to  another,  and  that  they  themselves  were 
actually  ordering  the  distress  to  be  made.  [It  is  not  necessary  to  say 
whether  they  would  have  been  liable  to  Harnson  for  hie  costs  and  ex- 
penses, or  whether  he  would  have  been  liable  to  them  if  he  had  miscon- 
ducted himself  in  the  distress.  Very  probably,  however,  both  these  things 
would  be  so.  At  all  events,  we  look  on  these  defendants  as  the  per- 
sons who  are  themselves  ordering  the  act  to  be  done,  and  not  merely 
communicating  an  authority  to  a  third  person.]  If  that  be  so,  they  are 
as  much  the  persons  who  have  done  the  act  as  if  their  own  hands  bad 
done  it,  and  the  result  is  that  the  rule  must  be  discharged.  This  is  the 
Judgment  of  the  whole  court,  but  my  brother  Mabtim  does  not  parti- 
cipate in  the  doubt  which  my  brother  Chamnbll  and  myself  entertained. 

Hule  discharged} 

1  According  to  the  report  in  5  R  &  N.  891,  Braxwbli^  B.,  here  said:  "Theie- 
fore  a  seirant  or  agent  is  liable  for  a  misfeasance  becanse  he  is  a  wrongdoer.  But  it 
10  said  that  the  issuing  the  warrant  of  distrees  was  not  wrongfnL" 

The  passages  in  brackets  are  from  the  report  in  29  L.  J.  h.  a.  Ex.  S24.— Ed. 

<  See  Bates  v.  PilUng,  6  B.  &  C.  38  (18S6).— En. 
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HOBNEB  V.  LA.WBENCE. 
SuFREME  Court  of  New  Jebset.     1874 

[37  N,  J.  L,  46.] 

Oh  cerHarari  to  the  Burlington  Pleas. 

Argoed  at  November  Term,  1873,  before  Justioes  Bbdlb,  Dalbimflb* 
and  ScuDDER. 

For  the  plaintiff  in  certiorari j  F.  Voarhees. 

For  the  defendant,  Kingman. 

The  opinion  of  the  ooart  was  delivered  by 

Bedlb,  J.  Lawrence  had  two  hogs  in  pasture  upon  Lamb's  farm,  in 
a  field  adjoining  a  strip  of  woodland  owned  by  Forsyth,  but  separated 
by  a  worm  fence,  and  through  which  woodland  ran  the  Camden  and 
Burlington  County  Bailroad.  Forsyth  procured  the  wood  upon  his 
land  to  be  cut,  and  employed  Homer  with  two  teams  to  haul  it  at  a 
certain  sum  per  da}'  for  each  team.  Forsyth  lived  about  five  miles  from 
the  woodland,  and  Homer  about  a  mile  from  Forsyth.  The  case  shows 
no  instraction  from  Forsyth  to  Homer  how  to  reach  the  woodland,  but 
it  appears  that  to  get  the  wood  it  was  necessary  to  go  through  the  field 
where  the  hogs  were  being  pastured.  There  are  no  facts,  however, 
showing  that  Forsyth  had  any  right  to  a  way  by  necessity  over  Lamb's 
land.  Homer  saw  Lamb  and  got  permission  from  him  to  open  a  gap 
hi  the  fence  at  a  certain  place,  but  with  directions  to  close  it  up  after 
he  went  in  and  after  he  came  ont,  and  also  stating  '^  that  there  were 
hogs  and  cattle  in  the  field  adjoining,  which  might  get  through  and  on 
to  the  railroad  and  get  killed."  Homer  opened  the  gap  and  passed 
through  with  his  two  teams  and  wagons  and  a  hired  man,  leaving  the^ 
gap  open  while  the  wagons  were  being  loaded,  but  closing  it  after 
driving  oat.    This  occurred  twice  on  one  day  and  once  on  the  next. 

Without  referring  frirther  to  the  evidence,  the  case  shows  suflScient 
to  justify  the  Pleas  in  finding  that  the  hogs  escaped  through  the  gap, 
and  that  one  was  killed  and  the  other  injured  upon  the  railroad.  But 
it  is  said  that  there  can  be  no  recovery,  because  Homer  was  the  agent 
or  servant  of  Forsyth,  and  that  the  failure  of  Horner  to  put  up  the  bars, 
was  a  mere  neglect  of  duty  in  the  course  of  such  agency,  for  which  he 
should  be  responsible  only  to  his  principal 

Whether,  in  answer  to  that,  Homer  was  engaged  in  an  independent 
employment,  or  whether  the  immunity  of  an  agent  or  servant  to  a  third 
person  extends  beyond  mere  neglects  in  the  scope  of  an  agency  arising 
oat  of  or  in  reference  to  matters,  in  the  nature  of  contracts  between 
tfie  principal  and  third  parties  (Shearm.  &  Bed.  on  Neg.  ff  111,  112), 
or  what  the  exact  limit  of  responsibility  may  be,  need  not  now  be  set- 
tled, for  the  evidence  is  such  that  the  court  below  could  have  considered 
Bomer  as  having  wilfhlly  left  down  the  bars,  and  thereby  became  re- 
sponsible for  his  own  tort,  without  referenoe  to  any  qaestion  of  agency. 
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He  had  no  directions  from  Forsyth  how  to  go  upon  the  wood  lot,  ot 
how  to  manage  with  the  fence.  It  does  not  appear  that  he  informed 
Forsj'th  of  Lamb's  permission,  but  if  Horner  is  considered  as  Forsyth's 
servant  he  could  only,  at  best,  stand  as  a  servant,  with  authority  from 
Forsyth,  precisely  the  same  as  the  permission  given  by  Lamb,  and 
subject  to  the  direction  that  he  should  close  up  the  fence,  while  the 
wagons  were  being  loaded,  to  prevent  the  escape  of  the  hogs.  Now, 
according  to  the  fair  and  natural  conclusion  of  the  case,  Horner  pur- 
posely left  down  the  fence  and  trusted  to  watching  the  gap,  so  as  to 
prevent  the  hogs  from  going  through,  if  they  should  attempt  it.  They 
escaped  his  vision,  no  doubt,  while  he  and  his  hired  man  had  foigotten 
their  sentry  duty  at  the  gap.  His  conduct  was  not  mere  neglect, — it 
was  intentional  and  wilful  violation  of  his  authority.  It  was  his  own 
mis/eaaancey  for  which,  as  servant,  he  cannot,  in  any  respect,  cbiim 
exemption  against  the  party  injured. 

This  inew  of  the  case  sustains  the  judgment  below,  and  it  shoold  be 
affirmed. 


OSBORNE  V.  MORGAN  aiid  others. 
Supreme  Judicial  Court  of  Massachusetts.     1881. 

[130  Afoii.  los.] 

Gray,  C.  J.  The  declaration  is  in  tort,  and  the  material  allegatioDS 
of  fact)  which  are  admitted  by  the  demurrer,  are  that  while  the  plaintiff 
was  at  work  as  a  carpenter  in  the  establishment  of  a  manufacturing 
corporation,  putting  up  by  direction  of  the  corporation  certain  parti- 
tions in  a  room  in  which  the  corporation  was  conducting  the  business 
of  making  wire,  the  defendants,  one  the  superintendent  and  the  others 
agents  and  servants  of  the  corporation,  being  employed  in  that  business, 
negligently,  and  without  r^ard  to  the  safety  of  persons  rightfully  in 
the  room,  placed  a  tackle-block  and  chains  upon  an  iron  rail  suspended 
from  the  ceiling  of  the  room,  and  suffered  them  to  remain  there  in  such 
a  manner,  and  so  unprotected  from  falling,  that  by  reason  thereof  they 
fell  upon  and  injured  the  plaintiff.  Upon  these  facts,  the  plaintiff  was 
a  fellow-servant  of  the  defendants.  Farwell  t;.  Boston  &  Worcester 
Railroad,  4  Met  49 ;  Albro  v.  Agawara  Canal,  6  Gush.  75 ;  Gilman  v. 
Eastern  Raiboad,  10  Allen,  23d,  and  13  Allen,  433 ;  Holden  v.  Fitch- 
burg  Railroad,  129  Mass.  268 ;  Morgan  v.  Vale  of  Neath  Railway,  5 
B.  &  8.  570,  736,  and  L.  R  1  Q.  B.  149. 

The  ruling  sustaining  the  demurrer  was  based  upon  the  judgment 
of  this  court,  delivered  by  Mr.  Justice  Merrick,  in  Albro  9.  Jaqnith,  4 
Gray,  99,  in  which  it  was  held  that  a  person  employed  in  the  mill  of  a 
manufacturing  corporation,  who  sustained  injuries  from  the  escape  of 
inflammable  gas^  occasioned  by  the  negligence  and  unskilfldness  of  ths 
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saperintendent  of  the  mill  in  the  management  of  the  apparatus  and 
fiztares  used  for  the  purpose  of  generating,  containing,  conducting, 
and  burning  the  gas  for  the  lighting  of  the  mill,  could  not  maintain  an 
action  against  the  superintendent  But,  upon  consideration,  we  are  all 
of  opinion  that  that  judgment  is  supported  by  no  satisfactory  reasons, 
and  must  be  overruled. 

The  principal  reason  assigned  was,  that  no  misfeasance  or  positive 
act  of  wrong  was  charged,  and  that  for  nonfeasance,  which  was  merely 
negligence  in  the  performance  of  a  duty  arising  from  some  express  or 
implied  contract  with  his  principal  or  employer,  an  agent  or  servant 
was  resx>onsible  to  him  only,  and  not  to  any  third  person.  It  is  often 
said  in  the  books,  that  an  agent  is  responsible  to  third  persons  for 
misfeasance  only,  and  not  for  nonfeasance.  And  it  is  doubtless  true 
that  if  an  agent  never  does  anything  towards  carrying  out  his  contract 
with  his  principal,  but  wholly  omits  and  neglects  to  do  so,  the  principal 
is  the  only  person  who  can  maintain  any  action  against  him  for  the 
nonfeasance.  But  if  the  agent  once  actuall}'  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it  is  his  duty  to  use  reasonable 
care  in  the  manner  of  executing  it,  so  as  not  to  cause  any  injury  to 
third  persons  which  may  be  the  natural  consequence  of  his  acts ;  and 
he  cannot,  by  abandoning  its  execution  midway  and  leaving  things  in  a 
dangerous  condition,  exempt  himself  from  liability  to  any  person  ,who 
suffers  injury  by  reason  of  his  having  so  left  them  without  proper  safe- 
guards. This  is  not  nonfeasance,  or  doing  nothing;  but  it  is  mis- 
feasance, doing  improperl3\  Ulpian,  in  Dig.  9,  2,  27,  9 ;  Parsons  v. 
Winchel^  5  Cush.  592  ;  Bell  v.  Josselyn,  8  Gray,  309  ;  Nowell  v.  Wright, 
8  Allen,  166  ;  Horner  v.  Lawrence,  8  Vroom,  46.  Negligence  and  un- 
skilfulness  in  the  management  of  inflammable  gas,  by  reason  of  which 
it  escapes  and  causes  injury,  can  no  more  be  considered  as  mere  non- 
feasance, within  the  meaning  of  the  rule  relied  on,  than  negligence  in 
the  control  of  fire,  as  in  the  case  in  the  Pandects ;  or  of  water,  as  in 
Bell  r.  Josselyn ;  or  of  a  drawbridge,  as  in  Nowell  v,  Wright,  or  of 
domestic  animals,  as  in  Parsons  v.  Winchell,  and  in  the  case  in  New 
Jersey. 

In  the  case  at  bar,  the  negligent  hanging  and  keeping  by  the  defendants 
of  the  block  and  chains,  in  such  a  place  and  manner  as  to  be  in  danger 
of  falling  upon  persons  underneath,  was  a  misfeasance  or  improper 
dealing  with  instruments  in  the  defendants*  actual  use  or  control,  for 
which  they  are  responsible  to  any  person  lawfully  in  the  room  and  injured 
bj  the  fall,  and  who  is  not  prevented  by  his  relation  to  the  defendants 
fiom  maintaining  the  action.  Both  the  ground  of  action  and  the  meas- 
ure of  damages  of  the  plaintiff  are  different  from  those  of  the  master. 
The  master*s  right  of  action  against  the  defendants  would  be  founded 
upon  his  contract  with  them,  and  his  damages  would  be  for  the  fnjury 
to  his  property,  and  could  not  include  the  injury  to  the  person  of  this 
plaintiff,  because  the  master  could  not  be  made  liable  to  him  for  such 
an  injury  resulting  from  the  fault  of  fellow-servants,  unless  the  master 
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had  himself  been  gailty  of  negligence  in  selecting  or  employing  them. 
The  plaintiff's  action  is  not  founded  on  any  contract,  bat  is  an  action 
of  tort  for  injuries  which,  according  to  the  common  experience  of  man- 
kind, were  a  natural  consequence  of  the  defendants'  negligence.  Hie 
fact  that  a  wrongful  act  is  a  breach  of  a  contract  between  the  wrong- 
doer  and  one  person  does  not  exempt  him  from  the  responsibility  tor 
it  as  a  tort  to  a  third  person  injured  thereby.  Hawkesworth  v.  Thomp- 
son, 98  Mass.  77 ;  Norton  v.  Sewall,  106  Mass.  143 ;  May  v.  Western 
Union  Telegraph,  112  Mass.  90 ;  Grinnell  v.  Western  Union  Telegraph, 
113  Mass.  299,  305  ;  Ames  v.  Union  Railway,  117  Mass.  541 ;  Mulchey 
V.  Methodist  Religious  Society,  125  Mass.  487 ;  Rapson  t;.  Gubitt,  9 
M.  &  W.  710 ;  George  v.  Skivington,  L.  R.  5  Ex.  1 ;  Parry  v.  Smith, 

4  C.  P.  D.  325 ;  Foulkes  v.  Metropolitan  Railway,  4  C.  P.  D.  267,  aod 

5  C.  P.  D.  157.  This  case  does  not  require  us  to  consider  whether 
a  contractor  or  a  servant,  who  has  completed  a  vehicle,  engine,  or 
fixture,  and  has  delivered  it  to  his  emplo.yer,  can  be  held  responsible 
for  an  injury  afberwards  suffered  by  a  third  person  from  a  defect  in  its 
original  construction.  See  Winterbottom  v.  Wright,  10  M.  &  W.  109 ; 
CoUis  V.  Selden,  L.  R  3  C.  P.  495  ;  Albany  t;.  Cunliff,  2  Comst  165 ; 
Thomas  v.  Winchester,  2  Selden,  397,  408 ;  Coughtry  v.  Globe  Woollen 
Co.,  56  N.  Y.  124,  127. 

It  was  further  suggested  in  Albro  v.  Jaquith,  that  many  of  the  cod- 
siderations  of  justice  and  policy,  which  led  to  the  adoption  of  the  rule 
that  a  master  is  not  responsible  to  one  of  his  servants  for  the  injurious 
consequences  of  negligence  of  the  others,  were  equally  applicable  to 
actions  brought  for  like  causes  by  one  servant  against  another.  The 
onlj'  such  considerations  specified  were  that  the  servant,  in  either  case, 
is  presumed  to  understand  and  appreciate  the  ordinary  risk  and  peril 
incident  to  the  service,  and  to  predicate  his  compensation,  in  soioe 
measure,  upon  the  extent  of  the  hazard  he  assumes ;  and  that "  the 
knowledge,  that  no  legal  redress  is  afforded  for  damages  occasioned  by 
the  inattention  or  unfaithfulness  of  other  laborers  engaged  in  the  same 
common  work,  will  naturally  induce  each  one  to  be  not  only  a  strict 
observer  of  the  conduct  of  others,  but  to  be  more  prudent  and  careful 
himself,  and  thus  by  increased  vigilance  to  promote  the  welfare  and 
safety  of  all."  The  cases  cited  in  support  of  these  suggestions  were 
Farwell  v,  Boston  &  Worcester  Railroad,  4  Met  49,  and  King  v.  Boston 
A  Worcester  Railroad,  9  Cush.  112,  each  of  which  was  an  action  bj 
a  servant  against  the  master ;  and  it  is  hard  to  see  the  force  of  the  sug- 
gestions as  applied  to  an  action  by  one  servant  against  another  servaot 

Even  the  master  is  not  exempt  fh)m  liability  to  his  servants  for  his 
own  negligence ;  and  the  servants  make  no  contract  with,  and  recei?e 
no  compensation  fh)m,  each  other.  It  may  well  be  donbted  whether 
a  knowledge,  on  the  part  of  the  servants,  that  they  were  in  no  event 
to  be  responsible  in  damages  to  one  another,  would  tend  to  make  each 
more  careful  and  prudent  himself.  And  the  mention  by  Chief  Jnstioe 
Shaw,  in  Farwell  v.  Boston  &  Worcester  Railroad,  of  the  opportunity 
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of  servants,  when  employed  together,  to  observe  the  condact  of  each 
other,  and  to  give  notice  to  their  common  employer  of  any  misconduct, 
incapacity,  or  neglect  of  duty,  was  accompanied  by  a  cautious  with- 
holding of  all  opinion  upon  the  question  whether  the  plaintiff  had  a 
remedy  against  the  person  actually  in  default ;  and  was  followed  by  the 
statement  (upon  which  the  decision  of  that  case  turned,  and  which 
has  been  affirmed  in  subsequent  cases,  some  of  which  have  been  cited 
at  the  beginning  of  this  opinion),  that  the  rule  exempting  the  master 
from  liability  to  one  servant  for  the  fault  of  a  fellow-servant  did  not 
depend  upon  the  existence  of  any  such  opportunity,  but  extended  to 
cases  in  which  the  J;wo  servants  were  employed  in  different  departments 
of  duty  and  at  a  distance  from  each  other.    4  Met  59-61. 

So  far  as  we  are  informed,  there  is  nothing  in  any  other  reported 
case,  in  England  or  in  this  country,  which  countenances  the  defendants' 
position,  except  in  Southcote  v.  Stanley,  1  H.  &  N.  247 ;  S.  C.  25  L.  J. 
(N.  S.)  Ex.  839  ;  decided  in  the  Court  of  Exchequer  in  1856,  in  which 
the  action  was  against  the  master,  and  Chief  Baron  Pollock  and  Barons 
Alderson  and  Bramwell  severally  delivered  oral  opinions  at  the  close  of 
the  argument.  According  to  one  report.  Chief  Baron  Pollock  uttered 
this  dictum:  '' Neither  can  one  servant  maintain  an  action  against 
another  for  negligence  while  engaged  in  their  common  employment.*' 
1  H.  A  N.  250.  But  the  other  report  contains  no  such  dictum^  and 
represents  Baron  Alderson  as  remarking  that  he  was  *'  not  prepared  to 
say  that  the  person  actually  causing  the  negligence  "  (evidently  mean- 
ing '^  causing  the  injury,"  or  ^^  guilty  of  the  negligence  "),  ^'  whether 
the  master  or  servant,  would  not  be  liable."  25  L.  J.  (N.  S.)  Ex.  840. 
The  responsibility  of  one  servant  for  an  injury  caused  by  his  own  negli- 
gence to  a  fellow-servant  was  admitted  in  two  considered  judgments  of 
the  same  court,  the  one  delivered  by  Baron  Alderson  four  months  before 
the  decision  in  Southcote  v,  Stanley,  and  the  other  by  Baron  Bramwell 
eight  months  afterwards.  Wiggett  v.  Fox,  11  Exch.  882,  889 ;  Degg 
o.  Midland  Railway,  1  H.  &  N.  778,  781.  It  has  since  been  clearly 
asserted  by  Barons  Pollock  and  Huddleston.  Swainson  v.  Northeastern 
Railway,  8  Ex.  D.  841,  848.  And  it  has  been  affirmed  by  direct  adju- 
dication in  Scotland,  in  Indiana,  and  in  Minnesota.  Wright  v,  Rox- 
bnrg,  2  Ct  of  Sess.  Cas.  (8d  series)  748 ;  Hinds  v.  Harl)ou,  58  Ind.  121 ; 
Hinds  v.Overacker,  66  Ind.  547;  Griffiths  v.  WolfVam,  22  Minn.  185. 

Exceptions  sustained, 
O.  F.  Verry  A  H.  i.  Parker^  for  the  plaintiff. 
TT.  8,  B.  Hopkins  <b  F.  T.  BUxckmer  for  the  defendants.^ 

1  In  DeUney  v.  Rocherean,  34  La.  Ann.  1 123, 1 128  (1882),  Bbbmudez,  C.  J.,  Mid : — 
"At  common  law,  an  agent  is  peraonallj  lesponsible  to  third  parties  for  doing 
something  which  he  ought  not  to  have  done,  but  not  for  not  doing  something  which 
he  ought  to  have  done,  the  agent,  in  the  latter  case,  being  liable  to  his  principal  only. 
For  non-feasance,  or  mere  neglect  in  the  performance  of  dnty,  the  responsibility  there- 
for must  arise  from  some  express  or  implied  obligation  between  particular  parties 
standing  in  privity  of  law  or  contract  with  each  other.    No  man  Is  bound  to  answer  for 
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GEORGE  L.  WEBER  v.   CAROLINE  WEBER. 

Supreme  Court  of  Michigan.     1882. 

[47  Mich.  569.] 

Case.     Plaintiff  brings  error.     Reversed. 

M,  JE.  Dowling^  for  plaintiff  in  error. 

D.  (J,  Holbrooke  for  defendant  in  error. 

Campbell,  J.  Plaintiff  sued  defendant  in  case  for  making  falae 
representations  to  him  concerning  the  freedom  from  encumbrance  of 
certain  land  which  she  sold  to  him  as  agent  for  her  husband  Henrj 
Weber.  The  declaration  contains  full  averments  showing  the  purchase 
and  payment  to  have  been  made  in  reliance  on  these  representationsy  — 
their  wilful  falsehood,  and  the  loss  of  the  entire  premises  by  sale  under 
the  mortgage  which  existed,  and  which  defendant  had  said  did  not  exist; 
by  declaring  that  there  was  no  encumbrance  whatever. 

Defendant  demurred  to  the  declaration  on  the  grounds  — fit^i^  that 
defendant  was  Henry  Weber's  wife  and  that  he  should  have  been  made 
co-defendant ;  second^  that  defendant  is  not  averred  to  have  been  in- 
terested in  the  property ;  thirds  that  it  does  not  appear  the  represen- 
tations were  made  at  Henry  Weber^s  request  and  by  his  authority ;  and 
fourth^  that  the  mortgage  being  recorded  was  notice.  The  court  below 
sustained  the  demurrer,  and  gave  judgment  for  defendant. 

It  is  not  now  claimed  that  the  fact  that  the  mortgage  was  recorded 
was  of  any  importance.  Where  positive  representations  are  made  con- 
cerning a  title  for  fraudulent  purposes,  and  are  relied  on,  it  can  hardly 
be  insisted  that  what  would  be  merely  constructive  notice  in  the  absence 
of  such  declarations  will  prevent  a  person  from  having  the  right  to  relj 
on  statements  which  if  true  would  render  a  search  unnecessary.  And 
it  is  not  necessarily  true  that  a  recorded  mortgage  is  unpaid,  merely 
because  not  discharged. 

Neither  is  it  true  that  an  agent  is  exempt  from  liability  for  fraad 
knowingly  committed  on  behalf  of  his  principal.  A  person  cannot 
avoid  responsibility  merely  because  he  gets  no  personal  advantage 
from  his  fraud.  All  persons  who  are  active  in  defrauding  others  are 
liable  for  what  they  do,  whether  they  act  in  one  capacity  or  another. 
No  one  can  lawfully  pursue  a  knowingly  fraudulent  employment;  and 
while  it  may  be  true  that  the  principal  is  often  liable  for  the  fraud  of 

each  yiolation  of  duty  or  obligation  except  to  those  to  whom  he  has  become  direcdj 
bound  or  amenable  for  his  conduct. 

"Every  one,  whether  he  is  principal  or  agent,  is  responsible  directly  to  penoof 
injured  by  his  own  negligence,  in  f  nlfilling  obligations  resting  upon  him  in  his  indindntl 
character  and  which  the  law  imposes  upon  him,  independent  of  contract.  No  man 
increases  or  diminishes  his  obligations  to  strangers  by  becoming  an  agent  If,  in  the 
course  of  his  agency,  he  comes  in  contact  with  the  person  or  property  of  a  stranger,  he 
is  liable  for  any  injury  he  may  do  to  either,  by  his  negligence,  in  respect  to  dntief 
imposed  by  law  upon  him  in  common  with  all  other  men." —Ed. 
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hiB  agent  though  himself  honest,  his  own  fraud  will  not  exonerate  his 
fraudulent  agent.  Starkweather  v.  Benjamin,  82  Mich.  306 ;  Josselyn 
r.  McAUister,  22  Mich.  300. 

If  liable  at  all,  the  agent  may  as  well  be  sued  separately,  as  any 
other  joint  wrong-doer.  It  is  not  usually  necessary  to  sue  jointly  in 
tort  And  we  do  not  thiuk  that  under  our  present  statutes  the  case  of 
husband  and  wife  makes  any  different  rule  applicable.  At  common  law 
the  husband  was  liable  personally  for  his  wife's  torts,  and  she  could  not 
be  sued  without  him.  But  under  our  statutes  now,  that  liabilitj^  has 
been  abolished,  and  she  is  solely  responsible  for  them.  Comp.  L. 
Sf  6129,  7382.  This  being  the  case,  we  can  see  no  ground  for 
joining  them  in  a  suit,  unless  both  are  sued  as  wrong-doers.  The 
evident  purpose  of  the  law  was  to  put  him,  as  to  her  personal  wrongs, 
on  the  same  footing  with  any  third  person. 

The  demurrer  should  have  been  overruled.  The  judgment  below 
must  be  reversed,  with  costs  of  both  courts,  and  the  defendant  required 
to  answer  over,  within  twent}*  days. 

The  other  Justices  concurred.^ 


FELTUS   BT  AL.  V.   SWAN. 
SuPREM£  Court  of  Mississippi.    1884. 

[6S  Mi$8,  415.] 

Appeal  from  the  Circuit  Court  of  Wilkinson  County.  Hon.  J.  B. 
Chrisman,  Judge. 

This  is  an  action  for  damages,  brought  on  September  3,  1884,  by 
J.  A.  V.  Feltus  and  others,  against  D.  D.  Withers  and  B.  P.  Swan. 
The  declaration  avers  that  the  plaintiffs  own  a  plantation  known  as 
Deer  Park,  and  that  defendant  Withers  owns  an  adjoining  plantation 
known  as  Lochdale,  ^^  which  is  and  has  been  for  more  than  ten  years 
past  onder  the  charge  and  control  of  defendant  Withers,  as  the  owner 
thereof,  and  defendant  B.  P.  Swan,  as  the  manager  and  agent  thereof, 
and  that  more  than  ten  years  ago  a  levee  was  built  by  the  respective 
owners  of  said  plantations,  and  fh>m  thence  until  now  has  remained  for 

1  In  Ciillen  v.  Thomson's  Trostees,  4  Macq.  424,  432-433  (1862),  Lord  Wbbtburt 
nid :  "  Can  it  be  maintained  as  a  proposition  of  law  that  a  servant  who  knowingly 
joins  with  and  assists  his  master  in  the  commission  of  a  frand  is  not  cirillj  responsible 
for  the  consequences  ?  All  persons  directly  concerned  in  the  commission  of  a  frand 
are  to  be  treated  as  principsJs.  No  party  can  be  permitted  to  excuse  himself  on  the 
gfoond  that  he  acted  as  the  agent  or  as  the  servant  of  another ;  and  the  reason  is 
plain,  —  for  the  contract  of  agency  or  of  service  cannot  impose  any  obligation  on 
the  agent  or  servant  to  commit  or  assist  in  the  committing  of  fraud."  In  the  same 
case,  at  p.  441,  Lord  Wbnsletbalb  said :  "  In  some  cases  a  man  may  innocently  assist 
in  a  transaction  which  is  a  fraud  on  some  one.  Of  course,  such  a  person  cannot  bo 
leaponsible  criminally  or  civilly."— £i>. 
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the  joint  protection  thereof  against  high  waters,  and  it  has  always  been 
the  custom,  and  plaintiffs  were  entitled  to  have  the  waters  from  time 
to  time  collecting  behind  and  back  of  said  levee,  and  being  in  and  upon 
their  said  land,  from  rain,  sipage,  and  overflow,  drained  and  carried 
away  from  the  same  through  a  certain  drain,  cut  and  run  around,  in, 
and  through  said  Lochdale  plantation,  and  thence  off  of  plaintiffs'  said 
land,  and  that  it  was  the  duty  of  defendants,  owning  and  occupymg 
the  adjoining  close  and  plantation  aforesaid,  to  open  the  said  drain, 
that  the  water  might  be  drained  off  of  plaintiffs'  land  aforesaid,  and 
plaintiffs'  land  could  only  be  drained  thix>ugh  defendants'  said  dose 
and  plantation ;  that  during  the  year  1884,  from  January  1  to  Sep- 
tember 1,  large  quantities  of  water,  from  rain,  sipage,  and  overflow, 
collected  in  and  driven  back  upon  plaintiffs'  land,  were  obstructed  and 
prevented  from  running  off  and  away  from  the  land  by  defendants' 
neglecting  and  refhsing  to  open  the  drain  aforesaid,  which  it  was  their 
duty  to  do,  and  by  reason  of  such  neglect  and  refdsal  the  aforesaid 
land  of  plaintiffs  for  the  time  aforesaid  waff  rendered  unfit  to  cultivate, 
and  greatly  damaged,  etc." 

Swan  demurred  to  the  declaration  on  the  ground  that,  as  the  agent 
of  Withers,  he  was  not  liable  for  the  acts,  omission,  and  neglect  averred 
in  the  declaration.  The  court  sustained  the  demurrer,  and  the  plain- 
tiffs asked  leave  to  amend  their  declaration  by  inserting  words  therein 
chaining  that  the  neglect  and  refusal  which  it  was  dedared  produced 
the  damage  to  the  plaintiffs  '^  was  malicious,  and  with  the  intention  of 
injuring  the  plaintiffs'  aforesaid  lands."  The  court  refused  to  grant 
such  leave,  and  dismissed  the  action  as  to  Swan.  The  plaintiffs  dis- 
missed as  to  Withers  and  appealed  against  Swan. 

C.  P.  Neilaon  and  2>.  O.  BramUtt^  for  the  appellants.  It  is  not 
clear  that  the  injury  complained  of  is  a  mere  non-feasance  of  the 
agent,  —  in  fact,  it  occurs  to  us  that  we  charge  a  positive  wrong. 
This  must  be  apparent  to  any  one  acquainted  in  theory  or  fact  with  the 
levee  system  of  the  Mississippi  River.  In  times  of  high  water,  back  of 
all  or  nearly  all  levees  large  quantities  of  water  collect  to  the  height  of 
the  river  water  in  front,  and  this  back  water  must  be  druned  off  as  the 
river  recedes,  otherwise  it  is  more  damaging  than  to  have  welcomed 
the  overflow.  And  it  is  also  true  that  there  are  natural  drains  in  many 
sections,  through  which  only  the  water  from  a  large  area  of  land  may 
be  carried  off.  But  whether  the  wrong  charged  is  a  misfeasance  or 
non-feasance,  we  contend  that  it  is  an  exception  to  the  general  role 
which  exempts  a  servant  from  personal  liabilit}"  to  a  third  person  for 
injuries  done  by  negligence  in  the  discharge  of  his  duties.  Here  is  a 
most  flagrant  outrage  done,  causing  great  damage,  which  was  alone  in 
the  power  of  appellee  and  Withers  to  avert,  and  they  are  equallj'  liable 
under  the  declaration  here,  and  were  properly  joined.  See  1  Wait's 
Act  and  Def.  264^265  ;  Addison  on  Torts,  3d  ed.  933.  It  was  error  in 
the  court  below  to  deny  our  application  to  amend  our  declaration. 

Carson^  ShieUh  d>  Carsofij  for  the  appellee. 
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Campbell,  C.  J.,  delivered  the  opinion  of  the  court. 

The  appellee,  being  a  mere  agent,  was  not  liable  for  an  omission  of 
dtftj,  except  to  his  pnncipal.  Story  Ag.  §§  308,  309 ;  Wharton  Ag. 
SS  535,  536  ;  Dulap's  Paley's  Ag.  396. 

The  proposed  amendment  would  not  have  made  the  declaration  good, 
for  whatever  motive  operated  on  the  agent,  the  charge  against  him  was 
only  that  he  had  failed  to  do,  and  not  that  he  had  done  anything 
malidonsly,  and  for  non-feasance  or  omission  to  act  at  all  the  agent  is 
answerable  only  to  his  employer.  AffimMd. 


BAIBD  sr  al.  t;.  SHIPMAN,  Admimistbakmu 
SuFREMB  Court  of  Illinois.     1890. 

[182  m.  16.] 

Appsal  from  the  Appellate  Court  for  the  First  District,  heard  in 
that  court  on  appeal  fh>m  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Frahk  Bakbr,  Judge,  presiding. 

The  following  opinion  of  the  Appellate  Court  fblly  presents  the  ques- 
tions arising  upon  this  record :  — 

Garneit,  p.  J.  ^'  This  is  an  appeal  fh>m  a  Judgment  for  damages^ 
foanded  on  the  alleged  negligence  of  appellants,  by  which  the  death  of 
Joseph  Gamett,  appellee's  intestate,  is  said  to  have  been  caused.  The 
place  where  the  injury  happened  was  in  a  bam  situated  on  premises  on 
Michigan  avenue,  in  Chicago,  belonging  to  Aaron  C.  Goodman,  who 
was  then,  and  for  several  3'ears  before,  a  resident  of  Hartford,  Con- 
necticut. Appellants  were  his  agents  for  renting  the  premises  during 
the  years  1884  and  1885,  and  during  both  years  were  carrying  on  the 
real  estate  business  in  Chicago.  On  the  trial,  evidence  was  given  tend- 
ing to  show  that  they  had,  in  fact,  complete  control  of  the  premises, 
with  the  residence  and  bam  thereon,  repairing  the  same  in  their  discre- 
tion, and  there  was  no  proof  that  in  such  matters  they  received  any 
directions  from  the  owner.  The  property  was  rented  by  appellants 
to  Emma  R.  Wheeler  and  A.  R.  Tillman  from  April  1,  1884,  to  April 
80, 1885,  and  to  Emma  R.  Wheeler  from  May  1,  1885,  to  April  30, 
1886.  Both  leases  were  in  writing,  and  by  the  terms  of  each  lease 
the  tenants  covenanted  to  keep  the  premises  in  good  repair.  The 
tenant  in  the  last  lease  rented  the  premises  to  Nellie  E.  Pierce,  who 
occupied  the  same  fh>m  April  28,  to  September,  1885.  The  evidence 
tends  to  prove  that  when  the  lease  was  made  to  Emma  R.  Wheeler,  the 
large  carriage  door  to  the  barn  was  in  a  very  insecure  condition,  and 
that  appellants,  through  one  Warner,  the  manager  of  their  renting 
department,  verbally  agreed  with  Mrs.  Wheeler  to  put  the  premises  in 
thorough  repair.    Nothing  was  done  to  improve  the  condition  of  the 
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door,  and  on  June  12,  1885,  while  the  deceased,  an  expressman  by 
occupation,  was  engaged  in  delivering  a  load  of  kindling  in  the  bam, 
for  one  of  the  parties  living  in  the  house,  the  door,  weighing  about  four 
hundred  pounds,  fell  from  its  fastenings,  and  injured  him  to  such  an 
extent  that  he  died  the  next  day. 

''  Appellants  make  two  points :  First,  that  the  verdict  is  deariy 
against  the  weight  of  the  evidence ;  second,  that  they  were  the  agenU 
of  the  owner,  Goodman,  and  liable  to  him  only,  for  any  negligeDoe 
attributable  to  them. 

^^  There  is  nothing  more  than  the  ordinary  conflict  of  evidence  foand 
in  such  cases,  presenting  a  question  of  fact  for  the  jur}-,  and  the  findlog 
must  be  respected  by  this  court  in  deference  to  the  w^U-settled  rule. 

*'  The  other  point  is  not  so  easily  disposed  of.  An  agent  is  liable  to 
his  principal  onlj'  for  mere  breach  of  his  contract  with  his  principal. 
He  must  have  due  regard  to  the  rights  and  safety  of  third  persons. 
He  cannot,  in  all  cases,  find  shelter  behind  his  principal.  If,  in  the 
course  of  his  agency,  he  is  entrusted  with  a  dangerous  machine,  to 
guaitl  himself  from  personal  liability  he  must  use  proper  care  in  its 
management  and  supervision,  so  that  others  id  the  use  of  ordinary 
care,  will  not  suffer  in  life,  limb,  or  property.  Suydam  v.  Moore,  8 
Barb.  858 ;  Phelps  v.  Wait,  80  N.  Y.  78.  It  is  not  his  contract  with  the 
principal  which  exposes  him  to,  or  protects  him  from,  liability  to  third 
persons,  but  his  common-law  obligation  to  so  use  that  which  he  con- 
trols as  not  to  injure  another.  That  obligation  is  neither  increased 
nor  diminished  by  his  entrance  upon  the  duties  of  agency,  nor  can  its 
breach  be  excused  by  the  plea  that  his  principal  is  qhargeable.  Delaney 
V.  Bochereau,  84  La.  Ann.  1128. 

'^  If  the  agent  once  actually  undertakes  and  enters  upon  the  exceo- 
tion  of  a  particular  work,  it  is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it,  so  as  not  to  cause  any  injury  to  third  persons 
which  may  be  the  natural  consequence  of  his  acts,  and  he  cannot,  by 
abandoning  its  execution  midway,  and  leaving  things  in  a  dangeroos 
condition,  by  reason  of  his  having  so  left  them  without  proper  safe- 
guards.   Osborne  v.  Morgan,  180  Mass.  102. 

''  A  number  of  authorities  charge  the  agent,  in  such  cases,  on  the 
ground  of  misfeasance,  as  distinguished  from  non-feasance.  Mechem, 
in  his  work  on  Agency  (sec.  572),  says:  *Some  oonfhsion  has  crept 
into  certain  cases  fW>m  failure  to  observe  clearly  the  distinction  between 
non-feasance  and  misfeasance.  As  has  been  seen,  the  agent  is  not 
liable  to  strangers  for  injuries  sustained  by  them  because  he  did  not 
ondertake  the  performance  of  some  duty  which  he  owed  to  his  principal 
and  imposed  upon  him  by  his  relation,  which  is  non-feasance.  Mis- 
feasance ma}'  involve,  also,  to  some  extent  the  idea  of  not  doing,  as, 
where  the  agent,  while  engaged  in  the  performance  of  his  undertaking, 
does  not  do  something  which  it  was  his  duty  to  do  under  the  circam- 
stances,  — does  not  take  that  precaution,  does  not  exercise  that  care, 
which  a  due  regard  for  the  rights  of  others  requires.     AH  this  is  not 
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doing,  but  it  is  oot  the  not  doing  of  that  which  is  imposed  upon  the 
agent  merely  by  virtue  of  his  relation,  but  of  that  which  is  imposed 
upon  him  by  law  as  a  responsible  individual,  in  common  with  all  other 
members  of  society.  It  is  the  same  not  doing  which  constitutes  action- 
able negligence  in  any  relation.*  To  the  same  effect  are  Lottman  v. 
Barnett,  62  Mo.  159 ;  Martin  v.  Benoist,  20  Mo.  App.  268 ;  Hamman 
9.  Stowe,  57  Mo.  93 ;  and  Bell  v.  Josselyn,  3  Gray,  309. 

*'  A  case  parallel  to  that  now  in  hand  is  Campbell  v.  Portland  Sugar 
Co.,  62  Me.  552,  where  agents  of  the  Portland  Sugar  Company  had  the 
charge  and  management  of  a  wharf  belonging  to  the  company,  and 
rented  the  same  to  tenants,  agreeing  to  keep  it  in  repair.  They  allowed 
the  covering  to  become  old,  worn,  and  insecure,  by  means  of  which  the 
plaintiff,  was  injured.^  The  court  held  the  agents  were  equally  respon- 
sible to  the  injured  person  with  their  principals. 

^^  Wharton,  in  his  work  on  Negligence  (sec.  535),  insists  that  the 
distinction,  in  this  class  of  cases,  between  non-feasance  and  misfeas- 
ance, can  no  longer  be  sustained ;  that  the  true  doctrine  is,  that  when 
an  agent  is  employed  to  work  on  a  particular  thing,  and  has  surren- 
dered the  thing  in  question  into  the  principal's  hands,  then  the  agent 
ceases  to  be  liable  to  third  persons  for  hurt  received  by  them  from  such 
thing,  though  the  hurt  is  remotely  due  to  'the  agenf  s  negligence,  the 
reason  being,  that  the  causal  relation  between  the  agent  and  the  person 
hurt  is  broken  by  the  interposition  of  the  principal  as  a  distinct  centre 
of  legal  responsibUities  and  duties,  but  that  wherever  there  is  no  such 
intermption  of  causal  connection,  and  the  agenfs  negligence  directly 
injures  a  stranger,  the  agent  having  liberty  of  action  in  respect  to  the 
injury,  then  such  stranger  can  recover  from  the  agent  damages  for  the 
injury.  The  rule,  whether  as  stated  by  Mechem  or  Wharton,  is  suffi- 
cient to  charge  appellants  with  damages  under  the  circumstances  dis- 
closed in  this  record.  They  had  the  same  control  of  the  premises  in 
question  as  the  owner  would  have  had  if  he  had  resided  in  Chicago, 
and  attended  to  his  own  leasing  and  repairing.  In  that  respect,  appel- 
lants remained  in  control  of  the  premises  until  the  door  fell  upon  the 
deceased.  There  was  no  interruption  of  the  causal  relation  between 
them  and  the  injured  man.  They  were,  in  fact,  for  the  time  being, 
substituted  in  the  place  of  the  owner,  so  far  as  the  control  and  man- 
agement of  the  property  was  concerned.  The  principle  that  makes  an 
independent  contractor,  to  whose  control  premises  upon  which  he  is 
working  are  surrendered,  liable  for  damages  to  strangers  caused  by  his 
negligence,  although  he  is  at  the  time  doing  the  work  under  contract 
with  the  owner  (Wharton  on  Negligence,  sec.  440),  would  seem  to  be 
sufficient  to  hold  appellants.  The  owner  of  cattle,  who  places  them  in 
the  hands  of  an  agister,  is  not  liable  for  damages  committed  by  them 
while  they  are  under  the  control  of  the  agister.  It  is  the  possession 
and  control  of  the  cattle  which  flx  the  liability,  and  the  law  imposes 
upon  the  agister  the  duty  to  protect  strangers  fW>m  injury  by  them. 
Ward  V.  Brown,  64  HL  807 ;  Ozbum  v.  Adams,  70  id.  291. 
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^*  When  appellants  rented  the  premises  to  Mrs.  Wheeler,  in  the  cUui- 
geroas  condition  shown  by  the  evidence,  they  voluntarily  set  in  motion 
an  agency,  which,  in  the  ordinary  and  natural  course  of  events,  woald 
expose  persons  entering  the  barn  to  personal  injury.  Use  of  the  bam 
for  the  purpose  for  which  it  was  used  when  the  deceased  came  to  his 
death,  was  one  of  its  ordinary  and  appropriate  uses,  and  might,  by 
ordinary  foresight,  have  been  anticipated.  If  the  insecure  condition 
of  the  door  fastenings  had  arisen  after  the  letting  to  Mrs.  Wheeler,  a 
different  question  would  be  presented ;  but  as  it  existed  before  and  at 
the  time  of  the  letting,  the  owner  or  persons  in  control  are  chargeable 
with  the  consequences.  Gridley  v.  Bloomington,  68  111.  47 ;  Tomle  v. 
Hampton,  129  Id.  379. 

^^  Neither  error  is  well  assigned,  and  the  judgnunt  is  affirmed." 

X.  £[.  BouteUy  for  the  appellant. 

Cameron  &  Hughes^  for  the  appellee. 

FftR  Curiam.  We  fully  concur  in  the  legal  proposition  asserted  m 
the  foregoing  opinion,  and  deem  it  unnecessary  to  add  to  what  ii 
therein  said  in  support  of  that  proposition. 

The  judgment  is  affirmed! 


SECTION  n. 
Unauthorized  Cantraete* 

BALLOU  V.  TALBOT. 
SuFBEKB  Judicial  Coubt  of  Massaghuseits,  1820. 

[16  Mass.  461 .] 

The  declaration  was  '^  in  a  plea  of  the  case  for  that  the  said  Talbot, 
at,  &c.,  on,  &C.,  by  his  note  of  that  date,  by  him  subscribed,  for  yeIuc 
received,  promised  the  plaintiff  to  pay  him,  or  his  order,  $380  on  de- 
mand with  interest,"  &c. 

Trial  on  the  general  issue,  in  May  last,  before  Jackson,  J.,  at  Taon- 
ton.  The  note  produced  was  signed  by  the  defendant,  and,  after  his 
name,  were  added  the  words  ^^  agent  for  David  Perry."  The  defendant 
objected  that  this  evidence  did  not  comport  with  the  declaration.  The 
plaintiff  offered  to  prove,  that  the  defendant  was  not  authorized  to 
make  the  note,  as  agent  for  Perry.  The  defendant  contended  that,  if 
that  was  the  fact,  still  the  plaintiff  could  not  recover  in  this  action ; 

1  8ee  Campbell  v.  Portland  Sugar  Co.,  62  Me.  552  (1878). 
Cases  on  conyersion  by  agents  are  collected  in  1  Ames  &  Smith's  Cases  on  Toita 
807-341.— Ed. 
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and  that  be  should  have  brought  a  special  action  on  the  case,  setting 
forth  that  the  defendant  undertook  to  act  as  agent,  and  pretended  to 
have  such  authority,  when  he  was  not  authorized. 

The  judge  overruled  this  objection,  intending  to  reserve  the  question 
for  the  consideration  of  the  whole  court.  The  trial  proceeded,  and 
the  plaintiff  obtained  a  verdict  on  the  ground  that  the  defendant  was 
not  authorized  to  sign  the  note,  as  agent  to  Perry. 

If,  in  the  opinion  of  the  court,  the  plaintiff  was  entitled  to  recover 
ander  these  circumstances,  judgment  was  to  be  rendered  on  the  ver- 
dict; otherwise  the  plaintiff  was  to  become  nonsuit,  or  such  order 
made  in  the  cause  as  to  the  Court  should  seem  proper. 

W.  and  ^.  Baylies^  for  the  defendant 

Morton^  for  the  plaintiff. 

Parker,  G.  J.  The  question  in  this  case  is  not  whether  the  defendant 
is  liable  for  having  undertaken  to  make  the  promise  for  Perry,  but 
whether  the  note  declared  on  is  the  note  of  the  defendant 

It  is  obvious,  from  the  signature,  that  it  was  neither  given  nor  re- 
ceived  as  the  defendant's  note.  It  is  found  by  the  jury,  that  he  had  no 
authority  to  sign  it  for  Perry ;  but  the  legal  inference  from  this  fact  is, 
not  that  it  became  his  promise  directly,  but  that  he  is  answerable  in 
damages  for  acting  without  authority.  What  is  stated  in  the  case  of 
Long  tr.  Golbum,  as  an  intimation  of  the  court,  was  undoubtedly  a 
settled  opinion,  viz. ,  that,  in  such  case,  a  special  action  upon  the  case 
would  be  the  proper  action. 

One  wa}',  and  perhaps  the  best  way,  to  ascertain  whether  a  party  is 
sued  in  the  right  form  of  action,  is  to  see  of  what  fact  the  declaration 
gives  him  notice,  and  whether  that  constitutes  substantially  the  contract 
to  which  he  is  called  to  answer.  In  the  case  before  us  the  defendant  is 
charged  with  having  made  a  promissory  note  to  the  plaintiff.  The  evi- 
dence produced  is  apparently  the  note  of  another.  But  he  wrongfully 
made  this  note  for  the  other.  This  is  entirely  new  ground,  of  which 
the  declaration  gave  him  no  notice,  and  which  he  cannot  be  expected 
to  be  prepared  to  answer. 

Besides,  if  the  note  is  to  be  considered  as  evidence  of  the  defendant's 
own  promise,  he  must  pay  according  to  the  tenor  of  it ;  whereas,  if  he 
were  sued  for  falsely  assuming  an  authority,  he  might  defend  himself 
by  showing  that  the  person,  for  whom  he  assumed  to  act,  had  after- 
wards ratified  his  act,  or  that  he  had  otherwise  satisfied  the  debt  for 
which  the  note  was  given,  or  perhaps,  he  might  show  that  no  debt  was 
due  for  which  the  note  was  given,  or  that  he  had  authority  to  make  it 
It  is,  in  short,  a  proper  subject  for  a  special  action,  in  which  damages 
will  be  recovered  according  to  the  injury  sustained. 

In  the  cases  cited  by  the  plaintiffs  counsel,  the  parties  held  per- 
sonally liable,  either  made  themselves  so  by  the  terms  of  the  contract^ 
though  purporting  to  act  for  another,  or  they  acted  in  certain  capacities 
in  which  they  had  no  right  to  bind  the  estate  of  those  for  whom  they 
undertook  to  act    In  the  case  before  ns,  the  promise  was  avowedly 
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made  by  the  defendant  for  Perrj ;  and  it  wag  matter  of  evidenoet 
extrinsic  to  the  contract,  whether  he  had  authority  or  not.  The  yerdict 
Is  set  aside,  and  the  plaintiff  most  be  called. 

PlainHff  nanmit} 


POLHILL  V.  WALTER. 
Kino's  Bench.    18S2. 

[SS.^ilcf.  114.] 

Declarahok  stated^  in  the  first  count,  that  J.  B.  Fox,  at  Pemam- 
buco,  according  to  the  usage  of  merchants,  drew  a  bill  of  exchange, 
dated  the  23d  of  April,  1829,  upon  Edward  Hancome,  requesting  him, 
sixty  days  after  sight  thereof,  to  pay  Messrs.  Turner,  Brade,  and  Co., 
or  order,  £140  16«.  %d,  value  received,  for  Mr.  Robert  Lott;  that 
afterwards  the  defendant,  well  knowing  the  premises,  did  falsely, 
fraudulently,  and  deceitfully  represent  and  pretend  that  he  waB  duly 
authorized  by  Hancorne  to  accept  the  said  bill  of  exchange  acoordiog 
to  the  usage  of  merchants,  on  behalf  and  by  the  procuration  of  Han- 
come, to  whom  the  same  was  so  direpted  as  aforesmd,  and  did  then 
and  there  falsely  and  fraudulently  pretend  to  accept  the  same  by  the 
procuration  of  Hancorne;  .that  the  said  bill  of  exchange  was  indorsed 
over,  and  by  various  indorsements  came  to  the  plaintiff*,  of  which  the 
defendant  had  notice;  that  the  plaintiff,  relying  upon  the  said  pre- 
tended acceptance,  and  believing  that  the  defendant  had  aathority 
fW>m  Hancome,  so  to  accept  the  bill  on  his  behalf,  and  in  considera- 
tion thereof,  and  of  the  indorsement,  and  of  the  delivery  of  the  bill  to 
him  the  plaintiff,  received  and  took  from  the  last  indorsers  the  bill  as 
and  for  payment  of  the  sum  of  money  in  the  bill  specified,  for  certain 
goods  and  merchandises  of  the  plaintiff  sold  to  Uie  indorsers;  that 
when  the  bill  became  due,  it  was  presented  to  Hancome  for  payment, 
but  that  he,  Hancorne,  did  not  nor  would  pay  the  same,  whereupon  the 
plaintiff  brought  an  action  against  Hancome  as  the  supposed  acceptor 
thereof ;  and  that  b}*  reason  of  the  premises,  and  the  said  false  repre- 
sentation and  pretence  of  the  defendant,  the  plaintiff  not  only  lost  the 
sum  of  money  in  the  bill  of  exchange  mentioned,  which  has  not  yet 
been  paid,  but  also  expended  a  large  sum,  to  wit,  £42  7«.,  in  unsuccess- 
fully suing  Hancome,  and  also  paid  £17  to  him  as  his  costs.  The 
second  count,  after  stating  the  drawing  of  the  bill  according  to  tbe 
custom  of  merchants,  by  Fox,  as  in  the  first  count,  alleged  that  the  de- 

1  Ace.:  Hall  v.  Crandall,  29  Cal.  567  (1866) ;  Nojes  v.  Loring,  65  Me.  408  (1867); 
Bartlett  v.  Tucker,  104  Mass.  386  (1870). 

Contra:  DuBenbuj  v,  EUia,  3  Johns.  Gas.  70  (1808) ;  bat  this  last  case  is 
prored  m  White  v,  Madiaon,  86  N.  Y.  117  (1862).  —Ed. 
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fendaDty  wel!  knowing  the  premises,  did  falsely-  and  deceitfully  represent 
mud  pretend  that  he,  tlie  defendant,  was  duly  authorized  by  Hancome 
to  accept  the  bill  according  to  the  said  usage  and  custom  of  merchants, 
on  behalf  and  by  the  procuration  of  Hancome,  to  whom  the  same  was 
directed,  and  did  accept  the  same  in  writing  under  pretence  of  the  pro- 
curation aforesaid ;  that  by  various  indorsements  the  bill  came  to  the 
plaintiff;  that  he,  the  plaintitT,  relying  on  the  said  pretended  procura- 
tion and  authority  of  Hancorne,  and  in  consideration  thereof,  and  of 
the  said  acceptance,  received  and  took  the  bill  as  and  for  payment  of  a 
sum  of  money  in- the  bill  specified,  in  respect  of  goods  sold  by  the  plain- 
tiff. The  count  then  stated  the  presentment  of  the  bill  to  Hancorne  and 
his  refusal  to  pay,  and  averred  that  it  became  and  was  the  duty  of  the 
defendant  to  pay  the  sum  in  the  bill  specified,  as  the  acceptor  thereof, 
but  that  he  had  refused.  There  was  a  similar  allegation  of  special 
damage  as  in  the  first  count  Plea,  not  guilty.  At  the  trial,  before 
Lord  Tbnterden,  C.  J.,  at  the  London  sittings  after  Hilary  term,  1831, 
it  appeared  in  evidence  that  the  defendant  had  formerly  been  in  part- 
nership with  Hancorne,  but  was  not  so  at  the  time  of  the  present  trans- 
action. The  latter,  however,  still  kept  a  counting-house  on  the  premises 
where  the  defendant  carried  on  business.  The  bill  of  exchange  drawn 
upon  Hancorne  was,  in  June,  1829,  left  for  acceptance  at  that  place, 
and,  afterwards,  a  banker's  clerk,  accompanied  by  a  Mr.  Armfieid, 
then  a  partner  in  the  house  of  the  payees,  called  for  the  bill.  The 
defendant  stated  that  Hancorne  was  out  of  town,  and  would  not  return 
for  a  week  or  ten  days,  and  that  it  had  better  be  presented  again.  This 
the  clerk  refused,  and  said  it  would  be  protested.  Armfieid  then  repre- 
sented to  the  defendant  that  expense  would  be  incurred  by  the  protest, 
and  assured  him  that  it  was  all  correct;  whereupon  the  defendant, 
acting  upon  that  assurance,  accepted  it  per  procuration  of  Mr.  Han- 
corne. After  this  acceptance,  it  was  indorsed  over  by  the  payees.  On 
the  return  of  Hancome,  he  expressed  his  regret  at  the  acceptance,  and 
refused  to  pay  the  bill  The  plaintiff  sued  him,  and,  on  the  defendant 
appearing  and  stating  the  above  circumstances,  was  nonsuited.  The 
present  action  was  brought  to  recover  the  amount  of  the  bill,  and  the 
costs  incurred  in  that  action,  amounting  in  the  whole  to  £196.  The  de- 
fendant's counsel  contended  that  as  there  was  no  fraudulent  or  deceitM 
intention  on  the  part  of  the  defendant,  he  was  not  answerable.  Lord 
Tenterden  was  of  that  opinion,  but  left  it  to  the  jury  to  determine 
whether  there  was  such  fVaudulent  intent  or  not ;  and  directed  them  to 
find  for  the  defendant  if  they  thought  there  was  no  fraud,  otherwise  for 
the  plaintiff ;  giving  the  plaintiff  leave  to  enter  a  verdict  for  the  snm  of 
£196  if  the  oonrt  should  be  of  opinion  that  he  was  entitled  thereto. 
The  jury  found  a  verdict  for  the  defendant.  In  the  ensuing  Easter 
term  Sir  James  Scarlett  obtained  a  rule  nisi,  according  to  the  leave 
reserved,  against  which  in  the  last  term  cause  was  shown  by 

Campbell  and  F.  Kelly. 

Sir  James  Scarlett  and  IZayd^  contra. 
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Lord  TEiiTEBDEK,  C.  J.,  now  delivered  the  jadgment  cl  the 
Court.*  .  .  . 

On  the  argument^  two  points  were  made  b}*  the  plaintiflTs  ooanad. 
It  was  contended,  in  the  first  place,  that  although  the  defendant  was 
not  guilty  of  any  fraud  or  deceit,  he  might  be  made  liable  as  acceptor 
of  the  bill ;  that  the  second  count  was  applicable  to  that  view  of  the 
case ;  and  that,  after  rejectiug  the  allegations  of  fraud  and  falsehood  in 
that  count,  it  contained  a  sufficient  statement  of  a  cause  of  action 
against  him,  as  acceptor.  But  we  are  clearly  of  opinion  that  the 
defendant  cannot  be  made  responsible  in  that  character.  It  is  enough 
to  say  that  no  one  can  be  liable  as  acceptor  but  the  person  to  whom 
the  bill  is  addressed,  unless  he  be  an  acceptor  for  honor,  which  the 
defendant  certainly  was  not. 

This  distinguishes  the  present  case  from  that  of  a  pretended  agent, 
making  a  promissory  note  (referred  to  in  Mr.  Roscoe's  Digest  of  the 
Law  of  Bills  of  Exchange,  note  9,  p.  47),  or  purchasing  goods  in  the 
name  of  a  supposed  principal.  And,  indeed,  it  may  well  be  doubted  if 
the  defendant,  by  writing  this  acceptance,  entered  into  any^  coutract  or 
warranty  at  all,  that  he  had  authorit}'  to  do  so ;  and  if  he  did,  it  woald 
be  an  insuperable  objection  to  an  action  as  on  a  contract  hy  this  plain- 
tiff, that  at  all  events  there  was  no  contract  with,  or  warranty  to,  him. 

It  was  in  the  next  place  contended  that  the  allegation  of  falsehood 
and  fraud  in  the  first  count  was  supported  by  the  evidence ;  and  that, 
in  order  to  maintain  this  species  of  action,  it  is  not  necessary  to  proTe 
that  the  false  representation  was  made  from  a  corrupt  motive  of  gain 
to  the  defendant,  or  a  wicked  motive  of  injury  to  the  plaintiff:  it  was 
said  to  be  enough  if  a  representation  is  made  which  the  part}'  making  it 
knows  to  be  untrue,  and  which  is  intended  by  him,  or  which,  from  the 
mode  in  which  it  is  made,  is  calculated,  to  induce  another  to  act  on 
the  faith  of  it,  in  such  a  way  as  that  he  may  incur  damage,  and  that 
damage  is  actually  incurred.  A  wilful  falsehood  of  such  a  nature  was 
contended  to  be,  in  the  legal  sense  of  the  word,  a  fVaud ;  and  for  this 
position  was  cited  the  case  of  Foster  v.  Charles,  6  Bingh.  396,  7  Bingfa. 
105,  which  was  twice  under  the  consideration  of  the  Court  of  Common 
Pleas,  and  to  which  may  be  added  the  recent  case  of  Corbet  v.  Brown, 
8  Bingh.  33.  The  principle  of  these  cases  appears  to  us  to  be  well 
founded,  and  to  apply  to  the  present. 

It  is  true  that  there  the  representation  was  made  immediately  to  the 
plaintiff,  and  was  intended  by  the  defendant  to  induce  the  plaintiff  to 
do  the  act  which  caused  him  damage.  Here,  the  representation  is 
made  to  all  to  whom  the  bill  mav  be  offered  in  the  course  of  circula* 
tion,  and  is,  in  fact,  intended  to  be  made  to  all,  and  the  plaintiff  is 
one  of  those  ;  and  the  defendant  must  be  taken  to  have  intended,  that 
all  such  persons  should  give  credit  to  the  acceptance,  and  thereby  act 
upon  the  faith  of  that  representation,  because  that,  in  the  ordinary 
course  of  business,  is  its  natural  and  necessary  result. 

^  The  Chief  Justice's  statement  of  the  case  is  omitted.  —  Ed. 
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If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and,  thereby, 
in  sahstanoe,  represented  tliat  he  had  authority  from  the  drawee  to 
make  it,  knew  that  he  had  no  sach  authority  (and  upon  the  evidence 
there  can  be  no  doubt  that  he  did),  the  representation  was  untrue  to 
bis  knowledge,  and  we  think  that  an  action  will  lie  against  him  b}'  the 
plaintiff  for  the  damage  sustained  in  consequence. 

If  the  defendant  had  had  good  reason  to  believe  his  representation 
to  be  true^  as,  for  Instance,  if  he  had  acted  upon  a  power  of  attorney 
which  he  supposed  to  be  genuine,  but  which  was,  in  fact,  a  forgery, 
he  would  have  incurred  no  liabilit}^  for  he  would  have  made  no  state- 
ment which  he  knew  to  be  false:  a  case  very  different  fh>m  the 
present,  in  which  it  is  clear  that  he  stated  what  he  knew  to  be  untrue, 
thongh  with  no  corrupt  motive. 

It  is  of  the  greatest  importance  in  all  transactions,  that  the  truth 
shoald  be  strictly  adhered  to.  In  the  present  case,  the  defendant  no 
doubt  believed  that  the  acceptance  would  be  ratified,  and  the  bill  paid 
when  due,  and  if  he  had  done  no  more  than  to  make  a  statement  of 
that  belief,  according  to  the  strict  truth,  by  a  memorandum  appended 
to  the  bill,  he  would  have  been  blameless.  But  then  the  bill  would 
never  have  circulated  as  an  accepted  bill,  and  it  was  only  in  conse- 
quence of  the  false  statement  of  the  defendant  that  he  actually  had 
authority  to  accept,  that  the  bill  gained  its  credit,  and  the  plaintiff 
sustained  a  loss.  For  these  reasons  we  are  of  opinion  that  the  rule 
should  be  made  absolute  to  enter  a  verdict  for  the  plaintiff. 

IttUe  absolute. 


8M0UT  V.  ILBERY. 
Exchequer.     1842« 
[10  M.  i-  W.  1.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Pleas,  first,  except  as  to  £6  7«.,  parcel,  &c.,  nunquam  indebitcOus; 
secondly,  except  as  to  the  said  sum  of  £6  7s.,  parcel,  &c.,  payment; 
thirdly,  as  to  the  sum  of  £6  7*.,  parcel,  &c.,  payment  into  court  of  that 
sum,  and  nunquam  indebitatus  ultra.  The  replication  took  issue  on 
the  first  plea,  denied  the  payment  alleged  in  the  second,  and  accepted 
the  £6  7«.,  in  satisfaction  as  to  so  much  of  the  debt  demanded. 

At  the  trial  before  Gurnet,  B.,  at  the  Middlesex  Sittings  in  Michael- 
mas Term,  1841,  it  appeared  that  the  plaintiff  was  a  butcher,  and  the 
defendant  the  widow  of  James  Ilbery,  who  left  England  for  China  in 
May,  1839,  and  was  lost  in  the  outward  voyage,  on  the  14th  October, 

1839.  The  news  of  his  death  arrived  in  England  on  the  13th  of  March, 

1840.  The  plaintiff  had  supplied  meat  to  the  family  before  Mr.  Ilbery 
«»ailed,  and  during  his  voyage,  and  the  supply  continued  down  to  the 
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time  of  the  news  of  his  deatli,  and  even  afterwards.  Upon  the  Uth 
October,  1839,  the  day  of  Mr.  Ilbery 's  death,  the  amount  of  the  debl 
was  £52  Ids.  lid.  Between  that  day  and  the  arrival  of  the  news  of  the 
death,  meat  had  been  supplied  to  the  amount  of  £19  ds, ;  and  after  thit, 
the  supply  amounted  to  £6  7^. 

Tliis  action  was  brought  for  these  two  sums  (togetiier)  £25  165.  The 
defendant  paid  £6  75.  into  court,  and  relied  on  a  payment  of  £20,  as 
discharging  her  from  the  plaintifTs  claim  for  meat  supplied  after  the 
date  of  her  husband's  death;  and  the  counsel  for  the  defendant  gave  in 
evidence  the  following  receipt  signed  by  the  plaintiff,  dated  the  SOtfa 
March,  1840 :  ''  Received  of  Mrs.  Ilbery,  £20."  The  plaintiff  insisted 
that  the  £20  had  been  paid  generally  on  account,  and  must  be  applied 
as  a  payment  by  the  executors  in  part  satisfaction  of  the  debt  of  the 
husband  ;  and  called  Mr.  DoUman,  the  executor.  From  his  evidence 
it  appeared,  that  Mr.  Ilbery  had  left  the  management  of  his  affairs  in 
his  hands,  and  whenever  Mrs.  Ilbery  wanted  money  she  had  it  from 
him.  DoUman  and  Mrs.  Ilbery  were,  by  Ilbery's  will,  appointed  exe- 
cutor and  executrix ;  but  he  alone  proved  the  will,  on  the  21st  March, 
1840,  power  being  reserved  in  the  usual  way  for  her  to  prove  also.  On 
the  28th  March,  Mr.  DoUman  gave  Mrs.  Ilbery  five  or  six  cheques, 
and  among  others,  one  for  £20,  payable  to  the  plaintiff.  This  cheque 
she  paid  to  the  plaintiff,  and  took  his  receipt  as  above  mentioned. 

At  that  time  it  was  supposed  that  Ilbery's  estate  was  solvent  It 
turned  out  to  be  otherwise  ;  and  DoUman,  who  was  engaged  with  hun 
in  the  adventure  to  China,  had  become  bankrupt 

The  question  left  to  the  jury  was,  whether  the  £20  was  paid  on  the 
executorship  account,  or  on  the  account  of  Mrs.  Ilberj'  only,  and  in 
discharge  of  that  debt  which  (on  both  sides,  as  weU  as  in  the  learned 
Judge's  opinion)  was  taken  to  have  been  due  fh>m  her. 

The  jury  fouud  that  it  was  paid  on  the  executorship  account,  and 
gave  their  verdict  for  the  plaintiff  for  £19  9«.,  the  price  of  the  meat 
supplied  between  the  day  of  Mr.  Ilbery's  death,  and  the  arrival  of  the 
intelligence  of  it.  A  rule  having  been  obtained  in  Michaelmas  Term 
to  show  cause  wh}^  that  verdict  should  not  be  set  aside,  and  a  new  trisi 
had,  on  the  ground  that  the  defendant  was  not  Uable  for  the  meat  sup- 
plied after,  but  before  she  had  any  knowledge  of,  her  husband's  death. 

Hindmarch  (Jisrvis  with  him)  showed  cause. 

Erle^  in  support  of  the  rule. 

The  judgment  of  the  court  was  now  delivered  by 

Alderson,  B.*  The  point,  how  far  an  agent  is  personaUy  liiblc 
who,  having  in  fact  no  authority,  professes  to  bind  his  principal  has 
on  various  occasions  lieen  discussed.  There  is  no  doubt  that  in  the 
case  of  a  fraudulent  misrepresentation  of  his  authority,  with  an  inten- 
tion to  deceive,  the  agent  would  be  personally  responsible.  But  inde- 
pendently of  this,  which  is  perfectly  ftee  from  doubt,  there  seem  to  be 

^  After  stathig  the  case.  —  Eo 
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still  two  other  classes  of  cases,  in  which  an  agent  who  without  actual 
authority  makes  a  contract  in  the  name  of  his  principal,  is  personally 
liable,  even  where  no  proof  of  such  fraudulent  intention  can  be  given. 
First,  where  he  has  no  authority,  and  knows  it,  but  nevertheless  makes 
the  contract  as  having  such  authority.  In  that  case,  on  the  plainest 
principles  of  Justice,  he  is  liable.  For  he  induces  the  other  party  to 
enter  into  the  contract  on  what  amounts  to  a  misrepresentation  of  a 
fact  peculiarly  within  his  own  knowledge ;  and  it  is  but  just,  that  he 
who  does  so  should  be  considered  as  holding  himself  out  as  one  haviug 
competent  authority  to  contract,  and  as  guaranteeing  the  consequences 
arising  from  any  want  of  such  authority.  But  there  is  a  third  class,  in 
which  the  courts  have  held,  that  where  a  party  making  the  contract  as 
agent  bandjide  believes  that  such  authority  is  vested  in  him,  but  has  in 
fact  no  such  authority,  he  is  still  personall}*  liable.  In  these  cases,  it 
is  true,  the  agent  is  not  actuated  by  any  fraudulent  motives ;  nor  has 
he  made  any  statement  which  he  knows  to  be  untrue.  But  still  his 
liability  depends  on  the  same  principles  as  before.  It  is  a  wrong,  differ- 
ing only  in  degree,  but  not  in  its  essence,  fh>m  the  former  case,  to  state 
as  true  what  the  individual  making  such  statement  does  not  know  to  be 
true,  even  though  he  does  not  know  it  to  be  false,  but  believes,  without 
sufficient  grounds,  that  the  statement  will  ultimately  turn  out  to  be 
correct.  And  if  that  wrong  produces  injury  to  a  third  person,  who  is 
wholly  ignorant  of  the  grounds  on  which  such  belief  of  the  supposed 
agent  is  founded,  and  who  has  relied  on  the  correctness  of  his  assertion, 
it  is  equally  just  that  he  who  makes  such  assertion  'should  be  personally 
liable  for  its  consequences. 

On  examination  of  the  authorities,  we  are  satisfied  that  all  the  cases 
in  which  the  agent  has  been  held  personally  responsible,  will  be  found 
to  arrange  themselves  under  one  or  other  of  these  three  classes.  In  all 
of  them  it  will  be  found,  that  he  has  either  been  guilty  of  some  fraud, 
has  made  some  statement  which  he  knew  to  be  false,  or  has  stated  as 
true  what  he  did  not  know  to  be  true,  omitting  at  the  same  time  to 
give  such  information  to  the  other  contracting  party,  as  would  enable 
him  equally  with  himself  to  judge  as  to  the  authority  under  which  he 
proposed  to  act 

Of  the  first,  it  is  not  necessary  to  cite  any  instance.  Folhill  v.  Walter, 
5  B.  &  Ad.  114,  is  an  instance  of  the  second ;  and  the  cases  where  the 
agent  never  had  any  authority  to  contract  at  all,  but  believed  that  he 
had,  as  when  he  acted  on  a  forged  warrant  of  attorney,  which  he 
thought  to  be  genuine,  and  the  like,  are  instances  of  the  third  class. 
To  these  may  be  added  those  cited  by  Mr.  Justice  Story,  in  his  book 
on  Agency,  p.  22(?,  note  8.  The  present  case  seems  to  us  to  be  dis- 
tinguishable from  all  these  authorities.  Here  the  agent  had  in  fact  full 
authority  originally  to  contract,  and  did  contract  in  the  name  of  the 
principal  There  is  no  ground  for  saying,  that  in  representing  her 
authority  as  continuing,  she  did  any  wrong  whatever.  There  was  no 
mala  fides  on  her  part ;  no  want  of  due  diligence  in  acquiring  knowl- 
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edge  of  the  revocation ;  no  omission  to  state  any  fkct  within  her  knowl- 
edge relating  to  it,  and  the  revocation  itself  was  by  the  act  of  God. 
The  continuance  of  the  life  of  the  principal  was,  ander  these  circam- 
stances,  a  fact  equally  within  the  knowledge  of  both  contracting  parties. 
If;  then,  the  true  principle  derivable  from  the  cases  is,  that  there  must 
be  some  wrong  or  omission  of  right  on  the  part  of  the  agent,  in  order 
to  make  him  personally  liable  on  a  contract  made  in  the  name  of  his 
principal,  it  will  follow  that  the  agent  is  not  responsible  in  such  a  case 
as  the  present  And  to  this  conclusion  we  have  come.  We  were,  in 
the  course  of  the  argument,  pressed  with  the  difficulty,  that  if  the  de- 
fendant be  not  personally  liable,  there  is  no  one  liable  on  this  contract 
at  all ;  for  Blades  v.  Free,  9  B.  &  Cr.  167 ;  4  Man.  &  Ry.  282^  has  de- 
cided, that  in  such  a  case  the  executors  of  the  husband  are  not  liable. 
This  may  be  so ;  but  we  do  not  think  that  if  it  be  sO;  it  affords  to  us  a 
sufficient  ground  for  holding  the  defendant  liable.  In  the  ordinary  case 
of  a  wife  who  makes  a  contract  in  her  husband's  lifetime,  for  which  the 
husband  is  not  liable,  the  same  consequence  follows.  In  that  case,  as 
here,  no  one  is  liable  upon  the  contract  so  made. 

Our  judgment,  on  the  present  occasion,  is  founded  on  general  prin- 
ciples applicable  to  all  agents ;  but  we  think  it  right  also  to  advert  to 
the  circumstance,  that  this  is  the  case  of  a  married  woman,  whose 
situation  as  a  contracting  party  is  of  a  peculiar  nature.  A  person  who 
contracts  with  an  ordinary  agents  contracts  with  one  capable  of  con- 
tracting in  his  own  name ;  but  he  who  contracts  with  a  married  woman 
knows  that  she  is  in  general  incapable  of  making  any  contract  by  which 
she  is  personally  bound.  The  contract,  therefore,  made  with  the  hus- 
band by  her  instrumentality,  may  be  considered  as  equivalent  to  one 
made  by  the  husband  exclusively  of  the  agent.  Now,  if  a  contract 
were  made  on  the  terms,  that  the  agent,  having  a  determinable  aothor- 
ity,  bound  his  principal,  but  expressly  stipulated  that  he  should  not  be 
personally'  liable  himself,  it  seems  quite  reasonable  that^  in  the  abeenoe 
of  all  mcda  fides  on  the  part  of  the  agent,  no  responsibility  should  rest 
upon  him ;  and,  as  it  appears  to  us,  a  married  woman,  situated  as  the 
defendant  was  in  this  case,. may  fairlj'  be  considered  as  an  agent  so 
stipulating  for  herself;  and  on  this  limited  ground,  therefore,  we  think 
she  would  not  be  liable  under  such  circumstances  as  these. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  new  trial 
must  be  absolute ;  but  as  the  point  was  not  taken  at  Niai  JPrimy  we 
think  the  costs  should  abide  the  event  of  the  new  trial. 

Utile  absolute  accordingly} 

S  See  BandeU  v.  Trimea,  IS  C.  B.  7S6,  793  (1S56).  — Bdw 
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JENKINS  V.  HUTCHINSON. 
Queen's  Bench.    1849. 

[IS  Q.  B,  744.] 

AasTTMPSiT.  Declaration  in  the  ordinary  form  on  a  memorandam  of 
charter-part}^  not  under  seal,  averred  to  be  made  by  and  between  plain- 
tiff and  defendant,  by  which  it  was  agreed  that  a  ship  called,  &C.9 
should  sail  to  Constantinople.  Breach,  that  the  ship  did  not  sail. 
Plea  (amongst  others),  Non  assumpsit. 

On  the  trial,  before  Erle,  J.,  at  the  Durham  Summer  Assizes,  1848, 
a  memorandum  of  charter-party  not  under  seal  was  produced.  It  com- 
menced :  ^  It  is  this  day  mutually  agreed  between  Mr.  P.  A.  Barnes,  of 
Jarrow,  owner  of  the  good  ship/'  &c.,  ''and  Mr.  Jenkins,  merchant, 
that,"  &c.  The  instrument  was  one  of  the  ordinary  printed  forms ; 
and  the  blanks  had  been  filled  up  by  the  defendant  It  was  signed  by 
the  plaintiff,  and  was  also  signed  by  the  defendant,  in  the  following 
form :  *'  B.  A.  Hutchinson  pro  P.  A.  Barnes."  This  signature  was 
attested  in  the  following  form :  ''  Witness  to  the  signature  of  P.  A. 
Barnes  pr  Ralph  Hutchinson,  T.  Wilson."  It  appeared  in  evidence 
that  Barnes  had  given  the  defendant  no  authority  to  make  this  con- 
tract, but  that  the  defendant,  believing  that  he  wanted  such  a  charter- 
party,  made  it  for  him,  and  that  Barnes,  on  its  being  communicated  to 
him,  refused  to  adopt  it,  having  himself,  without  defendant's  knowl- 
edge, already  chartered  his  vessel.  The  plaintiff's  counsel  contended 
that  under  these  circumstances  the  defendant  was  liable,  and  might  be 
sued  on  the  contract  as  principal.  Verdict  for  the  plaintiff,  leave  being 
reserved  to  move  for  a  nonsuit.  Martin,  in  Michaelmas  Term,  1848, 
obtained  a  rule  nisi  accordingly. 

Watsorij  Overend,  and  Huffh  HiU^  now  showed  cause. 

Martin  and  Seymour j  contra. 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Court  ... 

It  is  not  pretended  that  the  defendant  had  any  interest  as  principal : 
he  signed  as  agent,  intending  to  bind  a  principal,  and  in  no  other 
character.  That  he  may  be  liable  to  the  plaintiff  in  another  form  of 
action  for  any  damage  sustained  by  his  representing  himself  to  be  agent 
when  he  was  not,  is  very  possible :  but  the  question  is  here  whether  he 
can  be  sued  on  the  charter-party  itself,  as  a  part}'  to  it  No  reported 
case  has  decided  that  a  party  so  circumstanced  can  be  sued  on  the 
instrument  itself.  Mr.  Justice  Story,  in  his  book  on  the  Law  of 
Agency,  p.  322,  3d  ed.,  in  a  note,  states  that  the  decisions  in  the 
American  courts  are  conflicting  on  this  point,  and  that  in  England  it  is 
held  that  the  suit  must  be  b}'  a  special  action  on  the  case ;  citing 
Polhill  t;.  Walter,  3  B.  &  Ad.  114.  That  case  does  not  perhaps  estab- 
Bsh  the  broad  proposition,  for  the  contract  was  a  bill  of  exchange,  an 
Instrument  differing  in  many  respects  fh>m  ordinary  contracts;  but 
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even  in  the  case  of  a  bill  of  exchange  the  Court  of  Exchequer,  in 
Wilson  V.  Barthrop,  2  M.  &  W.  868,  did  not  at  once  repudiate  the 
possibility  that  an  agent  might  be  so  liable :  the  case,  however,  went 
off  on  the  ground  that  he  might  have  had  authority  to  bind  the  princi- 
pal, and  did  not  appear  to  have  acted  mala  fide. 

In  the  absence  of  any  direct  authorit}',  we  think  that  a  party  who 
executes  an  instrument  in  the  name  of  another,  whose  name  he  pats  to 
the  instrument  and  adds  his  own  name  only  as  agent  for  that  other, 
cannot  be  treated  as  a  party  to  that  instrument  and  be  sued  apon  it, 
unless  it  be  shown  that  he  was  the  real  principal :  and  that  this  rule 
must  be  made  absolute  accordingly. 

BuU  absohOefor  a  nonndL. 


LEWIS  V.  NICHOLSON. 
Queen's  Bench.     1852. 

[18  d  B,  603.] 

Declaration  stated  that  Messrs.  Arliss  &  Tucker  had  assigned  bj 
bill  of  sale  to  plaintiff  by  way  of  security  for  £268  7«.  certain  goods; 
and  that  whilst  the  debt  was  unsatisfied  Arliss  &  Tucker  became  bank- 
rupts. That  the  goods  were  seized  by  their  assignees,  who  were  about 
to  sell  them ;  and  plaintiff  gave  notice  that  he  claimed  the  goods,  and 
would  forbid  the  sale.  That,  in  consideration  plaintiff  would  consent 
to  the  sale,  defendants  promised  that  the  net  proceeds  of  the  effects 
included  in  the  bill  of  sale  should  be  paid  to  plaintiff  to  the  extent  of 
the  balance  then  due  to  him.  Averments  of  consent  by  plaintiff,  and 
that  the  sale  took  place.  Breach,  that  the  net  proceeds  were  not  paid 
to  plaintiff.  There  were  also  counts  for  money  had  and  received,  and 
on  accounts  stated. 

Plea :  Nbn  assumpaerurU.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  Guildhall,  at  the  sittings 
after  last  Hilary  Term,  the  material  facts  appeared  to  be  that  the  de- 
fendants were  solicitors  to  the  assignees  of  Messrs.  Arliss  &  Tucker, 
who  had  become  bankrupts.  The  trade  assignee  had  ordered  a  sale  by 
auction  of  goods  seized  as  the  property  of  the  bankrupts,  when  the 
plaintiff's  solicitor  gave  notice  that  the  plaintiff  claimed  part  of  the 
goods  under  a  bill  of  sale  by  way  of  mortgage.  The  following  letters 
were  then  proved. 

Defendants  to  plaintiff's  solicitor,  26th  August,  1851. 

**  Se  Arliss  and  Tucker.  Sir :  In  consideration  of  Mr.  James  Henry 
Lewis,  for  whom  3'ou  act,  consenting  to  the  sale,  by  Messrs.  Lewis  A 
Son,  of  the  bankrupts'  printing  materials  and  other  effects  (ptft 
whereof  is  included  in  a  bill  of  sale  to  Mr.  J.  H.  Lewis  by  way  of 
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mortgage,  dated  the  16th  of  March,  1850),  we  hereby,  on  behalf  of  the 
assignees,  consent  that  the  net  proceeds  of  the  effects  included  in  the 
said  bill  of  sale  shall  be  paid  over  to  you  or  your  client  to  the  extent  of 
the  balance  now  remaining  due  under  the  biU  of  sale  for  principal  and 
interest  We  shall  feel  obliged  by  your  sending  us  immediately  a  con- 
sent to  the  sale  accordingly.  Yours  faithfully,  Nicholson  &  Parker." 
Plaintiff's  solicitor  to  defendants,  27th  August,  1851. 
*^  Re  Arliss  and  Tucker.  Dear  Sirs :  In  compliance  with  the  under- 
taking given  by  you  herein,  and  contained  in  your  letter  of  the  26th 
inst,  I  hereby,  on  the  part  of  Mr.  James  Henry  Lewis,  consent  to  the 
sale  by  Messrs.  Lewis  &  Son  of  the  bankrupts'  printing  materialB  and 
other  effects  (part  of  which  is  included  in  the  bill  of  sale  to  Mr.  J.  H. 
Lewis  by  way  of  mortgage  dated  the  16th  of  March,  1850).  I  am, 
gentlemen,  3'our  obedient  servant,  J.  H.  F.  Lewis,  solicitor  to  the  said 
J.  H.  Lewis." 

The  sale  took  place  accordingly.  The  trade  assignee  of  the  bank- 
rupts had  authorized  the  writing  of  the  letter  of  26th  August,  1851. 
The  official  assignee  was  absent  at  the  time,  and  did  not  know  of  the 
writing  of  that  letter  till  afterwards ;  he  was  called  as  a  witness  for  the 
plaintiff,  and  proved  that  he  never  ratified  the  contract  in  that  letter. 

Some  letters,  written  after  the  dispute  had  arisen,  were  put  in 
evidence,  which,  as  plaintiff  contended,  showed  that  defendants  con- 
sidered themselves  as  personally  bound  by  the  undertaking  of  26th 
August 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave  to  move  to 
enter  a  verdict  if  the  Court  should  be  of  opinion  that,  on  the  documents 
and  evidence,  the  plaintiff  was  entitled  to  recover. 
Sketj  Serjt.,  in  the  ensuing  term,  obtained  a  rule  Nisi  accordingly. 
Bramtoell  and  Willes  now  showed  cause. 
Shee^  SerJt,  and  MacnamarcLj  in  support  of  the  rule. 
Lord  Campbell,  C.  J.^  .  .  .  Then  the  other  point  is  to  be  consid- 
ered. I  think  the  facts  raise  it,  as  the  trade  assigneee  had  no  authority 
to  make  the  official  assignee  personally  liable  on  such  a  collateral  con- 
tract. He  might  give  assent,  binding  on  both,  to  the  disposal  of  the 
goods  or  money ;  but  this  goes  much  beyond  such  authority.  So,  the 
principals  not  being  bound,  the  question  arises  whether  the  defendants 
are  liable  in  this  form  of  action.  In  the  note  to  Thomas  t;.Hewes,  2 
C.  &  M.  519,  530,  note  (e),  s.  c.  4  Tyr.  335,  338,  it  is  stated  to  have 
been  said  by  Bajdey,  B.,  that,  '*  where  an  agent  makes  a  contract  in  the 
name  of  his  principal,  and  it  turns  out  that  the  principal  is  not  liable 
from  the  want  of  authority  in  the  agent  to  make  such  contract,  the  agent 
IB  personally  liable  on  the  contract."  That  is  a  high  authority ;  but 
I  must  dissent  fl'om  it.  It  is  clear  that  it  cannot  apply  where  the  con* 
tract  is  peculiarly  personal ;  otherwise  this  absurdity  would  follow,  that, 
if  A.,  professing  to  have  but  not  having  authority  from  B.,  made  a 

^  After  diflciiBsiDg  the  constrnctioD  of  the  contiact  —  ]&i>. 
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contract  that  B.  should  marry  C,  C.  might  sue  A.  for  breach  of  prom« 
ise  of  marriage,  even  though  they  were  of  the  same  sex.  Perhaps  this 
distinction  would  be  enough  to  support  the  decision  in  Jenkins  v. 
Hutchinson,  13  Q.  B.  744,  as  there  the  contract  might  be  said  to  be 
peculiarly  made  with  the  owner  of  the  ship,  which  the  defendant  was 
not ;  but  I  go  further.  I  think  in  no  case  where  it  appears  that  a  man 
did  not  intend  to  bind  himself,  but  only  to  make  a  contract  for  a  prin- 
cipal, can  he  be  sued  as  principal,  merel}'  because  there  was  no  ao- 
thorit}' .  He  is  liable,  if  there  was  any  fraud,  in  an  action  for  deceit, 
and,  in  my  opinion,  as  at  present  advised,  on  an  implied  contract  that 
he  had  authority,  whether  there  was  fraud  or  not.  In  either  way  be 
may  be  made  liable  for  the  damages  occasioned  by  the  absence  of 
authority.  But  I  think  that  to  say  he  is  liable  as  principal  is  to  make 
a  contract,  not  to  construe  it.  I  think,  therefore,  that  these  defendants 
were  liable,  but  not  in  this  action ;  and  that  the  nonsuit,  therefore, 
was  right^  JRule  discharged. 


COLLEN  t;.  WRIGHT  et  al. 

Exchequer  Chambeb.     1857. 

[8  E,  f  B,  647.] 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench  on  a  case 
stated  without  pleadings.  The  case  will  be  found  stated  in  full  in  the 
report  below.  Collen  v.  Wright.'  In  substance  it  stated  tiiat  the  tes- 
tator Wright  was  land  agent  for  a  gentleman  named  Gardner,  and,  as 
such,  made  an  agreement  with  the  plaintiff  for  the  lease  to  him  for  12^ 
years  of  a  farm  of  Gardner's.  A  formal  agreement  between  landlord 
and  lessee  was  drawn  up  and  signed  by  the  testator  in  the  following 
form:  *^  Robert  Wright,  agent  to  William  Dunn  Gardner,  Esquire,  les- 
sor.'' It  was  also  signed  by  plaintiff.  The  plaintiff  entered  on  the 
farm  on  the  strength  of  this  agreement  Mr.  Gardner  refused  to 
execute  any  such  lease,  alleging  accurately,  as  it  proved,  that  he  bad 
conferred  on  the  testator  no  authority  to  agree  for  a  lease  for  so  long  a 
term.  The  plaintiff  had  commenced  a  suit  in  Chancery  against  Gardner 
for  a  specific  performance.  On  discovering  the  ground  of  defence,  his 
solicitors  sent  to  Wright  a  formal  notice  that,  unless  they  received 
fh>m  Wright  notice  to  the  contrary,  the  plaintiff  would  proceed  witii 
the  suit  at  Wright's  expense ;  and  in  the  event  of  his  bill  being  dis- 
missed on  the  ground  of  the  absence  of  authorit}',  would  commence  an 
action  to  recover  the  costs  and  other  damages  by  reason  of  Wrigfafs 
want  of  authority.     Wright's  solicitor  sent  an  answer,  dated  11th 

1  Concarring  opinions  were  deliyered  bj  Wiqbtmxk,  Erlb,  and  Ckomftof,  JX 
—  Ed. 

s  7B.  &B.  aoi.    SeeS!nion8v.Fatchett,  7E.ftB.  668.  — Rip. 
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April,  1855,  denying  Wright's  liability  to  any  action,  but  not  contain* 
log  any  admission  that  Wright  had  not  had  full  authority.  The  suit 
was  proceeded  with,  and  the  bill  dismissed  with  costs,  on  the  ground 
that  Wright  had  no  authority  from  Gardner  to  sign  the  agreement 
The  case  in  the  Queen's  Bench  was  stated  after  Wright's  death,  and 
Bobmitted  two  questions  to  the  Court :  1.  Whether  the  plaintiff  is 
entitled  to  maintain  an  action  against  the  defendants,  as  executrix  and 
executors  of  the  said  Robert  Wright,  to  recover  damages ;  2.  Whether, 
if  so,  tiie  whole  of  the  damages  sustained  by  the  plaintiff,  including 
his  costs  of  the  said  suit  in  Chancery  can  be  recovered ;  or,  if  some  of 
such  damages  and  costs  only  can  be  recovered,  which  of  them,  and  to 
what  extent,  without  regard,  however,  to  the  exact  amount.  The  case 
contained  provisions  for  a  judgment,  subject  to  an  arbitration  to  ascer- 
tain the  amount  of  damages  according  to  the  principles  laid  down  by 
the  Court  The  Court  of  Queen's  Bench  ordered  that  judgment  should 
be  '*  entered  for  the  plaintiff  for  such  amount  of  damages  as  shall  in- 
clude money  laid  out  and  costs  of  Chancery  suit"  The  defendants 
appealed. 

Phipsortj  for  the  appellants. 

(/MaUey^  for  the  respondent. 

WiLLES,  J.,  delivered  the  following  judgment,  in  which  PoLLOcit, 
C.  B.,  Williams,  J.,  and  Brahwell,  Watson,  and  Channell,  BB., 
coDcurred. 

It  appears  to  me  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  in  all  respects  to  be  i^rmed.  I  am  of  opinion  that  a  person, 
who  induces  another  to  contract  with  him  as  the  agent  of  a  third  party 
by  an  unqualified  assertion  of  his  being  authorized  to  act  as  such  agent, 
is  answerable  to  the  person  who  so  contracts  for  any  damages  which  he 
may  sustain  by  reason  of  the  assertion  of  authority  being  untrue.  This 
is  not  the  case  of  a  bare  misstatement  by  a  person  not  bound  by  any 
duty  to  give  information.  The  fact  that  the  professed  agent  honestly 
thinks  that  he  has  authority  affects  the  moral  character  of  his  act ;  but 
his  moral  innocence,  so  far  as  the  person  whom  he  has  induced  to  con- 
tract is  concerned,  in  no  way  aids  such  person  or  alleviates  the  incon- 
venience and  damage  which  he  sustains.  The  obligation  arising  in 
such  a  case  is  well  expressed  by  sa3ing  that  a  person,  professing  to 
contract  as  agent  for  another,  impliedly,  if  not  expressly,  undertakes 
to  or  promises  the  person  who  enters  into  such  contract,  upon  the  faith 
of  the  professed  agent  being  dulj'  authorized,  that  the  authority  which 
he  professes  to  have  does  in  point  of  fact  exist  The  fact  of  entering 
into  the  transaction  with  the  professed  agent,  as  such,  is  good  con- 
sideration for  the  promise.  Indeed  the  contract  would  be  binding  upon 
the  person  dealing  with  the  professed  agent  if  the  alleged  principal 
were  to  ratify  the  act  of  the  latter.  This  was,  in  effect,  the  view  taken 
by  the  Court  of  Queen's  Bench,  and  to  which  I  adhere.  With  respect 
to  the  amount  of  damages,  I  retain  the  opinion  thrown  out  in  the 
coarse  of  the  argnment,  that  all  the  expenses  sought  to  be  recovered 
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were  occasioned  by  the  assertion  of  authority  made  at  the  time  of  the 
contract  being  continued  and  persisted  in  by  the  defendant's  testator, 
and  bona  fide  acted  upon  by  the  plaintiff.  That  assertion  was  never 
withdrawn,  not  even  in  the  letter  of  11th  April,  1855,  in  answer  to  the 
plaintiff's  notice  to  the  defendant's  testator,  long  after  the  proceedings 
in  Chancery  had  commenced  and  whilst  they  were  in  full  progress. 
I  am  therefore  of  opinion  that  the  judgment  of  the  Queen's  Bench  was 
right,  and  that  it  ought  to  be  affirmed. 

CocKBUBM,  G.  J.  I  regret  most  unfeignedly  to  find  myself  differing 
in  this  case  from  so  many  of  my  learned  brothers.  ...  I  believe  I 
am  justified  in  saying  that  this  doctrine  is  altogether  a  novel  one.  .  .  . 
In  the  learned  and  elaborate  works  which  treat  of  the  law  relating  to 
agency,  .  .  .  not  even  a  hint  is  to  be  found  of  any  implied  contract  on 
the  part  of  the  agent  as  to  the  existence  of  the  authority  on  which  be 
professes  to  act.^  •  .  .  Nor  is  it  to  be  wondered  at ;  for,  on  looking  to 
the  reported  decisions  of  our  own  and  of  the  American  courts,  it  wUl 
be  found  that  at  the  time  these  learned  authors  wrote  no  such  doctrine 
had  ever  been  broached,  but  the  remedy  against  a  party  contracting  on 
behalf  of 'another  without  authority  was  assumed  to  be  either  by  an 
action  on  the  case  for  the  false  representation,  or  bj'  an  action  against 
him  as  principal  on  the  original  contract.  The  doctrine  that  a  person 
professing  to  act  as  agent  without  sufficient  authority  might  be  made 
responsible  as  principal  was  only  subverted  at  a  comparatively  recent 
period.*  .  .  .  The  case  of  Polhill  v.  Walter,  3  B.  &  Ad.  114,  .  .  . 
seems  first  to  have  given  rise  to  a  contrary  impression,  although  that 
case  turned  mainly  on  the  peculiar  character  of  a  bill  of  exchange  as 
incapable  of  being  accepted  by  any  one  but  the  drawee  except  for 
honor  of  the  latter.  But  the  more  recent  case  of  Jenkins  p.  Hutchin- 
son, 13  Q.  B.  744,  laid  down  the  position  broadly  that  an  action  a 
contractu  could  not  be  maintained  against  the  professed  agent  as  prin- 
cipal :  and  the  same  doctrine  was  fully  confirmed  and  acted  upon  in 
the  succeeding  case  of  Lewis  v.  Nicholson,  18  Q.  B.  503.  In  the 
mean  time,  the  liability  of  a  professed  agent  for  the  unwarranted  asser- 
tion of  authority  in  an  action  on  the  case  underwent  further  considera- 
tion; and  the  doctrine  of  some  writers,  that  any  misrepresentation 
whereby  another  was  induced  to  do,  or  omit  to  do,  an  act  from  which 
injury  resulted,  would  render  the  party  making  it  liable,  underwent 
material  modification,  the  modern  decisions  having  established  that 
such  misrepresentation  will  not  afford  a  ground  of  action  where  made 
in  good  faith  and  without  knowledge  that  it  was  untrue.  The  effect  of 
these  doctrines  being  to  leave  a  person  who  made  a  contract  with 
another  as  agent  without  a  remedy  where  the  professed  agent  had  acted 
under  a  mistaken  impression  as  to  his  authority,  it  occurred  to  the 

»  Citing  Story  on  Agency,  §  264,  and  note ;  and  2  Smith's  L.  Cas.  (4th  ed.)  «7. 
—Ed. 

«  Citing  Paley  on  Agency,  c.  6,  sec  I,  p.  886  (Sd  ed.) ;  Story  on  Agencjr,!  ^i 
Jones  V,  Downman,  4  Q.  B.  235;  Smoat  v.  Bbery,  ante,  p.  499.—  Ed. 
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Jadges  of  the  Conrt  of  Queen's  Bench  who  decided,  in  the  case  of 
Lewis  V.  Nicholson,  18  Q.  B.  508,  tliat  an  action  would  not  lie  against 
the  agent  as  principal,  to  suggest  that,  possibly,  the  agent  might,  under 
such  circnmstances,  be  held  liable  on  an  implied  contract  that  he  had 
anthoritj  to  contract  in  the  name  of  the  principal.  And  the  opinion 
thus  incidentally  thrown  out  in  that  case  has  been  acted  upon  in  this. 
It  was  of  course  impossible,  so  long  as  the  doctrine  prevailed  that  the 
professed  agent  could  be  sued  as  principal,  that  he  could  be  held  to  be 
liable  on  this  implied  contract  It  would  have  been  obviousl}^  incon- 
sistent to  say  that  upon  one  and  the  same  contract  a  man  could  at  the 
same  time  be  liable  upon  an  express  and  also  upon  an  implied  promise. 
To  my  mind  it  by  no  means  follows  that,  because  that  which  was 
believed  to  be  the  remedy  in  law  turns  out  upon  further  consideration 
not  to  be  so,  we  are  therefore  Justified  in  resorting  to  the  fiction  of  an 
implied  contract  hitherto  unknown  to  our  law.  ...  I  do  not  think  we 
are  justified  in  introducing  such  a  remedy  by  the  mere  fiat  of  a  Judicial 
decree.  I  do  not  stop  to  discuss  the  expediencj'  or  policy  of  the  pro- 
posed rule.  Otherwise  I  think  it  might  be  shown  that  there  are  two 
sides  even  to  this  part  of  the  case.  I  doubt  whether  there  is  any 
sufiScient  ground  why  erroneous  representation,  in  the  absence  of  false- 
hood or  fhiud,  should  create  a  greater  responsibility  in  the  case  of  a 
contract  than  in  the  case  of  any  other  transaction,  especially  as  the 
other  contracting  party  might  always  protect  himself  by  insisting  on 
communicating  with  the  alleged  principal,  or  b}^  requiring  a  warranty 
of  authority  from  the  agent  .  .  •  Judgment  affirmed} 


KR0E6ER  V.   PITCAIRN. 

SUPRBHB  COUBT  OF  FeNKSTLVAKIA.      1882. 

[101  Pa.  311.] 

Case,  by  W.  C.  Eroeger  against  Albert  Pitcaim,  to  recover  the 
amount  of  the  loss  sustained  by  the  plaintiff  in  consequence  of  cei-tain 
acts  and  representations  made  by  defendant. 

On  the  trial,  before  Eirkpatrick,  J.,  the  following  facts  appeared  : 
On  April  4th,  1874,  The  Birmingham  Fire  Insurance  Company  issued 
a  policy  of  insurance  to  William  C.  Eroeger,  the  plaintiff,  ''on  his 
stock  of  merchandise  and  fixtures  contained  in  the  two-stor}'  frame 

1  Aec. :  Baltsen  i^.  Nicolaj,  53  N.  Y.  467  (1873) ;  In  re  Kational  Coffee  Palace  Co.,  S4 
Ch.  D.  367  (C.  A.,  1883). 

See  JeftB  v.  York,  10  Ciiah.  392,  395-396  (1852) ;  Beattie  v.  Lord  Ebnry,  L.  R. 
7  Ch.  777,  800  0872),  8.  c.  L.  R.  7  H.  L.  102  (1874);  May  p.  Western  Union  Tele- 
graph Co.,  112  Man.  90,  94-95  (1873) ;  Weeks  v.  Propert,  L.  R.  S  C.  P.  427,  437-439 
(1873) ;  Tmst  Company  v.  Fk>jd,  47  Ohio  St.  525  (1890).  —£0. 
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store-room  and  cellar,  and  in  frame  addition  attached,  situated  at  Enon 
Coal  Company's  works,  about  two  miles  west  of  £nou,  &c." 

One  of  the  printed  conditions  of  the  policy  was  in  these  words: 
^^  Or  if  the  assured  shall  keep  or  have  in  an}'  place  or  premises  where 
this  policy  may  apply,  petroleum,  naphtha,  benzine,  benzole,  gasoline, 
benzine  varnish,  or  any  product  in  whole  or  in  paiii  of  eitlier ;  or  gun- 
powder, fireworks,  nitro  glycerine,  phosphorus,  saltpetre,  nitrate  of 
soda,  or  keep,  have,  or  use  camphene,  spirit  gas,  or  any  burning  flaid 
or  chemical  oils,  without  written  permission  in  this  policy,  then  and  in 
ever}'  such  case  this  policy  shall  be  void." 

In  December,  1874,  the  premises  so  insured  were  totally  destroj'ed 
by  an  accidental  fire.  Due  notice  was  given  the  insurance  oompanj, 
and  preliminary  proofs  furnished,  but  the  company  refused  to  pay.  Ad 
action  was  then  brought  on  the  policy,  and  a  judgment  recovered  to 
the  amount  of  twenty-one  hundred  dolhirs.  That  judgment  this  coart 
reversed.  It  had  appeared  on  the  trial  that  a  barrel  of  carbon  oil  had 
been  kept  on  the  premises,  and  this  was  held  to  be  an  avoidance  of  the 
policy.    Birmingham  Fire  Ins.  Co.  v.  Eroeger,  2  Norris,  64. 

Albert  Pitcairn,  the  defendant,  was  the  Insurance  company's  ageot 
who  procured  the  issue  of  the  policy.  He  solicited  Eroeger  to  allow 
him  to  effect  the  insurance ;  went  upon  the  premises,  examined  them, 
furnished  the  description  of  them,  and  had  the  policy  underwritten, 
bringing  it  with  his  own  hand  to  Eroeger,  from  whom  he  collected  the 
premium.  What  took  place  at  that  time  was  thus  testified  to  b}-  Eroeger : 
^^  He  procured  the  polic}'  and  brought  it  to  me ;  I  took  the  policy  and 
read  it  over,  and  in  reading  it  over  I  happened  to  come  across  this  fine 
print  and  noticed  about  these  articles  that  should  be  mentioned  in  the 
polic}^ — such  as  petroleum,  and  product  of  peti*oleum,  and  gasoUne, 
and  other  things,  I  don't  know  what  they  call  them,  all  strange  names 
to  me,  and  I  told  him  about  petroleum ;  says  I,  ^^  Albert,  you  know 
there  is  a  little  petroleum  kept  there  for  the  supplies  to  the  mines ; "  I 
had  to  have  that  there  all  the  time,  as  well  as  company  supplies.  He 
said,  "Yes,  I  know  that."  Says  I,  "It  sajs  here  it  should  be  men- 
tioned in  the  policy ; "  and  he  says,  "  That  is  never  taken*noticeof,ODlj 
where  it  is  kept  in  large  quantity,  say  several  hundred  barrels ;  in  that 
case,  where  it  is  wholesale,  it  should  be  mentioned,  but  so  long  as  it  is 
not  kept  more  than  one  barrel  in  the  store  at  a  time,  it  is  considered  as 
general  merchandise  and  it  is  never  taken  notice  of  in  any  other  way." 

Cross-examination.  "The* outcome  was  as  I  sa}-;  I  objected  to 
the  polic}'  on  account  of  the  way  it  was  in  the  fine  print ;  it  seemed  to 
me  it  was  not  proper,  and  I  spoke  to  Mr.  Pitcairn  about  that  and  he  said 
that  the  policy  was  proper ;  that  the  policies  were  all  made  out  in  that 
way ;  that  carbon  oil,  as  long  as  it  was  not  kept  more  than  one  band 
in  the  store,  was  considered  as  general  merchandise  and  not  mentioned 
in  the  policy,  but  where  it  was  kept  in  large  quantity,  a  hundred  bands 
or  so,  then  it  must  be  so  mentioned,  and  exception  made  of  it" 

It  was  conceded  that  Pitcairn,  all  through,  acted  as  the  agent  of  ths 
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InsuraDce  company.  He  admitted  that  he  had  no  authority  from  his 
principal  to  represent  to  Kroeger  that  the  printed  condition  as  to  petro- 
leum was  not  binding  except  where  oil  was  kept  wholesale. 

Plaintiff  requested  the  court  to  charge  that  if  the  jury  believed  from 
the  evidence  that  the  defendant  made  to  plaintiff  the  representa- 
tions testified  to  by  the  latter  and  that  the  latter  took  said  policy  upon 
the  faith  thereof,  and  that  the  defendant  had  no  authority  from  the 
Birmingham  Fire  Insurance  Company  to  make  such  representations, 
that  the  premises  insured  were  subsequently  destroyed  by  fire,  and  that 
because  of  the  terms  of  the  policy  in  suit  relating  to  petroleum  the 
plaintiff  failed  in  a  recovery  against  said  company,  because  of  having  a 
barrel  of  carbon  oil  on  the  premises^  then  he  is  entitled  to  recover 
against  the  defendant  in  this  action  the  amount  of  the  policy,  with 
interest,  from  time  of  payment  provided  in  said  policy. 

Affirmed  pro  forma. 

Defendant  then  presented  the  following  points. 

Ist.  To  sustain  this  action,  the  alleged  misrepresentations  must  not 
only  have  been  false,  but  it  must  be  shown  that  defendant  knew  them 
to  be  false,  and  made  them  with  intent  to  defraud  the  plaintiff. 

Refused  pro  forma. 

2d.  That  the  alleged  representation  was  the  mere  opinion  of  defend- 
ant as  to  the  legal  effect  of  the  condition  in  the  policy  of  insurance, 
and  the  conditions  of  the  policy  being  open  to  the  observation  of  plain- 
tiff, plaintiff  was  bound  to  know  the  legal  effect  thereof,  and  cannot, 
for  such  opinion  of  defendant,  recover  in  this  action. 

Refused  pro  forma, 

Sd.  That  if,  when  defendant,  as  agent  of  the  Birmingham  Insurance 
Company,  delivered  the  policy  to  plaintiff,  he  made  the  alleged  repre- 
sentation as  to  the  keeping  of  carbon  oil  in  the  insured  premises,  and 
made  them  in  accordance  with  the  existing  custom  of  that  and  other 
Insurance  companies  in  insuring  stocks  of  merchandise  in  country 
stores,  then  plaintiff  cannot  recover. 

Refused  pro  forma. 

The  court  instructed  the  jury  to  find  for  the  plaintiff,  reserving*  the 
points  presented  as  above.  Verdict  accordingly.  Subsequently  the 
court  entered  judgment  for  the  defendant  on  the  points  reserved  non 
obstante  veredicto.  Thereupon  the  plaintiff  took  this  writ,  assigning 
for  error  the  action  of  the  court  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

Dalzell  (with  whom  was  JBampton),  for  the  plaintiff  in  error. 

Schoyer  (with  whom  was  McOiU)^  for  the  defendant  in  error. 

Sterbett,  J.  The  subject  of  complaint,  in  both  specifications  of 
error,  is  the  entry  of  judgment  for  defendant  non  obstante  veredicto* 
It  is  contended  that  npon  the  facts  established  bj'  the  verdict,  judgment 
should  have  been  entered  thereon  in  favor  of  plaintiff.  The  jury  were 
instructed  to  return  a  verdict  for  the  amount  claimed  by  him,  if  they 
were  satisfied  the  all^ations  of  £Etct  contained  in  the  point  pre- 
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sented  by  him  were  true.  In  view  of  this,  the  finding  in  his  favor 
necessarily  implies  a  verification  of  the  several  matters  specified  in 
plaintiflTs  point,  and  hence  it  must  now  be  regarded  as  containing  a 
truthful  recital  of  the  circumstances  connected  with  the  delivery  of  the 
policy  and  payment  of  the  premium. 

The  transaction,  as  therein  detailed,  clearly  amounted  to  a  mutual 
understanding  or  agreement  between  the  parties  that  the  stock  of 
merchandise,  mentioned  in  the  policy,  should  include  one  barrel  of 
carbon  oil ;  in  other  words,  that  the  plaintiff  should  have  the  privilege 
of  keeping  that  quantity  of  oil  in  connection  with  and  as  a  part  of  the 
stock  insured,  without  thereby  invalidating  his  policy.    It  is  impossible 
to  regard  the  transaction  in  any  other  light    The  jury  found  that 
plaintiff  ''took  the  policy  upon  the  faith"  of  the  representations  made 
by  defendant    These  representations  were  not  merely  expressions  of 
opinion  as  to  the  meaning  of  the  policy.    On  the  contrary,  the  defend- 
ant, acting  as  its  agent  and  assuming  authority  to  speak  for  the  insur- 
ance compan)',  asserted  without  any  qualification  that  when  carbon  oil 
was  kept  as  plaintiff  was  in  the  habit  of  keeping  it  —  a  single  barrel  at 
a  time  —  it  was  unnecessary  to  mention  the  fact  in  the  policy,  or  other- 
wise obtain  the  consent  of  the  company ;  that  no  notice  is  ever  taken 
of  it  unless  ''  it  is  kept  in  large  quantity,  —  saj'  several  hundred  barrels. 
In  that  case,  when  it  is  wholesale,  it  should  be  mentioned ;  but,  as  long 
as  it  is  kept,  not  more  than  a  barrel  in  the  store  at  a  time,  it  is  consid- 
ered as  general  merchandise  and  is  not  taken  notice  of  in  any  other 
way."    Such  was  the  language  employed  b}*  defendant,  evidently  for 
the  purpose  of  dispelling  any*  doubt  that  existed  in  the  mind  of  the 
plaintiff  and  inducing  him  to  accept  the  policy  and  pay  the  premium; 
and,  to  that  end  at  least,  it  was  successful.     What  was  said  and  done 
by  defendant,  in  the  course  of  the  transaction,  amounted  to  more  Uian 
a  positive  assurance  that  the  accepted  meaning  of  the  policy  was  as 
represented  by  him.     In  effect,  if  not  in  substance,  bis  dedarations 
were  tantamount  to  a  proposition,  on  behalf  of  the  company  he  assamed 
to  represent,  that  if  the  insurance  was  effected,  it  should  be  with  the 
understanding  that  a  barrel  of  carbon  oil  was  included  in  and  formed 
part  of  the  insured  stock  of  merchandise,  without  being  specially 
mentioned  in  the  polic3%     The   plaintiff  doubtless   so   regarded  his 
declarations,  and  relying  thereon,  as  the  jury  has  found,  accepted  the 
policy  on  the  terms  proposed,  and  thus  concluded,  as  he  believed,  a 
valid  contract  of  insurance,  authorizing  him  to  keep  in  stock,  as  be  bad 
theretofore  done,  a  small  quantity  of  carbon  oil.     It  was  not  until  after 
the  property  was  destroyed  that  he  was  undeceived.     He  then  discov- 
ered that,  in  consequence  of  defendant  having  exceeded  his  authority, 
he  was  without  remedy  against  the  company.     Has  he  any  remedy 
against  the  defendant,  by  whose  unauthorized  act  he  was  placed  in  this 
false  position?    We  think  he  has.     jf  the  president  or  any  one  duly 
authorized  to  represent  the  company  had  acted  as  defendant  did,  there 
could  be  no  doubt  as  to  its  liability.    Why  should  not  the  defendant 
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be  personally  responsible,  in  like  manner,  for  the  conseqaenoes,  if  ht, 
assuming  to  act  for  the  company,  overstepped  the  boundary  of  his 
aathority  and  thereby  misled  the  plaintiff  to  his  injury,  whether  inten- 
tionally  or  not?  The  only  difference  is  that  in  the  latter  the  authority 
is  self-assumed  while  in  the  former  it  is  actual ;  but  that  cannot  be 
urged  as  a  sufficient  reason  why  plaintiff,  who  is  blameless  in  both 
cases,  should  bear  the  loss  in  one  and  not  in  the  other.  As  a  general 
rule,  ^^  whenever  a  party  undertakes  to  do  an}'  act  as  the  agent  of 
another,  if  he  does  not  possess  any  authority  from  the  principal  there- 
for, or  if  he  exceeds  the  authority  delegated  to  him,  he  will  be  person- 
ally liable  to  the  person  with  whom  he  is  dealing  for  or  on  account  of 
his  principal."  Story  on  Agency,  264.  The  same  principle  is  recog- 
nized in  Evans  on  Agency,  *301 ;  Whart  on  Agenc}^  ^24;  2  Smith's 
Lead.  Cases,  880,  note ;  1  Pars,  on  Cont.  67 ;  and  in  numerous  adjudi- 
cated cases,  among  which  are  Hampton  v.  Speckenagel,  9  S.  &  R.  212, 
222 ;  Layng  v.  Stewart,  1  W.  &  S.  222,  226 ;  McConn  v.  Lady,  10 
W.  N.  C.  493 ;  Jefts  v.  York,  10  Cush.  392 ;  Baltzen  v.  Nicolay,  58 
N.  Y.  467.  In  the  latter  case,  it  is  said,  the  reason  why  an  agent  is 
liable  in  damages  to  the  person  with  whom  he  contracts,  when  he 
exceeds  his  authority,  is  that  the  party  dealing  with  him  is  deprived  of 
any  remedy  upon  the  contract  against  the  principal.  The  contract, 
though  in  form  that  of  the  principal,  is  not  his  in  fact,  and  it  is  but 
just  that  the  loss,  occasioned  by  there  being  no  valid  contract  with  him, 
should  be  borne  by  the  agent  who  contracted  for  him  without  authority. 
In  Layng  v.  Stewart,  supra,  Mr.  Justice  Huston  says :  ^^  It  is  not 
worth  while  to  be  learned  on  very  plain  matters.  The  cases  cited  show 
that  if  an  agent  goes  beyond  his  authority  and  employs  a  person,  his 
principal  is  not  bound,  and  in  such  case  the  agent  is  bound."  The 
plaintiff  in  error,  in  McConn  v.  Lady,  supra^  made  a  contract,  believ- 
ing he  had  authority  to  do  so,  and  not  intending  to  bind  himself  per- 
sonally. The  jury  found  he  had  no  authority  to  make  the  contract  as 
agent,  and  this  court,  in  affirming  the  judgment,  said :  ^*  It  was  a 
question  of  fact  submitted  to  the  jur}-,  whether  the  plaintiff  in  error 
had  authority  from  the  School  Board  to  make  the  contract  as  their 
agent.  The}'  found  he  had  not.  He  was  personally  liable  whether  he 
made  the  contract  in  his  own  name  or  in  the  name  of  his  alleged  prin- 
cipal. It  is  a  mistake  to  suppose  that  the  only  remedy  was  an  action 
against  him  for  the  wrong.  The  party  can  elect  to  treat  the  agent  as  a 
principal  in  the  contract" 

The  cases  in  which  agents  have  been  adjudged  liable  pei*sonal1y  have 
sometimes  been  classified  as  follows,  viz. :  1st  Where  the  agent  makes 
a  false  representatipn  of  his  authority  with  intent  to  deceive.  2d. 
Where,  with  knowledge  of  his  want  of  authority,  but  without  intending 
any  fraud,  he  assumes  to  act  as  though  he  were  fully  authorized ;  and, 
3d.  Where  be  undertakes  to  act,  bonajlde  believing  he  has  authority, 
but  in  fact  has  none,  as  in  the  case  of  an  agent  acting  under  a  forged 
power  of  attorney.    As  to  cases  fairly  brought  within  either  of  the 
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first  two  classes  there  cannot  be  any  doubt  as  to  the  personal  liability 
of  the  self-constituted  agent ;  and  his  liability  may  be  enforced  either 
by  an  action  on  the  case  for  deceit,  or  b}'  electing  to  treat  him  as  prin- 
cipal. While  the  liability  of  agents,  in  cases  belonging  to  the  third 
class,  has  sometimes  been  doubted,  the  weight  of  authority  appears 
to  be  that  they  are  also  liable.  In  Story  on  Agency,  the  learned  author 
recognizing  the  undoubted  liability  of  those  belonging  to  the  first  two 
classes  says,  ^^  Another  case  may  be  put  which  maj'  seem  to  admit  of 
some  doubt,  and  that  is,  where  the  party  undertakes  to  act  as  an  agent 
for  the  principal,  bona  fide  believing  he  has  due  authorit}',  and  therefore 
acts  under  an  innocent  mistake.  In  this  last  case,  however,  the  agent 
is  held  by  law  to  be  equally  as  responsible  as  he  is  in  the  two  former 
cases,  although  he  is  guilty  of  no  intentional  fraud  or  moral  turpitude. 
This  whole  doctrine  proceeds  upon  a  plain  principle  of  justice ;  for 
every  person,  so  acting  for  another,  by  a  natural  if  not  a  necessaiy 
implication,  holds  himself  out  as  having  competent  authority  to  do  tl^ 
act ;  and  he  thereby  draws  the  other  party  into  a  reciprocal  engage- 
ment. If  he  has  no  such  authority,  and  acts  bonafide^  still  he  does  a 
wrong  to  the  other  party ;  and  if  that  wrong  produces  injury  to  the 
latter,  owing  to  his  confidence  in  the  truth  of  an  express  or  implied 
assertion  of  authority  by  the  agent,  it  is  perfectly  just  that  he  who 
makes  such  assertion  should  be  personally  responsible  for  the  conse- 
quences, rather  than  that  the  injury  should  be  borne  by  the  other  party 
who  has  been  misled  by  it.*'  Story  on  Agency,  264.  This  principle  is 
sustained  by  the  authorities  there  cited,  among  which  is  Smont  v, 
Ilbery,  10  Mees.  <&  Wels.  1,  9.  • 

Without  pursuing  the  subject  further,  we  are  of  opinion  that,  upon 
the  facts  established  by  the  verdict,  judgment  should  have  been  entered 
for  the  plaintiff,  on  the  question  of  law  reserved. 

Beoenei. 


PATTERSON  v.  LIPPINCOTT. 

Supreme  Court  of  New  Jersey.    1885. 

[47  N,  J.  L.  457.] 

On  certiorari  to  the  Court  of  Common  Pleas  of  Atlantic  Coonty. 

For  the  prosecutor,  J.  J,  CrandaU. 

For  the  defendant,  Slape  db  Stephany. 

ScuDDER,  J.  An  action  of  debt  was  brought  in  the  court  for  the 
trial  of  small  causes  by  Jacob  M.  Patterson  against  Barclay  Lippinoott, 
to  recover  the  balance,  $75,  claimed  under  a  contract  in  writing  for  the 
sale  of  the  exclusive  right  to  use,  manufacture,  and  sell  the  plaintifPs 
patent   '^  air-heating  attachment,'''^  in  Atlantic  county,  New  Jersey. 
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The  writing  was  signed  ^'6eo.  P.  Lippincott,  per  Barclay  Lippincott," 
on  the  part  of  the  purchaser.  The  state  of  demand  avers  that  by 
virtue  of  this  agreement  the  plaintiff  did  in  due  form  convey  said  patent 
right  to  said  George  P.  Lippincott,  that  said  George  and  Barclay,  on 
request,  have  refused  to  pay  said  balance,  and  that,  since  payment  be- 
came due,  the  plaintiff  has  found  out  and  charges  that  said  George  is 
under  the  age  of  twenty-one  3'ears.  He  further  avers  that  he  never  had 
any  contract  or  negotiations  with  George,  and  that  Barclay's  warranty 
of  authority  to  act  for  his  minor  son  is  broken,  whereby  an  action  has 
accrued  to  the  plaintiff  against  the  defendant. 

The  averment  that  the  plaintiff  never  had  anj'  contract  or  negotia- 
tions with  George,  is  not  sustained  by  the  proof,  for  the  testimony  of 
Joseph  N.  Risley,  the  agent  who  made  the  sale,  which  is  the  only  evi- 
dence on  this  point  that  appears  in  the  case,  is,  that  the  defendant  told 
him  he  was  going  out  of  business  and  intended  to  transfer  it  to  George ; 
requested  him  to  see  George ;  he  did  so ;  talked  with  him ;  he  looked 
at  the  patent ;  was  satisfied  with  it,  and  talked  with  his  father  about 
bu3'iDg  it  The  deed  for  the  patent  right  in  Atlantic  county  was  drawn 
to  George  P.  Lippincott.  It  is  proved  b}'  the  admission  of  the  defend- 
ant, Barclay  Lippincott,  that  at  the  time  of  such  sale  and  transfer  his 
son  George  was  a  minor.  This  admission  is  competent  testimony  in 
this  suit  against  him. 

A  verdict  of  a  jur}'  was  given  for  the  plaintiff  against  the  defendant 
in  the  court  for  the  trial  of  small  causes ;  and  on  the  trial  of  the  appeal 
in  the  Court  of  Common  Pleas  there  was  a  judgment  of  nonsuit  against 
the  plaintiff.  The  reason  for  the  nonsuit  does  not  appear  on  the  record, 
but  the  counsel  have  argued  the  cause  before  us  on  the  case  presented 
by  the  pleadings  and  proofs,  the  contention  being  here,  as  it  was  below, 
that  the  plaintiff  could  not  aver  and  show  the  infancy  of  George  P.  Lip- 
pincott, and  bring  this  action  against  Barclay  Lippincott,  as  principal 
in  the  contract,  in  contradiction  of  its  express  terms. 

On  the  face  of  the  written  agreement  George  P.  Lippincott  is  the 
principal  and  Barclay  Lippincott  the  agent  The  suit  on  the  contract 
should  therefore  be  against  the  principal  named,  and  not  against  the 
agent,  nnless  there  be  some  legal  cause  shown  to  change  the  respon- 
sibility. The  cause  assigned  by  the  plaintiff  is  the  infancy  of  George 
at  the  time  the  agreement  was  made  in  his  name  by  his  father.  The 
authority  on  which  he  bases  his  right  of  action  is  Bay  t%  Cook,  2  Zab. 
843,  which  follows  and  quotes  Mott  v.  Hicks,  1  Cow.  536,  to  the  effect 
that  if  a  person  undertakes  to  contract,  as  agent,  for  an  individual  or 
corporation,  and  contracts  in  a  manner  which  is  not  legally  binding 
upon  his  principal,  he  is  personally  responsible ;  and  the  agent,  when 
sued  on  such  contract,  can  exonerate  himself  from  personal  respon- 
Bibility  only  by  showing  his  authority  to  bind  those  for  whom  he  has 
undertaken  to  act.  Bay  v.  Cook  was  an  action  against  an  overseer 
who  had  employed  a  physician  to  attend  a  sick  pauper,  without  an  order 
for  relief  under  the  provisions  of  the  act  concerning  the  poor.    As  his 
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parol  contract  with  the  physician  was  entirely  without  authority  to  hind 
the  township,  it  was  said  that  he  had  onl}'  bound  himself  to  pa}*  for  the 
services  rendered  at  his  request. 

Later  cases  have  held  that  an  agent  is  not  directly  liable  on  an  in- 
strument he  executes,  without  authority,  in  another's  name ;  that  the 
remedy  in  such  case  is  not  on  the  contract,  but  ttiat  he  maj-  be  sued 
either  for  breach  of  warranty  or  for  deceit,  according  to  the  facts  of 
the  case.  Jenkins  v.  Hutchinson,  13  Q.  B.  744  ;  Lewis  v.  Nicholson, 
18  Q.  B.  503  ;  Baltzer  v,  Nicolay,  53  N.  Y.  467 ;  White  v.  Madison, 
26  N.  Y.  117,  and  many  other  cases  collected  in  the  notes  in  Whart.  on 
Agency,  §§  524,  532,  and  notes  to  Thomson  v.  Davenport,  9  B.  &  C. 
78,  in  2  Sm.  Lead.  Cas.  *358  (Am.  ed.)  Andrews,  J.,  in  Baltzer  v, 
Nicolay,  supra ^  says:  '^The  ground  and  form  of  the  agent's  li&biiitj 
in  such  a  case  has  been  the  subject  of  discussion,  and  there  are  con- 
flicting decisions  upon  the  point ;  but  the  later  and  better-considered 
opinion  seems  to  be,  that  his  liability,  when  the  contract  is  made  in  the 
name  of  his  principal,  rests  upon  an  implied  warranty  of  his  aatboritf 
to  make  it,  and  that  the  remedy  is  by  an  action  for  it«  breach." 

Although  the  state  of  demand  in  the  present  case  is  uniformly  drawn^ 
there  is  in  the  last  sentence  a  charge  that  the  defendant's  warranty  of 
authority  in  pretending  to  act  for  said  minor  is  broken,  whereby  an 
action  has  accrued.  This  alleged  breach  of  an  implied  warranty  Ib 
founded  on  the  assumption  that  the  son  could  not  confer  any  authority, 
during  his  minority',  to  his  father  to  act  for  him  in  the  purchase  of  his 
patent  right.  There  are  two  answers  to  this  position.  The  act  of  an 
infant  in  making  such  contract  as  this,  which  may  be  for  his  benefit  in 
transacting  business,  either  directly  or  througli  the  agency  of  another, 
is  voidable  onlj',  and  not  absolutely  void,  and  therefore  there  is  no 
breach  of  the  implied  warranty  unless  there  be  proof  showing  that  the 
act  of  the  agent  was  entirely  without  the  infant's  knowledge  or  con- 
sent. The  mere  fact  of  the  infancy  of  the  principal  will  not  oonstitate 
such  breach. 

It  was  argued  in  Whiting  v.  Dutch,  14  Mass.  457,  that  a  promissoiy 
note  signed  by  Dutch  for  his  partner.  Green,  who  was  a  minor,  was 
void  as  to  Green,  because  he  was  not  capable  of  communicating 
authority  to  Dutch  to  contract  for  him,  and  that,  being  void,  it  was  not 
the  subject  of  a  subsequent  ratification.  But  the  court  held  that  it  was 
voidable  only,  and  having  been  ratified  by  the  minor  after  he  came  of 
age,  it  was  good  against  him.     See  Tyler  on  Inf ,  c.  3,  §§  14,  18. 

Another  answer  is,  that  the  defence  of  infancy  to  this  contract  with 
the  plaintiff  can  only  be  set  up  by  the  infant  himself,  or  those  who 
legally  represent  him.  Infancy  is  a  personal  privilege  of  which  no  one 
can  take  advantage  but  himself.  Voorhees  v.  Wait,  3  Gr.  343 ;  Tyler 
on  Inf.,  c.  4,  §  19  ;  Bingham  on  Inf.  49. 

In  this  case  the  plaintiff  seeks  to  disaflSrm  the  infant's  contract  with 
him,  in  his  own  behalf,  and  sue  a  third  party  on  the  contract,  whoM 
authority  to  bind  him  the  infant  has  not  denied.    The  privilege  of 


s«cT.  n.]         fibbank's  exkcutobs  v.  humphbbys.  517 

affirming  or  disaflSrmiDg  the  contract  belongs  to  the  infant  alone,  and 
the  plaintiff  cannot  exercise  it  for  him.  The  mere  refusal  to  pay, 
charged  in  the  demand  and  proved,  is  not  a  denial  of  the  defendant's 
authority  to  bind  the  infant,  for  it  may  be  based  on  the  failure  of  con- 
Blderation,  the  invalidity  of  the  patent,  fraudulent  representations,  or 
other  causes. 

The  judgment  of  nonsuit  entered  in  the  Court  of  Common  Pleas  will 
be  affirmed. 


FIRBANK'S  EXECUTORS  v.  HUMPHREYS  and  othebs. 

CouBT  OF  Appeax.    1886. 

[18  Q.  B.  D,  54.] 

Appeal  from  the  judgment  of  Mathew,  J.,  on  the  trial  of  the  cause 
without  a  jury.*  .  .  . 

The  defendants  appealed,  but  before  the  appeal  came  on  for  healing 
Firbank  died,  and  his  executors  were  substituted  as  plaintiffs. 

mg^,  Q.  C.  (with  him  JR.  S.  Wright  and  JBT.  H.  AsquUh),  Sir 
Horace  I)avey,  Q.  C.  (with  him  Cohen,  Q.  C,  and  W.  Oraham)^  JS,  D. 
Green,  Q.  C,  Mackaakie^  and  2>.  Wcdker^  for  various  defendants. 

Sir  B.  Webster,  A.  G.,  and  Finlay,  Q.  C.  (with  them  H.  Sutton)^ 
for  the  plaintiffs. 

Bigby,  Q.  C,  in  reply. 

Lord  EsHER,  M.  R.  In  this  case  there  is  a  certain  complication 
in  the  facts,  but  no  difficulty  as  to  the  law  when  once  the  facts  are 
ascertained.'  The  plaintiff  in  the  action  was  a  railway  contractor,  and 
entered  into  a  contract  wRh  the  Charnwood  Forest  Railway  Company 
to  make  the  railway.  Under  that  contract  he  was  to  be  paid  in  cash 
as  the  work  went  on,  on  the  certificates  of  the  engineer.  The  railway 
company  had  no  money  of  its  own,  and  in  order  to  carry  out  their 
scheme  and  fulfil  their  contract  with  Firbank  they  entered  into  a  finan- 
cial arrangement  with  Maddison,  which  it  is  not  necessary  minutely  to 
consider,  by  which  he  undertook  to  place  with  the  public  certain  deben- 
ture stock  and  shares  which  the  company  had  power  to  issue.  He  was 
in  fact  to  finance  the  company,  and  as  part  of  the  agreement  he  arranged 
that  he  would  paj"  Firbank  on  tlie  certificates.  He  entered  into  no 
agreement  with  Firbank,  but  his  agreement  was  with  the  company,  for 
whom  he  was  agent.  -  The  work  proceeded  and  certificates  were  given, 
and  Maddison  obtained  money  by  placing  debenture  stock  or  otherwise, 
and  paid  Firb&nk  on  some  of  these  certificates,  but  after  a  time  he 
failed  to  do  so,  and  I  think  there  cannot  be  a  doubt  ttiat  in  conjunction 
with  the  secretary  he  acted  dishonestly  by  the  company.     He  placed 

1  The  reporter's  statement  is  omitted.  —  E]>. 
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debenture  stock  and  received  the  proceeds,  and  instead  of  keeping  his 
contract  with  the  company  he  and  the  secretary  must  have  disposed 
between  them  of  the  greater  part  of  the  funds  so  obtained.  His  not 
paying  Firbank  was  no  failure  of  dut}*  to  or  of  contract  with  him,  but  a 
breach  of  the  contract  with  the  company.  Firbank  was  by  his  agree- 
ment entitled  to  be  paid  cash  by  the  company-  for  the  work  done, 
and  if  they  could  not  get  it  through  Maddison  they  were,  as  between 
themselves  and  Firbank,  bound  to  get  it  otherwise. 

I  cannot  say,  without  looking   more  minutely  into  the  contract, 
whether  Firbank  could  have  thrown  it  up,  or  whether  he  would  have 
been  bound  to  continue  to  do  the  work.     However  that  may  be,  it 
became  necessary  as  a  matter  of  business  that  a  new  arrangement 
should  be  made  between  Firbank  and  the  companj*.     [His  Lordship 
then  dealt  with  the  dispute  as  to  the  facts,  and  continued  :  — ]    The 
matter  stands,  then,  that  Firbank  was  to  have  debenture  stock  issued 
to  him  in  payment  of  his  past  claim,  and  was  to  go  on  with  the  works 
on  the  terms  of  the  new  agreement     I  now  come  to  the  meeting  of  tbe 
26th  of  Jul}*.     All  the  directors  were  present  at  the  meeting  on  that 
day,  and  it  would  be  absurd  to  suppose  that  they  did  not  know  of  tbe 
difficulties  of  the  company,  and  that  Firbank  had  not  been  paid.    It  is 
in  evidence  that  the   agreement  was   explained  to  all  tlie  directors 
present —  what  agreement?    Not  only  that  for  continuing  the  work  in 
future,  for  that  would  not  bv  itself  have  set  them  free  from  their  diffi- 
culty,  but  the  whole  agreement    Under  these  circumstances  we  are  all  of 
opinion  that  each  of  the  directors  had  the  matter  explained  and  knew 
what  was  being  done.     What  was  done?    The  agreement  was,  that  if 
Firbank  would  go  on  with  the  work  he  should  be  paid  in  a  certain 
manner,  but  it  was  also  part  of  the  agreement  that  if  he  would  accept 
debenture  stock  in  lieu  of  his  right  to  cash  the  company  would  issue 
debenture  stock  to  him.    None  of  the  dire|^rs  knew  that  this  would 
be  an  over-issue  of  debenture  stock,  and  the  plan  they  adopted  was  the 
easiest  way  of  getting  rid  of  their  difficulties.     If  they  agreed  to  tliat 
arrangement  that  would  be  an  agreement  between  Firbank  and  the 
company  by  which  the  company  would  be  bound.    There  was  then  a 
binding  contract  with  the  company  that  he  would  accept  debentures  for 
the  debt  already  due,  and  if  they  were  issued  go  on  with  the  work.    If 
nothing  had  occurred  but  a  breach  of  that  agreement  I  apprehend  that 
the  directors  would  not  have  been  liable.     The  arrangement  of  course 
was  that  valid  debenture  stock  should  be  issued,  and  they  mast  hare 
known  that  they  would  have  to  issue  it  on  behalf  of  the  company. 
Under  these  circumstances  what  was  done?    At  the  meeting  of  the 
26th  of  July  the  agreement  was  produced  and  explained,  and  the  cer 
tificates  for  the  debenture  stock  were  also  produced  at  that  meeting,  and 
were  signed  by  two  of  the  defendants.     It  seems  to  me  that  the  defend- 
ants by  agreeing  that  two  of  their  number  should  sign  the  certificates 
authonzed  this  issue  as  much  as  if  everj-  one  of  them  had  signed  and 
handed  over  the  certificates.    They,  therefore,  issued  them,  and  whether 
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they  were  banded  over  that  day  or  two  days  later  is  immaterial,  when- 
ever  it  was  done  it  was  by  and  for  the  directors.     They  did  not  know, 
bat  the  troth  was,  that  the  certificates  could  not  bind  the  company 
and  were  worthless  to  Firbank,  because  the  powers  of  the  company  in 
this  direction  had  already  been  exhausted,  and  this  was  an  over-issue. 
Under  these  circumstances  had  Firbank  any  right  to  recover  personally 
lh>m  the  defendants?    On  the  one  side,  it  is  said  that  according  to  the 
rale  in  CoUen  v.  Wright,  7  E.  &  B.  801,  8  E.  <&  B.  647,  Firbank  had 
a  right  to  sue  the  directors.    The  way  in  which  it  is  put  is,  that  the 
directors  were  agents  of  the  company  and  had  authority  to  issue  deben- 
ture stock  binding  on  the  company,  provided  the  powers  of  issuing  such 
stock  had  not  been  exhausted ;  but  they  had  no  authority  to  make  any 
over-issue  so  as  to  bind  the  company.    By  issuing  these  certificates  it 
is  said  that  it  must  be  implied  that  they  had  afiSrmed  that  they  had 
authority  to  issue  them,  and  that  Firbank  accepted  them,  relying  on 
that  afiSrmation  of  authority,  and  as  by  reason  of  want  of  authoritj^  he 
has  been  damaged,  the  defendants  have  made  themselves  personally 
liable  within  the  rule  laid  down  in  CoUen  v.  Wright,  7  E.  <&  B.  301,  8 
E.  ds  B.  647.    On  the  other  hand,  it  is  said  that  cannot  be  so,  because 
this  debenture  stock  was  issued  in  fulfilment  of  a  contract  which  was 
binding  on  the  company,  whereas  in  that  case  the  contract  which  the 
agent  professed  to  enter  into  on  behalf  of  his  principal  was  invalid  as 
against  the  principal     I  think  the  language  used  in  Weeks  v,  Propeit, 
L.  R.  8  C.  P.  427,  and  Dixon  v.  Renter's  Telegram  Co.,  8  C.  P.  D.  1, 
shows  that  the  principle  of  Collen  v.  Wright  extends  further  than  the 
case  of  one  person  inducing  another  to  enter  into  a  contract.    The 
rale  to  be  deduced  is,  '^  that  where  a  person  by  asserting  that  he  has 
the  authority  of  the  principal  induces  another  person  to  enter  into  any 
transaction  which  he  would  not  have  entered  into  but  for  that  assertion, 
and  the  assertion  turns  out  to  be  untrae,  to  the  injury  of  the  person  to 
whom  it  is  made,  it  must  be  taken  that  the  person  making  it  undertook 
that  it  was  true,  and  he  is  liable  personally  for  the  damage  that  has 
occurred." 

That  being  the  rale,  I  am  of  opinion  that  all  these  defendants  by  issuing 
this  debenture  stock  asserted  to  Firbank  that  they  had  authority  to 
bind  the  company  by  that  issue,  and  whether  that  was  in  ftilfilment  of 
a  binding  or  invalid  contract  is  immaterial.  The  question  then  arises, 
for  what  damages  they  are  liable.  I  do  not  say  that  in  all  such  cases 
they  would  be  liable  for  the  nominal  amount  of  the  stock,  — for  instance, 
if  the  company  had  been  solvent  there  was  nothing  to  prevent  Firbank 
suing  for  the  debt  due  to  him  and  recovering  from  the  company.  He 
might  have  been  put  to  some  expense  by  the  postponement  of  his  cash 
payments  and  by  having  to  sue  the  company,  and  I  am  not  by  any 
means  clear  that  the  damages  in  such  a  case  in  an  action  against  the 
directors  would  have  been  merely  nominal.  The  damages,  under  the 
general  rale,  are  arrived  at,  by  considering  the  difference  in  the  |X)si- 
tion  he  would  have  been  in  had  the  representation  been  trae,  and  the 
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position  he  is  actually  in,  in  consequence  of  its  being  untrue.  If  the 
assertion  had  been  true  he  would  have  had  valid  debenture  stock  which 
would  have  been  a  first  charge  on  the  propertj*  of  the  compan}',  and,  as 
I  understand,  that  would  have  been  a  good  security.  If  he  is  post- 
poned or  thrown  back  on  his  right  of  action  against  the  company,  the 
company  is  in  sudi  a  position  that  he  will  get  nothing.  Therefore,  in 
the  present  case  the  damages  are  the  difference  between  what  the 
debenture  stock  would  have  been  worth  to  him,  and  what  he  can  get 
from  the  company  on  his  claim,  which  is  nothing,  and  therefore  the 
damages  are  the  full  amount  of  the  debenture  stock,  and  the  judgment 
for  that  amount  must  be  affirmed. 

LiNDLET,  L.  J.^  Whether  the  contractor  is  entitled  to  recover  this 
amount  from  the  directors  depends  upon  two  questions,  viz. :  1.  Whether 
the  directors  are  to  be  treated  as  having  impliedly  warranted  that  they, 
as  agents  of  the  company,  had  authority  to  issue  £18,400  debentare 
stock?  2.  What  is  the  measure  of  damages  for  which  they  are  liable 
if  the}'  are  to  be  so  treated? 

The  first  question  must  in  my  opinion  be  answered  in  the  contrac- 
tor's favor.  He  could  not  know  whether  the  company  had  or  bad  Dot 
already  issued  the  full  amount  of  debenture  stock  which  it  was  aatho^ 
ized  to  issue.  He  was  Justified  in  assuming  that  the  directors  had  power 
to  do  what  they  did ;  and  by  giving  him  the  debenture  stock  certificates 
they  in  truth  represented  to  him  that  they  had  such  power.  Moreover, 
they  in  effect  requested  him  not  to  insist  on  payment  in  cash,  and  to 
go  on  with  the  works  in  consideration  of  receiving  debenture  stodL 
These  circumstances  bring  the  case  directly  within  CoUen  v.  Wright, 
7  E.  &  B.  801,  8  £.  &  B.  647,  and  that  class  of  cases.  There  is  the 
representation  by  the  directors  to  the  contractor  and  consideration  given 
by  him  in  the  shape  of  action  by  him  on  the  faith  of  such  representa- 
tion. Nothing  more  is  necessary  to  make  the  principle  laid  down  in 
Collen  V.  Wright  applicable  to  the  case.  The  fact  that  the  directors 
were  themselves  deceived,  and  did  not  know  or  suspect  that  they 
had  not  the  power  to  do  what  they  did,  is  immaterial  in  cases  of  this 
description.  Speaking  generally  an  action  for  damages  will  not  lie 
against  a  person  who  honestly  makes  a  misrepresentation  which  mis* 
leads  another.  But  to  this  general  rule  there  is  at  least  one  well- 
established  exception,  viz.,  where  an  agent  assumes  an  authority  which 
he  does  not  possess,  and  induces  another  to  deal  with  him  upon  the 
faith  that  he  has  the  authority  which  he  assumes.  The  present  case  is 
within  this  exception,  and  the  directors  are  liable  to  the  contractor  for 
the  misrepresentation  they  made  to  him. 

The  next  question  is  as  to  the  amount  of  damages  to  which  the  con- 
tractor is  entitled.  The  directors  cannot  be  treated  as  having  warranted 
the  solvencj*  of  the  company,  and  if  genuine  debenture  stock  of  the 
company  had  been  worthless,  the  measure  of  damages  would  have  been 

^  After  stating  the  case. — Ed. 
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nil,  but  in  this  case  the  company's  debentare  stock  is  and  always  has 
been  worth  twenty  shillings  in  the  pound.  Consequently  the  value  of 
£18,400  genuine  debenture  stock  is  the  measure  of  the  contractor's 
loss.  That  is  what  he  agreed  to  take  in  satisfaction  of  a  larger  demand, 
and  that  is  what  he  has  lost  by  reason  of  the  misrepresentation  made 
to  him.  This  was  the  view  taken  by  Mr.  Justice  Mathew.  I  think  it 
correct    The  appeal  is  dismissed  with  costs. 

Lopes,  L.  J.     I  agree  with  the  Judgments  that  have  been  given,  and 
I  have  nothing  to  add.  Appeal  dismUsed. 


MEEK  V.   WENDT   &   CO. 

Queen's  Bench  Division.     1888. 

[21  Q.  B.  D.  126.] 

Case  tried  before  Charles,  J.,  without  a  jur}'.  The  facts  and  argu- 
ments appear  in  the  Judgment. 

Bigham,  Q.  C,  and  Joseph  Walton^  were  for  the  plaintiff. 

JSameSy  Q.  C,  and  Butler  Aspinall,  were  for  the  defendants. 

Charles,  J.  In  this  case,  which  was  tried  before  me  without  a 
jury,  at  Liverpool,  the  plaintiff  seeks  to  recover  damages  from  the 
defendants  for  breach  of  warranty  of  authority,  under  the  following 
circumstances.  The  plaintiff  was  in  1887  the  holder  of  two  policies 
of  insurance  on  the  ship  Mindora^  effected  with  two  insurance  com- 
panies in  San  Francisco  called  the  ^^  Union,"  and  the  '^Sun/'  Each 
policy  was  for  £1,000,  and  provided  thus  for  payment  of  anj^  loss : 
*^  Loss  if  any  hereunder  payable  by  Messrs.  the  Anglo-Californian 
Bank  in  London  three  days  after  sight  of  the  certificate  of  loss  ap- 
proved by  E.  E.  Wendt  of  London,  or  Richard  Lowndes  of  Liverpool, 
accompanied  by  this  policy."  A  loss  having  occurred,  and  the  com- 
panies having  repudiated  liability,  an  action  was  commenced  in  England 
against  each  company,  and  proceedings  were  duly  taken  for  service  of 
the  writs  out  of  the  jurisdiction.  The  defendant  companies  did  not 
appear,  and  Judgment  by  default  was  signed  for  £1,000  against  each 
company.  Negotiations  for  a  settlement  thereupon  took  place  between 
the  plaintiff  and  the  defendants,  Messrs.  Wendt  &  Co.  of  London,  who 
represented  tlie  two  companies  in  this  country.  A  sum  of  £300  was 
In  the  early  part  of  1887  offered  by  each  company,  but  was  refused. 
In  August,  however,  the  plaintiff  expressed  his  willingness  to  accept 
that  sum,  and  on  the  26th  the  defendants  wrote  to  the  plaintiff's  solici- 
tors, Messrs.  Simpson  &  North,  as  follows :  *'  As  so  long  a  time  has 
now  elapsed  since  the  offer  of  our  clients  was  first  made,  we  cannot  go 
fhrther  into  the  matter  just  now,  but  have  at  once  written  to  San  Fran- 
cisco for  instructions."  On  September  13,  the  Union  Company  wrote 
to  the  defendants  stating  that  they  would  adhere  to  their  offer,  but  no 
answer  was  received  from  the  Sun.    The  defendants  thereupon  tele* 
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graphed  on  September  30  to  San  Francisco,  and  received  an  answer 
on  October  1,  wliich  they  supposed  authorized  them  to  accept  the 
plaintiffs  offer.  The  telegram  of  October  1  had  not  in  fact  been  sent 
with  the  authority  of  the  Sun.  On  receipt  of  this  telegram  the  defend- 
ants wrote  to  the  plaintiff's  solicitors  in  these  words :  ^'  We  have  now 
heard  from  our  clients  in  San  Francisco,  and  the  Union  and  San 
Insurance  Companies  are  prepared  to  abide  bj*  the  offer  they  have 
made  some  time  ago,  although  the  same  was  not  accepted  at  the  time. 
Will  you  please  send  ns  up  the  policies?  We  can  then  doubtless 
arrange  for  an  early  settlement  Our  clients  insist  that  the  judgments 
you  have  obtained  against  them  must  be  cancelled  in  a  formal  manner." 
The  policies  and  Judgments  were  forwarded  on  October  3.  On  the 
7th  the  defendants'  solicitors  sent  the  judgments  to  the  plaiutifiTs 
solicitors,  with  releases  indorsed  for  the  plaintiff's  execution.  He 
executed  them,  and  they  were  returned  on  the  8th.  On  the  10th  the 
defendants'  solicitors  wrote  to  the  plaintiff's  solicitor:  *'We  hare 
received  the  judgments,  with  the  releases  indorsed  thereon,  and  now 
forward  you  the  policies  with  the  certificates,  and  on  presentation  at 
the  bank,  the  Anglo-Californian  Bank  in  London,  jou  will  obtain  pay- 
ment. We  should  sa}'  you  will  be  able  to  present  the  i)olicies  through 
your  own  bankers.  The  bankers  have  already  had  it  notified  to  them 
that  the  certificates  have  been  granted.*'  Payment  in  respect  of  the 
Sun  policy  certificate  was  refused  to  the  plaintiff  b}'  the  Anglo-Cali- 
fornian Bank  on  instructions  from  the  Sun  Company  cabled  from 
America.  Some  correspondence  between  the  solicitors  of  the  plaintiff 
and  the  defendants  took  place  in  November  and  December,  and  the 
mistake  under  which  the  defendants  had  acted  was  fully  explained.  It 
was  in  no  way  disputed  that  the  defendants  had  throughout  acted  bona 
fide  in  the  matter. 

On  January  8  the  plaintiff's  solicitors  wrote  to  the  defendants: 
*'  Since  the  Sun  Company  repudiate  your  action  in  settling  this  matter, 
Mr.  Meek  instructs  us  to  apply  to  you  for  the  amount  agreed  to  be 
paid  to  him  as  the  consideration  for  releasing  the  judgment  against  the 
company."  In  reply  the  defendants'  solicitors  returned  the  release, 
which  Messrs.  Wendt  &  Co.  had  never  parted  with,  and  pointed  oot 
that  Mr.  Meek  could  cancel  it,  and  remain  with  his  remedy  under  his 
Judgment  for  £1,000.  The  plaintiff's  solicitors  returned  the  release, 
notifying  that  Mr.  Meek  held  the  defendants  liable  for  the  sum  of  £300, 
to  recover  which  and  certain  expenses  thrown  away  this  action  was 
brought. 

At  the  trial  it  was  not  seriously  contested  that  the  defendants  had 
in  their  letter  dated  October  1  innocently  represented  themselves  as 
having  the  authorit}'  of  the  Sun  Company  to  settle  the  claim  of  the 
plaintiff  for  £300,  and  the  question  principally  discussed  was  as  to  the 
proper  measure  of  damages  for  the  defendants'  false  representation  of 
authority.  The  plaintiff  contended  that  he  was  entitled  to  the  fall  sam 
of  £300|  and  the  expenses  he  had  incurred  in  nq;otiating  the  compiO' 
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mise.  The  defendants  paid  into  Court  a  sum  sufficient  to  meet  such 
expenses  as  had  been  incurred  subsequent  to  October  1,  but  denied 
any  further  liabillt}*.  The  matter  therefore  to  be  decided  is,  whether 
the  plaintiff  is  entitled  to  any,  and  what,  additional  damages. 

Now  he  is  entitled  to  all  the  damages  which  are  the  natural  and 
proximate  consequence  of  the  false  assertion  of  authority.  ^^  The 
measure  of  damages/'  says  Lord  Esher,  M.  R,  in  In  re  National 
Coffee  Palace  Co.,  24  Ch.  D.  371,  "  in  actions  for  breach  of  warranty 
of  aathoritj'  is  always  the  same  in  every  case.  I  will  not  consider  what 
theoretically  it  ought  to  be,  but  I  say  we  must  decide  it  accoi*diug  to 
the  rule  which  has  been  followed  for  a  series  of  years.  Spedding  v. 
Nevell,  L.  R.  4  C.  P.  212,  and  Godwin  w.  Francis,  L.  R.  5  C.  P.  295, 
are  cases  in  which  the  plaintiff  was  the  intended  purchaser,  and  Simons 
V,  Patchett,  7  E.  &  B.  568,  was  a  case  in  which  the  plaintiff  was  the 
intended  vendor,  and  in  all  these  cases  the  Court  laid  down  that 
the  measure  of  damages  was  what  the  plaintiff  actually'  lost  by  losing 
the  particiilar  contract  which  was  to  have  been  made  by  the  alleged 
principal  if  the  defendant  had  had  the  authority  he  professed  to  have : 
in  other  words,  what  the  plaintiff  would  have  gained  by  the  contract 
which  the  defendant  warranted  should  be  made."  Applying  this  rule 
to  the  present  case,  the  plaintiff,  by  losing  the  particular  contract 
which  was  to  have  been  made,  has  prima  facie  lost  the  expenses 
thrown  away,  and  the  sum  of  £800,  which  1  have  no  doubt  he  would 
have  obtained  without  delay  or  difficulty  in  London  from  the  Anglo- 
Californian  Bank  within  three  days  after  sight  of  the  approved  certifi- 
cates. But  then  it  is  contended  by  the  defendants  that  the  plaintiff  is 
in  a  position  to  enforce  all  his  original  rights  against  the  company  on 
the  judgment  and  on  the  policy,  and  that  these  are  worth  at  least  as 
much  as  £300,  so  that  the  plaintiff  has  in  truth  lost  nothing  beyond  the 
expenses  thrown  away.  But  with  regard  to  the  judgment,  it  was  not 
disputed  that  the  law  as  to  enforcing  foreign  judgments  is  the  same  in 
the  Courts  of  the  United  States  as  in  our  own,  and  according  to  our 
law  the  judgment  could  not  be  effectively  put  in  suit  in  the  Courts  of 
the  United  States,  inasmuch  as  the  defendant  company  were  not  Eng- 
lish subjects  or  resident  in  England  either  when  the  policy  was  issued 
or  when  the  suit  was  commenced.  This  seems  clear  from  the  case  of 
Schibsby  v.Westenholz,  L.  R.  6  Q.  B.  155,  per  Blackburn,  J.,  at  p.  160, 
and  in  this  country  the  judgment  has  no  present  value,  as  the  defendant 
company  have  no  property  here  available  for  execution.  With  regard 
to  the  claim  on  the  policy,  no  doubt  the  plaintiff  has  a  claim  which  he 
may  or  may  not  be  able  successfully  to  enforce  at  San  Francisco ;  a 
claim,  however,  which  has  been  wholly  repudiated,  and  which  will  be 
strenuously  resisted.  I  cannot  fix  any  pecuniary  value  on  this  claim, 
and  I  do  not  think  that  its  existence  ought  to  affect  the  amount  which 
\Bprima  facte  the  proper  amount  to  be  awarded  to  the  plaintiff  for  the 
loBs  of  the  particular  contract  which  was  to  have  been  made  by  the 
alleged  principal.  I  therefore  give  judgment  for  the  plaintiff  with  costs 
for  £300  in  addition  to  the  money  paid  into  Court. 
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LILLY,  WILSON  &  CO.  v.  SMALES,  EELES  &  CO. 

Queen's  Bench  Division.     1892. 

[[1892]  1  Q.  B.  456.] 

Case  tried  before  Denman,  J.    The  facts  and  arguments  are  suffi- 
cieDtl}'  stated  in  the  judgment. 

Barnes  J  Q.  C,  and  W.  A.  Meek^  for  the  plaintiffs. 

Itobson^  Q.  C,  and  W.  H.  Clay^  for  the  defendants. 

Cur,  adv.  wiU, 

Dknman,  J.,  delivered  the  following  written  Judgment.  The  plain- 
tiffs in  this  case  were  owners  of  the  ship  Pocklington  ;  the  defendants, 
brokers  and  shipping  agents.  On  April  28,  Mr.  F.  Ecles,  as  represent- 
ing the  defendants,  met  Mr.  F.  Cattle,  a  representative  of  the  firm  of 
Woody  Cattle  &  Co.,  in  London,  who  acted  as  agents  of  the  plaintiffs, 
and  produced  a  list  of  requirements  of  ships  to  fulfil  severlil  different 
kinds  of  engagements.  Amongst  others  was  one  describing  the  freight 
offered  as  8«.  ^d-  There  was  a  conflict  of  evidence  as  to  what  took  place 
at  this  interview ;  but  it  was  arranged  that  Wood,  Cattle  &  Co.  were 
to  have  two  hours  in  which  to  accept  or  reject  the  offer.  Before  the 
two  hours  expired  the  same  parties  met  again ;  and  I  find  as  a  fact, 
though  Mr.  Cattle's  memory  was  a  blank  upon  the  point,  that  Mr.  F. 
Eeles  expressed  a  doubt  as  to  whether  there  had  not  been  a  mistake  as 
to  the  rate  of  freight  offered  by  his  principals  in  the  telegram  of  which 
the  list  produced  by  him  at  the  earlier  interview  was  a  translation.  lu 
fact,  the  rate  3^.  ^d,  was  mentioned  owing  to  a  blunder  of  the  tele- 
graphic oflficials  who  transmitted  the  message.  The  freight  actaallj 
offered  by  Reischer,  the  defendants'  principal,  was  8«.  4^.  The  mis- 
take arose  from  the  alteration  of-a  figure  ^'  4  "  into  a  figure  *'  7  "  in  the 
cipher  number ;  the  figure  actually  given  in  by  the  intending  charterer 
having  been  a  ^^  4,"  which  meant  8«.  4|<£,  and  not  a  ^'  7,"  which  meant 
3«.  9e7.  The  defendants,  on  receiving  the  charter  signed  by  ^*  Wood  & 
Co.,  as  agents,"  returned  it  signed  ^  by  tel^raphic  authority  of  Sam 
Reischer,  Smales,  Eeles  &  Co. ,  as  agents."  It  was  contended  by  the 
plaintiffs  that  the  defendants  were  liable  in  the  action  as  having  war- 
ranted or  held  themselves  out  as  having  an  authoritj*  which  they  did 
not  possess.  The  defendants,  on  the  other  hand,  relied  upon  the  form 
in  which  they  had  signed  as  negativing  the  warranty  of  authority  which 
would  have  been  implied  if  they  had  merely  signed  *^  as  agents,"  and 
as  amounting  to  a  representation  that  they  took  no  such  risk  Dpon 
themselves,  but  merely  warranted  that  they  had  such  authority  as  a 
possibly  erroneous  telegram  might  confer. 

If  the  case  depended  merely  upon  the  construction  of  such  a  sigoar 
ture  as  a  matter  of  law,  much  is  to  be  said  on  both  sides.  On  the  one 
hand,  it  fs  difficult  to  understand  why  such  a  mode  of  signing  shonld  be 
used  if  it  left  the  agent  signing  under  precisely  the  same  liability  as  he 
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woald  be  under  withoat  it.  On  the  other  hand,  there  is  force  in  the 
ai^ament  used  by  Mr.  Barnes  for  the  plaintiffs,  that,  inasmuch  as  the 
shipowner  is  often  half  the  globe  away  when  charters  are  made,  there 
would  be  great  inconvenience  if  in  every  case  it  was  necessary  to  verify 
the  correctness  of  telegrams  before  a  firm  contract  could  be  relied  on. 
But  I  do  not  think  it  necessary  to  consider  all  the  arguments  which 
were  used  as  to  the  possible  meaning  of  the  words  here  adopted,  be- 
cause I  think  that  it  was  not  a  question  wholly  of  legal  construction, 
bat  that  the  words  adopted  were  words  the  true  meaning  of  which  was 
to  be  ascertained  by  the  evidence  of  persons  engaged  in  the  business  of 
commerce  of  this  nature ;  and  if  I  am  right  in  this,  I  have  no  hesita- 
tion in  finding  that  the  defendants'  witnesses  established  that  this  form 
of  signing  is  well  understood  in  the  trade  as  meaning  to  negative  the 
implication  of  a  warranty  by  the  charterer's  agent,  at  all  events,  to  a 
greater  extent  than  warranting  that  he  has  had  a  telegram  which,  if 
connect,  authorizes  such  a  charter  as  that  which  he  is  signing. 

It  appeared  from  the  evidence  of  trustworthy  witnesses  for  the  de- 
fendants, that  whenever  charters  are  entered  into  by  brokers  in  accord- 
ance with  telegraphic  instructions,  it  is  usual  to  sign  in  this  form  with 
the  very  object  of  avoiding  the  implication  of  an  absolute  warranty.  I 
see  no  reason  to  doubt  that  this  was  the  real  object  of  the  defendants  in 
signing  as  thej'  did  ;  and,  this  being  my  opinion,  I  think  that  there  can 
be  no  ground  for  fixing  them  with  a  warranty  such  as  they  never  in- 
tended to  give,  and  which  would  be  wholly  inconsistent  with  the  general 
understanding  of  persons  engaged  in  the  business  in  which  they  were 
employed.    I  therefore  give  judgment  for  the  defendants  with  costs. 

Judgment /or  the  defendairUs.^ 


SECTION  III. 
AtUharized  Contracts  for  a  disclosed  Principal.^ 

OWEN  V.  GOOCH. 
Nisi  Prius.     1797. 

[2  Esp.  567.] 

Assumpsit  for  work  and  labor,  and  goods  sold  and  delivered,  with 
the  common  counts. 
Plea  of  non  assumpsit. 
The  plaintiflT  was  a  paper-hanger,  and  the  action  was  brought  to 

1  See  Walker  v.  Bank  of  State  of  New  York,  9  N.  Y.  582  (1854) ;  Hall  v.  Lander- 
dale,  46  N.  Y.  70  (1871 ) ;  Beattie  v.  Lord  Ebnrjr,  L.  R.  7  Ch.  777,  800  (1872) ;  Newman 
V.  SjrlTeeter,  42  Ind.  106  (1873) ;  Michael  v.  Jones,  84  Mo.  578  (1SS4).  —Ed. 

I  And  aee  Chapter  IV. 
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recover  a  sum  of  money  for  work  done  for  the  defendant  in  the  coone 
of  the  plaintifTs  business. 

He  proved  the  order  given  for  the  paper  by  the  defendant,  and  the 
work  done. 

The  defence  relied  upon  was  that,  though  the  work  had  been  ordered 
by  the  defendant,  yet  that  it  had  not  been  ordered  for  himself,  but  for 
a  person  of  the  name  of  Tippell^  and  had  been  done  at  Tipi^elPs  Lease 
at  Walthamstow,  and  that  the  plaintiff  at  the  time  of  the  order  was 
informed  that  the  work  was  on  Tippell's  account 

Defendant  having  given  notice  to  produce  the  plaintiflTs  book,  on 
being  inspected,  the  entry  was  *'  Mr.  Tippell  by  the  order  of  Gooch." 

The  plaintiff  contended  that  the  name  of  Tippell  being  prefixed  to 
the  order  was  by  no  means  a  proof  that  the  credit  was  given  to  hiio,  bat 
was  merely  identifying  the  order ;  that  Tippell  might  be  a  person  totally 
unknown  to  the  plaintiff,  but  to  whom  Gooch  the  defendant  was  cer- 
tainly known,  so  that  the  goods  must  be  deemed  to  be  ordered  on 
Gooch's  credit,  and  he  be  liable. 

For  the  defendant  it  was  insisted  that  Gooch  by  the  order  appeared 
to  be  only  the  agent,  and  the  goods  to  have  been  furnished  on  Tippell's 
account. 

Lord  Kektok.  The  goods  are  ordered  by  Gooch,  but  at  the  time  it 
is  not  pretended  that  they  were  for  his  own  use ;  the}*  were  ordered  for 
Tippell,  and  the  entry  is  made  in  his  name.  We  must  keep  distinct  the 
cases  of  orders  given  by  the  parties  themselves,  and  by  others  as  their 
agents.  If  the  mere  act  of  ordering  goods  was  to  make  the  party  who 
ordered  them  liable,  no  man  could  give  an  order  for  a  friend  in  the 
country,  who  might  request  him  to  do  it,  without  risk  to  himself.  If  a 
party  orders  goods  from  a  tradesman,  though  in  fact  thej*  are  for  another, 
if  the  tradesman  was  not  informed  at  the  time  that  they  were  for  the  use 
of  another,  he  who  ordered  them  is  certainly  liable,  for  the  tradesman 
paust  be  presumed  to  have  looked  to  his  credit  only.  So  if  they  were 
ordered  for  another  person,  and  the  tradesman  refuses  to  deliver  to 
such  person's  credit,  but  to  his  credit  onl}*  who  orders  them,  there  is 
then  no  pretext  for  charging  such  third  person  ;  or  if  goods  are  ordered 
to  be  delivered  on  account  of  another,  and  after  deliver}*  the  person  who 
gave  the  order  refuses  to  inform  the  tradesman  who  the  person  is. 
in  order  that  he  may  sue  him,  under  such  circumstances  he  is  himself 
liable.  But  wherever  an  order  is  given  by  one  person  for  another,  and 
he  informs  the  tradesman  who  that  person  is  for  whose  use  the  goods 
are  ordered,  he  thereby  declares  himself  to  be  merely  an  agent,  and 
there  is  no  foundation  for  holding  him  to  be  liable. 

In  this  case  Owen,  the  plaintiff,  was  informed  of  all  the  circnmstanoes, 
that  Gooch  was  giving  the  order  for  Tippell ;  the  goods  are  sent  to 
Tippell's  house,  and  the  entry  made  in  his  name.  I  think  there  is  do 
color  for  making  Gooch  the  debtor. 

The  plaintiff  was  nonsuited. 

Erakine  and  Mardey  for  the  plaintiff. 
CUbhB  and  Farh  for  the  defendant 


J 
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PATERSON  AKD  ANOTHER  v.  GANDASEQUI, 

Kino's  Bench.     1812. 

[15  East,  62.] 

This  was  an  action  for  goods  sold,  and  upon  the  common  money 
coQots.  At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  London 
sittings  after  last  Trinity  term,  the  following  facts  appeared:  The 
defendant  was  a  Spanish  merchant,  and  a  director  of  the  Philippine 
trading  company  at  Madrid,  with  which  he  was  engaged  in  adventures 
to  a  large  amount.  In  Januarj',  1810,  being  then  in  London,  he 
employed  Messrs.  Larrazabal  &  Co.,  of  London,  merchants,  to  purchase 
for  bim  various  assortments  of  goods  for  the  foreign  market,  for  which 
they  were  to  charge  a  commission  of  2  per  cent.  Larrazabal  and  Co. 
accordingly  applied  to  the  plaintiffs,  requesting  them  to  send  to  their 
connting-house  an  assortment  of  silk  hose,  with  their  terms  and  prices. 
Paterson,  Jr.,  waited  on  them  at  the  time  and  place  appointed,  with 
the  patterns,  terms,  and  prices,  at  which  time  the  defendant  was 
present  at  the  counting-house ;  and  the  samples  were  handed  over  to 
him.  He  inspected  them,  and  selected  such  articles  as  he  required ; 
and  the  terms  and  prices  were  also  shown  to  him  and  left  there.  On  the 
6th  of  January  the  plaintiffs  received  from  Larrazabal  and  Co.  an  order 
in  writing  for  574  dozen  of  silk  hose,  to  be  ready  in  town  on  or  before 
the  20th  of  February  next,  the  payment  as  agreed  upon.  (Signed) 
Larrazabal,  Menoyo,  and  Trotiaga:  and  shortly  after  another  order 
for  150  dozen  more,  with  the  like  signature.  Both  these  orders  were 
given  by  Larrazabal  &  Co.  for  the  use  of  and  in  execution  of  the  orders 
received  b}'  them  from  the  defendant.  The  goods  were  sold  by  the 
pbiintiffs  on  the  credit  of  Larrazabal  &  Co.,  the  invoices  were  made  out 
in  their  names  and  sent  to  them,  and  Lan*azabal  debited  the  defendant 
with  the  amount  Soon  after,  and  before  the  credit  had  expired, 
Larrazabal  and  Co.  became  insolvent;  and  thereupon  the  plaintiffs 
demanded  payment  of  the  defendant ;  which  being  refused,  the  present 
action  was  brought.  Lord  Ellenborough,  C.  J.,  being  of  opinion  upon 
these  facts  that  the  plaintiffs  had  dealt  with  Larrazabal  &  Co.  upon  their 
sole  and  individual  credit,  knowing  that  the  [purchases  they  made  were 
on  account  of  the  defendant,  directed  a  nonsuit.  In  the  following  term 
it  was  moved  to  set  aside  the  nonsuit,  on  the  ground  of  assimilating 
this  case  of  a  dormant  principal  to  that  of  a  dormant  partner,  where, 
though  the  party  furnishing  goods  to  the  ostensible  partners  intended 
at  the  time  to  give  credit  only  to  them,  yet  he  may  afterwards  pursue 
his  remedy  against  the  dormant  partner,  when  discovered.  A  role  nM 
having  been  granted, 

Sir  V.  Oihbs^  A.  O.,  Marryat^  and  Littledale^  now  showed  cause 
tgamst  it 

Oarrow^  Park^  and  Sichardsony  contra. 
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Lord  £llenbobough,  G.  J.  The  Court  have  not  the  least  doabt  that 
if  it  distinctly  appeared  that  the  defendant  was  the  person  for  whose  use 
and  on  whose  account  the  goods  were  bought,  and  that  the  plaintiffs 
knew  that  fact  at  the  time  of  the  sale,  there  would  not  be  the  least 
pretence  for  charging  the  defendant  in  this  action.  But  the  doabt 
is  whether  that  does  sufficiently  appear  by  the  evidence.  It  appears 
that  the  defendant  was  present  at  the  counting-house  of  Larrazabal, 
where  one  of  the  plaintiffs  had  come  by  appointment,  and  in  his  preseuoe 
inspected  and  selected  such  of  the  articles  as  he  required ;  that  the 
goods  were  afterwards  oi*dered  by  Larrazabal  &  Co.,  credit  given  to 
tliem,  and  the  invoices  made  out  in  their  name,  and  sent  to  them.  The 
question  is  whether  all  this  was  done  with  a  knowledge  of  the  defendant 
being  the  principal?  The  law  has  been  settled  by  a  variety  of  cases, 
that  an  unknown  principal,  when  discovered,  is  liable  on  the  contracts 
which  his  agent  makes  for  him ;  but  that  must  be  taken  with  some 
qualification,  and  a  party  may  preclude  himself  from  recovering  over 
against  the  principal,  by  knowingly  making  the  agent  his  debtor.  It 
certainly  appeared  to  me  at  the  trial  that  the  plaintiffs  knew  of  the 
defendant  being  the  principal,  and  had  elected  to  take  Larrazabal  &  Co. 
as  their  debtors,  or  I  should  not  have  nonsuited  the  plaintiffs ;  but  as 
there  may  perhaps  be  a  doubt  upon  the  evidence,  whether  the  plaintiffs 
had  a  perfect  knowledge  of  that  fact,  it  maj'  be  as  well  to  have  it  recon- 
sidered. 

Grose,  J.  I  think  that  the  plaintiffs  in  this  ease  might  have  elected 
whom  they  would  have  for  their  debtor ;  and  here  they  seem  to  have 
made  their  election.  That,  however,  is  the  only  doubt  which  is  fit 
to  be  considered. 

Le  Blanc,  J.  It  will  be  material  to  have  the  facts  inquired  into 
more  fully,  in  order  to  ascertain  whether  the  tradesmen  sold  to  the 
agents  with  a  knowledge  of  the  party  for  whom  they  were  buying ;  or 
whether,  without  such  knowledge,  the}'  chose  to  give  credit  to  the 
agents,  whether  buying  for  another  or  for  themselves.  Many  of  the 
cases  may  perhaps  be  found  distinguishable  from  this  by  their  not  fall- 
ing precisely  within  the  doctrine  applicable  to  principal  and  broker; 
and  it  may  be  necessary  to  consider  in  the  present  case,  whether  any 
distinction  can  be  made  between  a  home  and  a  foreign  principal 

Batlet,  J.  There  may  be  a  particular  course  of  dealing  with  respect 
to  trade  in  favor  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases 
where  a  home  principal  would  be  liable ;  that  would  be  a  question  for 
the  jury.  I  have  generally  understood  that  the  seller  may  look  to  the 
principal  when  he  discovers  him,  unless  he  has  abandoned  his  right  to 
resort  to  him.  I  agree  that  where  the  seller  knows  the  principal  at  the 
time,  and  yet  elects  to  give  credit  to  the  agent,  he  must  be  taken  to 
have  abandoned  such  right,  and  cannot  therefore  afterwards  charge  the 
principal  I  think  it  should  be  reconsidered  in  this  case  whether  the 
plaintiffs  did  sa  Bule  absolute,  . 
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Common  Pleas.     1812. 

[4  I'auwt.  574.] 

This  was  an  action  for  goods  sold  and  delivered,  and  was  tried 
before  Mansfield,  C.  J.,  and  a  special  jur}',  at  the  sittings  at  Guild- 
hall, after  Michaelmas  Term,  1811,  when  it  appeared  that  the  defendant 
was  a  member  of  a  Spanish  trading  corporation,  called  the  Philippine 
Company,  and  was  a  director  of  that  company,  and  had  come  over  to 
England  to  select  a  large  assortment  of  goods  destined  for  Lima. 
Larrazabal,  Menojo,  and  Trotiaga,  a  house  established  in  London, 
assisted  him  in  providing  the  goods,  and  they  having  applied  to  the 
plaintiff,  with  whom  they  had  previous  dealings  for  twenty  years,  the 
plaintiff  went  by  appointment  to  the  house  of  Larrazabal  &  Co.  in 
the  city,  with  patterns  of  goods ;  he  found  the  defendant  there,  who 
examined  various  patterns,  cheapened  the  prices,  mentioned  the  market 
for  which  they  were  intended,  told  the  plaintiff  he  should  cbai^  the 
long  price,  and  he,  the  defendant,  would  himself  receive  the  bounty  on 
exportation,  and  stipulated  for  fifteen  months'  credit ;  he  took  goods 
home  to  his  house  in  Clarges  Street,  and  kept  them  a  week  to  examine, 
and  a  clerk  fh>m  the  plaintiff's  house  frequently  attended  on  him  there 
to  show  and  explain  the  patterns.  The  plaintiff  received  a  written 
order  from  Larrazabal  &  Co.  for  a  quantity  of  these  goods;  after 
which  the  defendant  required  of  the  plaintiff  an  abatement  of  £6  per 
cent  on  the  prices  of  them,  which  the  plaintiff  refused  to  make,  and 
the  parties  were  about  to  terminate  the  treaty:  but  at  length  the 
defendant  agreed  to  give  the  whole  price  required,  and  told  the  plain- 
tiff he  might  proceed  to  execute  the  order.  The  plaintiff  and  his 
clerks  repeatedly  had  other  meetings  with  the  defendant,  and  several 
other  parcels  of  goods  were  ordered  by  Larrazabal  &  Co.  which  had 
been  selected  by  the  defendant  at  those  meetings.  Larrazabal  &  Co. 
referred  the  plaintiff  to  the  defendant  for  instructions  as  to  the  mode 
in  which  the  goods  were  to  be  packed  for  exportation,  and  the  defend- 
ant gave  those  instructions.  The  invoices  were  all  made  out  by  the 
plaintiff  to  Larrazabal  &  Co.,  and  they  were  debited  in  the  plaintiff's 
books  for  the  amount  of  the  long  price.  Larrazabal  &  Co.  in  their 
books  debited  the  defendant  with  the  amount  of  the  invoices,  and  also 
with  a  commission  for  purchasing  them,  of  £2  per  cent  on  the  amount, 
which  was  their  ordinary  mode  of  dealing  with  the  defendant,  and  they 
credited  the  plaintiff  with  the  amount  of  the  invoices.  Upon  an 
occasion  subsequent  to  these  sales,  Larrazabal  &  Co.  having  applied  to 
purchase  some  goods  of  the  plaintiff,  the  plaintiff  said  he  thought  he 
had  for  that  time  extended  his  credit  far  enough  to  Larrazabal  &  C0.9 
and  declined  furnishing  the  goods.    Larrazabal  &  Co.  gave  the  orders 
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for  packing  and  shipping  the  goods,  and  in  their  own  names,  but  in 
pursuance  of  instructions  given  by  the  defendant,  chartered  a  vessel  to 
Lima,  in  which  these  goods  were  conveyed,  and  instructed  the  master 
not  to  part  with  the  return  cargo  until  payment  of  the  freight  and 
amount  of  Larrazabal's  demand  on  the  defendant.  The  master  did  not 
deliver  the  return  cargo  but  in  consequence  of  instructions  from  Larin- 
zabal  4&  Co.,  after  a  sura  of  £72,000  had  been  deposited  by  the  defend- 
ant for  their  security.  One  of  the  partnera  in  their  house,  which  had 
become  bankrupt,  being  examined,  stated,  that  the  house  purchased 
these  goods  of  the  plaintiff  on  their  own  credit  and  account,  as  thej 
would  any  other  goods  for  which  they  had  occasion  in  their  trade,  and 
Larrazabal  &  Co.  had  insured  the  goods  in  their  own  names,  for  whidi 
they  had»  a  further  commission  of  a  half  per  cent.  The  plaintiff  con- 
tended that  though  the  credit  was  given  to  Larrazabal  &  Co.,  yet  that 
as  the  defendant  had  the  goods,  he  was  liable  to  pay  for  them ;  and  that 
this  was  only  the  common  case  of  a  broker  buying  for  his  principal: 
the  principal  when  disclosed  is  liable.  Mansfield,  C.  J.,  left  it  to  the 
jury  whether  Larrazabal  did  act  as  broker  or  not,  and  observed  that 
as  the  defendant  saw  and  handled  the  patterns,  and  was  seen  in  tbe 
business,  if  he  had  been  the  purchaser,  most  probably  the  credit  would 
have  been  immediately  given  to  him,  the  jury  under  these  circumstances, 
being  of  opinion  that  the  goods  were  sold  to  Larrazabal  as  principal, 
found  a  verdict  for  the  defendant. 

£est,  Seijt.,  for  the  plaintiff,  in  pursuance  of  liberty  reserved  at  tbe 
trial,  obtained,  in  last  Hilarj'  term,  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff. 

Shepherd^  Seijt,  showed  cause. 

JBest  and  Vhuffhany  Serjts.,  in  support  of  the  rale. 

Shepherd^  in  reply. 

Man-spield,  C.  J. ,  now  gave  the  judgment  of  the  Court.  This  is  a 
motion  made  for  a  new  trial,  the  verdict  having  been  given  for  tlie  de- 
fendant. The  circumstances  of  the  case  are  verj'  singular.  The  motion 
is  made  on  the  ground  that  though  the  actual  vendees  of  the  goods  were 
Larrazabal  &  Co. ,  3'et  that  the  verdict  ought  to  have  gone  against  the 
defendant,  as  the  person  for  whotn  the  goods  were  bought  by  Larrazabal 
&  Co.  I  left  it  to  the  jury  to  consider  whether  Larrazabal  &  Co.  were 
acting  as  factors  for  the  defendant,  or  whether  the  goods  were  bought 
by  the  defendant  himself,  who  was  acting  for  the  Philippine  Companj. 
In  certain  cases  it  would  undoubtedly  be  a  monstrous  thing  to  charge  the 
defendant,  but  in  this  case  there  would  be  no  such  hardship,  because 
the  defendant  had  received  the  money  of  the  Philippine  Compan}'.*  .  .  . 

I  left  it  to  the  jury  to  say  whether  this  were  the  common  case  of  a 
merchant  here  buying  for  his  correspondent  abroad,  on  which  he 
charged  a  commission,  or  whether  it  was  a  case  of  a  factor  buying 
goods  for  his  principal ;  and  they  found  for  the  defendant    None  of 

1  H«re  the  facta  were  recapitalated. — Ed. 
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(he  cases  that  have  been  cited  at  all  resemble  this  case ;  for  although  it 
was  not  said  expressly  that  the  plaintiff  did  not  look  to  the  defendant, 
jet,  opon  all  the  circumstances  of  the  transaction^  it  evidently  appears 
that  be  did  not.  And  if  a  man  selling  to  another  for  the  use  of  a  third, 
who  stands  by  and  is  known,  may  make  the  contract  with  the  buyer, 
without  making  the  third  person  responsible,  certainly  this  is  that 
case.  .  .  .  Now  in  this  case  if  it  had  been  intended  that  the  sale  should 
be  to  the  defendant,  and  that  Larrazabal  &  Co.  were  to  be  only  sure- 
ties, the  plaintiff  would  certainly  have  debited  the  defendant,  and  taken 
a  guarantee  from  Larrazabal  &  Co.  And  only  see  what  a  state  the  de- 
fendant would  be  in,  buying,  as  he  does,  such  an  immense  amount  of 
goods  of  the  plaintiff,  and  other  persons.  And  although  it  has  been 
objected  by  the  counsel  that  it  is  a  hard  case,  that  this  money  getting 
into  the  hands  of  Larrazabal  &  Go.  should  not  find  its  way  wholly  to 
the  plaintiff,  of  whom  the  goods  were  purchased,  yet  we  cannot  alter 
the  law  of  the  case,  or  the  nature  of  the  contract,  on  account  of  any 
subsequent  events.  The  insolvency  of  Larrazabal  <&  Co.  may  make  an 
oofortunate  difference  in  the  case  as  to  the  consequences,  but  it  will 
Dot  alter  their  liability.  We,  who  are  called  on  to  set  aside  this  verdict, 
must,  in  order  thereto,  say  on  this  evidence,  that  Larrazabal  only  was 
not  to  be  the  debtor,  but  that  the  defendant  also,  who  was  to  buy  these 
goods  for  the  Philippine  Company,  was  to  be  liable :  but  we  can  find  no 
evidence  to  warrant  us  in  that  conclusion :  the  rule  therefore  must  be 

Discharged, 


KIRKPATRICK  v.  STAINER. 
Court  of  Ebbors  of  New  Yobk.    1839. 

[22  Wend.  244.] 

Erbob  from  the  Supreme  Court.  This  was  an  action  of  assumpsit, 
bmaght  by  Kirkpatrick  against  Stainer,  for  the  breach  of  a  contract 
alleged  to  have  been  made  by  the  defendant,  to  cause  insurance  to  be 
effected  upon  a  quantity  of  coffee  shipped  by  the  plaintiff  at  New  York 
for  the  port  of  Trieste.  The  vessel  in  which  the  coffee  was  shipped 
was  lost  at  sea.  The  plaintiff  alleged  that  no  insurance  had  been 
effected,  and  claimed  the  value  of  the  coffee,  with  anticipated  profits. 
The  cause  was  heard  by  referees,  who  made  a  special  report,  setting 
forth  the  evidence  adduced  before  them.  The  principal  evidence  of 
the  agreement  rested  in  two  letters :  one  written  by  the  plaintiff  to  the 
defendant  on  the  27th  August,  1830,  and  the  answer  thereto  under  date 
of  the  30th  August.  The  plaintiff's  letter  commences  thus :  ''Sir:  The 
object  of  the  present  is  to  confirm  the  verbal  agreement  made  between 
ourselves  respecting  1499  bags  of  coffee  now  discharging,  of  which  I 
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showed  yon  invoices  and  bills  of  lading.  The  whole  quantity  is  to  be 
shipped  on  joint  account.  For  the  one  half  which  you  take  on  your 
account,  you  are  to  pay  in  cash,  — are  to  advance  me  five-sixths  of  the 
value  at  the  price  of  5|100  per  pound ;  on  this  advance  yoo  are  to 
charge  me  interest,"  etc.  (specifying  the  terms  of  the  advance).  The 
plaintiff  then  proceeds :  ^^  The  coffee  must  be  shipped  as  soon  as  pos- 
sible for  Trieste,  to  the  care  of  your  friends,  Messrs.  Dutilh,  Ticky,  ^• 
Co.,  with  orders  for  immediate  sales  and  prompt  remittances"  (direct* 
iug  the  mode  of  remittance).  He  then  adds :  ^'  You  will  also  take  care 
that  insurance  be  effected,  either  here  or  in  Europe,  on  the  invoioe 
amount,  with  ten  per  cent  additional,  for  probable  gains."  The  de- 
fendant, in  his  answer  of  the  30th  August,  sa3's :  ^'  I  consent  to  the 
different  points  respecting  the  projected  shipment  to  my  friends,  Messrs. 
Dutilb,  Ticky,  &  Co.  in  Trieste,  of  your  1499  bags  of  coffee.  It  is 
understood  that  the  above  parcel  will  be  shipped  on  joint  account 
between  you  and  Messrs.  Dutilh,  Ticky,  &  Co.  For  their  half  share,  I 
shall  pay  cash  here,  at  the  price  of  5|100  short  price  per  pound  net; 
and  on  3'Our  half,  which  you  consign  for  J'our  account  to  my  abo?e 
Trieste  friends,  I  have  no  objection  to  advance  five-sixths  of  the  above 
price,  cash,  charging  the  usual  interest  of  six  per  cent  per  annom, 
from  the  time  my  above  Trieste  friends  will  remit  the  fhnds  to  cover 
my  drafts  on  London."  Then  after  adverting  to  the  mode  of  remit- 
tance, he  adds :  ^^  The  insurance  will  be  covered  after  3'our  desire,  with 
ten  per  cent  imaginary  gain  on  the  invoice  cost,  either  here  or  in 
Europe,  as  I  '11  judge  more  convenient."  This  letter  from  the  defend- 
ant is  signed,  ^^£d.  Stainer."  Sundry  letters  from  Messrs.  Datilh, 
Ticky,  &  Co.  to  the  plaintiff,  relative  to  the  non-arrival  of  the  vessel, 
the  insurance  of  the  coffee  at  Trieste,  and  negotiations  with  the  under- 
writers  there  in  respect  to  the  payment  of  the  loss ;  and  also  several 
letters  which  passed  between  the  plaintiff  and  the  defendant  on  the 
same  subject  were  read  in  evidence.  The  defendant  also  called  a  wit- 
ness, who  stated  that  he  knew  the  mercantile  house  of  Dutilh,  Ticky,  & 
Co.  of  Trieste,  and  also  knew  the  defendant,  who,  in  August,  1880, 
was  residing  in  the  city  of  New  York  as  the  agent  of  that  house,  and 
that  it  was  understood  by  the  house,  of  which  the  witness  was  a  mem- 
ber, and  he  believed  b}'  merchants  generally,  that  the  defendant  was  in 
business  only  as  agent  of  the  Trieste  house. 

The  counsel  for  the  defendant  insisted  before  the  referees,  that  the 
defendant  was  not  personally  liable  to  the  plaintiff  in  this  cause,  inas- 
much as  in  the  transaction  in  question,  he  acted  only  as  the  agent  of 
Messrs.  Dutilh,  Ticky,  &  Co.,  and  that,  with  the  knowledge  of  the 
plaintiff.  The  referees  made  a  report,  setting  forth  the  testimony 
in  the  cause,  and  that  the  above  objection  was  raised  to  a  recovery ; 
they  then  state  that  they  find  that  no  insurance  was  effected  by  the 
house  of  Dutilh,  Ticky,  &  Co.,  but  whether  or  not  the  defendant  is 
personally  liable  to  the  plaintiff  for  the  breach  of  the  agreement  to 
effect  such  insurance^  they  say  they  are  altogether  ignorant,  and  pray 
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the  advice  of  the  oouit ;  and  if  it  shall  seem  to  the  court  that  the  de« 
fendant  is  personally  liable,  then  they  find  that  there  is  due  to  the 
plaintiff  $832.50 ;  but  if,  &c.,  then  that  there  is  nothing  due  to  the 
plaintiflT.  The  Supreme  Court  rendered  judgment  in  favor  of  the  de- 
fendant. The  following  opinion  was  delivered  by  the  Chief  Justice :  — 
"  Sy  the  Court  J  Nelson,  C.  J.  Taking  the  two  letters  of  the  27th 
and  30th  August,  1830,  as  the  evidence  of  the  contract  respecting  the 
shipping  of  the  coffee  to  Trieste,  and  it  appears  to  me  there  cannot  be 
a  doubt  that  the  defendant  contracted  merely  as  agent  for  the  house  of 
Datilh,  Ticky,  &  Co.,  and  that  it  must  have  been  so  intended  and 
understood  by  the  plaintiff*.  The  defendant  had  no  interest  in  the 
adventure,  and  expressly  says  to  the  plaintiff,  in  his  letter  recognizing 
and  ratifying  the  agreement,  ^  It  is  understood  that  the  above  parcel 
[alluding  to  the  1499  b^gs  of  coffee]  will  be  shipped  on  joint  account 
between  yon  and  Messrs.  Dutilh,  Ticky,  &  Co.'  ^  For  their  half  share 
I  shall  pay  cash  here,'  &c.  There  is  no  dispute  but  that  defendant 
was  the  agent  of  the  above  house  in  the  city  of  New  York,  and  duly 
aothorized  to  make  for  them  the  agreement  in  question.  They  recog- 
nized its  validity,  and  opened  immediately  a  correspondence  directly 
with  the  plaintiff,  which  began  January,  1831,  and  continued  till  Octo- 
ber, 1831. 

*'  Neither  is  there  anything  in  the  correspondence  of  the  plaintiff  with 
the  defendant  in  the  business,  from  which  to  infer  he  considered  him 
personally  holden ;  but  the  contrary.  The  case  presented  is  the  ordi- 
nary one  of  a  private  agent  clothed  with  full  authority,  acting  in  behalf 
of  his  principal ;  not  only  disclosing  it,  but  actuallj'  contracting  in  his 
name  ;  for  such  is  the  form  of  the  contract  to  be  extracted  fh)m  the 
letters  of  the  27th  and  30th  August,  1830.  There  can  be  no  doubt,  a 
person  acting  as  agent  of  a  foreign  house,  is  not  responsible,  individu- 
ally, if  he  discloses  his  principal,  and  acts  only  in  his  behalf,  any  more 
than  an  agent  of  a  house  in  this  country.  There  is  no  such  distinction 
to  be  found  of  any  authority  in  the  books,  nor  is  there  any  reason  to 
support  it  If  an  individual  desire  the  personal  credit  and  liability  of 
the  agent,  he  should  make  known  the  fact,  and  all  parties  will  then 
onderstand  it ;  if  the  agent  declines,  the  vendor  can  refbse  to  deal  with 
him."  The  plaintiff  sued  out  a  writ  of  error. 
The  cause  was  urged  in  this  court  by 
G.  Woody  for  the  plaintiff! 
•71  Preacott  HaUy  for  the  defendant. 

By  the  Chancellor.  There  is  no  question  as  to  the  general  rule  of 
law,  where  an  agent  or  factor,  who  is  duly  authorized  to  contract  for 
his  principal  discloses  the  fact  of  his  agency,  and  the  name  of  the  per- 
son for  whom  he  is  acting,  that  he  is  not  personally  liable  if  he  makes 
the  contract  in  snch  form  as  to  be  binding  upon  his  principal,  unless  it 
satisfactorily  appear  that  he  also  intended  to  bind  himself  personally. 
The  general  rule  on  this  subject  is  not  questioned  by  the  counsel  for 
the  plaintiff  in  error;  but  he  insists,  in  ^ejhrat  place,  that  the  fact 
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that  Datilh,  Tick}*,  &  Co.  were  foreigners,  residing  at  Trieste,  in  the 
Austria-German  territories,  takes  the  case  oat  of  the  general  rule,  and 
renders  the  agent  personally  liable ;  and  secondly^  that  the  form  of  the 
contract  was  not  such  as  to  make  it  binding  npon  the  defeodant's 
foreign  correspondents,  —  or,  at  least,  that  it  appears  from  the  contract 
itself,  that  it  was  the  understanding  of  the  parties  that  the  defendant 
was  to  be  personally  liable  for  the  performance  thereof.^  .  .  . 

By  Senator  Verplanck.  I  concur  with  the  Supreme  Court  in  their 
understatiding  of  this  negotiation.  Taking  together  the  two  letters  of 
the  parties  on  which  the  bargain  was  concluded,  the  defendant  appears 
to  have  acted  merely  as  the  known  agent  of  the  house  at  Trieste,  for 
and  on  account  of  whom  he  made  the  advances,  and  to  whom  the  goods 
were  consigned.  He  contracted  for  the  foreign  house  and  in  their 
name,  but  made  no  undertaking  for  himself.  This  evidence  of  the 
correspondence  is  supported  and  confirmed  by  collateral  proof  of  the 
general  belief  and  understanding  among  New  York  merchants,  that 
the  defendant  was  in  business  onl}*  as  the  agent  of  the  foreign  hoase. 
In  such  dealings  it  is  settled  that  the  principals  are  alone  responsible, 
unless  there  be  some  special  circumstance  to  fix  the  responsibility  upon 
the  agent  personally.  I  do  not  think  that  there  is  any  such  circum- 
stance in  this  case ;  although  the  fact  of  the  defendant  being  an  agent 
of  a  house  abroad,  added  to  the  authorit}-  of  Judge  Story,  the  reasons 
he  assigns,  and  the  unqualified  language  he  uses  as  to  the  liabilities  of 
factors  purchasing  for  foreign  merchants,  occasioned  at  first  some 
doubt  in  my  mind.  In  his  late  valuable  work  on  agenc}*,  Judge  Stoij 
says :  ^'  On  the  ground  of  general  convenience  and  the  usage  of  trade, 
the  general  rule  obtains  that  agents  or  factors,  acting  for  merchants 
resident  in  foreign  countries,  ai*e  held  personally  liable  upon  all  con- 
tracts made  by  them  for  their  emploj^ers ;  and  this,  without  any  dis- 
tinction whether  thej'  describe  themselves  in  the  contract  as  agents  or 
not.  In  such  cases,  it  is  presumed  not  only  that  credit  is  given  to  such 
agents,  but  that  it  is  exclusively  given  to  them  to  the  exoneration  of 
their  employers.  Still  the  presumption  is  liable  to  be  rebutted  by  proof 
that  the  credit  was  given  to  both  principal  and  agent  or  to  the  principal 
alone.''  Story  on  Agency,  §  268.  See  also  the  reasons  assigned  in 
the  preceding  section  and  in  §  290.  To  the  same  effect  a  respectable 
recent  English  elementary  writer  speaks  thus :  '^  It  seems  that  when  a 
British  agent  contracts  for  a  foreign  principal,  the  agent  is  liable.'' 
Smith  on  Mercantile  Law,  p.  78.  Now,  if  this  be  also  the  doctrine  of 
our  own  commercial  law,  it  may  well  be  doubted  whether  the  language 
of  the  correspondence,  though  showing  Stainer  '*  to  describe  himself  in 

1  The  remainder  of  Chancellor  Walworth's  opinion  gave  reasons  for  agreeiog 
with  the  plaintiff  in  error  as  to  both  points ;  and,  as  to  the  first  point,  cited  Gonalei 
V,  Sladen,  Bull.  N.  P.  130;  De  Gaillon  t^.  L'Ain^le,  1  B.  &  P.  368 ;  Thomson  v.  Dtren- 
port,  9  B.  &  C.  87 ;  Bnrgen  v.  Buck,  7  Shaw  &  Dnnl.  Sess.  Caa.  824;  I  Bell's  Qliut 
153;  Smith'a  Merc.  Law,  2d  ed.,  104, 120;  Palej  Ag.  294;  2  Liyermore's  Ag.  249; 
Story  Ag.  §  268.  — Ed. 
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tbe  contract  as  an  agent/'  is  yet  sufficient,  even  with  the  collateral  evi- 
dence (conclusive  as  the  whole  would  be  in  the  case  of  an  agent  for  a 
domestic  principal),  to  rebut  such  a  positive  legal  presumption,  and  to 
prove  that  credit  was  given  only  to  the  Trieste  bouse,  so  as  to  authorize 
the  court  to  pronounce,  on  the  facts  submitted  to  them  by  the  referees, 
^^  that  the  defendant  was  not  personally  liable  upon  the  agreement." 
But  upon  examining  the  several  cases  cited  in  sup|)ort  of  this  rule,  I 
am  satisfied  that  Judge  Story  has  stated  the  doctriue  in  too  strong  and 
unqualified  terms,  as  if  tbis  presumption  were  a  universal  inference  of 
law,  applicable  everywhere.  I  think,  on  the  contrarj',  that  this  is  a 
presumption  founded  altogether  upon  usage  and  the  particular  course 
of  trade,  and  arises  only  when  and  where  that  usage  is  known  or  proved 
to  exist ;  of  course,  then,  that  it  is  not  an  unvarying  legal  presump- 
tion, to  be  applied  to  any  contract,  made  anywhere,  by  a  factor  or 
agent  representing  a  person  or  commercial  house  in  some  foreign 
country.  .  .  . 

On  the  question  being  put.  Shall  this  judgment  be  reversed?  the 
members  of  the  court  divided  as  follows : 

In  the  affirmative:  The  Chancellor,  and  Senators  Hull,  H.  A. 
Livingston,  Paige,  Spbakeb,  Van  Dyck  —  6. 

In  the  n^ative :  Tbe  President  of  the  Senate,  and  Senators  Beards- 
let,  Fox,  FuRMAN,  Hawkins,  Hunt,  Huntington,  Jones,  Matnard, 
Moselbt,  Nicholas,  Peck,  Powers,  Skinner,  Sterling,  Verplanck, 
Wager,  Works  — 18. 

Whereupon  the  Judgment  of  the  Supreme  Court  was 

Jffirmed.* 


■^u. 


WILLIAMSON  V.   BARTON. 

Exchequer.     1862. 
[7  B.  i-  N.  899.] 

Declaration  for  goods  sold  and  delivered.    Plea :  never  indebted. 

At  the  trial  before  Brahwell,  B.,  at  the  London  Sittings,  after 
Trinity  Term,  1861,  it  appeared  that  the  plaintiff,  who  was  a  farmer 
in  Pembrokeshire,  being  about  to  quit  his  farm,  put  up  his  farm  pro- 
dace  for  sale  by  auction.  The  auction  took  place  on  the  25th  of  Sep^ 
tember,  1857,  when  the  defendant  attended  and  bid  for  several  lots  of 
hay  and  com,  which  were  knocked  down  to  him,  as  the  highest  bidder, 
for  £150.  Thereupon,  the  auctioneer  asked  him  his  name  in  the  usual 
way,  and  he  replied,  *^  Barton,"  without  saying  whether  he  was  pur« 
chasing  for  himself  or  an}'  other  person,  and  the  auctioneer's  clerk 
wrote  it  down  as  tbe  name  of  the  purchaser.    The  defendant  had  been, 

1  Ace. :  Kanlback  v.  Churchill,  59  N.  H.  296  (1879).  —  En. 
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for  some  time  previoas  to,  and  was  at  the  time  of  the  sale,  foreman  to 
one  Smith,  a  government  contractor,  who  was  then  executing  certain 
works  in  Pembroke  Dockyard ;  and  the  defence  to  the  present  actioa 
was,  that  the  defendant  bought  the  hay  and  corn,  not  for  himself,  bnt 
for  Smith.  The  plaintiff  was  present  at  the  sale,  but  took  no  part 
whatever.  He  knew  that  the  defendant  was  Smith's  foreman,  bat  he 
knew  nothing  as  to  whether  he  was,  on  tbis  occasion,  purchasing  for 
himself  or  Smith.  The  defendant  had,  however,  on  previous  occasions, 
purchased  stone  of  the  plaintiff  for  Smith.  The  auctioneer  knew  nothing 
either  of  Smith  or  the  defendant,  or  of  their  relation  to  each  other,  and 
a  few  days  after  the  sale  sent  in  the  account  to  the  defendant.  The 
hay  and  corn  were,  without  any  direction  or  interference  of  the  defend- 
ant, fetched  away  in  cai*ts  belonging  to  Smith,  and  were  consumed  by 
Smith's  horses  before  his  death,  which  occurred  about  ten  days  after  the 
sale.    The  conditions  of  sale  (so  far  as  material)  were  as  follows :  — 

1.  That  the  highest  of  two  or  more  bidders  shall  be  the  purchaser, 
and  in  case  of  a  dispute  between  the  bidders,  the  lot  shall  be  put  up 
again  for  sale  if  the  auctioneer  shall  think  proper  so  to  do ;  otherwise 
he  is  to  determine  which  of  the  parties  is  to  be  the  purchaser. 

2.  That  each  lot  shall  be  considered  as  delivered  on  being  knocked 
down,  and  on  the  highest  bidder  complying  with  the  conditions  next 
hereafter  mentioned. 

3.  That  the  highest  bidder  shall,  on  being  declared  such,  name  a 
person  present,  to  be  approved  of  bj'  the  auctioneer,  or  his  derki  to 
join  him  or  her  as  a  partner  for  the  lots  sold,  and  that  such  person, 
on  his  or  her  consenting  to  become  such  partner,  shall  be  considered 
Jointl}'  and  severally  answerable  for  the  payment  of  the  purchase- 
money  with  such  highest  bidder.  And  in  case  any  such  highest  bidder 
shall  neglect  or  refuse  to  procure  the  consent  of  any  person  or  persona, 
to  be  approved  of  as  aforesaid,  the  lot  may  be  resold,  and  the  first 
purchaser  charged  with  any  expenses  and  loss  of  such  resale  (if  any) 
or  he  or  she  may  be  treated  as  a  ready-money  purchaser,  and  liable  to 
be  proceeded  against  for  the  recovery  of  the  same,  or  the  sale  may  be 
declared  void,  at  the  option  of  the  auctioneer ;  but  in  case  any  such 
highest  bidder  shall  procure  the  consent  of  an}'  person,  or  persons,  to 
be  approved  of  as  aforesaid,  the  same  shall  be  considered  under  the 
conditions  equivalent  to  having  signed  the  sale  book. 

4.  (By  this  condition  the  money  for  purchases  at  the  sale  was  pay- 
able on  the  25th  Januarj*,  1858.) 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  defendant 
authorized  the  auctioneer  to  sign  his  name  as  the  purchaser  of  the 
goods,  telling  them  that,  if  they  were  of  that  opinion,  the  defendant 
was  liable  for  the  price.  If,  however,  they  should  think  that,  although 
the  defendant  entered  into  a  binding  contract,  the  evidence  showed 
that  the  goods  were  delivered,  not  to  the  defendant,  bat  to  some  one 
else,  he  was  not  liable.  The  jury  having  found  a  verdict  for  till 
defendant. 
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JSTnowles,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  in  leaving  to  the  jury  the  question 
whether  the  defendant  had  entered  into  the  conti'act,  the  evidence 
showing  that  he  had ;  also  on  the  ground  that  it  was  immaterial 
whether  the  defendant  intended  to  act  as  agent  or  principal ;  also  on 
the  ground  that  it  was  immaterial  whether  the  plaintiff  knew  that  the 
defendant  was  bidding  as  agent  or  not ;  also  on  the  ground  that  there 
was  no  evidence  to  support  the  learned  judge's  charge  touching  the 
delivery,  as  there  was  no  evidence  of  any  contract  other  than  that  with 
Barton ;  also  on  the  ground  that  the  verdict  was  against  evidence. 

Huddleston  and  Garth  showed  cause.  ^ 

.Ehoteles  and  MUwardy  in  support  of  the  rule.^ 

Wilde,  B.*  On  these  facts,  I  am  of  opinion  the  defendant  made 
himself  liable.  It  it  well  settled  that  an  agent  is  responsible,  though 
known  by  the  other  party  to  be  an  agent,  if  by  the  terms  of  the  con- 
tract, he  makes  himself  the  contracting  party :  see  Higgius  v.  Senior, 
8  M.  &  W.  834.  And  the  late  cases  arising  on  charter-parties  have 
illustrated  this  principle  forcibly.  Lennard  v,  Robinson,  5  E.  &  B.  125. 
Parker  v.  Winlow,  7  E.  &  B.  942. 

Supposing,  then,  it  was  competent  to  the  jury,  on  the  above  evidence, 
to  find  that  the  plaintiff  actually  knew  that  the  defendant  was  buying 
for  Smith,  the  question  would  still  remain,  whether  the  defendant,  by 
what  he  did,  made  himself  the  contracting  party. 

It  is  clear  to  my  mind  that  he  did.  He  communicated  to.no  one 
that  he  was  acting  as  agent ;  he  did  nothing  by  word  or  act  to  indicate 
that  he  was  not  contracting  himself,  and  for  himself.    There  is  not  a 

^  The  judges  intermpted  this  argnment  thus :  Pollock,  C.  B.  *'  No  donbt,  the 
defendant  might  have  been  dismissed  by  Smith  from  his  service  shortly  before  the 
suction,  bnt  still,  looking  at  all  the  circumstances,  there  Fas  evidence  from  which 
the  joTj  might  infer  that  the  defendant  was  acting  for  Smith,  and  that  the  plaintiff 
knew  It."  The  same  jndge :  *'  If  a  person  buys  goods  in  his  own  name,  he  is  liable 
to  pay  for  them,  although  he  in  fact  acts  as  agent  for  another."  Wilde,  B.  "  The 
goods  were  knocked  down  to  the  defendant,  and  he  was  asked  his  name.  He  replied 
*  Barton.'  Is  not  that  evidence  of  an  authority  to  the  auctioneer  to  sign  his  name  as 
purchaser  %  "  Pollock,  C.  B.  "  The  question  is  whether,  the  plaintiff  being  present, 
and  well  knowing  that  the  defendant  was  the  servant  of  Smith,  it  was  necessary  for 
the  defendant  to  say, '  I  was  bidding  for  Smith.* "  —  Ed. 

*  The  judges  interrupted  this  argument  thus :  Wilde,  B.  "  Suppose  a  person  goes 
into  a  shop  and  orders  some  cloth  to  be  sent  to  a  particular  place ;  upon  which  the 
shopman  asks  him  his  name,  and  he  gives  it ;  prima  facie  he  makes  the  contract  on  his 
own  behalf ;  but  suppose  he  was  foreman  to  a  tailor,  and  the  shopman  knew  that  fact, 
might  not  the  jury  find  that  the  order  was  given  on  behalf  of  the  tailor  ?  "  The  same 
judge :  '*  If  the  contract  was  with  the  defendant,  it  is  immaterial  whether  or  no  he 
was  an  agent,  but  in  ascertaining  whether  he  did  contract,  it  is  important  to  inquire 
whether  he  was  an  agent."  Pollock,  C.  B.,  in  answer  to  a  contention  that  the  phun- 
tiif  might  have  objected  to  the  admissibility  of  any  evidence  of  agency  for  the  purpose 
of  varying  the  contract:  "I  think  not.  I  agree  with  my  brother  Wilde  that  in 
bvestigating  whether  the  defendant  m^de  the  contract  on  his  own  behalf,  evidence  of 
the  relation  between  him  and  Smith  is  important."  —  Ed. 

*  After  stating  the  case.  —Ed. 
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single  incident,  hojrever  slight,  in  his  conduct  at  the  sale,  to  dbtin- 
guish  it  from  that  of  a  roan  who  was  buying  for  himself.  It  was  the 
ordinary  conduct  in  all  respects  of  a  buyer  at  an  auction. 

There  was  nothing,  therefore,  on  which  the  jury  could  properly  be 
invited  to  find  that  he  did  not  make  himself  a  contracting  party.  It  is 
not  too  much  to  ask  or  expect  of  a  man  who  walks  into  an  auction 
room  and  becomes  a  purchaser,  that  when  he  gives  his  own  name  lie 
should  protect  himself  from  being  taken  as  the  contracting  party. 

It  is  said  to  be  a  hard  case  on  the  defendant.  But  it  is  dangerous 
and  unwise  to  throw  doubts,  even  in  a  hard  case,  on  the  proper  ooo- 
clusions  to  be  drawn  from  the  ordinary  events  of  an  auction  room. 
Sales  by  auction  are  far  too  common,  and  the  effect  of  bidding  and 
giving  a  name  to  the  auctioneer  as  purchaser  far  too  widely  understood 
by  the  community,  to  admit  of  such  doubts  being  sanctioned. 

Without  minutely  adverting  to  the  way  in  which  the  case  was  left 
to  the  jury,  it  is  enough  to  say,  that  on  these  facts  the  judge  ought, 
in  my  opinion,  to  have  told  the  jurj*,  that  if  thej'  believed  the  plaintiflTs 
evidence,  though  the}*  equally  believed  the  defendant's  evidence,  the 
defendant  had  made  himself  a  contracting  part}*  at  the  sale,  and  that, 
having  done  so,  he  was  liable  though  in  fact  he  was  onlj'  agent. 

The  jury  having  been  left  to  find  the  oontrarj-,  the  verdict  ought  in 
my  judgment,  to  be  set  aside,  and  a  new  trial  granted. 

Bramwell,  B.     I  think  this  rule  should  be  discharged. 

No  dpubt  a  person  who  is  acting  for  another,  and  known  bybim 
with  whom  he  deals  to  be  so  acting,  ma^'  and  will  be  personally  liable  if 
he  contracts  as  a  principal  and  that  whether  he  contracts  by  word  of 
mouth  or  in  writing.  The  difi\erence  is,  that  if  the  contract  is  by  word 
of  mouth,  it  is  not  possible  to  say,  from  the  agent  using  the  words 
*^I"and  ^^me"  that  he  means  himself  personallj';  whereas,  if  Ibe 
contract  is  in  writing,  signed  in  his  own  name,  and  speaking  of  him- 
self as  contracting,  the  natural  meaning  of  the  words  is,  that  be  hinds 
himself  personalh*,  and  he  is  taken  to  do  so ;  and  then  the  other  party 
is  bound  to  him.  Therefore,  in  this  case,  had  the  defendant  himself 
signed  the  conditions  of  sale  as  a  purchaser,  it  may  be  conceded  that 
he  would  have  been  liable ;  but  the  plaintiff  would  also  have  been 
bound  to  him.  But  he  did  not  sign  the  conditions  of  sale  himself; 
they  were  signed  by  the  auctioneer's  clerk  and  unless  the  auctioneer's 
clerk  had  authority  from  him  so  to  sign  his  name,  the  defendant  is  not 
bound  bj'  that  signature.  The  question,  therefore,  was  a  proper  one 
to  leave  to  the  jur}*,  unless  the  admitted  facts  showed  that  the  auction- 
eer's clerk  had  such  authorit}-.  If  the}'  did,  such  question  ought  not  to 
have  been  left  to  them,  and  there  was  a  miscarriage.  Now,  the  ad- 
mitted facts  relied  on  b}'  the  plaintiff  were,  that  the  defendant  attended 
the  sale,  that  he  bid,  that  he  was  asked  his  name,  gave  it,  and  it  was 
written  down ;  and  I  agree  that  in  ordinary  cases  a  man  so  acting 
gives  authority  to  the  auctioneer  to  sign  his  name  as  a  purchaser; 
and  if  the  case  stopped  there  the  defendant  would  be  bonnd.    Bat  be 
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maj  show  other  facts  which^  taken  in  connection  with  those  first  named) 
alter  their  effect.  Suppose,  for  instance,  the  defendant  had  said  before 
he  bid,  ^*  All  my  biddings  are  as  agent  for  Smith,  and  what  you  knock 
down  to  me  you  must  put  down  to  him ; "  surely  the  auctioneer 
would  have  had  no  authorit}'  afterwards  to  write  his  name  down,  not 
even  though  he  forgot  what  had  taken  place,  and  asked  his  name,  and 
was  told.  So,  if  the  defendant  had  said  the  same  to.  the  plaintiff, 
^'Yoar  agent,  the  auctioneer^  is  selling  for  you;  I  am  buying  for 
Smith ;  what  I  bid.  for  must  be  put  down  to  him,''  the  same  result 
would  follow.  The  defendant  did  not  say  so  here  in  words,  but  to  my 
mind  there  is  evidence  to  go  to  the  jury  which  they  may  hold  equiva- 
lent to  his  having  done  so.  The  plaintiff  knew  the  defendant  was 
Smith's  foreman ;  his  answer  on  that  point  is  a  discreditable  shuffle. 
He  knew  the  defendant  was  buying  for  Smith ;  he  himself  was  close  to 
the  auctioneer;  the  goods  were  delivered  to  Smith's  carts,  not  upon 
any  order  of  the  defendant,  nor  after  any  communication  with  him,  as 
appears  on  the  evidence.  If  the  defendant  was  bound  to  the  plaintiff, 
so  was  the  plaintiff  to  the  defendant.  Can  it  be  said  he  was  in  any 
way  ?  Suppose  there  had  been  no  writing  (and  there  having  been  a 
delivery,  none  was  necessar}'),  would  not  the  proper  question  have 
been  left  to  the  jury  ?  If  not,  what  difference  does  the  writing  make  ? 
Suppose  the  defendant,  on  being  asked  his  name,  had  said,  ^'  Barton, 
Smith's  foreman."  But  if  the  defendant  was  concluded  by  the  writing, 
and  a  pai-ty  to  the  contract,  surely  he  is  discharged  by  the  plaintiff 
delivering  the  goods  to  the  principal  without  requiring  pajment.  The 
conditions  of  sale  were  misunderstood  by  the  plaintiff's  counsel.  The 
purchaser  not  having  given  security,  and  the  seller  not  electing  to  put 
Dp  the  lot  again,  the  transaction  became  a  ready-money  one ;  the  stip- 
ulation that  the  goods  should  be  considered  delivered  does  not  apply, 
and  the  seller  had  a  lien  for  the  purchase  money.  Yet  he  thinks  fit 
to  deliver  the  goods  to  the  principal  without  requiring  payment,  and 
thereby,  as  I  think,  dischai^es  the  agent,  if  ever  he  was  bound. 

But  it  was  said  that  the  other  question  was  improperly  left  to  the 
JQTj.  I  think  not.  It  was  a  right  question,  unless  the  matter  was 
concluded  by  the  evidence.  If  the  goods  were  delivered  to  Smith,  not 
upon  the  contract  with  Barton,  the  action  for  goods  sold  and  delivered 
could  not  be  maintained.  Now,  the  evidence  was  that  they  were  de- 
livered to  Smith's  caits.  How  or  why,  it  did  not  appear.  It  was  for 
the  plaintiff  to  make  out  that  that  was  a  deliver}'  to  Barton.  There 
was  some  other  loose  and  untrustworthy  evidence  of  Barton's  not 
denying  his  liability,  which  precluded  my  withdrawing  the  case  fh>m 
the  jur3' ;  but  still  it  was  for  them  to  say  if  they  were  satisfied  that  the 
plaintiff  had  proved  that  delivery  ;  and  they  might  well  say  they  were 
not  satisfied,  not  only  because  it  was  not  shown  how  the  goods  came 
to  be  delivered  to  Smith's  carts,  but  also  for  the  considerations  I  have 
adverted  to  relating  to  the  first  question. 

I  cannot  help  adding,  it  certainly  will  be  strange  if  the  defendant  is 
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liable  to  this  action.  He  did  not  think  he  was  buying,  nor  making 
himself  liable ;  nor  did  the  plaintiff ;  nor  did  he  think  he  was  selling 
to  the  defendant.  The  auctioneer,  who  did  not  know  the  truth,  maj 
have  thought  so ;  yet  the  defendant  is  to  be  made  liable  to  the  plaintiff 
contrary  to  the  belief  and  intention  of  both  of  them. 

Channell,  B.  I  concur  in  the  judgment  of  my  brother  Wilde,  and 
in  the  reasons  on  which  it  is  founded. 

Pollock,  C.  B.  In  this  case  I  am  of  opinion  that  the  rale  ought  to 
be  discharged.  It  is  contended  for  the  plaintiff  that  the  defendant  Ib 
liable,  because  he  attended  at  an  auction  of  the  plaintiff's  goods,  con- 
ducted by  the  auctioneer  as  agent  for  the  plaintiff,  and,  the  lot  being 
knocked  down  to  him,  he  was  asked  what  his  name  was,  which  he  gaye, 
and  which  the  auctioneer  wrote  down  as  the  name  of  the  buyer,  making 
a  written  contract.  I  think,  if  the  plaintiff  was  present,  and  perfectly 
well  knew  that  the  defendant,  from  his  position  in  life,  could  not  be, 
and  therefore  was  not  bidding  for  himself,  and  the  defendant  had  no 
intention  of  bidding  or  buying  for  himself,  but  gave  his  name  because 
he  was  asked  what  his  name  was,  whatever  may  have  been  the  im- 
pression or  intention  of  the  auctioneer,  no  contract  was,  in  point  of 
fact,  made  between  the  plaintiff  and  the  defendant  The  defendant 
did  not  mean  to  buy,  and  the  plaintiff  was  aware  of  that.  The  plain- 
tiff also  did  not  mean  to  sell  to  the  defendant,  but  to  his  principal  only. 
I  think  there  were  circumstances  from  which  the  jury  might  infer  that 
such  was  the  real  state  of  things,  and  if  the  jury  had  any  evidence,  I 
am  not  disposed  to  disturb  their  verdict 

ITie  Court  being  equdUy  divided  in  opinion  the  rtde  dropped. 
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Contract  to  recover  back  money  paid  by  the  plaintiff  to  the  defend- 
ants for  a  promissory  note  signed  by  one  Hanson,  the  indorsement 
upon  which  was  forged. 

Trial  in  the  Superior  Court,  before  Lord,  J.,  who,  after  a  verdict  for 
the  plaintiff,  allowed  the  defendants'  bill  of  exceptions,  from  which  it 
appeared  that  the  defendants  were  note  brokers,  and  were  known  as 
Buch  by  the  plaintiff;  that  they  were  acting  as  brokers  for  Hanson  in 
selling  the  note,  and  that  they  paid  him  the  purchase-money,  less  a 
commission,  before  the  forgery  was  discovered.  The  defendants  testi- 
fied that,  during  the  negotiations  which  resulted  in  the  plaintiflTs  po^ 
chase  of  the  note  they  informed  him  that  they  were  selling  the  note  ts 
brokers  for  Hanson,  who  had  employed  them  to  sell  it    There  was 
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also  other  testiaioDj  tending  to  show  that  the  plaintiff  knew  or  had 
leaeonable  cause  to  know  these  facts.  The  plaintiff  denied  any  sach 
information  or  knowledge,  and  offered  evidence  tending  to  show  that 
there  was  no  disclosure  of  the  principal,  and  nothing  to  lead  him  to 
suppose  that  the  defendants  were  not  themselves  the  owners  of  the 
note. 

The  defendants  asked  the  court  to  rule  that  if  the  defendants  were  in 
fkct  agents  for  Hanson^  and  disclosed  their  agency  to  the  plaintiff,  or 
the  plaintiff  knew  it,  or  had  reasonable  cause  to  know  it,  the  defendants 
would  not  be  liable.  But  the  court  refhsed  so  to  rule ;  and  ruled  that 
the  question  was,  from  whom  did  the  plaintiff  understand  that  he  was 
buying  the  note,  —  fh>m  the  brokers  or  fVom  Hanson?  that,  upon  the 
unoontroverted  facts,  prima  facie^  the  transaction  was  with  the  de- 
fendants, and  to  relieve  them  from  liability  there  must  have  occurred 
such  a  state  of  facts  that  the  plaintiff  understood,  or  ought  to  have 
understood  as  a  man  of  reasonable  intelligence,  that  he  was  dealing 
with  Hanson. 

(?.  jPtUnam^  Jr.,  &  Hi  W.  Putna/m^  for  the  defendants. 

TT.  A.  Field,  for  the  plaintiff. 

Morton,  J.  This  is  an  action  of  contract  upon  the  implied  warranty 
of  tlie  genuineness  of  the  signature  to  a  note  sold  by  the  defendants  to 
the  plaintiff.  The  plaintiff  claimed  that  in  the  purchase  of  the  note  he 
dealt  solely  with  the  defendants,  and  upon  their  credit  The  defend- 
ants claimed  that  they  were  acting  as  agents  of  Hanson  in  the  transac- 
tion, and  that  their  principal  was  disclosed  to  tlie  plaintiff.  Upon  these 
points  the  evidence  was  conflicting.  The  defendants  asked  the  court 
to  rule  ^*  that  if  the  defendants  were  in  fact  agents  for  Hanson,  and 
disclosed  their  agency  to  the  plaintiff,  or  the  plaintiff  knew  it,  or  had 
reasonable  cause  to  know  it,  the  defendants  would  not  be  liable.^' 

Considered  as  an  abstract  proposition  of  law,  this  is  too  broad.  It 
omits  the  necessary  element  that,  in  the  dealing  or  transaction  in  ques- 
tion, they  were  acting  as  such  agents.  It  may  be  true  that  the 
defendants  were  agents  of  Hanson,  and  known  to  be  such  by  the 
plaintiff,  and  yet  if,  in  the  purchase  of  this  note,  it  was  nnderstood  by 
the  parties  that  the  plaintiff  was  dealing  with  and  upon  the  credit  of 
the  defendants,  they  would  be  liable.  An  agent  may  deal  so  as  to  bind 
himself  personally ;  it  is  alwa^'s  a  question  of  the  intention  and  under- 
standing of  the  parties.  The  presiding  judge  properlj'  refused  to  give 
the  instructions  in  the  form  requested  by  the  defendants.  Instcac* 
thereof,  he  ruled  in  substance  that  the  question  was,  from  whom  did 
the  plaintiff  understand  that  he  was  buying  the  note,  —  from  the  brokers 
or  from  Hanson  ?  and  that  if  such  a  state  of  facts  occurred,  that  the 
plaintiff  understood,  or  ought  to  have  understood  as  a  man  of  reason- 
able intelligence,  that  he  was  dealing  with  Hanson,  the  defendants 
would  not  be  liable. 

These  instructions  were  correct,  as  applied  to  the  facts  of  the  case. 
The  plaintiff  dealt  with  the  defendants.    His  evidence  tended  to  show 
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that  he  contracted  with  them  as  principals.  To  meet  this  prima  facie 
case,  the  defendants  undeitook  to  show  that  in  tbis  transaction  thej 
were  dealing  as  agents  of  a  disclosed  principal.  Unless  from  their  dis* 
closures  or  other  sources  the  plaintiff  understood,  or  ought  as  a  reason- 
able man  to  have  understood,  that  he  was  dealing  with  Hanson,  he  hid 
a  right  to  assume  that  he  was  dealing  with  the  defendants  as  principals. 
The  instructions  given  were  to  this  effect,  and  were  as  favorable  to  the 
defendants  as  the  instructions  requested,  with  the  addition  of  the  neees- 
8&Ty  qualification  that  the  defendants  were  in  tbis  transaction  dealing 
as  the  agents  of  Hanson.  Wilder  v,  Cowles,  100  Mass.  487 ;  Merriam 
V,  Wolcott,  3  Allen,  258.  Exceptions  overruled.^ 
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Queen's  Bench.     1873. 

[L.  R,  8  Q.  B.  313.] 

Declaration,  that  it  was  mutually  agreed  between  the  plaintiffs  and 
the  defendant  that  defendant  should  sell  and  deliver  to  plaintiffs,  and 
plaintiffs  should  buy  and  accept  from  defendant,  certain  goods,  to  wit, 
150  sets  of  Russian  wheels  and  axles,  upon  the  terms,  amongst  others, 
that  the  said  goods  should  be  delivered  at  Hull  free  on  board  daring 
February  or  March,  1872.  Allegations  of  performance  of  all  conditions 
precedent ;  breach,  non-delivery,  alleging  special  damage. 

Plea,  inter  alia^  that  it  was  not  mutually  agreed  between  the  plaintiift 
and  defendant,  as  alleged ;  issue  joined. 

At  the  trial  before  Mellor,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  it  appeared  that  the  plaintiffs  are  a  company  established 
in  Elbing,  in  Prussia,  for  the  purpose  of  manufacturing  railway  rolling 
stock ;  and  in  December,  1871,  they  entered  into  an  agreement  with  a 
Russian  railway  company  to  supply  1000  railway  wagons ;  and  in  order 
to  carry  out  this  contract  Mr.  Hambruck,  one  of  the  managing  directors 
of  the  plaintiffs'  company,  came  to  this  country,  and  through  the  agency 
of  Messra.  Seebeck,  Wolff,  and  Co.,  commission  merchants  in  London, 
proceeded  to  negotiate  some  contracts  with  English  ironfounders. 
Amongst  others,  Messrs.  Seebeck  &  Co.  communicated  with  the  de- 
fendant, an  ironfounder  at  Long  Eaton;  and,  in  consequence,  the 
defendant  came  to  London,  and  on  the  29th  of  January,  1872,  had  an 
interview  with  Mr.  Seebeck,  one  of  the  partners,  and  Mr.  Hambruck, 
at  Messrs.  Seebeck  &  Co.'s  office.  The  defendant  was  informed  of  the 
company's  contract,  and  was  asked  to  make  tenders  for  wheels,  ^c-i 
Mr.  Hambruck  producing  the  drawings,  but  Mr.  Seebeck  being  the 
chief  interlocutor.  The  defendant  then  signed  in  a  diary  kept  by  U& 
Seebeck  certain  memoranda,  of  which  the  following  only  is  material: 

1  Ace. :  Seaber  v.  Hawkes,  5  Moo.  &  Payne,  549  (1891).  —  Ed. 
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**  Mr.  Claye  also  offers  to  sapply  150  sets  of  Russian  wheels  and 
axles,  5  feet  gauge,  with  iron  tires  and  axles,  but  east-iron  bosses,  to  be 
delivered  during  February  and  March  this  year,  at  the  price  of  £31  per 
set  of  4  wheels  and  2  axles,  delivered  f.  o.  b.  in  Hull,  less  2^  per  cent 
oommission,  payment  in  three  months  bankers'  bill  (at  par),  or  1^  per 
cent  discount  for  cash  payment,  fourteen  days  after  shipment  from 
Hall.    Three  years  guarantee. 

^^This  offer  to  remain  open  until  Saturday,  the  3d  of  February* 

"  S.  J.  CtATE." 

On  the  31st  of  Januar}'  the  defendant  wrote  to  Seebeck,  Wolff,  &  Co. 
that  he  could  not  proceed  with  th6  wheels  and  axles  until  he  had  a 
working  drawing,  and  saying,  ^'  Please  telegraph  to  your  clients  to  this 
effect"  And  again,  on  the  1st  of  February  he  wrote,  "Hoping  to  have 
confirmation  of  order  for  the  150  sets  to-morrow."*' 

On  the  3d  of  February  Seebeck,  Wolff,  &  Co.  telegraphed  to  defend- 
ant, '^  We  confirm  order  for  150  sets  of  wheels  and  axles,  Russian  pat- 
tern, with  cast-iron  bosses,  at  your  price  of  £31  less  2^  and  1^,  delivered 
f.  o.  b.  in  Hull  during  February  and  March  this  year,  with  your  guar- 
antee for  the  wheels  and  axles  of  three  yeara." 

On  the  same  day  Seebeck,  Wolff,  &  Co.  wrote  a  letter  to  the  defend-' 
ant  as  follows :  — 

"  Since  we  have  had  the  pleasure  of  seeing  your  chief  at  our  office, 
we  have  received  both  your  favours  of  31  Jan.  and  Ist  inst.,  contents, 
of  which  we  noted,  and  communicated  to  our  friend  the  railwaj'-carriage 
builder  abroad. 

"  Although  we  have  received  in  the  mean  time  lower  quotations  of. 
nearly  £2  per  set  for  the  150  sets  of  wheels  and  axles  of  the  Russian 
pattern,  we  confirmed  you  to-day  this  order  by  telegram,  as  we  are 
desirous  of  commencing  business  with  you,  and  believe  that  you  will 
tarn  out  first-rate  quality  and  keep  strictly  to  your  engagement  as  to 
delivery.  We  consequently  telegraphed  to  you  this  morning  as  fol- 
lows : ''  [The  telegram  was  then  repeated.]  *^  Enclosed  we  hand  you 
a  copy  of  these  Russian  wheels  and  axles,  but  with  wrought-iron  bosses ; 
we  hope,  however,  it  will  be  sufficient  for  your  purpose,  and  have  in  the 
mean  time  asked  our  friend  to  send  us  the  correct  drawing." 

On  the  3d  of  February  the  defendant  wrote  to  Messrs.  Seebeck, 
Wolff,  &  Co. :  "  I  reply  to  your  telegram  of  this  day,  for  which  I  thank 
yon,  confirming  personal  order  for  150  sets  of  wheels,  &a" 

The  invoices  of  the  wheels  and  axles,  when  delivered,  were  made  ont 
to  Seebeck,  Wolff,  &  Co.,  and  they  paid  the  defendant  for  them.  But 
the  defendant  failed  in  delivering  most  of  the  sets  of  wheels  and  axles 
within  the  time  limited,  upon  which  this  action  was  brought 

It  was  objected,  inter  alia,  on  behalf  of  the  defendant,  that  the  de- 
fendant's  contract  was  not  with  the  plaintiffs,  but  with  Messrs.  Seebeck, 
Wolff,  &  Co. 
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The  learned  Judge  left  it  to  the  jury  to  say  whether  the  oontraet 
was  made  by  the  defendant  with  the  plaintiffs^  or  with  Messn. 
Seebeck,  Wolff,  &  Co. 

The  jury  found  for  the  defendant. 

JSiUt,  Q.  C,  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  the  weight  of  evidence. 

Blackburn,  J.  I  do  not  entertain  the  slightest  doubt  that  there  is 
no  ground  whatever  for  granting  a  rule  in  this  case.  The  facts  appear 
to  be  that  a  foreign  company,  being  desirous  of  having  a  quantity 
of  goods  supplied  in  England,  in  the  ordinary  course  of  trade,  got 
Seebeck  &  Co.,  commission  merchants  resident  in  London,  to  make  the 
contract  with  Mr.  Cla^'e.  At  the  time  that  contract  was  made,  Mr. 
(Saye  was  well  aware  that  the  goods  were  ordered  for  the  foreign  com- 
pany, but  the  offer  which  was  afterwards  accepted  by  Seebeck  &  Co. 
was  made  by  him  in  writing  in  the  book  of  Seebeck  &  Co.  without  any 
mention  of  the  foreign  company ;  and  even  if  it  had  not  been  in  writing, 
the  ordinary  course  of  trade  would  have  been  that  the  contract  would 
be  with  Seebeck  &  Co.,  who  would  pledge  the  credit  of  their  firm.  I 
quite  agree  that  a  man  may,  as  agent,  make  a  contract  upon  such  terms 
as  not  only  to  bind  himself  but  also  so  as  to  bind  the  principal ;  in 
other  words,  so  that  the  principal  shall  be  party  to  the  contract,  and 
may  then  either  sue  or  be  sued.  I  must  say  I  think  that  the  two  things 
are  correlative.  A  man  cannot  make  a  contract  in  such  a  way  as  to 
take  the  benefit,  unless  also  he  take  the  responsibility  of  it  Bat 
although  such  a  contract  may  be  where  the  principals  are  English ;  jet 
where  a  foreigner  has  instructed  English  merchants  to  act  for  him,  I 
take  it  that  the  usage  of  trade,  established  for  many  years,  has  been 
that  it  is  understood  that  the  foreign  constituent  has  not  authorized  the 
merchants  to  pledge  his  credit  to  the  contract,  to  establish  privity 
between  him  and  the  home  supplier.  On  the  other  Iiand,  tiie  home 
supplier,  knowing  that  to  be  the  usage,  unless  there  is  something  in 
the  bargain  showing  the  intention  to  be  otherwise,  does  not  trust  the 
foreigner,  and  so  does  not  make  the  foreigner  responsible  to  him,  and 
does  not  make  himself  responsible  to  the  foreigner.  The  dicta  which  I 
referred  to  of  Chief  Justices  Sir  J.  Mansfield  (Addison  v.  Gandasequi, 
4  Taunt,  at  p.  580,  Paterson  v.  Gandasequi,  15  East,  62)  and  Lord 
Tenterden  (Thomson  v.  Davenport,  9  B.  &  C.  at  pp.  87,  89)  and  of 
Bay  ley,  J.  (ib.)  are  to  this  effect ;  and  the  passage  which  I  read  from 
the  Judgment  in  Armstrong  v.  Stokes  (L.  R.  7  Q.  B.  at  p.  605)  ex- 
pressly enunciates  this  proposition ;  and  I  think  it  is  quite  plain  that  in 
the  present  case  the  presumption  was  that  Mr.  Seebeck  was  not  acting 
under  authority  tVom  the  Elbinger  Company'  to  pledge  their  credit  to 
Claye,  and  that  Claye  did  not  trust  the  foreigners  at  all,  but  Seebeck  & 
Co.  only. 

There  might,  no  doubt,  be  a  contract  made  in  a  different  way  between 
the  two  parties  bargaining  together,  and  there  might  be  evidence  of 
that  in  the  present  case.     My  Brother  Mrllor  left  the  question  to  tiie 
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jaiy :  Was  the  contract  made  with  the  foreigner  or  not?  But  I  cannot 
see  any  evidence  on  which  the  jary  could  find  that  in  the  affirmative : 
my  only  doubt  is  whether  he  ought  not  to  have  directed  the  jury  that 
there  was  no  evidence  on  which  to  find  for  the  plaintiffs  against  the 
defendant ;  but  he  left  the  question  for  the  jury,  and  the  jury  found  for 
the  defendant;  and  I  should  have  felt  greatly  surprised  if  they  had 
found  otherwise.  I  do  not,  therefore,  see  the  slightest  reason  to  say 
that  there  was  any  misdirection,  or  that  the  verdict  was  contrary  to  the 
weight  of  evidence. 

Lush,  J.  I  quite  agree  with  Mr.  Butt  that  an  agent  may  make  a 
contract  by  which  he  may  become  personally  liable,  while  he  still  makes 
it  on  behalf  of  his  principal,  so  that  the  other  party  has  a  choice  to  go 
against  either  the  one  or  the  other ;  that  is,  that  the  contract  may  be 
such  as  to  make  the  principal  as  well  as  the  agent  himself  a  party  to 
the  contract.  But  if  the  principal  be  made  a  party  to  the  contract,  he 
must  be  both  able  to  sue  and  liable  to  be  sued ;  for,  here,  I  also  agree 
with  my  Brother  Blagkbdsn  that  he  cannot  be  a  party  so  as  to  be  able 
to  sue,  and  yet  not  a  party  so  as  to  be  liable  on  it.  The  evidence  here 
excludes  the  one  altogether,  because,  as  I  understand  the  evidence,  the 
foreign  principal  was  known  to  the  defendant,  and,  in  fact,  was  present 
at  the  time  of  the  offer;  and  the  jury  have  said  in  substance  —  and  I 
think  there  is  evidence  to  justify  that  conclusion  —  that  what  the  de- 
fendant said  in  effect  was,  I  know  the  goods  are  not  for  you,  Seebeck 
&  Co.,  but  I  will  not  deal  with  your  foreign  principal,  but  only  with 
you.  That  being  so,  the  foreigner  is  excluded  both  for  the  purpose  of 
liabilit}'  and  for  the  purpose  of  suing  and  taking  the  benefit  of  the 
contract. 

MsLLOBy  J.    I  am  entirely  of  the  same  opinion. 

JRule  re/Used.^ 


COVELL,  Respondent,  v.  HART  and  another,  Appellants. 
SuPBEMB  Court  of  New  York,  Third  Department.    1878. 

[U  Hun,  252.] 

Appsai.  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial 
made  upon  a  case  and  exceptions. 

The  action  was  brought  to  recover  the  value  of  services  rendered  by 
the  plaintiff  in  examining  a  set  of  books,  in  pursuance  of  directions 
received  fh>m  the  defendants,  a  firm  of  attorneys,  and  for  which  he 
sought  to  bold  them  liable  in  this  action. 

1  On  a  mbseqnent  day,  W.  Wmiam$,  Q.  C,  applied  <m  behalf  of  the  plafaitifb  for 
leare  to  appeal,  but  the  Court,  haring  no  doubt  in  the  matter,  nfnaed  leave.— Rap. 
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M  F.  JSabcoekj  for  the  appellants. 

Turner^  Dexter  <t  Van  Duzer^  for  the  respondent 

BocKES,  J.  The  defendants  were  attorneys  and  counsellors  of  this 
court,  and  formed  a  professional  partnership  the  second  time  in 
November,  1873.  Their  former  partnership,  which  terminated  several 
years  previously,  need  not  be  here  noticed.  During  several  ^^ears  prior 
to  November,  1873,  the  defendant,  Hart,  had  in  charge,  for  oue  of  the 
parties,  an  action  involving  the  settlement  of  an  extinct  partnership. 
The  management  of  this  action  remained  with  Hart  after  his  profes- 
sional connection  with  McGuire  in  1873.  In  order  to  prepare  the  case 
for  trials  it  became  necessary  to  have  an  examination  of  the  partnership 
books.  The  plaintiff,  who  was  an  experienced  bbokkeeper,  was  em- 
ployed, as  he  alleged,  by  the  defendants,  then  partners,  to  perform  this 
service ;  and  he  was  engaged  in  such  service  for  a  considerable  time. 
The  action  is  brought  to  recover  for  those  services. 

The  defendants  denied  the  alleged  employment,  and  especially  con- 
troverted any  Joint  liability ;  and  also  insisted  that  the  services  were 
performed  for  their  client  as  principal  debtor ;  hence,  that  they  were 
not,  nor  was  either  of  them,  liable  in  this  action.  The  questions  raised 
on  this  appeal  are  presented  by  the  various  exceptions  to  tlie  rulings  of 
the  learned  judge  at  the  trial,  on  submitting  the  case  to  the  jury.  Of 
those  exceptions,  but  two  need  to  be  here  considered. 

It  must  be  assumed  that  the  jur}'  found  a  joint,  employment  by  the 
defendants  of  the  plaintiff  to  perform  the  services.  Still,  in  this  view 
of  the  case,  it  was  an  emplo3^ment  hy  known  agents  for  services  to  be 
performed  for  the  benefit  of  a  principal,  whose  name  and  relation  to 
the  subject-matter  of  the  service  were  known  to  the  plaintiff  at  the  time 
of  the  employment.  It  is  laid  down  as  a  general  rule  that,  where  a 
person  is  known  to  act  as  a  mere  agent,  and  the  principal  is  known, 
and  there  is  no  express  agreement  by  the  agent  for  a  personal  liability, 
and  there  arc  no  circumstances  from  which  it  may  properly  be  inferred 
that  the  credit  is  given  to  him,  the  agent  is  not  personally  liable,  though 
he  be  the  person  who  makes  the  contract.  So,  an  agent  is  not  liable 
when  he  keeps  within  the  limits  of  his  authority,  and  discloses  the  name 
of  his  principal  at  the  time  of  making  the  contract  This  principle  of 
law  is  applicable  .to  the  case  of  attorney  and  client.  Judson  v.  Gray, 
11  N.  Y.  408,  411,  and  cases  there  cited.  The  rule  is  there  quoted 
with  approval,  that,  in  conducting  the  suit,  so  far  as  third  persons  are 
concerned,  the  attorney  is  simply  the  agent  of  his  client 

This  rule  may  not  be  applicable  to  services  performed  for  an  attorney 
by  a  public  officer,  who  is  bound  by  law  to  act  in  the  matter  entrusted 
to  him  by  an  attorney.  Judson  v.  Gray,  supra  ;  Campbell  v.  Cothraa, 
56  N.  Y.  279.  The  case  in  hand  is  one,  however,  of  voluntary'  engage- 
ment by  the  plaintiff,  hence  the  ordinary  rule  applicable  to  principal 
and  agent  obtains.  The  services  contracted  for  were  not  such  as  per- 
tained to  the  duties  of  an  attorney  in  his  professional  character.  Tet 
they  were  such  as  he  might  cause  to  be  performed  for  the  benefit  of  hifl 
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client  He  might  bind  his  client  to  any  service  necessary  to  the  prep- 
aration of  the  case  for  trial.  Here,  however,  this  latter  point  is  of  little 
inaportance,  as  enough  appeared  in  the  evidence  to  warrant  an  approval 
of  the  engagement  by  the  client  In  this  case,  then,  the  plaintiff  could 
not  recover  against  the  defendants,  inasmuch  as  the  former  knew  of 
their  agency  and  that  thej*  were  acting  for  a  well-known  principal, 
unless  they  contracted  for  themselves  and  gave  the  plaintiff  their  per- 
sonal credit  This  could  only  be  established  against  the  defendants 
ander  the  undisputed  facts  in  the  case^  by  an  express  promise  on  their 
I>art  to  be  themselves  personally  liable,  on  proof  of  facts  and  circum- 
stances equivalent  to  an  express  promise  by  them.  We  are  now  brought 
to  the  consideration  of  a  request  for  an  instruction  to  the  jury  on  this 
branch  of  the  case,  which  instruction  was  refused.  The  learned  judge 
was  requested  to  charge  the  jury  in  substance  and  effect,  that  if  the 
defendants  employed  the  plaintiff  to  perform  the  service  under  authority 
from  their  client  and  the  plaintiff  had  knowledge  that  the  employment 
was  for  their  client,  then  the  plaintiff  could  not  recover  against  them, 
but  must  take  his  remed}'  against  their  client.  This  is  not  the  exact 
language  of  the  request,  but  embodies  its  spirit  and  fair  meaning.  An 
emploj'ment  for  their  client  must  be  understood  to  mean  an  emplo3'- 
ment  on  his  behalf  and  on  his  responsibility.  If  such  was  the  em- 
ployment it  was  not  on  the  personal  liability  of  the  defendants.  The 
defendants  were  entitled  to  have  this  instruction  given  as  requested,  as 
they  were  also  entitled  to  the  Instruction  asked  for,  that  if  the  defend- 
ants employed  the  plaintiff  for  and  on  behalf  of  their  client  to  do^the 
work  as  in  their  judgment  necessar}'  in  their  client's  suit,  then  the  client 
was  liable  to  the  plaintiff  therefor,  although  the  plaintiff,  when  he  began 
the  work,  did  not  know  who  the  client  was  or  that  the  work  was  for 
him.  The  proposition  was  sound  in  law ;  and,  under  the  evidence  in 
this  case,  being  contradictory  on  almost  every  point  connected  with  the 
subject  of  the  plaintiff's  employment,  it  was  not  so  foreign  to  the  ques- 
tion to  be  considered  by  the  jury  as  to  be  absolutely  immaterial.  It  is 
true  these  instructions  were  refused  save  as  the  subject  had  been 
already  charged  upon.  But  on  looking  into  the  general  charge  it  will 
be  seen  that-the  ideas  intended  to  be  put  forth  in  the  request  were  not 
specifically  advanced. 

For  the  reasons  above  suggested  the  judgment  and  order  appealed 
from  must  be  reversed.  , 

Lbabned,  p.  J.,  and  Osborn,  J.,  concurred. 

Judgment  and  order   reversed/   neto  trial  granted^  costi 
to  abide  event. 
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CHAPTER  IV. 

PABTIES  TO  WBITINGa> 


SECTION  I. 
AutrummU  neither  JVegoHcMe  nor  Sealed. 

ALFOKD  V.  E6LISFIELD. 
Common  Pleas.   .1564. 

\Pyer,  S30  b.] 

NoTB,  by  the  opinion  of  the  Justices  of  the  Bench,  that  If  apnnrejor, 
factor,  or  servant,  make  a  contract  for  his  sovereign,  or  master,  for 
fat  beasts,  for  a  certain  sum  of  money,  and  make  a  bill  of  receipt  for 
the  beasts  to  the  use  and  behoof  of  the  sovereign  or  master,  and  besides, 
by  the  same  bill  bind  himself  to  payment  at  a  day  certain,  but  do  not 
seal  the  bill,  this  is  not  such  a  contract  as  shall  charge  the  purveyor  or 
servant  by  writ  of  debt  counting  upon  a  buying,  but  an  action  on  the 
case  will  serve  on  this  occasion  upon  an  assumpsit* 


BATEMAN  v.   PHILLIPS. 
King's  Bench.    1812. 

[15  E<ut,  S72.] 

The  plaintiff  counted  upon  a  promise  made  to  him  by  the  defendant 
to  pay  the  debt  of  David  Williams,  if  he  did  not  pay  it,  in  oonsiden- 
tion  of  the  plainttflTs  forbearing  to  sue  Williams  for  a  week:  aod 
having  recovered  a  verdict  before  Wood,  B.,  at  Hereford. 

Peake  now  moved  to  set  it  aside,  and  enter  a  nonsuit,  upon  tiie 
ground  that  there  was  no  sufficient  evidence  of  the  defendant's  promise 
in  writing  within  the  4th  section  of  the  statute  of  fhuida    He  sti^ 

1  And  eee  Chapter  V. 


J 
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the  facts  to  be,  that  the  plaintiff  was  about  to  sue  Williams  for  a  debt 
of  £80,  and  had  employed  Mr.  Gwyn  his  attorney  for  that  purpose^ 
when  the  defendant  addressed  the  following  letter  to  Mr.  Gwyn,  dated 
Mond&y.     **  Sir,  the  bearer  David  Williams  has  a  sum  of  money  to 
receive  from  a  client  of  mine  some  day  next  week,  and  I  trust  you  will 
give  him  indulgence  till  that  day,  when  I  undertake  to  see  you  paid.'' 
(Signed  by  the  defendant.)     Mr.  Gwyn  was  called  as  a  witness  at  the 
trial  to  prove  that  this  letter  was  addressed  to  him  as  the  attorney  for 
the  plaintiff ;  that  it  was  brought  to  him  by  Williams ;  and  the  amount 
of  the  debt  due  fh>m  Williams  to  the  plaintiff  was  also  proved.    It  was 
now  observed  that  the  name  of  the  plaintiff  was  not  mentioned  in  the 
letter,  nor  the  amount  of  the  debt ;  and  that  if  this  could  be  received 
in  evidence  to  charge  the  defendant  within  the  statute,  it  was  open  to 
the  plaintifPs  attorney  by  parol  evidence  to  have  applied  the  letter  to 
any  other  person,  or  for  any  other  sum,  in  direct  contravention  of  the 
statute,  which  meant  to  exclude  all  parol  evidence  of  an  agreement  to 
pay  the  debt  of  another,  by  requiring  the  writing  to  contain  the  agree* 
ment,  that  is,  the  whole  agreement.  .  .  .  That  Gwyn  was  the  attorney 
for  the  plaintiff  depends  entirely  upon  his  parol  evidence:  he  might 
have  applied  the  letter  to  any  client  of  his  to  whom  WiUiams  was  in- 
debted.   [Batlet,  J.    If  you  had  shown  that  Williams  was  indebted 
at  the  time  to  another  client  of  Gwyn's,  that  might  have  made  a 
doubt]  •  •  • 

Lord  Ellenbobouoh,  C.  J.  The  parol  evidence  received  did  not  go 
to  extend  the  terms  of  the  agreement  in  writing :  it  only  went  to  show 
that  the  letter  was  addressed  to  him  as  the  attorney  for  the  plaintiff, 
and  not  as  the  principal  and  creditor  of  Williams.  Would  it  be  con- 
tended to  be  necessary  to  state  the  very  sum  to  be  paid  where  it  ap- 
peared that  the  defendant  meant  to  say  to  the  plaintiff,  whatever  sum 
Williams  owes  you  I  engage  to  pay  it  if  you  will  not  sue  him  ?  If  the 
defendant  did  not  know  the  exact  amount  of  the  debt,  might  he  not 
contract  to  pay  it  in  those  terms?  The  parol  evidence  does  not  enlarge 
any  term  of  the  letter :  and  I  think  it  would  be  holding  the  statute  too 
strictly  to  say  that  this  was  not  sufficient  evidence  of  the  contract 

Lb  Blanc,  J.  If  the  doctrine  were  to  be  pushed  the  length  now 
contended  for,  we  must  say  that  a  man  could  not  contract  in  writing 
with  another  to  pay  him  for  all  the  goods  with  which  he  had  furnished 
a  third  person  in, the  course  of  the  antecedent  month.  Or  suppose  the 
writing  had  only  contained  a  promise  to  pay  the  debt  of  Williams; 
would  not  that  be  sufficient  without  mentioning  the  amount? 
Feb  Cubiam,  Jlule  re/used, 
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JOHN  EVANS  AM)  JAMES  THOMAS  v.  DAVID  EVANS. 

Swing's  Bench.    1834. 

[3  Ad.  i-  E.  132.] 

Debt.  The  declaration  stated  the  defendant  to  be  indebted  to  tiie 
plaintififs  in  the  sam  of  £85  ^'  for  the  use  and  occupation  of  certain 
lands  with  the  appurtenances  by  the  defendant  at  his  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  said  plaintiffs 
for  a  long  time  before  then  elapsed,  had  held,  used,  occnpiedi  and 
enjoyed ; "  also  in  £85  for  the  use  and  occupation  of  lands  with  the 
appurtenances  of  the  said  plaintiffs,  by  the  said  defendant  at  his  special, 
etc.,  and  by  the  sufferance  and  permission  of  the^  said  plaintiffs,  for  a 
long  time,  etc.  (as  before)  ;  also  in  other  sums  for  monies  lent,  paid, 
had,  and  received,  and  on  an  account  stated.  Plea,  the  general  issae. 
At  the  trial  before  Gurney,  B.,  at  the  Cardigan  Spring  Assizes,  1834, 
the  case  for  the  plaintiffs  was  as  follows :  David  Jones,  being  tenant  of 
the  lands  in  question,  and  being  indebted  both  to  the  plainti^  and 
to  the  defendant,  made  an  arrangement  with  the  plaintiffs,  who  were 
auctioneers  in  partnership,  that  they  should  let  the  lands  by  auction 
upon  the  conditions  after-mentioned,  should  pay  Jones's  landlord  the 
rent  then  coming  due  and  the  rent  for  the  next  year,  should  also  pay  the 
rates  and  other  charges  on  the  farm,  and,  after  such  payments,  should 
retain  to  their  own  use  the  overplus  of  the  rent  at  which  the  lands  might 
be  let,  and  should  have  a  certain  allowance  for  collecting.  The  lands 
were  let  by  auction.  The  conditions,  which  were  read  at  the  letting, 
were  in  these  words :  — 

''  Fields  let  by  auction  at  Veniog,  in  the  parish  of,  &c.,  on  the  16tfa 
day  of  October,  1832  (being  the  farm  of  Yeniog),  subject  to  the  follow- 
ing conditions :  — 

^^  By  Messrs.  Evans  and  Thomas,  auctioneers. 

*'  First,  the  fields  are  let  from  to-day  till  Michaelmas  next,  free  from 
all  rates  (tithes  excepted). 

'^  Secondly,  the  rent  is  to  be  paid  into  the  hands  of  John  Evans  or 
James  Thomas,  auctioneers,  or  to  their  order,  at  two  moieties  or  pay- 
ments, that  is  to  sa}^  one  half  on  the  10th  day  of  July  next,  and  the 
remaining  half  on  the  29th  day  of  September  following. 

*'  Approved  of  the  above  conditions. 

"By  me,  Dayii)  Jokes." 

After  which  followed  a  description  of  the  lots.  The  defendant  took 
the  lands  and  occupied  them.  The  plaintiffls  received  rent  fh>m  him  in 
respect  of  them,  and  paid  it  over  to  the  landlord.  At  the  close  of  the 
plaintiffs'  case  the  defendant's  counsel  contended  that  there  mast  be  i 
nonsuit,  for  that  the  plaintiffs,  who  let  as  auctioneers,  could  not  naio' 
tain  an  action  for  use  and  occupation ;  and  Jarvis  v.  Chappie,  2  Chit. 
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Rep.  887,  was  cited.  The  learned  Judge  overruled  the  objection,  saying 
that  in  the  present  case  there  was  an  express  contract  between  the 
plaintiffs  and  the  defendant.  Evidence  was  then  given  on  the  defend- 
ant's part,  to  show  that  no  such  arrangement  existed  between  Jones 
and  the  plaintiffs  as  above  stated ;  that  they  let  the  premises  and 
received  the  rents  merely  as  his  agents,  and  that  tlie  defendant  took 
the  lands  upon  an  understanding  with  Jones  (previous  to  his  supposed 
arrangement  with  the  plaintiffs) ,  that  he  should  make  a  reduction  from 
the  rent  in  respect  of  the  sum  which  he  owed  the  defendant  The 
learned  judge  left  it  to  the  jury  whether  the  plaintiffs  had  disposed  of 
the  lands  as  agents  for  Jones,  or  on  their  own  behalf  as  creditors,  and 
to  reimburse  themselves  for  money  which  they  had  advanced ;  adding 
that,  in  the  latter  case,  the  defendant  could  not,  after  having  heard 
the  conditions  of  sale  read,  and  agreed  to  pa3'  the  rent  to  the  plaintiffs, 
avail  himself  of  an  alleged  private  arrangement  between  himself  and 
Jones  to  defeat  the  plaintiffs'  claim  ;  and  that,  even  if  such  arrangement 
existed,  it  made  no  difference,  as  the  defendant  had  agi'eed  to  pay  the 
plaintiffs.  The  jur}'  found  for  the  plaintiffs,  and  said  they  thought  that 
th^  plaintiffs  had  let  to  the  defendant  under  the  agreement  between 
them  and  David  Jones,  on  their  own  account  as  creditors,  and  not  as 
agents.  In  the  ensuing  term  John  Svana  obtained  a  rule  nUi  for  a 
nonsuit  to  be  entered  upon  the  objection  above  stated,  or  for  a  new 
trial. 

Maule  now  showed  cause. 

Sir  W.  Wl  FoUett^  with  whom  was  Evana^  contra. 

Lord  DpNHAN,  C.  J.  If  it  clearly  appeared  that  the  defendant  was 
aware  of  such  an  arrangement  as  has  been  suggested,  between  the 
plaintiffs  and  David  Jones,  that  might  vary  the  case.  But  it  is  manifest 
that  the  defendant  took  under  the  conditions  of  sale.  Now  the  condi- 
tions merely  import  that  fields  are  to  be  let  by  auction  by  the  plaintiffs, 
auctioneers,  and  it  cannot  be  doubted  that  the  defendant  knew  that 
David  Jones  was  owner.  Then  come  the  words,  *'The  rent  is  to  be 
paid  into  the  hands  of  John  Evans  or  James  Thomas,  auctioneers,  or  to 
their  order,*'  in  certain  instalments-;  and  then  follows,  ^*  Approved  of 
the  above  conditions,  by  me,  David  Jones."  Looking  at  these  condi- 
tions, which  in  fact  constituted  the  agreement,  there  is  no  proof  whatever 
that  the  defendant  considered  that  he  should  hold  from  the  plaintiffs. 
On  the  contrary,  the  signature  of  David  Jones  showed  that  he  was  not 
to  hold  from  thenf. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  words,  ''  by  Messrs* 
Evans  and  Thomas,  auctioneers,"  show  that  they  represented  themselves 
as  the  mouthpiece  of  the  person  really  letting.  Then,  '^The  rent  is  to 
be  paid  into  the  hands  of  John  Evans  or  James  Thomas,  auctioneers, 
or  ^eir  order,"  and  at  the  end  is  added,  ^'  Approved  of  the  above  condi- 
tions, by  me,  David  Jones."  It  was  known,  therefore,  that  he  was  the 
owner ;  and  the  meaning  was,  ^^  I,  David  Jones,  authorize  you  to  let" 
That  is  the  only  authorit}'  given.    It  is  true  that  he  goes  on  to  saji 
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^^  Pay  the  rent  into  the  hands  of  John  Evans  or  James  Thomas/'  and 
payment  to  them  would  have  been  a  discharge.  But  they  are  merely 
agents.  The  lessor  is  David  Jones :  he  is  therefore  the  only  persoii 
to  sue. 

Patteson,  J.  The  question  here  does  not  turn  upon  the  obje(^on 
stated  as  a  ground  of  nonsuit.  There  must  be  a  new  trial  on  the  ques- 
tion of  fact,  not  on  any  point  of  law.  The  question  of  fact  is,  by  whose 
permission  did  the  occupation  take  place,  and  hy  whom  was  the  contract 
made?  That  is  in  general  a  matter  to  go  to  the  jury ;  but  if  the  ques- 
tion depend  upon  the  construction  to  be  put  on  a  document  which  is  in 
evidence,  then  it  rests  with  the  Court.  Here  the  conditions  of  sale 
constitute  the  only  document,  and  upon  that  I  can  see  no  doubt.  If 
the  plaintiffs  let  for  themselves,  why  is  David  Jones's  name  added? 
The  plaintiffs  would  in  that  case  have  been  the  peraons  to  sign.  The 
document  does  not  say  by  whom  the  premises  are  let.  It  is  true  that 
the  rent  is  to  be  paid  into  the  hands  of  '^ Messrs.  Evans  and  Thomas, 
auctioneers ;  ^'  but  this  amounts  only  to  an  authority  given  by  Jones 
to  pay  into  their  hands ;  indeed  it  is  more  than  authority ;  it  is  an 
express  direction.  This  was  not  put  to  the  jury  by  the  learned  jadge. 
He  has,  therefore,  not  explained  to  them  the  proper  construction  of 
the  document. 

CoLEBiDGB,  J.  At  first  I  thought  that  the  fact  was  properly  left  to 
the  jury.  But  as  it  was  to  be  determined  by  the  construction  of  a 
document,  the  effect  of  that  document  should  have  been  properly 
explained  to  them  by  the  judge.  Here  the  letting  was,  professedly, 
by  the  plaintiffs  as  auctioneers,  and  Jones  signed  the  conditions. 
There  may  have  been  an  understanding  between  the  plaintiffs  and 
Jones,  that  the  plaintiffs  should  pay  themselves  out  of  the  rents. 
But  as  to  the  contract  of  the  defendant,  there  was  clearly  a  misdirectioni 

Mvle  absolute  for  a  new  tritd} 
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King's  Bench.     1837. 

[6  Ad.  i-  E.  486.J  ^ 

Assumpsit  for  not  delivering  a  quantity  of  hemp,  alleged  to  have 
been  bought  by  the  plaintiff  of  the  defendants  at  the  price  of  £155  14i. 
\\d.  There  was  also  a  count  for  money  had  and  received,  and  on  an 
account  stated.  The  defendants  pleaded  to  the  first  count,  and  all  hot 
£52  in  the  second  count,  non  asstimpsenjLnt ;  and  as  to  that  £52  a 
tender.    The  particulars  of  demand  claimed  £155  14«.  lid. 

1  See  Fisher  v.  Marsh,  6  B.  4  S.  411  (1865) ;  Woolfe  v.  Home,  S  Q.  B.  D.  881 
(1877).  — Ed. 
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On  the  trial  before  Patteson,  J.,  at  the  last  Liverpool  assizes,  it 
appeared  that  the  plaintiff  had  (in  1836),  bought,  by  auction,  at  the 
rooms  of  the  defendants,  who  were  brokers  at  Liverpool,  the  hemp  in 
question,  to  be  paid  for  at  certain  times  then  agreed  on:  that  the  de- 
fendants afterwards  sent  an  invoice  of  the  goods,  headed,  — 

** Jones, 

^^  Bought  of  J.  and  H.  Littledale, 
**  Sixty-four  bales  of  hemp.    Payment  fourteen  days  and  six  months. 
Beoeived  on  account  £100,  October  81. 

'« Settled  November  26. 
**  (Signed  by  defendant's  clerk.)  " 

That  the  plamtiff,  on  the  dlst  of  October,  paid  the  defendants  £100, 
and  allerwards,  on  the  26th  of  November,  the  residue,  £52 ;  and  on 
the  latter  day  asked  for  a  delivery  order.  An  order  on  Messrs.  Coup- 
land  and  Duncan  was  given  him,  which  on  presentation  the  same  day 
was  refused ;  and  one  of  the  defendants,  being  applied  to,  said^that  he 
would  see  his  attorney,  and  procure  the  delivery ;  but  the  defendants 
never  did  procure  the  delivery.  In  answer,  the  defendants  offered  to 
prove  that  the  hemp  was  advertised  in  two  newspapers,  which  the 
plaintiff  was  in  the  habit  of  seeing,  for  sale,  at  the  rooms  of  the  de- 
fendants, brokers,  with  a  reference  to  Coupland  and  Duncan,  mer- 
chants.^ That  it  was  sold  by  auction  at  the  defendants'  rooms  under 
printed  conditions  of  sale,  describing  the  defendants  as  the  seller's 
brokers,  but  not  menUoning  the  name  of  the  seller ;  that  the  defendants 
had  made  advances  to  Messrs.  Ck>upland  and  Duncan  on  these  and 
other  goods ;  and  that  the  custom  at  Liverpool  was  for  brokers,  when 
they  had  made  advances,  to  deliver  invoices  in  their  own  names,  in 
order  to  secure  the  passing  of  the  purchase-money  through  their  hands. 
That  Messrs.  Coupland  and  Duncan  became  bankrupts,  and  that  a  fiat 
issued  on  the  25th  of  November.'  The  learned  judge  thought  that 
these  facts,  if  proved,  constituted  no  defence  to  the  action ;  and  directed 
a  verdict  for  the  plaintiff. 

Cresswell  now  moved  for  a  rule  to  show  cause  why  there  should  not 
be  a  new  trial,  on  the  ground  of  misdirection. 

Lord  Denman,  C.  J.  On  moving  to  set  aside  this  verdict,  the  coun- 
sel for  the  defendants  argued  that  the  sale  by  auction  was  the  contract, 
from  which,  and  the  previous  advertisement  it  was  apparent  that  the 
plaintiff  knew  that  the  defendants  were  only  agents,  and  who  the  prin- 
cipals were,  and  that  the  learned  Judge  should  have  left  to  the  Jury  to 
say  whether  the  contract  was  made  with  the  defendants,  or  the  princi- 
pals; urging  also  that,  if  the  purchase-money  had  been  paid  at  the 
proper  time,  the  plaintiff  would  have  obtained  the  goods;  and  con- 
tending that  the  £100  must  be  taken  as  paid  to  the  principals,  and 

^  The  adyertiflement,  after  describing  the  goods,  added,  "  Apply  to  Coapland  and 
Duncan,  merchants,  or  Littledale  and  Co.,  brokers."  —  Rxp. 
*  It  was  admitted,  on  the  trial,  that  the  defendants  had  tendered  the  £5S. — Bbp. 
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might  be  proved  ander  the  fiat  against  them,  and  that  the  £52  pud 
afler  the  fiat  had  been  tendered.  And  he  cited  Moore  v.  Clementson, 
2  Camp.  22,  to  show  that  the  form  of  the  invoice  made  no  differenocy 
but  evidence  was  admissible  to  show  who  was  the  real  contractuig 
party  ;  contending  that,  from  the  evidence  of  the  facts  and  the  custonii 
the  invoice  had  the  same  effect  as  if  it  had  stated  that  the  plaiDtiff 
bought  of  the  defendants  for  Coupland  and  Duncan,  pajment  to  be 
made  to  the  defendants. 

There  is  no  doubt  that  evidence  is  admissible,  on  belialf  of  one  ai 
the  contracting  parties,  to  show  that  the  other  was  agent  only,  though 
contracting  in  his  own  name,  and  so  to  fix  the  real  principal ;  but  it  is 
clear  that,  if  the  agent  contracts  in  such  a  form  as  to  make  himself 
personally  responsible,  he  cannot  afterwards,  whether  his  principal 
were  or  were  not  known  at  the  time  of  the  contract,  relieve  himself 
fi*om  that  responsibility.  In  this  case  there  is  no  contract  signed  by 
the  sellers,  so  as  to  satisfy  the  Statute  of  Frauds,  until  the  invoice,  by 
which  the  defendants  represent  themselves  to  be  the  sellers :  and  we 
think  that  they  are  conclusivelj'  bound  by  that  representation.  Their 
object  in  so  representing  was,  as  appeared  by  the  evidence  of  custom, 
to  secure  the  passing  of  the  money  through  their  hands,  and  to  prevent 
its  being  paid  to  their  principals ;  but  in  so  doing  they  have  made 
themselves  responsible ;  and  we  think  it  impossible  to  read  the  invoice 
in  the  sense  proposed.  Hide  re/tuad} 
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Exchequer.     1841. 

[8  M,  &  W,  834.] 

Special  assumpsit,  to  recover  compensation  for  the  non-delivery  of 
certain  quantities  of  iron,  pursuant  to  agreement,  whereby  the  defjpndant 
agreed  to  sell  to  the  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the 
defendant,  then  agreed  to  buy  of  and  from  the  defendant  a  certain 
large  quantit}'  of  iron,  to  wit,  &c. 

Pleas,  first,  that  the  defendant  did  not  promise  modo  etformd; 
secondl}',  that  the  plaintiffs  did  not  agree  or  promise  modo  et  formd. 
Issue  thereon. 

At  the  trial  before  Rolfe,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  plaintiffs  were  iron  merchants  at  Liverpool,  and 
the  defendant  was  also  an  iron  merchant  and  iron  commission  agent, 
trading  there  in  the  name  of  John  Senior  &  Co.  On  the  20th  of  Jaljf 
1840,  a  person  of  the  name  of  Mead,  who  was  employed  by  the  plaintilfo 
to  purchase  iron,  applied  to  William  Senior,  a  brother  of  the  defendant 

I  Compaie  Holding  v.  EUioU,  5  H.  &  N.  117  (18S0).^Ei>. 
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(and  who  was  then  acting  for  him  in  his  absence  from  home),  to  know  if 
he  sold  for  the  Varteg  Iron  Companj-,  and  on  being  answered  in  the 
affirmative,  Mead  said  he  had  a  large  order  for  a  good  house;  but 
William  Senior  then  declined  to  enter  into  any  contract  with  him. 
On  the  following  daj',  however,  the  21st  of  Julj^  on  being  again 
pressed  by  Mead,  he  took  the  order,  and  Mead  went  to  his  office,  and 
in  a  short  time  returned  to  William  Senior  at  the  defendant's  office^ 
and  delivered  to  him  the  following  bought  note :  — 

''  Liverpool,  2 let  July,  1840. 
*'  Bought  of  the  Varteg  Iron  Company,  per  John  Senior  &  Co. 
^'  One  thousand  tons  of  good  merchantable  bar  iron  of  common  sizes, 
of  flat,  square,  and  round,  at  £6  per  ton  —  free  on  board  at  Newport, 
less  five  per  cent  for  cash  payment,  on  receipt  of  invoice  and  bill  of 
lading,  for  eveiy  parcel  of  one  hundred  tons  or  upwards. 

'^Two  hundred  to  be  delivered  by  the  20th  August,  four  hundred 
tons  in  all  September,  and  the  remaining  four  hundred  tons  by  the 
14th  October,  and  the  whole  to  be  shipped  at  the  lowest  rate  of  freight 
offering,  except  in  any  case  where  a  ship  is  sent  expressly  for  a  cargo. 

^*  Samuel  Mead, 
for  Messrs.  V.  Higgins  &  Sons, 
Iron  Merchants,  Liverpool." 

William   Senior  wrote  and  delivered  to  Mead  the  following  sold 

note :  — 

"  Liverpool,  2lBt  July,  1840. 
"Mr.  S.  Mead. 

^*  We  have  this  day  sold,  through  you,  to  Messrs.  V.  Higgins  &  Sons, 
one  thousand  tons  of  Varteg,  or  other  merchantable  bar  iron  of  common 
sizes,  of  flat,  square,  and  round,  at  £6  per  ton,  fVee  on  board  at  New* 
port,  less  five  per  cent  for  cash  payment,  on  receipt  of  invoice  and 
bill  of  lading  for  every  parcel  of  one  hundred  tons  or  upwards.  Five 
hundred  tons  to  be  delivered  by  the  20th  August,  four  hundred  tons  in 
all  September,  and  the  remaining  four  hundred  tons  by  the  14th  Octo- 
ber, and  the  whole  to  be  shipped  at  the  lowest  rate  of  freight  offerings 
except  in  any  case  where  a  ship  is  sent  expressly  for  a  cargo. 

*'We  are,  &c., 

"  John  Senior  &  Co. 
"William  Senior. 
"  Mr.  Mead  excludes  the  Maesteg  iron.  —  W.  S." 

The  plaintiffs  put  in  evidence  the  sold  note  only,  contending  that 
that  was  the  contract  between  the  parties.  No  iron  ever  was  delivered, 
though  frequent  applications  were  made  to  the  defendant  to  deliver  it 
according  to  the  contract,  both  by  letter  and  otherwise.  Mead  was 
called  as  a  witness  for  the  plaintiffs,  and  he  proved  that  there  had 
been  a  contract  made  out  for  Varteg  iron  on  the  company's  account, 
which  he  had  made  out,  but  that  William  Senior  gave  him  the  above 
sold  note  instead ;  and  that  William  Senior  said  he  was  not  sure  that 
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he  coald  deliver  the  whole  in  Varteg  iron,  but  would  take  the  order  to 
deliver  any  other  iron  as  good.  He  also  proved  that' it  was  a  common 
occurrence  for  contracts  to  be  exchanged,  and  that  Williaui  Senior  said 
the  one  he  gave  would  accord  more  with  his  brother^s  views.  The 
following  letters  from  the  plaintiffs  to  the  defendant  were  given  in 
evidence  by  machine  copies,  a  notice  for  the  production  of  them  having 
been  proved ;  — 

"  July  29th,  1840. 

^^  Annexed  we  hand  3*ou  specifications  for  part  of  our  contract,  made 
by  Mr.  S.  Mead  on  our  account,  which  we  wish  consigned  to  the  King's 
Dock  here,  freight  not  to  exceed  7«.  per  ton  in  full." 

"3rd  August,  ISia 

*^  A^  a  portion  of  our  contract  with  you  is  to  be  delivered  on  or  before 
the  20th  instant,  we  have  particularly  to  request  that  the  above  specifica- 
tions have  the  precedence ;  as  they  are  required  for  immediate  shipment, 
let  them  be  quite  separate  and  marked  with  white  paint  as  above ;  and  be 
pleased  to  instruct  the  captain  to  call  upon  us  previous  to  coming  into 
dock,  as  he  will  have  to  go  alongside  a  vessel :  the  iron  to  be  in  dean 

blue  condition.'' 

'*  isth  Aug.  184a 

*^  Annexed  we  hand  you  two  specifications  as  part  of  our  contract  of 
the  21st  of  July,  1840,  and  we  shall  feel  obliged  bj'  your  having  them 
immediately  shipped  at  a  low  freight,  so  as  to  be  here  if  possible  Within 
three  weeks  from  this  date. 

<^  Please  to  inform  us  whether  your  IHends  can  complete  the  specifica- 
tions within  the  above  time." 

"  20tli  August,  184a 

*^  According  to  the  terms  of  our  contract  with  you,  you  are  bound  to 
deliver,  on  or  before  this  day  to  our  order  in  Newport,  200  tons  of  iron, 
which  we  hope  has  been  attended  to,  although  from  our  not  having 
received  any  advice,  we  fear  the  contrary ;  we  therefore  deem  it  neces- 
sary to  inform  you,  should  the  terms  of  the  contract  not  be  adhered  to, 
we  shall  hold  you  responsible  for  any  loss  that  we  may  incur  thereby.'' 

No  answer  was  returned  to  any  of  the  above'  letters. 

At  the  end  of  the  plaintiff's  case,  Cresswell^  for  the  defendant,  sab- 
mitted  that  the  plaintiffs  were  bound  to  put  in  the  document  signed  by 
Mead ;  that  the  plaintiff's  promise  was  proved  to  be  in  writing,  and 
must  be  put  in.  It  was  answered  for  the  plaintiffs,  that  the  paper  was 
signed  by  the  defendant's  brother,  and  which  had  been  Bubstitated  for 
the  other  at  his  request,  was  the  only  contract  On  the  part  of  the 
defendant,  William  Senior  was  called,  who  proved  the  making  of  the 
contract,  as  above  stated,  with  Mead ;  that  afterwards  Mead  brought 
the  bought  note  to  him,  and  that  he,  William  Senior,  wrote  the  sold 
note,  and  they  exchanged  the'one  for  the  other. 

The  learned  Judge,  in  summing  up  the  case  to  the  jur}',  said  that  if 
the  writing  signed  by  William  Senior  was  the  contract  the  defendant, 
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in  point  of  law,  was  liable,  whether  he  intended  to  act  for  himself  or 
the  company ;  that  the  defendant  was  notoriously  an  agent,  but  still 
if  he  chose  to  sign  a  contract  in  his  own  name,  he  was  responsible ; 
that  if  he  had  acted  as  agent,  not  having  authority  to  make  the  contract, 
he  was  liable  for  so  acting ;  and  that  he  was  responsible  whether  the 
party  knew  he  so  acted  or  not ;  that  knowledge  made  no  difference. 
And  he  left  it  as  a  question  to  the  jury,  whether  this  (viz.  the  sold  note) 
was  the  contract  by  which  the  parties  intended  to  be  bound,  or  whether 
the  two  papers  constituted  the  contract.  If  the  latter,  the  plaintiffs 
were  not  entitled  to  recover,  but  if  the  former,  they  were.  The  jury 
found  for  the  plaintiffs,  with  £1500  damages,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit.  CresaweU^  in  Easter  Term 
last,  obtained  a  rule  accordingly,  either  for  a  nonsuit  or  a  new  triaL 

Dundas  and  Creighian  showed  cause. 

CresstoeUj  J.  Henderson^  and  jR.  Denman^  in  support  of  the  rule. 

Pabke,  B.  The  question  in  this  case,  which  was  argued  before  us  ^ 
in  the  course  of  the  last  term,  may  be  stated  to  be,  whether  in  an  action 
on  an  agreement  in  writing,  purporting  on  the  face  of  it  to  be  made  by 
the  defendant,  and  subscribed  by  him,  for  the  sale  and  delivery  by  him 
of  goods  above  the  value  of  £10,  it  is  competent  for  the  defendant  to 
discharge  himself,  on  an  issue  on  the  plea  of  non  assumpsit^  by  proving 
that  the  agreement  was  really  made  by  him  by  the  authority  of  and  as 
agent  for  a  tliird  person,  and  that  the  plaintiff  knew  those  facts,  at  the 
time  when  the  agreement  was  made  and  signed.  Upon  consideration,  we 
think  that  it  was  not ;  and  that  the  rule  for  new  trial  must  be  discharged. 

There  is  no  doubt,  that  where  such  an  agreement  is  made,  it  is  com- 
petent to  show  that  one  or  both  of  the  contracting  parties  were  agents 
for  other  persons,  and  acted  as  such  agents  in  making  the  contract,  so 
as  to  give  the  benefit  of  the  contract  on  the  one  hand  to,'  and  charge 
with  liability  on  the  other,*  the  unnamed  principals :  and  this,  whether 
the  agreement  l)e  or  be  not  required  to  be  in  writing  by  the  Statute  of 
Frauds :  and  this  evidence  in  no  way  contradicts  the  written  agree- 
ment It  does  not  deny  that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind ;  but  shows  that  it  also  binds  another,  by 
reason  that  the  act  of  the  agent,  in  signing  the  agreement,  in  pursuance 
of  his  authority,  is  in  law  the  act  of  the  principal. 

But,  on  the  other  hand,  to  allow  evidence  to  be  given  that  the  party 
who  appears  on  the  face  of  the  instrument  to  be  personally  a  contracting 
party,  is  not  such,  would  be  to  allow  parol  evidence  to  contradict  the 
written  agreement,  which  cannot  be  done.  And  this  view  of  the  law 
accords  with  the  decisions,  not  merely  as  to  bills  of  exchange  ^  signed 
by  a  person,  without  stating  his  agency  on  the  face  of  the  bill ;  but  as 

1  Parks,  Aldbrson,  GmunBT,  and  Rolfb,  BB.  —  Rbp. 

s  Ganett  o.  Handley,  4  B.  &  Or.  664 ;  bateman  v.  FhiUips,  16  East,  S7S. —Rbp. 

*  PatezBon  v.  Gandasequi,  15  East,  62.  —  Rbp. 

*  Sowerby  9.  Butcher,  2  C.  &  M.  371 ;  4  Tjr.  S20;  Lefeyre  v.  Llojd,  5  Taunt  749; 
iMaish.  318.  — Rbp. 
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to  other  written  contracts,  namely,  the  cases  of  Jones  v.  Littledale,  6 
Ad.  &  £11.  486  ;  1  Nev.  &  P.  677,  and  Magee  v.  Atkinson,  2  M.  &  W. 
440.  It  is  true  that  the  case  of  Jones  v.  Littiedale  might  be  supported 
on  the  ground  that  the  agent  really  intended  to  contract  as  principal : 
bat  Lord  Denman,  in  delivering  the  judgment  of  the  Court,  lays  down 
this  as  a  general  proposition,  ^^  that  if  the  agent  contracts  in  such  a 
form  as  to  make  himself  personally  responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the  time  of  the  con- 
tract, relieve  himself  from  that  responsibility.''  And  this  is  also  laid 
down  in  Stor}'  on  Agency,  sect.  269.  Magee  v.  Atkinson  is  a  direct 
authority,  and  cannot  be  distinguished  from  this  case. 

The  case  of  Wilson  v.  Hart,  7  Taunt.  295  ;  1  Moore,  45,  which  was 
cited  on  the  other  side,  is  clearly  distinguishable.  The  contract  k 
writing  was,  on  the  face  of  it,  with  another  person  named  Read,  appear- 
ing to  be  the  principal  bu3'er;  but  there  being  evidence  that  the 
defendant  fraudulently  put  forward  Read  as  the  buyer,  whom  he  knew 
to  be  insolvent,  in  order  to  pay  a  debt  from  Read  to  himself  with  tlie 
goods  purchased,  and  having  subsequently  got  possession  of  them, 
it  was  held,  on  the  principle  of  Hill  v.  Ferrott,  3  Taunt.  274,  and  other 
cases,  that  the  defendant  was  liable ;  and  as  is  observed  by  Mr.  Smith, 
in  the  verj'  able  work  to  which  we  were  referred  (Leading  Cases,  vol.  ii. 
p.  125),  that  decision  turned  altogether  npon  the  fraud,  and  if  it  had 
not,  it  would  have  been  an  authority  for  the  admission  of  parol  evidence 
to  charge  the  defendant,  not  to  discharge  Read. 

Mule  discharged} 

1  Compare  Wake  v.  Hanop,  1  H.  &  C.  202  (Ex.  Ch.  1862). 

In  Fisher  v.  Marsh,  6  B.  &  S.  411,  416  (1865),  Blackbubn,  J.,  said  :  — 

**  The  general  role  is,  that  when  an  agent  makes  a  contract,  naming  his  prindpal, 
the  contract  is  made  with  the  principal,  and  not  with  the  agent.  Bat  even  where  tin 
principal  is  known,  a  contract  in  writing  may  be  made  by  an  agent  with  a  third  penoB, 
in  snch  terms  that  he  is  personally  bound  to  the  fulfilment  of  it ;  as  if  he  says,  'I  for 
my  own  self  contract/  in  such  a  case  there  is  a  personal  contract  by  the  agent,  and  he 
may  sue  or  be  sued  on  it,  although  the  principal  may  interfere  and  claim  the  beoeft 
of  it,  as  was  decided  in  Higgins  u.  Senior.  ...  In  the  present  case  the  plaintiff  on 
putting  up  this  land  for  hire  in  effect  said,  '  I  let  the  land,  and  I  undertake  npon  the 
price  being  paid  to  me  that  the  person  taking  the  land  shall  have  the  enjoyment  of  it' 
Then  the  defendant  having  bid  for  it,  and  being  the  highest  bidder,  there  is  a  clear 
contract  by  the  defendant  to  become  tenant.  The  terms  of  the  contract  were  not 
reduced  to  writing ;  but  does  the  fact  of  the  plaintiff  being  auctioneer  prerent  the 
contract  being  with  him  1     If  not,  there  was  eyidence  to  go  to  the  jury." 

In  Cream  City  Glass  Co.  v.  Friedlander,  84  Wis.  53,  57-^8  (1893),  Wikslov,  J, 
delivering  the  opinion  of  the  Court,  said :  — 

"  The  defendant  claimed  that  he  only  acted  as  a  broker  between  the  plaintiff  and  tha 
Liverpool  firm  for  the  sale  of  the  soda  ash  in  question,  and  upon  the  trial  offered  mach 
testimony,  consisting  of  letters  and  telegrams  which  passed  between  himself  and  tbe 
plaintiff,  and  which  led  up  to  and  finally  culminated  in  the  written  contract  of  sale. . . . 
This  testimony  was  offered  for  the  purpose  of  showing  that  defendant  acted  aimpl/ 
as  a  broker,  and  that  the  contract  should  be  construed  simply  as  a  broker's  sold  note. 
This  testimony  was  all  rejected  by  the  trial  court,  npon  the  g^nnd  that  it  tended  to 
rary  and  contradict  the  terms  of  a  written  contract.  This  ruling  was  atrictlj  rifrht 
The  contract  which  defendant  executed,  and  under  which  the  goods  were  delivered. 
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BRAY  V.  K£TT£LL  akd  another. 
Supreme  Judicial  Court  of  Massachusetts.     1861. 

[1  Alien,  80.] 

Ck>i9TRACT,  brought  by  the  master  of  the  schooDer  Moro^  on  a  charter- 
party  executed  in  the  city  of  New  York,  and  signed  on  the  part  of  the 
charterers  as  follows :  — 

^*We  agree  to  the  above  and  will  furnish  cargo  and  pay  freight 
accordingly,  and  hereby  bind  ourselves  as  above. 

*'*'  Albert  Freestone  Quarries,  by  Kettell,  Collins,  &  Co.,  Agents. 

"  Per  A.  W.  Bowman,  Att'y." 

The  defendants,  Kettell,  Collins,  &  Co.,  admitted  the  authority  of 
Bowman  to  sign  their  names  to  the  charter-party  as  agents.  At  the 
trial  in  this  court,  it  was  proved  or  admitted  that  there  was  not,  at  the 
time  when  the  charter-party  was  executed,  any  corporation  or  company 
paving  the  name  of  ^'  Albert  Freestone  Quarries."  But  it  was  also 
proved  or  admitted  that  Christopher  D.  Archibald,  of  London,  a 
British  subject,  was  then  the  proprietor  of  certain  quarries  in  the 
province  of  New  Brunswick,  styled  ^  ^Albert,''  and  that  he  was  in  the 
habit  of  using  the  name  ^^  Albert  Freestone  Quarries  "  in  transacting 
business  respecting  his  quarries ;  and  that  about  a  year  afterwards  a 
corporation  by  that  name  was  established  in  New  Brunswick.  A  paper 
by  which  said  Archibald  appointed  the  defendants  his  agents,  dated 
August  9,  1856,  was  introduced  in  evidence ;  but  it  did  not  appear 
that  the  plaintiff  knew  of  this  paper,  or  knew  that  Archibald  was  the 
party  intended  by  the  words  '*  Albert  Freestone  Quarries." 

A  breach  of  the  contract  contained  in  the  charter-party  having  been 
proved,  Metcalf,  J.,  ruled,  for  the  purpose  of  ascertaining  the  dam- 
ages, that  the  plaintiff  was  entitled  to  maintain  this  action ;  and  a 
verdict  was  taken  by  consent  for  the  plaintiff,  subject  to  the  opinion 
of  the  whole  court,  upon  the  question  of  the  defendants'  liability  upon 
the  facts  above  reported. 

W.  Brigham,  for  the  defendants. 

8.  27.  Phillips,  for  the  plaintiff. 

BioELOW,  C.  J.  The  plaintiff  does  not  controvert  the  general  rule 
of  law,  that  an  agent  is  not  personally  responsible  upon  an  instrument 
executed  in  the  name  of  his  principal.  But  he  rests  his  claim  against 
the  defendants  upon  the  ground  that  the  present  case  falls  within  a 

WM  a  plaiD  and  nnambiguous  contract  of  Bale,  and  npon  familiar  mles  preTiona  nego- 
tiattons  could  not  change  its  legal  effect.  There  was  nothing  to  preyent  the  defendant 
from  making  a  contract  binding  himself  personally  if  he  chose  to  do  so,  notwithstanding 
his  ordinary  bosiness  may  have  been  simply  that  of  a  broker,  and  notwithstanding  also 
.the  fact  that  he  may  have  preliminarily  negotiated  in  the  capacity  of  a  broker  in  thii 
very  transaction.  Having  made  such  a  contract,  he  cannot  now  relieve  himself  from 
responsibility  thereunder  by  showing  that  he  was  acting  simply  as  agent  or  broker  for 
ft  principal,  whether  such  principal  was  disclosed  or  undisclosed."— Eix 


560  BBAT  V.   KETTELL.  [CKAP.  I?. 

recognized  exception  to  the  rule,  because  the  defendants  acted  in  mak- 
ing the  contract,  in  behalf  of  a  foreign  principal,  resident  ^'  be3'0Dd 
seas."    It  is  certainlj'  true  that  some  of  the  earlier  English  cases  seem 
to  sanction  the  doctrine,  that  where  an  agent  acts  for  a  foreign  princi- 
pal, the  presumption  is  that  credit  is  given  exclusively  to  the  agent, 
and  he  only  is  liable  on  contracts  entered  into  in  the  name  and  on  behalf 
of  his  principal.     Gonzales  v,  Sladen,  Bui.  N.  P.  130 ;  De  Gaillon  v. 
L'Aigle,  1  B.  &  P.  368 ;  Thomson  v.  Davenport,  9  B.  &  C.  87 ;  Smyth 
V,  Anderson,  7  C.  B.  21.    The  same  doctrine  is  stated  in  Paley  on 
Agency  (4  Amer.  ed.),  248,  2  Livermore  on  Agency,  249,  and  espe- 
cially in  Story  on  Agency,  §§  268,  290,  where  it  is  enunciated  as  a 
general  rule  that  agents  acting  for  merchants  residing  in  a  foreign 
country  are  held  personally  liable  on  all  contracts  made  by  them  for 
their  employers,  and  this  without  any  distinction  whether  they  describe 
themselves  in  the  contract  as  agents  or  not.     We  are  inclined  to  think 
that  a  careful  examination  of  the  cases  which  are  cited  in  support  of 
this  supposed  rule  will  show  that  this  statement  is  altogether  too  broad 
and  comprehensive.     Ceii;ain  it  is,  that  if  it  ever  was  received  as  i 
correct  exposition  of  the  law,  it  has  been  essentially  modified  by  the 
more  recently  adjudged  cases.    It  doubtless  had  its  origin  in  a  custom 
or  usage  of  trade  existing  in  England,  by  which  the  domestic  factor  or 
agent  was  deemed  to  be  the  contracting  party  to  whom  credit  was  ex- 
clusively given ;  and  it  was  confined  to  cases  where  the  claim  against 
the  agent  was  for  goods  sold,  and  was  not  extended  to  written  instru- 
ments.    But  it  is  going  quite  too  far  to  say  that  this  usage  or  custom 
is  so  ingrafted  into  the  common  law  as  to  become  a  fixed  and  estab- 
lished rule,  creating  a  presumption  in  all  cases  that  the  agent  is  ex- 
clusively liable,  to  the  entire  exoneration  of  his  employer.    The  more 
reasonable  and   correct  doctrine  is  that  when  goods  are  sold  to  a 
domestic  agent  or  a  contract  is  made  by  him,  the  fact  that  he  acts  for 
a  foreign  principal  is  evidence  only  that  the  agent  and  not  the  princi- 
pal is  liable.     It  is  in  reality,  in  all  cases,  a  question  to  whom  the 
credit  was  in  fact  given.    Where  goods  are  sold,  it  is  certainly  reason- 
able to  suppose  that  the  vendor  trusted  to  the  credit  of  a  person  re- 
siding in  the  same  country  with  himself,  subject  to  laws  with  which  lie 
is  familiar,  and  to  process  for  the  immediate  enforcement  of  a  debt, 
rather  than  to  a  principal  residing  abroad,  under  a  different  system  of 
laws,  and  beyond  the  jurisdiction  of  the  domestic  forum.     But  even  in 
such  a  case,  the  fact  that  the  principal  is  resident  in  a  foreign  conntty 
is  only  one  circumstance  entering  into  the  question  of  credit  and  is 
liable  to  be  controlled  by  other  facts.    So  in  the  case  of  a  written  con- 
tract ;  it  depends  on  the  intention  of  the  parties.     But  this,  as  in  all 
other  cases  of  written  instruments,  must  be  determined  mainly  by  the 
terms  of  the  contract.    There  may  be  cases  where  the  language  of  tiie 
contract  is  ambiguous,  and  it  is  doubtful  to  whom  the  parties  intended 
to  give  credit,  in  which  the  circumstance  that  the  principal  is  resident 
abroad  may  be  taken  into  consideration  in  determiaiiig  the  question  of 
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the  liability  of  the  agent.  But  where  the  terms  of  the  contract  are 
dear  and  anambiguous,  it  mast  be  deemed  the  final  repository  of  the 
intention  of  the  parties ;  and  its  construction  and  legal  effect  cannot  be 
Taried  or  changed  by  any  reference  to  facts  or  circumstances  affecting 
the  convenience  of  the  parties  or  the  reasonableness  of  the  contract 
into  which  they  have  entered.  In  such  a  case,  therefore,  it  makes  no 
difference  whether  the  principal  is  a  foreigner  or  not.  If  by  the  lan- 
guage of  the  contract  the  agent  and  not  the  principal  is  bound,  such 
must  be  its  construction ;  and,  on  the  other  hand,  if  it  clearly  binds 
the  principal,  and  is  in  form  a  contract  with  him  only,  the  agent  must 
be  exonerated,  without  regard  to  the  fact  that  the  principal  is  resident 
in  a  foreign  country.  This  rule  can  work  no  hardship,  because  parties 
can  in  all  cases  make  their  contracts  in  such  form  as  to  bind  those  to 
whom  they  intended  to  give  credit.  Mahony  v.  Eekul^,  14  C.  B.  390 ; 
Green  v.  Kopke,  18  C.  B.  549  ;  Lennard  v.  Robinson,  5  £1.  &  Bl.  125 ; 
Kirkpatrick  v.  Stainer,  22  Wend.  244 ;  2  Kent  Com.  (6th  ed.)  631,  note ; 
Paley  on  Agency,  (4th  Amer.  ed.)  248,  note. 

These  principles  are  decisive  of  the  case  at  bar.  The  written  con- 
tract on  which  the  plaintiff  relies  contains  no  words  from  which  any 
intent  to  bind  the  defendants  can  be  inferred.  On  the  contrary,  it  is 
executed  in  the  precise  form  required  by  law  to  bind  the  principal  only 
and  to  exonerate  the  agent.  The  name  under  which  the  principal  con- 
ducted his  business  is  signed  by  the  defendants  as  his  agents.  It  would 
hare  been  open  to  more  question  if  the  defendants  had  signed  their 
own  names  for  their  principal;  but  the  contract  is  executed  by  the  ' 
agents  in  the  precise  and  technical  form  in  which,  by  the  strictest  rule 
of  law,  it  should  be  signed  in  order  to  bind  the  principal  only.  Story 
on  Agency,  §  153.  There  can  be  no  doubt  that  if  the  principal  resided 
in  this  country,  he  alone  could  have  been  sued  on  the  contract.  In 
like  manner  he  only  is  responsible,  although  a  foreigner,  because  he  is 
the  sole  party  to  it,  and  there  is  nothing  to  control  the  intent  mani- 
fested by  this  mode  of  executing  the  contract.  The  defendants  are  in 
no  sense  parties  to  it,  and  are  not  liable  in  this  action  for  damages 
occasioned  by  the  neglect  of  their  principal  to  comply  with  its  terms. 

Verdict  set  aside;  judgment  for  the  defendants. 


FAIRLIE  V.  FENTON. 

Exchequer.     1870. 
[Z.  72.  5  Ex.  169.] 

Acnov  for  the  non-acceptance  of  cotton,  tried  before  Eellt,  C.  B»f 
at  Onildhall,  on  the  10th  of  December,  1869. 

The  contract  sued  on  was  one  made  by  bought  and  sold  notes,  signed 
by  the  plaintiff,  a  broker  in  the  city  of  London.    The  bought  note  was 
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in  the  following  words:  ^^  London,  Aug.  20,  1869.  —  Messrs.  J.  &R. 
Fenton,  per  Messi-s.  Ronaldson  and  Stringer.  I  have  this  day  sold  joa 
on  account  of  Mr.  Illius  A.  Timmins,  of  Manchester,  to  arrive  in  Liver- 
pool per  Mvdyn^  from  Bombay,  on  the  terms  of  the  printed  rules  ^ 
the  Cotton  Brokers'  Association  of  Liverpool,  as  indorsed,  100  bales 
Omrawattie  cotton,  on  the  basis  of  lOf^.  per  lb.  for  fair.  No  allow- 
ance to  sellers,  but  in  case  of  inferiority  of  quality  the  cotton  to  be 
taken  by  the  buyers  at  an  allowance  to  be  settled  hy  arbitration  in  the 
usual  manner.  To  be  taken  from  the  warehouse.  Anj'  slight  varia- 
tion in  marks  not  to  vitiate  the  contract.  Brokerage,  per  cent 
(Signed)  Evelyn  Fairlie,  broker." 

The  plaintiff  obtained  a  verdict  for  £1,748,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit,  on  the  ground  that  the 
plaintiff  only  made  the  contract  as  broker,  and  was  himself  no  party  to 
it    A  rule  having  been  obtained  accordingly. 

Pollock^  Q.  C,  and  Barnard,  showed  cause.  The  plaintiff  was  him- 
self a  contracting  party.  There  is  nothing  in  the  fact  that  a  man  is 
acting  as  agent  to  prevent  him  from  contracting  in  his  own  name,  and 
the  use  of  the  words  ^^  I  have,''  shows  that  he  was  here  doing  so: 
Sargent  r.  Morris,  3  B.  &  A.  277,  per  Bayley,  J.,  at  p.  280 ;  Parker  t. 
Winlow„  7  E.  &  B.  942 ;  Tanner  v.  Christian,  4  E.  &  B.  591 ;  Lennaid 
V.  Robinson,  5  E.  &  B.  125  ;  Mahony  v,  Kekul^,  14  C.  B.  890.  More- 
over, as  a  rule,  a  broker,  like  an  auctioneer,  can  sue  in  his  own  name 
upon  contracts  made  bj-  him  for  his  principal :  Williams  r.  MiUington, 
1  H.  Bl.  81 ;  Chitty  on  Pleading,  7th  ed.  vol.  L  p.  8. 

[Marhn,  B.,  referred  to  Lush's  Practice,  vol.  i.  p.  11  (3d  ed.).] 

Srown^  Q.  C,  and  MeHor,  in  support  of  the  rule.  The  case  of  an 
auctioneer  is  wholly  distinct  from  that  of  a  broker.  His  right  to  sae, 
like  that  of  a  factor,  rests  upon  his  interest  in  the  contract,  and  his 
lien  on  the  goods  and  on  their  price.  This  is  clearly  shown  in  Williams 
V.  MiUington,  supra;  Robinson  v.  Butter,  4  E.  &  B.  954 ;  and  Fisher o. 
Marsh,  6  B.  &  S.  411 ;  which  are  all  expresslj^  based  upon  that  groond. 
But  a  broker  has  no  possession  of  the  goods,  and  no  lien  on  them  or 
on  the  price,  and  has  no  right  to  sell  in  his  own  name  or  to  receive 
payment.  The  case  is  therefore  left  to  the  general  principle  laid  down 
by  Blackburn,  J.,  in  Fisher  v.  Marsh,  6  B.  &  S.  at  p.  416  ;  that  where 
the  principal's  name  is  disclosed  in  a  contract  made  by  the  agent,  the 
principal  only  can  sue,  unless  the  agent,  bj*  distinct  words,  makes  the 
contract  his  own.  Here,  on  the  contrary',  the  plaintiff  both  names  his 
principal  and  signs  as  broker,  the  inference  fi*om  which  is  that  he 
acted  merely  as  agent.  The  case  is  directly  within  the  authority  of 
Bramwell  v,  Spiller,  21  L.  T.  (N.  S.)  672 ;  and  the  only  words  in  the 
contract  which  appear  to  lead  to  an  opposite  conclusion,  ^'I  have 
sold,  &c.,"  are  shown  by  Fawkes  v.  Lamb,  31  L.  J.  (Q.  B.)  98,  not  to 
have  an}'  such  operation. 

Kellt,  C.  B.  The  numerous  cases  cited  to  us  show  that  in  certain 
contracts  the  agent  may  himself  sue  aa  principal ;  but  in  none  does  it 
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appear  that  a  broker  has  sQCcessfullj  maintained  an  action  on  a  con- 
tract made  by  iiim  as  broker.  He  may,  no  doubt,  ftrame  a  contract 
in  BQch  a  way  as  to  make  himself  a  party  to  it  and  entitled  to  sue,  but 
irhen  he  contracts  in  the  ordinary  form,  describing  and  signing  himself 
as  a  broker,  and  naming  his  principal,  no  action  is  maintainable  by 
turn.  Though  innumerable  contracts  of  this  nature  daily  take  place, 
jet  no  instance  has  occurred  within  my  own  recollection,  nor  has  any 
instance  been  cited  to  us,  where  an  action  has  been  brought  by  a 
broker  describing  himself  as  such  in  the  contract,  and  not  using  words 
which  expressly  or  by  necessary  implication  make  him  the  contracting 
party.  Without  further  arguing  the  point,  it  is  enough  to  refer  to  this 
unbroken  rule  as  the  settled  law  upon  the  subject 

Martin,  B.  I  am  of  the  same  opinion,  though  I  had  certainly  been 
under  the  impression  that  a  broker  could  sue  in  his  own  name.  I  find 
that  it  is  so  laid  down  in  Chitty  on  Pleading,  vol.  i.  p.  8.  It  was  also 
80  stated  in  Hammond  on  Parties,  an  extremely  able  work,  from  which 
the  statement  was  probably  adopted  b}'  Mr.  Justice  Lush  into  his  very 
▼aluable  book  of  Practice  (Lush's  Practice,  dd  ed.  p.  11).  My  opin- 
ion was  probably  founded  on  those  authorities,  and  on  a  general  notion 
that  a  broker  had  an  interest  in  the  contract  which  entitled  him  to 
maintain  an  action.  But  that  can  only  be  where  he  has  such  an 
interest  in  fact ;  and  I  am  entirely  satisfied,  even  without  authorit}-, 
that  when  he  states  on  the  face  of  the  contract  that  he  is  acting  as 
broker,  that  is,  as  a  middleman  between  the  two  parties,  he  has  no 
interest,  and  cannot  sue.  If  he  could  sue,  he  could  also  be  sued ;  and 
it  is  obvious  on  the  face  of  the  contract  that  he  does  not  contract  to 
deliver  the  goods  sold,  but  only  that  he  has  authority  to  enter  into  the 
contract  on  behalf  of  the  principal  he  names.  The  words  '*  I  have," 
are  of  no  importance  to  show  him  a  contracting  party. 

FxGOTT,  B.  I  am  of  the  same  opinion.  On  the  plain  construction  of 
the  contract  the  plaintiff  is  no  party  to  it ;  but  only  signs,  as  broker, 
bought  and  sold  notes  for  the  respective  parties.  Baring  v.  Corrie, 
2  B.  &  A.  137,  shows  the  difference  between  the  position  of  a  broker 
and  a  factor,  and  that  the  broker  has  no  right  to  sell  in  his  own  name ; 
fai  the  present  case,  I  do  not  think  that  he  has,  in  fact,  done  so. 

Cleasby,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  a 
broker  cannot  sue ;  he  has  no  authoritj'  to  sell  in  his  own  name,  or  to 
receive  the  money,  and  has  nothing  to  do  with  the  goods.  This  is  so 
laid  down  in  Story  on  Agency,  sees.  28-34,  109 :  "  To  use  the  brief 
but  expressive  language  of  an  eminent  judge,  ^  a  broker  is  one  who 
makes  a  bargain  for  another,  and  receives  a  commission  for  so  doing/ 
Properly  speaking,  a  broker  is  a  mere  n^otiator  between  the  other 
parties,  and  he  never  acts  in  this  own  name,  but  in  the  names  of  those 
who  employ  him.  When  he  is  employed  to  bu}^  or  to  sell  goods,  he  is 
not  intrusted  with  the  custody  or  possession  of  them,  and  is  not  an* 
thorized  to  buy  or  to  sell  them  in  his  own  name"  (sec  28).  ^*  So,  a 
broker  has  ordinarily  no  authority  virtute  officii^  to  receive  payment 
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for  property  sold  by  him''  (sec.  109).  The  distinction  between  a 
broker  and  an  auctioneer  has  been  akeady  pointed  oat  in  argument 
My  only  doubt  has  been  whether  the  use  of  the  words  ^^  I  have,"  &c.| 
ought  to  be  held  to  import  a  personal  participation  in  the  contract,  the 
usual  course  being  departed  from ;  but  my  opinion  is,  it  ought  not 
The  form  is  also  in  some  other  respects  a  little  peculiar,  as  in  its  refer- 
ence to  the  rules  of  the  Cotton  Brokers'  Association ;  but  it  has  not 
been  shown  that  those  rules  treat  the  broker  as  a  principal  in  the  trans- 
action.   The  rule  must,  therefore,  be  made  absolute. 


CALDER  AKD  ANOTHER  V.  DOBELL. 

Common  Fleas  and  Exchequer  Chamber.     1871. 

[£.  22. 6  C.  P.  486.] 

Action  for  not  accepting  cotton  pursuant  to  contract.  The  cause 
was  tried  before  Brett,  J.,  at  the  last  assizes  at  Liverpool.  The  facts 
were  as  follows :  — 

The  plaintiffs  were  cotton  brokers  in  Liverpool  trading  under  the 
name  of  Wright  &  Co.  The  defendant  was  a  merchant  there.  In 
January,  1870,  one  Cherry,  a  broker,  proposed  to  the  defendant  to  hoy 
cotton  ^^  to  arrive."  The  defendant  consented  to  buy  100  bales,  bat 
declined  to  allow  his  name  to  appear  in  the  transaction.  Cherry  there- 
upon offered  to  buy  of  the  plaintiffs  100  bales,  but  they  reftised  to  troRt 
him,  and  Cherry,  being  pressed,  disclosed  the  name  of  the  defendant  as 
his  principal.  A  contract  was  then  entered  into  between  the  plaintiib 
and  Cherry  for  the  sale  of  100  bales  at  a  given  price,  and  a  sold- 
note  was  sent  by  the  plaintiffs  to  Chen*y,  —  ^^Mr.  P.  Cherry.  We 
have  this  day  sold  to  you  100  bales  cotton,"  <&c.,  &c.,  and  a  bought-note 
was  sent  by  Cherry  to  the  plaintiffs,  —  *^  I  have  this  day  bought  of  yoo 
100  bales  cotton,"  &c.,  &c  Cherry  at  the  same  time  sent  the  defendant 
an  advice-note,  as  follows:  *^I  have  this  day  bought  for  yon  from 
Wright  &  Co.  100  bales  cotton,"  &c.  This  note  was  kept  by  the  de- 
fendant till  the  month  of  August  An  invoice  was  sent  by  the  plain- 
tiffs to  Cherry  charging  him  as  the  buyer  of  the  cotton,  and  Cherry  was 
debited  for  it  in  the  plaintiffs'  books,  and,  after  the  arrival  of  the  cot- 
ton, he  was  repeatedly  applied  to  to  accept  and  pay  for  it,  both  by  the 
plaintiffs  and  by  their  attorneys ;  and,  faiting  to  obtain  payment  ftom 
him,  and  the  market  falling,  the  plaintiffs  sold  the  cotton  and  sued  the 
defendant  for  the  difference  between  the  price  at  which  the  cotton  was 
•old  and  the  market  price  at  the  time  of  the  breach. 

1  As  to  anctioneen,  see  Williams  v.  Millington,  1  H.  BL  SI  (17SS) ;  BobiiMia 
Batter,  4  E.  &  B.  954  (1S55) ;  Thompson  v,  Kelljr,  101  Mass.  291  (1869) ;  dice  «l 
dek,  K  B.  6  Q.  B. 340  (IS70) ;  Wodfe  o.  Homers  Q.  B.  D.  855  (lS77).~Ba 
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The  learned  Judge  left  the  following  qaestions  to  the  Jury :  1.  Did 
ttie  defendant  authorize  Cherry  to  make  the  contract  for  him?  2.  Did 
Cherry  assume  to  make  the  contract  for  the  defendant,  and  did  the  de- 
fendanty  knowing  this,  ratify  his  act?  8.  Did  the  plaintiffs,  knowing 
that  Cherry  was  acting  as  agent  for  the  defendant,  elect  to  contract 
with  Cherry  as  principal,  upon  the  terms  of  giving  credit  to  him  and 
him  alone? 

The  jury  answered  the  first  and  second  questions  in  the  afl^mative, 
and  the  third  in  the  negative,  and  a  verdict  was  thereupon  entered  for 
the  plaintiffs  for  £530,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him  or  a  nonsuit,  if,  assuming  the  facts  found  by 
the  jury  to  be  true,  they  could  not  properlj'  be  given  in  evidence,  hav- 
ing regard  to  the  written  contract ;  or  if,  having  regard  to  the  whole 
evidence,  the  learned  judge  ought  to  have  directed  the  jur^^,  as  matter 
of  law,  to  find  for  the  defendant 

Jan.  12.  Holker^  Q.  C.  (SerscheS  with  him)  moved  to  enter  a  ver- 
dict for  the  defendant,  or  a  nonsuit,  pursuant  to  the  leave  reserved,  or 
for  a  new  trial  on  the  grounds  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence.  Dobell's  name  having  been  disclosed 
at  the  time,  it  was  not  competent  to  the  plaintiffs  to  say  they  contracted 
with  him,  and  not  with  Cherry.  Where  the  name  of  the  principal  is 
not  disclosed,  parol  evidence  is  admissible  to  show  that  there  was  a 
principaL  But,  where  the  principal  is  known  at  the  time,  and  the 
seller  chooses  to  contract  with  tiie  agent  in  his  own  name  only,  to 
allow  the  seller  to  say  that  he  contracted  with  the  principal,  and  not 
with  the  agent,  would  be  to  admit  parol  evidence  to  contradict  the 
written  contract. 

[BoviLL,  C.  J.    Have  you  any  authority  to  support  that  distinction?] 

There  is  no  distinct  authority  upon  the  subject ;  but  it  is  submitted 
that  it  must  be  so  in  principle. 

[Montague  Shitu,  J.  It  is  opposed  to  the  doctrine  of  Parke,  B., 
in  Higgins  v.  Senior,  8  M.  &  W.  884.] 

[Brett,  J.  There  is  nothing  in  the  notes  to  Thomson  v.  Davenport, 
2  Sm.  L.  C.  6th  ed.  888,  to  warrant  it ;  and  the  reasoning  of  all  the 
cases  is  against  it] 

The  insertion  of  the  agent's  name  in  the  contract,  the  principal  being 
known  at  the  time,  was  a  conclusive  election  on  the  sellers'  part  to  look 
to  the  agent  only ;  and  the  learned  Judge  ought  to  have  so  directed  the 
jnry,  as  matter  of  law.^  .  .  . 

BoviLL,  C.  J.  The  jury  having  found  a  verdict  for  the  plaintiffs,  my 
Brother  Brett  reserved  leave  to  the  defendant  to  move  to  enter  a  non- 
sait  or  a  verdict  for  him,  if,  assuming  the  facts  found  by  the  jury  to  be 
true,  they  could  not  properly  be  given  in  evidence,  having  regard  to 
the  written  contract ;  or  if,  having  regard  to  the  whole  evidence,  the 

1  CitiDg  Patenon  v.  Gandaseqal,  ante,  p.  527 ;  Thomson  v.  Davenport,  pott,  p.  637 ; 
Priesdj  V,  Fernie,  post,  p.  69S ;  Smethnnt  v.  Mitchell,  1  £.  &  E.  623;  AddiMm  om 
Contracts,  6th  ed.  605. —  Ed. 
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Jury  ought  to  have  been  directed,  as  matter  of  law,  to  find  for  the 
defendant. 

The  first  ground  upon  which  Mr.  Holker  has  moved  to  enter  a  ver* 
diet  for  the  defendant  is  founded  on  the  first  part  of  the  leave.    Tor 
this  purpose  the  facts  found  must  be  taken  to  be  true ;  and  the  ques- 
tion is  whether  parol  evidence  was  admissible  to  show  that  the  contract 
was  made  on  behalf  of  the  defendant  as  principal.     Now,  the  written 
contract  was  made  with  Cherry  in  his  own  name ;  and  it  is  contended 
that,  the  defendant's  name  having  been  disclosed  at  the  time,  the  de- 
fendant cannot  be  sued ;  in  other  words,  that  parol  evidence  was  not 
admissible  to  show  that  the  defendant  was  the  real  principal.    It  has 
for  many  years  been  a  generally  received  impression  that,  where  a 
broker  makes  a  contract  for  an  undisclosed  principal,  the  latter  maj 
eue  upon  it,  and  equally  that,  when  discovered,  he  may  be  made  re- 
sponsible for  its  performance.    There  can  be  no  doubt  that  the  defend- 
ant might  have  sued  upon  the  contract  so  made  by  Cherrj* ;  and  I  am 
equally  of  opinion  that  he  ma}*  be  made  responsible,  provided  the  parol 
evidence  was  admissible  to  show  that  he  was  the  real  principal.    The 
rule  is  clearly  laid  down  by  Parke,  B.,  in  Higgins  v.  Senior,  8  M.  &  W. 
834;  844.  .  .  .  The  principal  may  sign  bj*  the  hand  of  another  in  his 
own  name,  or  in  a  fictitious  name,  or  b}'  means  of  a  stamp,  and  so 
become  a  paity  to  the  contract  in  various  ways.    The  ground  npon 
which  this  doctrine  rests  is  explaiued  also  by  Parke,  B.,  in  Beckham  v, 
Drake,  9  M.  &  W.  79, 96,  where,  dealing  with  a  similar  matter,  he  sa}^: 
*^  The  doctrine  rests  upon  this  principle,  that  the  act  of  the  agent  was 
the  act  of  the  principal,  and  the  subscription  of  the  agent  was  the 
subscription  of  the  principal."    And  he  proceeds  to  sa}',  ^^  I  am  not 
aware  of  the  existence  of  an}'  cases  in  which  a  distinction  has  been 
suggested  between  a  contract  which  has  been  entered  into  by  one  indi- 
vidual for  another,  or  bj*  two  individuals  for  themselves  and  another, 
as  to  the  liability  of  the  principal  to  be  sued."    He  then  refers  to  the 
case  of  a  bill  of  exchange,  which  he  treats  as  an  exception,  standing 
upon  the  law-merchant     The  same  principle  is  exemplified  by  the 
Court  of  Queen's  Bench  in  the  case  of  Trueman  v,  Loder,  11  Ad.  &  £. 
589.    There  the  agent  was  acting  for  a  foreign  house,  and  the  Cooit 
say :  '-  If  the  defendant  chose  to  appoint  an  agent  to  carry  on  trade  for 
him  in  the  name  of  Higginbotham,  he  clearlj^  authorized  that  person  to 
do  all  that  would  be  necessary  for  him  so  to  carry  it  on ;  among  other 
things,  to  employ  a  broker  to  sell  for  him  ;  and  it  does  not  lie  in  his 
mouth  to  deny  that  the  name  of  Higginbotham  so  inserted  by  the  broker 
in  the  sold-note  is  the  defendant's  own  name  of  business."    There  are 
other  observations  to  the  same  effect,  and  it  is  held  that  the  evidence 
is  admissible,  and  that  the  signature  is  the  authorized  signature  of  tiie 
principal    The  evidence  does  not  contradict  the  written  contract   It 
is  true,  as  has  been  said,  that  the  agent  ma}'  be  personally  charged,  and 
that  where  he  has  given  his  signature  to  the  contract,  he  is  estopped 
fh>m  saying  that  he  did  not  contract  personally.    That,  however,  is  A 
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rery  different  thing  from  saying  that  the  real  principal  when  disoovered 
cannot  sae  or  be  sued.  The  suppression  of  the  principal's  name  is 
entirely  consistent  with  the  practice  of  many  trades,  in  conceal  trans- 
actions of  speculation.  The  effect  is  that  if  the  broker  enters  into 
contracts  in  his  own  name,  and  has  a  principal,  those  whom  he  con- 
tracts with  will  have  the  responsibility  both  of  the  principal  and  of  the 
broker.  There  is  nothing  inconsistent  in  thus  giving  an  option  to  hold 
either  responsible.  I  am  of  opinion  that,  in  accordance  with  all  the 
authorities,  the  parol  evidence  was  admissible. 

The  next  point  is  raised  upon  the  latter  part  of  the  leave  reserved. 
It  seems  to  me  to  be  impossible  to  saj',  as  matter  of  law,  that  the 
learned  judge  was  bound  to  direct  the  jury  to  find  for  the  defendant 
There  was  evidence  which  could  not  have  been  withdrawn  from  the  jury. 
I  am,  therefore,  of  opinion  that  that  ground  for  the  motion  fails. 

Then  it  is  said  that  the  plaintiffs  had  elected  to  treat  Cherry  as  the 
principal.  For  the  purpose  of  this  point  we  must  assume  that  there 
was  a  principal  who  authorized  Cherry  to  make  the  contract.  Now,  it 
is  contended  that  the  very  fact  of  the  plaintiffs'  entering  into  the  con- 
tract with  Cherry  was  evidence  of  election.  But,  if  the  parol  evidence 
was  admissible,  that  argument  fails.  Election  must  be  a  matter  of 
fact ;  and  it  appears  that,  at  the  time  of  entering  into  the  contract,  the 
plaintiffs  expressly  refused  to  trust  Cherry.  The  next  ground  of  alleged 
election  was  the  demand  of  payment  made  on  the  broker.  That,  how- 
ever, was  an  equivocal  act.  If  the  plaintiffs  have  got  the  responsibility 
of  a  principal,  the  demands  made  upon  the  agent  may  have  been  made 
upon  him  on  behalf  of  his  principal.  There  are  many  trades  in  which 
the  practice  prevails  of  referring  to  the  brokers  alone ;  and  it  is  a  very 
convenient  practice.  Where  shipping  documents  have  to  be  tendered, 
tiiey  are  almost  Invariably  sent  to  the  brokers  for  that  purpose.  I 
think  the  evidence  relied  on  to  show  an  election  was  extremelj-  slight, 
especially  where  the  only  action  brought  was  brought  against  the  prin- 
cipal. It  was  clearly  for  the  jury,  and  the  learned  judge  would  not 
have  been  justified  in  withdrawing  it  from  them.  The  jury,  as  men  of 
business,  have  arrived  at  a  conclusion  upon  it  of  which  I  see  no  reason 
to  complain  ;  and  my  Brother  Brett  does  not  report  to  us  that  he  is  dis- 
satisfied with  the  verdict. 

Then  it  was  said  that  there  was  no  evidence  of  autborit}''  to  Cherry 
to  make  the  contract  in  the  form  in  which  he  made  it  That  rests 
entirely  u[K>n  the  evidence  of  the  defendant  himself;  Cherry  was  not 
called.  It  was  proved  that  advice  was  sent  by  Cherry  to  the  defendant 
of  a  contract  with  Messrs.  Wright  &  Co.  for  100  bales  of  cotton,  and 
there  was  also  evidence  that  Cherry  had  authority  to  make  that  con- 
tract^  and  evidence  of  ratification  by  the  defendant ;  and  the  jury  found 
that  the  defendant  did  authorize  and  did  ratify  the  contract  so  made, 
and  my  Brother  Brett  is  not  dissatisfied  with  that  finding.  It  was 
ftirther  objected  that  the  learned  judge  was  wrong  in  leaving  it  to  the 
isry  to  say  whether  the  plaintiffs  elected  to  treat  Cherry  as  principal, 
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and  to  give  credit  to  him,  and  him  only.  That,  however,  was  in  favor 
of  the  defendant.  I  think  it  was  not,  as  matter  of  law,  a  contract  made 
with  Cherry  alone,  and  that  the  jury  were  well  wan*anted  in  finding  as 
they  did.  It  was  further  contended  that  my  Brother  Brett  should  hsTe 
told  the  jur}'  that  the  plaintiffs  were  bound  to  make  their  election  at 
once,  or,  at  all  events,  in  a  reasonable  time.  That  point  was  not  and 
could  not  have  been  raised  at  the  trial.  For  the  purpose  of  this  qoe»- 
tion  all  the  rest  must  have  been  assumed  against  the  defendant.  I 
further  think  that  there  is  no  ground  for  saving  that  the  verdict  was 
against  the  weight  of  evidence.    There  will,  therefore,  be  no  rule. 

WiLLEs,  J.  I  am  of  the  same  opinion.  When  it  is  borne  in  miod 
that  there  is  no  difference,  except  when  introduced  by  Act  of  Parlia- 
ment, between  a  contract  by  word  of  mouth  and  a  contract  in  writing 
not  under  seal,  the  wbole  argument  must  fail.  The  contention  on  the 
part  of  the  defendant  is  founded  upon  the  fact  of  there  being  a  contract 
in  writing,  and  on  that  part  of  it  which  contains  the  name  of  the  agent 
Consider  how  the  matter  would  have  stood  if  what  passed  between  the 
plaintiffs  and  Cherry  had  been  all  without  writing.  It  would  have  stood 
thus, — Dobell  authorized  Cherry  to  buy  cotton  for  hiuL  Cherry  pro- 
poses to  buy  cotton  of  the  plaintiffs ;  but,  being  told  that  the  sellers  do 
not  choose  to  rely  on  his  credit,  he  named  Dobell  as  his  principal.  The 
plaintiffs  thereupon  sell  to  Dobell  through  Cherry  as  his  agent  Upon 
that  state  of  things,  Dobell  would  alone  have  been  liable,  and  not  the 
agent  Superadd  to  this  that,  at  the  time  of  entering  into  the  contract, 
the  sellers  had  said  to  Cherry,  ^^  We  insist  upon  having  the  liability  of 
you,  Cherry,  just  as  if  you  were  dealing  with  us  without  disclosing  the 
name  of  your  principal ; "  and  suppose  Cherry  had  assented  to  that 
In  that  case,  Dobell  would  have  been  liable  to  the  plaintiffs  as  the  prin- 
cipal buyer,  and  Cherry  would  also  have  been  liable  because  be  had 
agreed  that  he  should  stand  in  the  same  situation  as  if  he  had  bought 
as  broker  for  an  undisclosed  principal.  The  result  would  have  been 
that  the  sellers  would  have  had  a  right  to  elect  to  sue  either  the  agent 
or  the  principal.  Now,  what  was  the  effect  of  the  writing  here?  A 
bought-note  is  handed  to  the  sellers,  in  which  Cherry's  name  only  is 
mentioned,  but  which  did  not  preclude  the  sellers  fh>m  showing  that 
Cherry  had  a  principal.  That  had  the  effect  of  making  the  principal 
answerable,  assuming  that  his  name  had  not  been  disclosed  at  the  time; 
and  it  had  the  fuither  superadded  effect  of  making  the  agent  liable,  bj 
reason  of  the  peculiar  character  of  the  writing,  by  which  he  undertook 
to  be  liable  as  if  the  name  of  his  principal  had  not  been  disclosed.  This 
is  the  sole  effect  of  Higgins  v.  Senior,  8  M.  &  W.  834.  The  case  does 
not  stand  barely  on  that.  There  is  another  writing,  viz.,  the  advice- 
note  which  was  handed  to  Dobell,  and  which  ran  thus :  ^*  I  have  this 
day  bought  for  you  fh)m  Messrs.  Wright  &  Co.,"  &c.  These  boogM 
and  sold-notes  very  often  vary,  as  in  Cropper  v.  Cook,  L.  R  3  C  P« 
194,  and  yet  form  part  of  the  same  transaction.  It  would  be  a  remark* 
able  contract  if  the  buyer  could  sue  the  sellers  upon  it,  and  yet  the  ae^ 
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lers  be  precluded  from  suing  the  buyer.    The  result  is  that  the  defendant 
must  show  that  his  liability  was  put  an  end  to  by  the  election.     That  is 
what  Lord  Tenterden  meant  when  he  said,  in  Thomson  v.  Davenport, 
9  B.  &  C.  78,  that,  ^'  if  at  the  time  of  the  sale  the  seller  know  not  onlj' 
that  the  person  who  is  nominally  dealing  with  him  is  not  principal,  but 
agent,  and  also  know  who  the  principal  really  is,  and  notwithstanding 
all  that  knowledge,  chooses  to  make  the  agent  bis  debtor,  dealing  with 
him  alone,  then,  according  to  Addison  v.  Gandasequi,  4  Taunt.  574, 
and  Paterson  v,  Gandasequi,  15  East,  62,  the  seller  cannot  afterwards, 
on  the  failure  of  the  agent,  turn  round  and  charge  the  principal,  having 
once  made  his  election  at  the  time  when  he  had  the  power  of  choosing 
between  the  one  and  the  other.''    I  do  not  agree  with  Mr.  Holker  that 
two  persons  cannot  be  severally  liable  on  the  same  contract.     The 
question  is  whether  there  was  anything  in  the  circumstances  of  this 
case  to  negative  or  exclude  the  liability  of  both  principal  and  agent, 
or  to  substitute  the  liability  of  the  latter  for  that  of  the  former.    The 
facts  were  properly  submitted  to  the  jury ;  and  they  have  come  to  a 
conclusion  upon  them  to  which  it  was  competent  to  them  to  come. 
There  is  nothing  to  prevent  the  seller  from  insisting  upon  having  both 
principal  and  agent  liable  to  him  at  the  same  time,  with  the  additional 
advantage  of  knowing  the  principal's  name  at  the  time.     The  very 
object  of  the  plaintiffs'  insisting  upon  being  informed  of  the  name  of 
the  principal  was  to  make  him  liable ;  and  Cherry's  name  was  inserted 
in  the  contract  for  the  purpose  of  enabling  them  to  charge  him,  at  their 
option.     To  hold  that  asking  the  name  of  the  principal  at  the  time  is 
to  discharge  the  principal,  would  seem  to  me  to  be  contrar}'  to  common 
sense.     Several  cases  were  referred  to  in  the  course  of  the  argument ; 
but  the  only  one  to  which  I  desire  to  call  attention,  and  which  has  a 
close  resemblance  to  the  present  case,  is  Mortimer  v,  M'Callan,  6  M.  & 
W.  58.    I  do  not  i*efer  to  that  case  for  the  usages  of  the  Stock  Ex* 
change,  which  are  subject  to  change.     The  decision  proceeded  on  a 
usage  of  that  market  which  involved  circumstances  very  like  those  of 
the  present  case.    There,  one  Taylor,  a  stock-broker,  had  applied  to 
the  plaintiff,  a  stock-jobber,  for  the  purchase  of  £5000  stock  for  the 
defendant.    The  plaintiff,  not  having  any  stock  of  his  own,  applied  to 
Ward,  who  agreed  to  transfer,  and  did  accordingly  transfer,  stock 
standing  in  his  name  to  the  defendant.     Evidence  was  given  that  it 
was  the  usage  on  the  Stock  Exchange  to  give  credit  to  the  broker,  evev 
although  the  principal  were  disclosed,  though  credit  is  sometimes  given 
to  the  principal,  and  his  cheque  taken  when  the  broker's  credit  is  not 
thought  sufficient.    The  judge  in  summing  up  told  the  jury  that,  al- 
though by  the  regulations  of  the  Stock  Exchange  the  broker  was  the 
party  considered  liable,  it  did  not  follow  that  the  principal  might  not 
be  liable  also ;  and  he  left  it  to  them  to  say  whether  the  plaintiff  had 
ever  given  credit  to  or  taken  the  responsibility  of  Taylor,  or  ever  con- 
sented to  release  the  defendant  as  the  principal.    The  Court  held  this 
to  be  a  proper  direction ;  and,  the  jury  having  found  that  the  plaintiff 
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had  not  released  the  principal,  the  verdict  was  upheld.  Lord  Abinger, 
who  was  eminently  experienced  as  to  what  is  the  proper  question  to  be 
lefb  to  the  jury  in  a  case  of  this  sort,  there  says  (6  M.  &  W.  at  p.  66) : 
^^  I  do  not  apprehend  the  rules  of  the  Stock  Exchange  would  make  any 
difference  as  to  the  right  of  a  party  who  sells  stock  to  choose  to  what 
person  credit  shall  be  given,  if  he  thinks  proper;  and  the  evidence 
shows  that  it  was  the  case  sometimes  to  look  to  the  principal.  That, 
then,  brings  it  to  a  question  in  this  particular  case  whether  or  not  the 
plaintiff  meant  to  take  the  credit  of  Taylor  only,  and  give  up  that  of 
the  defendant,  or  whether  he  insisted  on  the  credit  of  the  defendant 
Now,  that  was  a  question  for  the  jury."  It  is  enough  to  say  that  it 
never  seems  to  have  occurred  to  the  minds  of  the  counsel  or  of  the 
Court  that  the  mention  of  the  name  of  the  principal  at  the  time  made 
any  difference  as  to  the  liability  of  either  principal  or  agent.  I  would 
conclude  by  saying  that,  but  for  the  law  laid  down  in  Higgina  t'.  Senior. 
8  M.  &  W.  834,  Dobell,  the  principal,  only  would  have  been  liable  here ; 
and  that  case  only  goes  to  superadd  the  liability  of  the  agent,  and  not 
to  detract  from  the  liability  of  the  principal.  Apart  from  the  written 
contract,  the  principal  only  would  have  been  liable ;  and  the  clear  effect 
of  the  writing  was  only  to  superadd  the  liability  of  Cherry,  the  agent 

Montague  Smfth,  J.  I  am  of  the  same  opinion.  The  written  con- 
tract made  by  the  plaintiffs  with  Cherry  upon  the  face  of  it  purports  to 
be  his  contract,  and  his  contract  alone ;  and  the  first  question  is,  whether 
parol  evidence  was  admissible  to  show  that  he  was  contracting  for  a 
principal.  It  is  not  denied  that  such  evidence  might  be  received  if  the 
principal  had  not  been  disclosed  at  the  time ;  but  it  was  strenuously 
contended  that  it  cannot  be  received  where  the  principal  is  known. 
I  must  confess  I  do  not  see  any  principle  upon  which  the  supposed  dis- 
tinction can  rest.  The  rule  is  that  evidence  is  admissible  to  show  that 
the  person  contracting  was  acting  for  a  principal,  because  the  admission 
of  such  evidence  does  not  contradict  the  written  contract.  It  is  so  pat 
by  Parke,  B.,  in  Higgins  v.  Senior,  8  M.  &  W.  834,  844.  ...  The 
evidence  is  admissible  on  this  principle,  viz.,  that,  for  the  purpose  of 
that  contract,  the  principal  has  allowed  the  agent  to  sign  it  in  his  own 
name  in  the  place  of  himself.  It  has  been  held,  no  doubt,  that  eri* 
dence  is  not  admissible  to  show  that  the  person  named  as  the  contract- 
ing party  is  not  liable.  ...  I  have  felt  some  doubt  as  to  the  soundoew 
of  that  distinction.  However,  it  has  been  followed  in  a  great  numher 
of  cases,  and  is  now  well  established ;  and,  although  technical,  it  appears 
to  consist  with  the  practical  business  habits  of  mankind.  Whether 
strictly  logical  or  not,  it  is  recognized  by  the  law.  The  other  principle, 
which  is  well  laid  down  and  is  perfectly  intelligible,  viz.,  that  parol  eri- 
dence  may  be  given  to  show  that  the  signature,  though  by  an  agent,  is 
intended  to  bind  his  principal,  is  quite  sufficient  to  dispose  of  this  csse^ 
unless  the  distinction  suggested  by  Mr.  Holker  is  well  founded.  I  can- 
not find  ground  for  any  such  distinction,  so  far  as  the  admissibility  of 
evidence  is  concerned.    The  second  question  is  whether  the  plaintiffs, 
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kDowing  at  the  time  of  the  making  of  the  contract,  that  there  was  a 
principal,  and  also  who  that  principal  was,  did  not  by  the  form  of  the 
contract  elect  to  treat  Cherry  as  the  principal  and  the  only  principal. 
That  is  the  point  which  seems  to  me  to  require  the  most  consideration. 
Mr.  Holker  was  boand  to  contend  that  the  entering  into  the  contract 
with  Cherry  in  his  own  name,  was,  under  the  circumstances,  conclusive 
evidence  that  the  plaintiffs  had  elected  to  treat  Cherry  alone  as  the 
principal.  I  agree  that  it  was  strong  evidence ;  but,  if  the  parol  evi- 
dence was  admissible,  it  shows  what  the  real  transaction  between  the 
parties  was.  Being  employed  to  buy  cotton  for  the  defendant,  with  an 
injunction  not  to  allow  the  defendant's  name  to  appear,  Cherry  buys  in 
his  own  name ;  but  the  sellers,  for  reasons  of  their  own,  insisting  upon 
knowing  who  the  principal  was,  Cherr}-,  disregarding  his  instnictions 
in  that  respect,  disclosed  the  defendant's  name.  The  plaintiffs  required 
the  principal's  name,  with  a  view  of  fixing  him  ;  but,  because  he  desired 
that  his  name  should  not  appear,  the  contract  was  made  out  in  the  name 
of  the  agent  The  plaintiffs  clearly  never  intended  to  make  the  bargain 
with  Cherry  alone.  At  all  events,  it  was  a  question  for  the  jury ;  and 
it  is  impossible  to  say  that  it  could  have  been  properly  withdrawn  from 
them.  Mr.  Holker  contended  that  the  election  was  made,  and  conclu- 
sively made,  at  the  time  of  the  contract.  The  cases  show  that  the  sel- 
ler may  make  his  election  whenever  the  principal  is  discovered ;  and 
the  only  difference  in  principle  between  the  case  where  the  principal  is 
disclosed  and  where  he  is  not  disclosed,  is,  that,  in  the  former  case, 
the  election  may  be  made  at  the  very  time  the  contract  is  made.  If 
there  were  an}*  estoppel,  there  might  be  some  force  in  Mr.  Holker's 
argument ;  but,  when  we  come  to  a  question  of  evidence,  the  argument 
fails.  The  only  other  question  is  as  to  the  mode  in  which  the  questions 
were  put  to  the  jur}'.  I  think,  however,  they  were  put  in  a  perfectly 
intelligible  manner,  and  that  the  finding  of  the  jury  was  well  warranted 
by  the  evidence. 

Bbstt,  j.  The  first  point  made  by  Mr.  Holker  was,  that  parol  evi- 
dence that  Cherry  was  acting  as  agent  for  the  defendant  ought  not  to 
have  been  received,  because  the  existence  of  a  principal  and  his  name 
were  known  at  the  time  the  contract  was  entered  into,  and  therefore 
the  parol  evidence  would  contradict  the  written  document  Where  the 
principal  is  undisclosed,  it  is  conceded  that  parol  evidence  that  there  is 
a  principal  is  admissible,  inasmuch  as  that  does  not  contradict  the  writ- 
ten contract  I  cannot  follow  the  distinction.  I  see  no  reasoning  to 
support  it  Xt  was  further  urged  that,  inasmuch  as  by  the  written  con- 
tract, the  agent  was  made  liable  by  election,  the  principal  could  not 
be  liable  also,  because  that  would  be  making  two  persons  severally 
liable  upon  the  same  contract  at  the  same  time.  This  argument  would 
be  equally  applicable  to  a  case  where  the  principal  is  undisclosed ;  and 
there,  though  from  the  time  the  contract  is  made  the  agent  is  liable, 
the  principal  also  is  liable.  If  Mr.  Holker's  major  proposition  is  incor- 
rect, there  is  no  more  reason  why  the  minor  should  be  sustainable. 
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As  to  the  point  of  nonsuit,  it  is  said  that  I  ought  to  have  told  the  Joij, 
as  matter  of  law^  that  the  plaintiffs,  by  the  insertion  of  Cherry's  name 
in  the  contract,  conclusively  elected  to  treat  him  and  him  alone  as  the 
buyer.  If,  however,  the  first  point  fails,  this  also  must  fail.  It  most 
be  a  question  of  fact  upon  the  whole  evidence,  and  I  could  :iot  with- 
draw it  from  the  jury.  Mr.  Holker  finds  fault  with  all  the  questions  I 
left  to  the  jury.  As  to  the  first  and  second,  they  were  mere  matters 
of  form.  There  was  abundant  evidence  that  Cherry  did  make  the  con- 
tract with  the  authority  of  the  defendant,  and  that  he  did  ratify  it ;  for, 
the  advice-note  being  sent  to  him,  he  kept  it  for  five  months  withoat 
objection.  The  jury,  therefore,  were  well  warranted  in  answering  both 
those  questions  affirmatively.  As  to  the  question  of  election,  I  left  that 
question  to  the  jury,  having  Thomson  v.  Davenport,  9  B.  &  C.  78, 
before  me ;  and  the  jury,  with  their  knowledge  of  Liverpool  business, 
were  perfectly  well  qualified  to  deal  with  that ;  and  I  cannot  say  that 
they  came  to  a  wrong  conclusion.  HiUe  refused. 

Against  this  judgment  an  appeal  was  brought  in  the  Exchequer 
Chamber,  and  the  case  was  argued  on  the  16th  of  June  before  Kellt, 
C.  B.,  Mabtin,  B.,  Blackburn,  J.,  Ghakkell,  B.,  Lush,  J.,  Hankeh, 
J.,  and  Cleasbt,  B. 

June  16.    HoUcer^  Q.  C.  {HeracheU  with  him),  for  the  defendant^ 

Quainy  Q.  C.  ((7.  RxiaaeU  with  him),  for  the  plaintiffs,  was  not  called 
upon. 

Kellt,  C.  B.  I  think  this  case  is  Aree  from  doubt  or  difficulty.  The 
contract  was  made  in  the  name  of  Cherry,  the  agent ;  but  the  case 
shows  that  it  was  made  on  behalf  of  a  principal  who  was  named  at  the 
time.  I  think  the  plaintiffs  had  a  right  to  sue  either  the  agent  or  the 
principal  at  their  election.  No  doubt,  the  election  being  once  dete^ 
mined,  there  is  an  end  of  the  matter ;  as,  where  the  agent  has  been 
sued  to  judgment.  Here,  however,  nothing  was  done  to  determine  the 
election  at  the  time  this  action  was  brought  against  the  principal  The 
question  was,  I  think,  properly  left  to  the  jury,  and  upon  proper  evi- 
dence ;  and  the  verdict  was  quite  right.  There  is  no  ground  for  graot- 
ing  a  rule. 

Mabtin,  B.  The  true  rule  was  laid  down  by  Parke,  B.,  in  Higgios 
V.  Senior,  8  M.  &  W.  834.  The  fact  of  his  name  having  been  mentioned 
at  the  time,  did  not  make  Dobell  the  less  a  principal. 

Blackbubn,  J.  I  apprehend  that  where  a  man  is  acting  as  agent, 
the  principal  is  not  the  less  bound  because  the  contract  ia  so  drawn  as 
to  make  the  agent  also  liable.  There  are  many  cases  where,  althoogh 
a  man  is  acting  for  another,  he  is  not  contracting  for  another.  The 
distinction  suggested  b}^  Mr.  Holker  is  new  to  me.  Contracts  are  fre- 
quently made  by  masters  of  ships,  charter-parties,  and  other  contractB; 
nobody  ever  doubted  that  the  owners  might  sue  and  be  sued  apeo 
them. 

'  CitiDjT  Short  v.  Spackman,  2  B.  &  Ad.  968.  — Edw 
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HjjniKN,  J.,  referred  tx>  Story  on  Agenc}',  §  160  a.,  where  it  is  said : 
*^  If  the  agent  possesses  due  aathoritj  to  make  a  written  contract  not 
under  seal,  and  he  makes  it  in  his  own  name,  whether  he  describes 
himself  to  be  an  agent  or  not,  or  whether  the  principal  be  known  or 
onknown,  the  agent  wiU  be  liable  to  be  sued  and  be  entitled  to  sue 
thereon,  and  his  principal  also  will  be  liable  to  be  sued  and  be  entitled 
to  sue  thereon,  in  all  cases,  unless  from  the  attendant  circumstances  it 
is  dearly  manifested  that  an  exclusive  credit  is  given  to  the  agent^  and 
it  is  intended  by  both  parties  that  no  resort  shall  in  any  event  be  had 
by  or  against  the  principal  upon  it." 

The  rest  of  the  court  concurred.  Judgment  c^ffimied. 


CHANDLER  v.  COE  and  another. 
Supreme  Court  op  New  Hampshire.     1874. 

[54  N.  H.  561.] 

Assumpsit,  by  Horace  J.  Chandler  against  E.  S.  Coe  &  S.  R.  Bearce, 
brought  to  recover  a  balance  claimed  to  be  due  from  the  defendants 
for  cutting  and  drawing  logs  in  the  winter  of  1865  and  1866,  and  for 
delivering  the  same  in  the  Androscoggin  River  in  the  spring  of  1866. 
Plea,  the  general  issue.    The  writ  is  dated  October  8,  1870. 

It  appeared  that  some  time  in  October,  1865,  the  plaintiff  and  one 
L.  £.  Dunn  had  a  conversati^^nin  regard  to  cutting  and  hauling  the 
l<^s ;  that  the  plaintiff  explor^#^he  land  from  which  they  were  to  be 
cut,  and,  during  the  latter  part  of  November,  1865,  made  a  verbal  bar- 
gain with  said  Dunn  to  cut  and  haul  and  deliver  as  aforesaid  what  logs 
the  plaintiff  might  be  able  to  do  with  four  horses  and  four  oxen,  prop- 
erly manned  and  equipped,  at  four  dollars  per  thousand  feet;  that 
immediately  after  this  verbal  contract  was  made,  the  plaintiff  com- 
menced the  work  and  continued  until  the  fore  part  of  April,  1866 ;  that 
Dunn  made  advances  to  the  plaintiff  to  the  amount  of  $550  before 
December  28,  1865,  at  which  time  he  reduced  the  contract  to  writing, 
describing  himself  therein  as  the  party  with  whom  the  plaintiff  con- 
tracted, and  not  mentioning  the  names  of  the  defendants,  and  the 
plaintiff  and  Dunn  signed  it.  The  plaintiff  was  a  witness,  and  was 
permitted,  against  the  defendants'  objection,  to  testify  that  Dunn  at 
the  time  of  making  the  contract  said  he  was  acting  for  the  defendants 
in  making  it ;  and  on  cross-examination  he  testified  that  it  was  his  un- 
derstanding that  Dunn  was  acting  for  the  defendants  in  making  the 
contract.  Dunn  testified  that  he  did  not  represent  to  the  plaintiff,  at 
the  time  the  contract  was  made  or  at  any^  other  time,  that  he  was  acting 
in  the  capacity  of  agent  for  the  defendants,  or  as  agent  for  anybody, 
but  that  he  was  acting  for  himself  alone. 
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Tbc  plaintiff  claimed  that  the  defendants  were  the  principals  in  said 
contract ;  that  the  contract  was  made  in  the  name  of  Dunn  for  them, 
and  that  he  was  their  agent  in  doing  the  business ;  and  that  thej  had 
allowed  and  permitted  him,  as  their  agent,  to  contract  and  act  for 
them,  for  a  long  time,  in  his  own  name,  in  making  contracts  for  cutting 
and  hauling  timber ;  and  the  plaintiff  introduced  evidence  tending  to 
prove  that  such  had  been  their  way  of  doing  business.  The  defendants 
objected,  and  contended  that  after  the  written  contract  had  been  read 
in  evidence  (as  it  was  for  the  plaintiff),  parol  testimony  should  not  be 
admitted  to  prove  that  the  defendants  were  the  real  parties  in  interest 
But  the  court  overruled  the  objection  and  admitted  the  evidence,  and 
the  defendants  excepted.  The  defendants'  counsel  argued  to  the  jaij, 
that,  if  the  plaintiff  was  to  be  believed,  the  defendants  were  not  undis- 
covered principals,  but  that  at  the  time  of  making  the  contract  he  was 
informed  by  Dunn  that  he  was  acting  as  agent  in  the  matter,  and  that 
his  principals  were  the  defendants ;  and  thereupon,  before  the  plaintiff's 
counsel  commenced  his  argument  to  the  Jury,  moved  for  a  nonsuit  oo 
that  ground.  The  court  declined  to  order  a  nonsuit,  and  the  defendants 
excepted.  But  the  court  at  that  time  informed  the  counsel  that  the  law 
would  be  held  to  be,  that  if  at  the  time  of  executing  the  written  con- 
tract the  plaintiff  knew  and  was  informed  by  Dunn  that  he  was  acting 
as  agent  in  the  matter,  and  that  the  defendants  were  his  principals,  he 
could  not  recover  in  this  suit,  and  read  to  the  counsel,  in  the  hearing  of 
the  Jury,  the  following  minute,  which  had  been  previousl}'  prepared  as  tn 
instruction  to  be  given  to  the  Jury :  ^'  I  think  if  the  plaintiff  knew  at  the 
time  of  making  the  contract  that  Dunn  was  acting  as  agent  in  the  affair 
and  not  on  his  own  behalf,  and  also  ipviw  for  whom  he  was  acting,  and 
then  entered  into  this  contract  in  ^A^ng,  which  on  its  face  is  a  con- 
tract with  Dunn  as  an  individual,  his  onl}'  remedy  is  against  Dunn,  and 
these  defendants  cannot  be  held  liable."  The  court  then  proposed  to 
submit  to  the  Jury  the  three  following  questions,  which  had  also  been 
previously  prepared  in  writing:  ^^  (1)  Was  Dunn  acting  as  the  agent 
of  the  defendants  in  making  the  contract?  (2)  Did  the  plaintiff  at  the 
time  of  making  the  contract  know  that  Dunn  was  acting  as  the  agent 
of  the  defendants  in  making  it,  and  did  Dunn  so  inform  him?  (3)  Has 
the  plaintiff  been  paid  for  the  timber  he  got  out  under  the  contract? 
If  not,  how  much  is  due  him,  including  interest?" 

The  plaintifTd  counsel  said  he  did  claim  that  Dunn  informed  the 
plaintiff  that  he  was  acting  as  the  agent  of  the  defendants  in  making 
the  contract,  and  that  the  plaintiff  understood  from  Dunn  that  he  wts 
entering  into  a  contract  with  the  defendants  through  Dunn  as  their 
i^ent  The  second  question  was  thereupon  struck  out,  and  the  ooart 
informed  the  counsel  that  the  first  and  third  questions  would  be  sub- 
mitted to  the  Jury,  in  order  that  the  results  of  the  trial  might  not  be 
lost  in  case  the  view  of  the  law  suggested  by  the  court  as  to  the  second 
question  should  be  held  to  be  erroneous.  The  plaintiff's  counsel  argued 
to  the  Jury  that  the  fact  that  at  the  time  the  contract  was  made  Donn 
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said  he  was  the  agent  of  the  defendants  was  a  strong  circumstance  to 
prove  that  issue  in  favor  of  the  plaintiff. 

The  jur3'  answered  the  firet  question  in  the  affirmative  and  the  thiixi 
in  the  negative,  and  assessed  the  plaintiff's  damages  at  $1,694.26. 
Upon  considering  the  foregoing  exceptions  and  the  questions  arising  on 
the  motion  for  a  nonsuit,  this  court  is  to  make  such  order  as  to  judg- 
ment as  may  be  proper. 

O.  A.  Bingham  and  Bat/  it  Drew^  for  the  plaintiff. 

Fletcher  A  Heyxoood  and  Burns  it  Heyvoood^  for  the  defendants. 

HiBBARD,  J.  The  plaintiff  claims  to  be  entitled  to  recover  against 
the  defendants,  for  labor  performed  by  him  under  a  contract  entered 
into  with  L.  £.  Dunn,  and  reduced  to  writing  and  signed  b}*  Dunn  in 
his  own  name,  upon  the  ground  that  the  real  contracting  party  was  the 
defendants  carrying  on  business  in  the  name  of  L.  E.  Dunn,  who  acted 
as  their  agent  in  making  the  contract,  and  so  informed  the  plaintiff  at 
the  time  of  making  it  The  plaintiff's  position  is  not  merely  that  Dunn 
was  the  agent  of  the  defendants,  duly  authorized  to  make  the  written 
contract  in  their  behalf,  which  the  plaintiff  understood  at  the  time  it 
was  made,  but  that  it  was  the  contract  of  the  defendants  carrying  on 
business  in  the  name  of  L.  £.  Dunn.^  ... 

It  is  ver}'  clear  that  if  the  defendants  carried  on  business  in  the  name 
of  L.  £.  Dunn,  and  Dunn  executed  this  contract  in  his  own  name  as 
their  agent,  it  is  binding  upon  them  whether  he  did  or  did  not  inform 
the  plaintiff  of  his  agency.  The  law  is  the  same  even  in  the  case  of 
negotiable  instruments,  which  under  some  circumstances  stand  on  a 
different  ground  from  simple  written  contracts,  as  will  hereinafter 
appear. 

But  is  it  indispensable  for  the  plaintiff  to  prove  that  the  defendants 
adopted  the  name  of  L.  £.  Dunn  as  their  business  name?  May  he  not 
recover  if  Dunn  acted  as  their  duly  authorized  agent  in  making  the  con- 
tract, although  he  may  not  have  done  other  business  for  them  in  his 
own  nanie?  If  the  contract  had  been  verbal,  the  case  would  have  been 
free  from  difficulty.  In  that  event,  if  the  principals  had  been  known  at 
the  time  it  was  made,  the  presumption  would  have  been  that  it  was 
their  contract,  but  if  the  agent  had  contracted  on  his  own  account,  and 
the  plaintiff  had  elected  to  look  to  him  rather  than  to  the  principals, 
he  would  have  been  bound  by  his  election.  If  they  had  been  un« 
known,  he  would  have  been  entitled  to  make  his  election  whether  to 
look  to  the  agent  or  to  the  principals,  within  a  reasonable  time  after 
discovering  them.  .  .  • 

But  the  contract  between  these  parties  was  reduced  to  writing,  and  it 
does  not  contain  the  names  of  the  defendants ;  and  this  presents  a  per- 
plexing question,  which  has  given  rise  to  a  great  variety  of  contradic- 
tory and  irreconcilable  decisions.  .  .  . 

We  are  of  the  opinion  that  where  a  principal  is  sought  to  be  charged 

1  The  omitted  passages  deal  chiefly  with  the  law  as  to  partners  and  nndisclosed 
principals.  —  Ed. 
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upon  a  contract  in  writing,  made  in  the  name  of  his  agent,  the  mle  of 
evidence,  which  prohibits  the  parties  to  a  written  contract  from  con- 
tradicting or  varying  its  terms  by  paral  testimony,  applies  if  the  prin- 
cipal was  known,  but  not  if  he  was  unknown. 

We  have  already  shown  that  there  is  no  difficulty  in  sustaining  an 
action  upon  an  express  verbal  contract  against  or  in  favor  of  an  on- 
known  principal,  while  if  the  principal  was  known  it  is  to  be  presumed 
that  he  was  the  contracting  party,  unless  it  clearly  appears  that  the 
agent  contracted  on  his  own  account,  and  that  with  a  knowledge  of 
the  facts  the  opposite  party  elected  to  look  to  the  agent  Now,  so  far 
as  the  question  of  election  is  concerned,  it  is  the  same  whether  the 
contract  was  verbal  or  written,  except  as  a  written  contract  may  far- 
nish  evidence  of  an  election  to  deal  exclusivelj*  with  the  agent  whose 
name  was  inserted  in  it  But  does  it  not  furnish  conclusive  evidence 
of  such  election  ?  Is  parol  testimony  admissible  for  the  purpose  of 
chaining  a  principal  upon  a  written  contract  made  in  the  name  of  his 
agent?  In  order  to  determine  this  question,  it  may  be  useful  to  ascer- 
tain the  reason  for  the  rule  of  evidence  to  which  we  have  referred,  and 
whether  it  actually  calls  for  the  rejection  of  such  testimony,  either  in 
the  case  of  a  known  or  of  an  unknown  principal,  or  of  both.  The 
reason  assigned  by  Lord  Coke  is,  that  "  it  would  be  inconvenient  that 
matters  in  writing,  made  by  advice  and  on  consideration,  and  which 
fully  impart  the  certain  truth  of  the  agreement  of  the  parties,  shoold 
be  controlled  by  averment  of  the  parties  to  be  proved  by  the  uncertain 
testimony  of  slipperj'  memory .''  Countess  of  Rutland's  case,  5  Bep. 
26a.  In  other  words,  the  reason  for  the  rule  is,  that  the  written 
instrument  furnishes  the  best  evidence  of  the  actual  agreement ;  that 
it  is  more  probable  that  the  contract  which  the  parties  intended  to 
make  can  be  correctlj'  ascertained  from  what  was  written  than  from 
the  testimony  of  witnesses.  But  the  party  seeking  to  bring  in  an 
unknown  principal  starts  b}'  admitting  that  the  contract  was  writter 
according  to  the  agreement ;  that  his  intention  was  to  look*  to  the 
agent  alone,  just  as  he  would  admit  his  intention  was  if  the  contract 
had  been  merely  verbal.  How  could  he  deny,  whether  the  contract 
was  verbal  or  written,  that  he  intended  to  look  to  the  agent,  if  he  did 
not  know  that  an}*  principal  existed  ?  The  spirit  of  the  rule,  therefore, 
is  not  violated'by  giving  him  a  right,  in  the  case  of  a  written  as  in  the 
case  of  a  verbal  contract,  to  bring  in  the  party  who  had  the  beneficial  in- 
terest in  the  transaction ;  and  this  is  accomplished,  not  by  contradicting 
or  varying  the  terms  of  a  written  instrument,  but  by  applying  and 
giving  effect  to  an  established  rule  of  law. 

But  if  the  principal  was  known  when  the  contract  was  made  and 
signed,  the  case  is  ditferent  If  the  part}'  who  received  from  an  agent 
a  written  contract  executed  in  the  name  of  the  agent,  knowing  that 
he  acted  for  a  principal,  seeks  to  hold  the  principal,  it  must  be  upon 
the  ground  that  it  was  intended  to  be  and  was  received  by  him  as  the 
contract  of  the  principal ;  because,  if  he  received  it  as  the  contract  of 
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the  agent,  knowing  that  he  was  an  agent,  that  constitutes  a  conclu- 
sive election  to  look  alone  to  the  agent.  Parol  evidence,  therefore,  if 
admitted  in  such  a  case,  does  show  that  the  contract  which  the  parties 
intended  to  make  was  not  what  the  writing  indicates,  but  different.  It 
shows  that  an  error  was  committed  in  writing  it.  Its  admission,  there- 
fore, allows  ^^  tl|e  uncertain  testimony  of  slippery  memory"  to  come  in 
and  control  what  the  parties  have  deliberately  written  and  signed,  and 
this  is  inadmissible  because  the  writing  furnishes  the  best  evidence  of 
the  actual  contract.  .  •  . 

In  accordance  with  these  views,  no  judgment  can  be  rendered  upon 
the  findings  of  the  jury  in  this  case.  Although  the  jury  found  that 
Donn  in  making  the  contract  did  act  as  the  agent  of  the  defendants, 
yet  the  plaintiff  having  testified  and  his  counsel  insisted  that  when  it 
was  made  he  was  fully  informed  by  Dunn  of  his  agency,  and  having 
prevented  the  judge  from  submitting  that  question  to  the  jury,  we 
might,  were  there  no  other  point  in  the  case,  assume  that  to  be  so,  and 
order  judgment  for  the  defendants,  upon  the  ground  that  the  written 
contract,  as  it  cannot  be  contradicted  or  varied  by  parol  testimony, 
fiimishes  conclusive  evidence  of  an  election  by  the  plaintiff  to  look  to 
Dunn  alone  as  the  other  contracting  part}' ;  but  the  plaintiff,  as  was 
shown  at  the  commencement  of  this  opinion,  was  entitled  to  a  verdict 
if  the  contract  was  entered  into  by  Dunn^  as  agent  for  the  defendants, 
in  his  own  name  as  their  business  name.  If  that  was  so,  it  is  imma- 
terial whether  the  plaintiff  was  or  was  not  informed  of  the  agency. 
The  judge  therefore  furred  in  not  submitting  that  question  to  the  jury, 
unless  this  was  waived  by  the  plaintiff.  The  defendants  claim  that 
the  plaintiff  took  no  such  position  at  the  trial ;  but  the  plaintiff  insists 
that  he  did  distinctly  take  the  position  at  the  trial,  and  that  the  re- 
served case  expressly  so  states.  Whether  the  language  of  the  reserved 
case  will  bear  such  a  construction  is  not  very  clear,  but  it  is  evident 
that  this  may  be  an  important  question  between  these  parties,  and  that 
the  case  was  tried  by  counsel  under  a  misapprehension  of  the  law ;  and, 
after  some  hesitation,  we  have  concluded  that  we  ought  to  hold  the 
trial  to  have  been  a  mistrial  in  this  respect,  and,  before  ordering  judg- 
ment for  the  defendants,  to  give  to  the  plaintiff  an  opportunity  to  go 
to  the  jury  upon  the  question  whether  the  contract  was  entered  into 
by  Dunn  as  agent  for  the  defendants  in  his  own  name  as  their  business 
name.  On  the  other  hand,  although  Dunn,  being  called  by  the  defend- 
ants, testified  that  he  gave  the  plaintiff  no  information  in  regard  to 
the  agency  —  in  fact,  that  none  existed  —  and  the  jury  have  found  that 
Dunn  in  making  the  contract  did  act  as  the  agent  of  the  defendants, 
this  court  is  not  at  liberty  to  assume  that  the  testimon}'  of  Dunn  upon 
this  point  was  true  and  that  of  the  plaintiff  untrue,  for  the  purpose  of 
ordering  judgment  in  favor  of  the  plaintiff  against  the  defendants  as 
undisclosed  principals.  Therefore,  in  the  view  we  take  of  the  law,  if 
we  assume  the  findings  of  the  jury  to  be  correct,  this  case  is  peculiar 
in  this,  that  the  defendants  were  not  entitled  to  a  verdict,  unless  the 
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testimony  of  their  agent,  who  was  called  by  them  as  a  witness,  wts 
false ;  and  the  plaintiff,  so  far  as  the  case  rests  on  the  relation  of  prio* 
cipal  and  agent  alone,  was  not  entitled  to  a  verdict,  unless  his  own 
testimony  was  false,  although  he  may  have  been  entitled  to  it  oo 
another  ground.  Ccise  discharged^ 


GADD  V.  HOUGHTON  and  another. 
Court  op  Appeal.    1876. 

[1  Ex,  D.  357.] 

This  was  an  action  for  non-delivery  of  oranges  sold  bj-  the  defend- 
ants to  the  plaintiff.  At  the  trial  before  Pollock,  B.,  at  the  Liverpool 
spring  assizes,  1875,  the  following  facts  were  proved :  The  plaintiff,  a 
fruit  merchant  in  Liverpool,  having  had  some  communication  with  the 
defendants,  who  were  fruit  brokers  in  Liverpool,  as  to  the  purchase  of 
oranges  with  the  brand  of  James  Morand  ^z  Co.,  wrote  to  the  defend- 
ants on  the  4th  of  November,  1874,  as  follows:  '*  Please  telegraph 
out  an  order  on  m}'  account  for  2000  cases  Valencia  oranges  (all  42Qs) 
of  the  brand  James  Morand  &  Co.  Shipment  from  commencement  of 
season  to  not  later  than  the  7th  of  December  next,  at  12«.  9d.  per  case, 
f.  o.  b."  The  defendants  accordingl}'  telegraphed  to  James  Morand  & 
Co.  at  Valencia,  in  Spain,  that  thej  had  this  offer,  and  having  on  the 
7th  of  November  received  a  reply  by  telegram  from  Morand  &  Co. 
that  they  accepted  the  offer^  the  defendants,  on  the  9th  of  Novemba, 
wrote  to  the  plaintiff  as  follows :   ^*  Mr.  Greorge  Gadd.    We  have 

1  In  Traeman  t;.  Loder,  II  Ad.  ft  £.  589,  594-695  (1840),  Lord  Ihiximr,  C  J, 
delivering  the  opinion  of  the  conrt,  said :  — 

"  If,  then,  the  defendant  chose  to  appoint  an  iigent  to  carry  on  trade  for  him  m  Uie 
name  of  Higginbotham,  he  clearly  authorized  that  person  to  do  all  that  conld  be  w^ 
essarj  for  him  so  to  carry  it  on ;  among  other  things,  to  employ  a  broker  to  sell  for 
him ;  and  it  does  not  lie  in  bis  month  to  deny  that  the  name  of  Higginbotham  lo 
inserted  by  the  broker  in  the  sold  note  is  the  defendant's  own  name  of  banneM. 
Then,  as  the  bought  and  sold  notes,  where  they  are  not  inconsistent,  form  the  contract 
here  is  a  good  compliance  with  the  Statute  of  Frauds  in  the  two  instruments  signed 
by  the  broker,  one  containing  the  name  of  the  plaintiffs,  the  other  the  trade  name  bf 
which  the  defendant  thought  proper  to  instruct  his  agent  to  deal  for  him. 

"Among  the  ingenious  arguments  pressed  by  the  defendant's  counsel,  there  wis 
one  which  it  may  be  fit  to  notice ;  the  supposition  that  parol  evidence  was  introduced 
to  vary  the  contract,  showing  it  not  to  have  been  made  by  Higginbotham,  whose  nuM 
is  inserted  in  it,  but  by  the  defendant,  who  gave  him  the  authority.  Parol  evidence  ii 
always  necessary  to  show  that  the  party  sued  is  the  person  making  the  contrut  and 
bound  by  it.  Whether  he  does  so  in  his  own  name  or  in  that  of  another,  or  in  a  feigned 
name,  and  whether  the  contract  be  signed  by  his  own  hand  or  by  that  of  an  agent,  an 
inquiries  not  different  in  their  nature  from  the  question  who  is  the  person  who  hia 
just  ordered  goods  in  a  shop.  If  he  is  sued  for  the  price,  and  his  identity  made  ont, 
the  contract  is  not  varied  by  appearing  to  have  been  made  by  him  in  a  name  act 
his  owil''«»Ed. 
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thie  day  sold  to  yoa  on  account  of  James  Morand  &  Co.,  Valencia, 
2000  cases  Valencia  oranges  (all  420s.)  of  the  brand  *  James  Morand 
St  Co./  at  12^.  ^d.  per  case,  free  on  boai*d.  Shipment  from  commence- 
ment of  season,  to  not  later  than  7th  of  December  next.  Payment  as 
QsuaL  J*  C.  Houghton  &  Co."  The  contract  not  having  been  per- 
formed, the  plaintiff  brought  this  action.  The  defendants'  counsel  con- 
tended that  upon  this  contract  Morand  &  Co.,  and  not  the  defendants, 
were  liable,  and  they  called  several  brokers  and  other  witnesses,  who 
gave  evidence  of  usage  in  Liverpool  as  to  the  non-liability  of  brokers 
upon  contracts  in  the  present  form,  but  the  evidence  became  immaterial 
in  the  view  taken  of  the  contract  b3'  the  Court  of  Appeal.  A  verdict 
was  then  entered  for  the  defendants,  with  leave  to  the  plaintiff  to  move 
to  enter  it  for  him,  on  the  ground  that  the  defendants  wei*e  personally 
liable  on  the  contract,  the  damages,  if  necessary,  to  be  settled  by  a 
referee. 

An  order  nisi  having  been  obtained  accordingl}',  was,  after  argu- 
ment on  the  11th  of  Januar}*,  1876,  made  absolute  by  the  Exchequer 
Division  (Kellt,  C.  B.,  Pollock  and  Huddleston,  BB.),  on  the  ground 
that  the  case  was  undistinguishable  from  Paice  v.  Walker,  L.  R.  5  Ex. 
178. 

From  this  decision  the  defendants  appealed. 
^enfamin,  Q.  C.  and  Bigham^  for  the  appellants. 
^erscheliy  Q.  C,  and  Jf '  Connelly  for  the  plaintiff. 
James,  L.  J.  I  think  the  judgment  of  the  Exchequer  Division  ought 
to  be  reversed.  The  case  is  not,  in  mj'  opinion,  in  any  way  governed 
by  Paice  v.  Walker,  for  whatever  the  decision  was  in  that  case  upon 
the  words  ^'as  agents/'  the  words  in  the  present  case  *^  oi^  account  of," 
are  not  at  all  ambiguous,  and  it  would  be  impossible  to  make  them 
words  of  description.  The  ratio  decidendi  in  Paice  i;.  Walker  was  that, 
having  regard  to  the  contract  and  all  the  circumstances  of  the  case, 
the  words  ^^  as  agents  *'  must  be  considered  as  merely  describing  or 
intimating  the  fact  that  the  defendants  were  agents,  and  did  not 
amount  to  a  statement  that  they  were  making  a  bargain  '^  on  account 
of*'  another  person.  Those  are  the  very  words  used  in  the  present 
ease.  When  a  man  sa^'s  that  he  is  making  a  contract  ^^on  account  of" 
some  one  else,  it  seems  to  me  that  he  uses  the  very  strongest  terms 
the  English  language  affords  to  show  that  he  is  not  binding  himself, 
but  is  binding  his  principal.  As  to  Paice  v.  Walker,  I  cannot  conceive 
that  the  words  ^'  as  agents"  can  be  properly  understood  as  implying 
merely  a  description.  The  word  '^  as  "  seems  to  exclude  that  idea.  If 
that  case  were  now  before  us,  I  should  hold  that  the  words  ''as  agents" 
in  that  case  bad  the  same  effect  as  the  words  ''  on  account  of"  in  the 
present  case,  and  that  the  decision  in  that  case  ought  not  to  stand.  I 
do  not  dissent  from  the  principle  that  a  man  does  not  relieve  himself 
from  liability  upon  a  contract  by  using  words  which  are  intended  to  be 
merely  words  of  description,  but  I  do  not  think  the  words  '*  as  agents'' 
were  words  of  description. 
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Melush,  L.  J.  I  am  of  the  same  opinion.  The  question  is  whether 
on  the  true  construction  of  this  contract,  Houghton  &  Co.  sold  the 
goods  themselves  or  entered  into  a  contract  on  behalf  of  Morand  & 
Co.  The  language  used  must  be  interpreted  according  to  its  plain  and 
natural  meaning.  As  is  said  in  the  note  to  Thomson  v.  Davenport,  2 
Sm.  L.  C.  6th  ed.  344,  when  a  man  signs  a  contract  in  his  own  name 
he  is  prima  facie  a  contracting  part}'  and  liable,  and  there  must  be 
something  very  strong  on  the  face  of  the  instrument  to  show  that  the 
liability  does  not  attach  to  him.  But  if  there  are  plain  words  to  show 
that  he  is  contracting  on  behalf  of  somebody  else,  why  are  we  not  to 
give  effect  to  them  ?  I  can  see  no  difference  between  a  man  writing 
"I,  A.  B.,  as  agent  for  C.  D.,  have  sold  to  you,"  and  signing  "  A.  B.;" 
and  his  writing,  "  I  have  sold  to  you,"  and  signing  '*  A.  B.  for  C.  D. 
the  seller.*'  When  the  signature  comes  at  the  end  you  apply  it  to 
everything  which  occurs  throughout  the  contract  If  all  that  appears 
is  that  the  agent  has  been  making  a  contract  on  behalf  of  some  oUier 
person,  it  seems  to  me  to  follow  of  necessity  that  that  other  person  is 
the  person  liable.  This  is  one  of  the  simplest  possible  cases.  How 
can  the  words  '*  on  account  of  Morand  &  Co."  be  inserted  merely  u 
a  description?  The  words  mean  that  Morand  &  Co.  are  the  people 
who  have  sold.  It  follows  that  the  persons  who  have  signed  are 
merely  the  brokers  and  are  not  liable.  I  agree  also  that  the  circDm- 
stances  of  Paice  v.  Walker  are  to  be  distinguished  from  the  present, 
and  that  the  judgment  of  the  Exchequer  Division  ought  to  be  reversed. 

Baggallat,  J.  A.,  concurred. 

QuAiN,  J.  The  case  appears  to  me  plain.  It  seems  extraordinary 
that  there  should  be  any  doubt  whether  this  binds  the  principal  or  the 
agent.  It  is  said  that  in  order  to  relieve  the  agent  from  liability,  he 
must  sign  '^  as  agenf  or  *^  on  account  of"  Morand  &  Co.  I  cannot 
see  the  necessity  for  adding  those  words  to  the  signature  if  yon  can 
gather  from  the  contract  that  he  makes  it  on  account  of  Morand  &  Co. 
Those  words  at  the  end  of  the  signature  would  add  nothing  to  what 
has  been  stated  in  the  body  of  the  contract.  The  agent,  therefore, 
does  not  render  himself  personally  liable  bj'  not  adding  them. 

ARCHIBAI.D,  J.  I  am  of  the  same  opinion.  The  usual  way  in  which 
an  agent  contracts  so  as  not  to  render  himself  personally  liable  is  by 
signing  as  agent.  That,  however,  is  not  the  only  way,  because,  if  it 
is  clear  from  the  body  of  the  contract  that  he  contracted  only  as  agent, 
he  would  save  his  liability.  No  words  could  be  plainer  than  the  words 
'^  on  account  of  Morand  &  Co."  to  show  that  the  defendants  contracted 
only  as  agents. 

I  also  agree  that  Paice  v.  Walker  is  to  be  distinguished  from  this 
case.  Judgment  reversed  and  rule  discharged,^ 

1  See  Hoagk  v.  Maazsnos,  4  Ex.  D.  104  (1879),  s.  o.  4S  L.  J.  w.  a.  Ex.  S9S.— £a 
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BYINGTON  AND  ANOTHER  V.  LUCY  SIMPSON. 
Supreme  Judicial  Court  of  Mabsachusbtts.     1883. 

[134  Mass.  169.] 

Holmes,  J.  This  is  a  suit  to  recover  a  balance  due  uuder  a  building 
contract.  The  contract  was  in  writing,  and  purported  on  its  face  to  be 
made  by  the  plaintiffs  with  J.  H.  Simpson.  It  provided  that  the  work 
should  be  done  under  the  direction  of  J.  B.  Simpson,  agent,  and  was 
signed  ^' J.  B.  Simpson,  agent. "*  J.  B.  Simpson  was  in  fact  contract- 
ing as  agent  for  the  defendant,  his  wife,  and  this  was  known  to  the 
plaintiffs  at  the  time  the  contract  was  made. 

The  defendant  contends  that  she  was  not  bound  bj  this  contract 
under  the  foregoing  circumstances.  The  fact  that  the  contract  pur- 
ports to  be  under  seal,  although  not  sealed,  has  not  been  relied  on  as 
aflTecting  the  case,  which,  especially  in  view  of  the  inartificial  nature  of 
the  instrument,  it  ought  not  to  do ;  but  the  argument  is,  that,  inasmuch 
as  the  plaintiffs  knew  of  the  existence  of  a  principal  before  the  con- 
tract was  made,  and  then  were  contented  to  accept  a  written  agree- 
ment which  on  its  face  bound  the  agent,  they  must  be  taken  to  have 
dealt  with,  and  to  have  given  credit  to,  the  agent  alone ;  just  as,  upon 
a  subsequent  discovery  of  the  undisclosed  principal,  they  might  have 
determined  their  right  to  charge  him  by  a  sufficient  election  to  rely 
upon  the  credit  of  the  agent 

We  are  of  opinion  that  the  plaintiffs'  knowledge  does  not  make  their 
case  any  weaker  than  it  would  have  been  without  it.  Whatever  the 
original  merits  of  the  rule,  that  a  party  not  mentioned  in  a  simple 
contract' in  writing  may  be  charged  as  a  principal  upon  oral  evidence, 
even  where  the  writing  gives  no  indication  of  an  intent  to  bind  any 
other  person  than  the  signer,  we  cannot  reopen  it,  for  it  is  as  well 
settled  as  any  part  of  the  law  of  agency.  Huntington  v.  Enox,  7  Cush. 
371,  374;  Eastern  Railroad  v.  Benedict,  5  Gray,  561;  Lerned  v. 
Johns,  9  Allen,  419 ;  Hunter  v.  Giddings,  97  Mass.  41 ;  Exchange 
Bank  v.  Rice,  107  Mass.  87,  41 ;  National  Ins.  Co.  v.  Allen,  116  Mass. 
398  ;  Higgins  v.  Senior,  8  M.  &  W.  834,  844.  And  it  is  evident  that 
words  which  are  sufficient  on  their  face,  by  established  law,  to  bind  a 
principal,  if  one  exists,  cannot  be  deprived  of  their  force  by  the  cir- 
cumstance that  the  other  party  relied  upon  their  sufflcienc}^  for  that 
purpose.  Yet  that  is  what  the  defendant's  argument  comes  to.  For 
the  same  parol  evidence  that  shows  the  plaintiffs'  knowledge  of  the 
agency  ma}*  warrant  the  inference  that  the  plaintiffs  meant  to  have 
the  benefit  of  it,  and  to  bind  the  priircipal. 

The  only  reasons  which  have  been  offered  for  the  admissibility  of 
oral  evidence  to  charge  the  alleged  principal  confirm  this  conclusion. 
That  suggested  in  Higgins  v.  Senior,  ttbi  supra^  is  the  same  which  is 
usually  given  for  the  liability  of  a  master  for  his  servant's  torts,  that 
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the  act  of  the  agent  is  the  act  of  the  principal  (see  1  Bl.  Com.  432; 
Laugher  v.  Pointer,  5  B.  &  G.  547,  553 ;  Williams  v.  Jones,  3  H.  &  C. 
602,  609)  ;  the  meaning  of  which,  in  its  latter  application  at  least,  is, 
as  was  stated  long  ago,  that  master  and  servant  are  '^  fained  to  be  all 
one  person."  West's  Symboleography,  Part  I.  sec.  3,  "Of  the  Fact  of 
Man."  The  most  plausible  explanation  which  has  been  attempted  par- 
sues  the  same  thought  more  clearly.  It  is  said  that  the  principal  is 
liable  '^  because  he  is  taken  to  have  adopted  the  name  of  the  [agent]  u 
his  own,  for  the  purpose  of  [the]  contract."  2  Smith  Lead.  Ca&  (8th 
ed.)  408,  note  to  Thomson  v.  Davenport;  Trueman  v.  Loder,  11  Ad.  & 
£1.  589,  595 ;  S.  C.  3  P.  &  Dav.  267,  271.  If  this  is  to  be  accepted, 
there  is  obviously  the  strongest  ground  for  saying  that  the  principal 
has  adopted  the  agent's  name  for  the  purposes  of  a  given  contract  when 
it  is  shown  that  both  parties  have  acted  on  that  footing. 

The  most  that  could  fairly  be  argued  in  any  case  would  be,  that» 
under  some  circumstances,  proof  that  the  other  party  knew  of  the 
agency,  and  yet  accepted  a  writing  which  did  not  refer  to  it,  and  which 
in  its  natural  sense  bound  the  agent  alone,  might  tend  to  show  that  the 
contract  was  not  xnade  with  any  one  but  the  party  whose  name  was 
signed ;  that  the  agent  did  not  sign  as  agent,  and  was  not  understood 
to  do  BO,  but  was  himself  the  principal.  But  these  are  questions  of 
fact,  and,  as  a  matter  of  fact,  it  is  obvious,  and  it  is  found,  that  the  de- 
fendant was  the  principal,  and  that  the  contract  was  made  with  her. 

The  objection  that  two  persons  cannot  be  bound  by  the  same  signa- 
ture to  a  contract,  if  sound,  would  be  equally  fatal  when  the  principal 
was  not  known.  There  is  a  double  obligation,  although  there  can  be 
but  one  satisfaction. 

Our  decision  is  in  accordance  with  a  thoroughl}'  discussed  English 
case  which  went  to  the  Exchequer  Chamber,  and  with  the  statement  of 
the  law  by  Mr.  Justice  Story  there  cited  Calder  v.  Dobell,  L.  R.  6 
C.  P.  486 ;  Story  Agency,  S  160  a. 

Judgment  for  tJie  plairUiffs  affirmed. 

Ji  H.  Benton^  Jr,,  for  the  defendant 

JS.  L,  Fou)er8  (&•  W.  Sanderson  with  him),  for  the  plaintiffs. 
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SECTION  II. 

Sealed  Instruments. 

WILKS   AND   ANOTHER  V.    BACK. 

King's  Bench.     1802. 

[2  East,  142.] 

Ths  defendant  being  indebted  upon  an  account  to  the  plaintiffs 
Wilks  and  Browne,  who  were  formerly  in  partnership  as  millers,  it 
was  agreed  to  refer  the  matter  to  arbiti*ation ;  and  accordingly  bonds  of 
submission  were  entered  into  by  the  parties  as'  after  mentioned ;  and 
the  arbitrators  by  their  award  dated  14th  August,  1801,  reciting  that  by 
two  several  bonds  dated  15th  June,  1801,  under  the  respective  hands 
and  seals  of  M.  Wilks  and  J.  Browne,  millers,  and  late  partners,  and  of 
W.  Back,  the  parties  became  mutually  bound  to  abide  the  award,  &c., 
proceeded  to  award  the  sum  of  £407  9s.  Id.  to  be  due  on  the  balance  of 
accounts  from  the  defendant  to  the  plaintiffs,  &c. 

Upon  a  motion  to  set  aside  the  award,  the  question  was  at  last 
resolved  into  this,  whether  Wilks  had  competent  authority  to  bind 
Browne,  his  late  partner,  by  executing  the  bond  of  submission  for  him. 
As  to  which  it  appeared  that  by  an  indenture  dated  28th  August,  1799, 
between  Wilks  and  Browne,  the  latter  for  the  considerations  therein 
mentioned  did  constitute  and  appoint  Wilks  to  be  his  attorney  irrevocable 
to  ask,  demand,  sue  for,  compound,  and  receive  all  the  debts  and 
effects  of  the  said  partnership ;  with  full  power  for  Wilks  to  sign,  seal, 
and  deliver  in  the  name  of  Browne  an}'  deed,  &c.,  whatsoever  necessary 
for  the  purposes  therein  mentioned,  &c.  By  virtue  of  this  authority 
Wilks  executed  the  bond  of  submission  in  question  in  this  form: 
•'  Mathias  Wilks  "  (L.  S.).  ''  For  James  Browne,  Mathias  Wilks  " 
(L.  S.),  and  it  was  sealed  and  delivered  b}'  Wilks  for  himself,  and  also 
for  his  late  partner  Browne;  but  the  latter  was  not  present  at  the 
time. 

Gkmrcv)  and  JPamther^  in  showing  cause  against  the  rule,  did  not  dis- 
pute that  according  to  Combe's  case,  9  Rep.  76  b.,  where  any  has 
authority,  as  attorney,  to  do  an  act,  he  ciinnot  do  it  in  his  own  name, 
but  in  the  name  of  him  who  gave  the  authority.  But  they  con- 
tended that  here  the  sealing  and  delivery  was  done  b}'  Wilks  in  the 
name  of  Browne  as  well  as  of  himself,  which  he  had  authority  to  do  by 
virtae  of  the  power  of  attorney  of  August,  1799,  and  that  the  signing  of 
his  own  name  twice  was  not  material,  as  he  also  signed  the  name  of 
Browne,  and  declared  that  it  was  done  for  him.  The  form  of  words 
used  cannot  invalidate  the  act  where  the  authority  is  sufficient  to 
warrant  the  act  done.     If  there  had  been  only  one  seal,  yet  if  the 
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iustrument  were  sealed  and  delivered  for  himself  and  his  partner,  he 
having  authorit}'  so  to  do,  it  would  have  been  sufficient,  according  to 
the  case  of  Ball  <?.  Dunsterville,  4  T.  R.  313.  It  is  true  that  was  done 
in  the  presence  of  the  other  partner ;  but  that  was  only  material  in  thai 
case,  as  showing  that  it  was  done  hy  his  particular  authorit}',  and  here 
was  a  special  authority  by  deed  to  do  the  act. 

Erakine  and  Comyn^  contra.  It  is  clear  from  Harrison  v.  Jackson, 
7  T.  R  207,  that  one  partner  cannot  as  such  bind  another  by  deed. 
Then  if  the  authority  be  derived  from  the  power  of  attorney,  Wilks 
ought  to  have  executed  it  in  the  name  of  Browne  the  principal,  and  not 
in  his  own,  according  to  what  was  said  in  Combe's  case,  and  confirmed 
by  Lord  C.  B.  Gilbert  in  4  Bac.  Abr.  140,  and  by  Lord  Kenton  in 
While  t?.  Cuyler,  6  T.  R.  177.  So  in  Frontin  v.  Small,  2  Lord  Raym. 
1418,  s.  c.  1  Str.  705,  a  lease  made  bj*  an  attorney  in  her  own  name, 
though  stated  to  be  made  '^  for  and  in  the  name  of"  the  principal,  was 
holden  void,  and  that  no  action  of  covenant  lay  thereon.  Now  here  it 
was  signed  by  Wilks  ^^  for  Browne ; "  whereas  the  signature  ought  to 
have  been  in  the  name  of  Browne,  though  made  b^'  Wilks.  Therefore 
as  Browne  would  not  be  bound  b^*  the  award,  it  is  void  for  want  iA 
mutualitv. 

Gbose,  J.  No  doubt  the  award  must  l)e  mutual,  and  for  this  pur- 
pose the  bond  must  be  executed  by  Browne  as  well  as  by  Wilks ;  bat 
this  is  a  sufficient  execution  by  both.  I  accede  to  the  doctrine  in  all 
the  cases  cited,  that  an  attorney  must  execute  his  power  in  the  name 
of  his  principal,  and  not  in  his  own  name ;  but  here  it  was  so  done,  for 
where  is  the  difference  between  signing  J.  B.  by  M.  W.  his  attomej 
(which  must  be  admitted  to  be  good),  and  M.  W.  for  J.  B. ;  iu  either 
case  the  act  of  sealing  and  delivering  is  done  in  the  name  of  the  princi- 
pal and  by  his  authority.  Whether  the  attornej'  put  his  name  first  or 
last  cannot  afiTect  the  validity  of  the  act  done. 

Lawrence,  J.  No  doubt,  in  point  of  law,  the  act  done  must  be  the 
act  of  the  principal,  and  not  of  the  attorney  who  is  authorized  to  do  it 
The  whole  argument  has  turned  upon  an  assumption  of  fact  that  this 
was  the  act  of  the  attorne}',  which  is  not  well  founded.  This  is  not  like 
the  case  in  Lord  Raymond's  Reports  where  the  attorney  had  demised  to 
the  defendant  in  her  own  name,  which  she  could  not  do ;  for  no  estate 
could  pass  from  her,  but  only  from  her  principal.  But  here  the  bond 
was  executed  b}'  Wilks  for  and  in  the  name  of  his  principal ;  and  this 
is  distinctly  shown  by  the  manner  of  making  the  signature.  Not  that  even 
this  was  necessary  to  be  shown  ;  for  if  Wilks  had  sealed  and  delivered 
it  in  the  name  of  Browne,  that  would  have  been  enough  without  stating 
that  he  had  so  done.  However,  he  first  signs  his  own  name  alone 
opposite  to  one  seal  to  denote  the  sealing  and  delivery  on  his  own 
account,  and  then  opposite  the  other  seal  he  denotes  that  the  sealing 
and  deliver}*  was  for  James  Browne.  There  is  no  particular  form  of 
words  required  to  be  used,  provided  the  act  be  done  in  the  name  of  the 
principal 
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Ije  Blanc,  J.  Wilks  first  signed  it  in  his  own  name,  as  for  himself, 
and  then  to  denote  that  the  act  was  also  done  in  the  name  of  Browne, 
he  signed  it  again  for  James  Browne.  I  cannot  see  what  difference  it 
can  make  as  to  the  order  in  which  the  names  stand. 

StUe  discharged.^ 


TAFT  V.  BREWSTER  and  (xrHEBS. 
Supreme  Court  of  New  York.     1812. 

[9  Johns,  334.] 

This  was  an  action  brought  against  the  defendant  and  Thaddeus 
Loomis  and  Joseph  Ck>ats,  on  a  bond  dated  the  16th  of  April,  1810, 
by  which  the  defendants,  ^^  by  the  name  and  description  of  Jacob 
Brewster,  Thaddeus  Loomis,  and  Joseph  Coats,  trustees  of  the  Baptist 
Society  of  the  town  of  Richfield,"  acknowledged  themselves  bound  to 
the  plaintiff  in  the  sum  of  $3,600,  to  be  paid,  &c.,  conditioned,  that  if 
the  defendants,  as  trustees  of  the  Baptist  Society  of  the  town  of  Rich- 
field, their  heirs,  &c.,  should  pay  the  plaintiff  the  sum  of  $1,800,  with 
interest,  at  the  seyeral  times  therein  mentioned,  &c.  The  bond  was 
signed  ^^  Jacob  Brewster,  Thaddeus  Loomis,  and  Joseph  Coats,  trus- 
tees of  the  Baptist  Society  of  the  town  of  Richfield,"  and  sealed  by 
them  respectively. 

The  plaintiff  assigned  two  breaches :  1.  That  after  the  making  the 
bond,  ^c,  a  large  sum  of  money,  to  wit,  $126,  being  the  interest  for 
one  year  then  elapsed,  was  then  due  and  owing;  and,  2.  That  another 
large  sum  of  money,  to  wit,  the  sum  of  $1,100,  became  due,  and  was 
owiog,  to  the  defendants  on  the  1st  of  June,  1811,  which,  with  the  $126, 
was  still  in  arrear  and  unpaid. 

The  defendants,  after  craving  oyer  of  the  bond  and  condition,  de- 
mnrred,  and  assigned  for  causes  of  demurrer:  1.  That  the  bond  was 
executed  by  the  defendants  in  a  corporate  and  not  in  their  individual 
capacity ;  2.  That  the  declaration  was  double,  in  assigning  two  distinct 
breaches  of  the  condition  of  the  bond ;  and,  8.  That  in  assigning  the 
breaches,  it  is  not  said  '^  according  to  the  statute,"  &a 

The  plaintiff  Joined  in  demurrer,  and  the  same  was  submitted  to  the 
court  without  argument. 

Per  Cubiam.  The  bond  must  be  considered  as  given  by  the  defend- 
ants in  their  individual  capacities.  It  is  not  the  bond  of  the  Baptist 
Charch ;  and  if  the  defendants  are  not  bound,  the  church  certainly  is 
not,  for  the  church  has  not  contracted  either  in  its  corporate  name  or 
by  its  seal.  The  addition  of  trustees  to  the  names  of  the  defendants 
is,  in  this  case,  a  mere  descriptioperaonantm.    But  there  is  one  special 

1  Ace. :  MoMey  v.  Scott,  7  Ciuh.  215  (1851).^Ed. 
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cause  of  demarrer  well  taken,  and  that  is,  that  the  declaration  is  doable, 
in  assigning  two  distinct  breaches.^  .  .  •  Judgment  must,  therefore, 
be  given  for  the  defendants,  with  leave,  nevertheless,  to  the  plaintiff  to 
amend  on  the  usual  terms. 


STINCHFIELD  v.  LITTLE. 
Supreme  Court  of  Maine.    1821. 

[1  Me.  231.] 

In  an  action  of  covenant  upon  the  issue  of  non  est  factum^  the  plain- 
tiff offered  in  evidence  the  deed  declared  on,  which  was  in  these  words: 
^^  Know  all  men  by  these  presents,  that  I,  Josiah  Little  of^  ^c^  by  vir- 
tue of  a  vote  of  the  Pejepscot  Proprietor,  passed  on  the  first  daj  of 
September,  1784,  authorizing  and  appointing  me  to  give  and  execute 
deeds  for  and  in  behalf  of  said  proprietors,  for  and  in  consideration  of 
the  sum  of  thirty-seven  pounds  to  me  in  hand  paid  by  Thomas  Stinch- 
field  of,  &c.,  the  receipt  whereof  I  do  herebj'  acknowledge,  have  given, 
granted,  released,  conveyed,  and  confirmed  unto  him  the  said  T.  S^  his 
heirs  and  assigns  forever,  two  hundred  acres,  &c.    To  have  and  to 
hold  the  above  granted  and  bargained  premises  with  all  the  privileges 
and  appurtenances  thereof  to  him  the  said  T.  S.  his  heirs  and  assigns 
forever,  as  an  absolute  estate  of  inheritance  in  fee  simple  forever: 
hereby  covenanting  in  behalf  of  said  proprietors,  their  respective  heirs, 
executors,  and  administrators  to  and  with  the  said  T.  S.  his  heirs  and 
assigns  to  warrant,  confirm,  and  defend  him  and  them  in  the  possession 
of  the  said  granted  premises,  against  the  lawful  claims  of  all  persons 
whatsoever.    In  testimony  that  this  instrument  shall  be  forever  here- 
after acknowledged  by  the  said  proprietors  as  their  act  and  deed,  and 
be  held  good  and  valid  by  them,  I,  the  said  Josiah  Little,  by  virtue  of 
the  aforesaid  vote,  do  hereunto  set  my  hand  and  seal  this  nineteenth 
day  of  February,"  d&c,  with  the  defendant's  name,  and  a  seal.    To 
this  the  defendant  objected  that  the  deed  and  the  covenants  therein 
were  the  deed  and  covenants  of  the  Pejepscot  Proprietors,  and  not  of 
the  defendant ;  and  so  not  proving  the  declaration.    And  Thacheb,  J.) 
before  whom  the  cause  was  tried,  thereupon  directed  a  nonsuit,  with 
leave  for  the  plaintiff  to  move  that  the  nonsuit  should  be  set  aside 
and  the  action  proceed  to  trial,  if  the  Court  should  be  of  opinion  that 
the  deed  and  covenants  therein  were  the  deed  and  covenants  of  the 
defendant 

Belcher  and  Ji,  WiUiama^  for  the  plaintiff. 

lAttle  and  LoyxgfedoMOy  for  the  defendant    Proprietors  of  lands,  in- 
corporated by  the  provisions  of  our  statutes,  have  no  common  seal  and 

^  The  omitted  passage  deals  with  dnpUcity  only.  ^  Eo. 
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mast  always  grant  by  vote,  or  oonvej^  by  deed,  executed  by  agent  or 
Uttomey  anthorized  for  that  parpose.  .  .  . 

Preble,  J.  In  this  case  two  questions  are  presented  for  the  con- 
aideration  of  the  Court.  1.  Is  the  deed  declared  on  the  deed  of  the 
Pejepscot  proprietors?  2.  Admitting  it  not  to  be  deed  of  tlie  Fejep- 
Bcot  proprietors,  is  it  the  deed  of  Josiah  Little,  the  defendant? 

"Where  a  contract  is  entered  into  or  a  deed  executed  in  behalf  of  the 
government  by  a  duly  authorized  public  agent,  and  the  fact  so  appears, 
notwithstanding  the  agent  may  have  affixed  his  own  name  and  seal,  it 
is  the  contract  or  deed  of  the  government,  who  alone  is  responsible^ 
and  not  of  the  agent.    Unwin  v.  Wolseley,  1  D.  &  E.  674 ;  Mabeath  v. 
Haldimand,  id.  172 ;  Hodgson  v.  Dexter,  1  Cranch.  345 ;   Dawes  v. 
Jackson,  9  Mass.  490;  Sheffield  v.  Watson,  8  Caines,  69.    But  the 
same  mle  does  not  obtain  in  relation  to  the  agent  or  attorney  of  a  pri- 
vate person  or  corporation.     It  seems  to  have  been  settled  or  recognized 
as  law  in  courts  of  justice  by  judges,  distinguished  for  their  wisdom  and 
learning,  in  successive  generations  and  under  different  governments, 
that  in  order  to  bind  the  principal  or  constituent  and  make  the  instru- 
ment his  deed,  the  agent  or  attorney  must  set  to  it  the  name  and  seal 
of  the  principal  or  constituent,  and  not  merely  his  own.     In  the  year 
1614  it  was  resolved  in  Combes'  Case,  9  Co.  76,  that  ^'  when  any  has 
authorit}'  as  an  attorney  to  do  any  act,  he  ought  to  do  it  in  his  name 
who  gives  the  authority,  —  and  the  attorney  cannot  do  it  in  his  own 
name,  nor  as  his  proper  act,  but  in  the  name,  and  as  the  act,  of  him 
who  gives  the  authority.^'     There,  however,  the  act  done  by  attor- 
ney  was  the  surrender  in  court  of  certain  copyhold  lands,  in  doing 
which,  as  is  well  known,  neither  signing  nor  sealing  constituted  any 
part  of  the  ceremony.     A  case  where  a  question,  relating  to  the  receiv- 
ing of  such  a  surrender  was  agitated,  came  before  the  Court  of  K.  B. 
in  1701,  — Parker  v.  Kett,  1  Ld.  Raym.  658,  — in  which  Ld.  C.  J.  Holt 
seems  to  be  dissatisfied  with  the  rule  in  Combes'  Case,  and  expresses 
an  opinion  tliat,  though  the  act  were  done  in  the  attorney's  own  name, 
provided  he  had  sufficient  authority,  it  would  be  good  without  reciting 
his  aathority,  though  not  so  regular  and  formal.    The  rule,  however,  as 
laid  down  in  Combes'  Case,  is  cited  by  Ld.  Ch.  Baron  Corny n,  as  good 
law.     Com.  Dig.  Attorney  (c.  14)  and  1  Rol.  830,  1 85,  is  quoted  as 
supporting  it    Upon  the  same  authority  it  is  stated,  that  if  an  attorney 
has  a  power  by  writing  to  make  leases,  if  he  makes  a  lease  in  his  own 
name,  it  will  be  void.    This  latter  principle  was  reoc^nized  as  law  in 
1726  in  Frontin  v.  Small,  2  Ld.  Raym.  1418.     In  that  case  also  the 
attorney  in  the  body  of  the  instrument  for,  and  in  the  name,  and  as 
attorney  of  the  principal,  demised,  &o. ;  but  the  court  held,  that  a  per- 
son empowered  by  warrant  of  attorney  to  execute  a  deed  for  another, 
must  execute  it  in  the  name  of  the  principal.    In  conformity  with  this 
decision  is  the  language  of  Ld.  C.  J.  Kenyon  in  1795,  in  White  v.  Cay- 
ler,  6  D.  &  E.  176.     *^  In  executing  a  deed  for  the  principal  under  a 
power  of  attorney,  the  proper  way  is  to  sign  in  the  name  of  the  prin- 
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cipaL**  And  at  a  still  later  period,  in  1802,  in  Wilkes  v.  Back,  2  Easti 
142,  the  doctrine,  that  an  attorney  must  ezecnte  his  power  in  the  naiM 
of  his  principal,  and  not  in  his  own  name,  was  recognized  bj  the  whole 
Court  as  sound  law.  The  same  rule  seems  to  obtain  also  in  the  courte 
of  law  in  this  country.  Thus  in  Simond  v.  Catlin,  2  Caines,  66,  C.  J. 
Kent  not  only  admits  the  authority  of  Frontin  v.  Small,  but  adds, 
*^  when  a  man  acts  in  contemplation  of  law  bj-  tlie  authority  and  in 
the  name  of  another,  if  he  does  an  act  in  his  own  name,  althoQgii 
alleged  to  be  done  by  him  as  attorney,  it  is  void."  So  also  in  Fowler 
V,  Shearer,  7  Mass.  14,  C.  J.  Parsons,  in  delivering  the  opinion  of  the 
Court,  sa3's :  ^'  If  an  attorney  has  authority  to  convey  lands,  he  most 
do  it  in  the  name  of  the  principal.  The  conveyance  must  be  the  act  of 
the  principal,  and  not  of  the  attorney ;  otherwise  the  conveyance  is 
void.  And  it  is  not  enough  for  the  attorney  in  the  form  of  the  coDvej- 
ance,  to  declare  that  he  does  it  as  attornej^,  for,  he  being  in  the  pUoe 
of  the  principal,  it  must  be  the  act  and  deed  of  the  principal,  done  and 
executed  by  the  attorney  in  his  name."  This,  it  is  manifest,  is  oolj  a 
combination  of  the  principles  of  the  two  cases  of  Combes  and  Frontin 
V.  Small,  and  as  such,  is  a  recognition  on  the  part  of  the  Court  of  the 
law  as  laid  down  in  those  cases.  But  in  the  case  of  Elwell  v.  Shaw,  16 
Mass.  42,  this  subject  was  again  brought  in  review  before  the  Court 
There  the  deed  in  question  commenced  with  a  recital  at  full  length  of 
the  power  of  attorney  from  Jonathan  to  Joshua  Elwell ;  and  the  attor- 
ney, professing  to  act  only  in  virtue  of  that  power,  proceeds  to  convey, 
&a,  and  then  concludes,  ^^  In  testimony  whereof,  I  have  hereunto  set 
the  name  and  seal  of  the  said  Jonathan,"  &c.,  but  affixes  his  own  name 
and  a  seal.  In  delivering  their  opinion  the  Court  say,  it  is  impossible 
that  any  one  should  doubt  the  intention  of  the  parties,  but,  yielding  to 
the  weight  of  the  authorities,  they  held  the  deed  not  to  be  the  deed  of 
Jonathan.  Now,  when  we  advert  to  the  deed  under  consideration,  we 
find  the  case  of  Elwell  v.  Shaw  a  much  stronger  one  than  the  present 
There  the  attorney  professing  to  set  the  name  and  seal  of  the  principal, 
set  a  seal,  but  signed  his  own  name.  Here  the  attorney  did  not  even 
profess  to  set  the  name  or  seal  of  the  principal,  but  professedly  as  well 
as  actually,  set  his  own.  It  has  indeed  been  intimated  in  argument 
that  the  case  of  Elwell  v.  Shaw  is  an  extreme  one,  bordering  at  least 
exceedingly  near  on  the  line.  Be  it  so.  All  cases  bordering  exceed- 
ingly near  on  the  line  are  extreme  cases.  We  do  not  rest  the  decision 
of  this  cause  upon  that  case  merely,  however  safely  we  might  do  so,  bat 
upon  well-settled  and  established  principles  in  other  cases  which  have 
been  too  long  and  too  often  recognized  to  be  now  called  in  question. 
Applying  those  principles  to  the  case  at  bar  we  are  of  opinion  that  the 
deed  in  question  is  not  the  deed  of  the  Pejepsoot  proprietors. 

This  is  not  the  case  of  a  deed  good  in  point  of  form  but  void  for 
want  of  power  in  the  person  assuming  to  act  as  attorney.  In  such  a 
ease,  whether  the  attorney  is  bound  by  the  instrument  itself,  or  only 
responsible  in  an  action  on  the  case,  it  is  not  necessary  for  us  now  to 
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oonsider.    For  the  purpose  of  this  inquiry,  and  in  the  form  in  which 
the  question  is  presented  for  consideration,  it  is  granted  that  Little  had 
Bofficient  authority  to  bind  the  Pejepscot  proprietors.     If  he  had  prop- 
erly exercised  the  powers  confided  to  him,  it  will  be  readily  admitted 
he  could  not  have  been  made  personally  responsible  whatever  injury  the 
plaintiff  might  have  suffered  for  any  breach  of  the  covenants  contained 
in  the  deed.    It  would  then  have  been  the  deed  of  the  Pejepscot  pro- 
prietors and  not  Little's ;  whereas  as  the  case  now  stands,  it  is  not 
their  deed,  but  his  own.    Thus  C.  J.  Parker,  in  Stackpole  v.  Arnold, 
11  Mass.  27,  *^  It  is  also  held  that,  whatever  authority  the  signer  may 
have  to  bind  another,  if  he  does  not  sign  as  agent  or  attorney,  he  binds 
himself  and  no  other  person."    See  also  Mahew  v.  Prince,  id.   54. 
So  in  Afridson  v,  Ladd,  12  Mass.  178.     ^^  It  is  not  sufficient  that  a  per. 
son,  in  order  to  discharge  himself  fh>m  a  promise  in  writing,  should 
show  that  he  was  in  fact  the  agent  of  another,  but  it  should  be  made  to 
appear  that  he  treated  as  agent,  and  actually  bound  his  principal  by  the 
contract"    Nor  is  it  sufficient  that  the  agent  describe  himself  in  the 
deed  or  contract,  as  acting  for,  and  in  behalf,  or  as  attorney  of  the  prin- 
cipal, or  as  a  committee  to  contract  for,  or  trustees  of  a  corporation, 
Ac ;  for  if  he  do  not  bind  his  principal,  but  set  his  own  name  and  seal, 
snch  expressions  are  but  designatio  persancBy  —  it  is  his  own  act  and 
deed,  and  he  is  bound  personally.    Fowler  t?.  Shearer,  suipra;  Appleton 
V.  Binks,  5  East,  148 ;  Tippets  v.  Walker,  4  Mass.  595 ;  Tucker  v. 
Bass,  5  Mass.  164  ;  Taft  v.  Brewster,  9  Johns.  334.    See  also  Thacher 
V  Dinsmore,  5  Mass.  299 ;  Barry  t?.  Rush,  1  D.  &  E.  691 ;  Sumner  v. 
Williams,  8  Mass.  162 ;  Long  v,  Colbum,  11  Mass.  97.    Besides,  since 
the  deed  cannot  proprio  vigors  operate  as  the  deed  of  the  Pejepscot 
proprietors,  the  last  clause  of  it  might  well  be  considered,  perhaps,  as 
is  contended  by  the  plaintiflTs  counsel,  under  a  fair  construction  of  it, 
the  personal  covenant  of  the  defendant  that  the  Pejepscot  proprietors 
should  acknowledge  that  instrument  to  be  good  and  valid,  and  equally 
obligatory  on  them,  as  though  it  were  their  own  act  and  deed.     See 
Mann  v.  Chandler,  8  Mass.  335 ;  Appleton  v.  Binks,  and  Tippets  v. 
Walker,  9upra,    But  without  resorting  to  such  construction,  we  are  of 
opinion  that  the  deed  is  the  deed  of  Josiah  Little  the  defendant ;  and 
accordingly  the  nonsuit  is  set  aside,  and  a 

Jfew  trial  granted.^ 

1  Aec\  Stone  v.  Wood,  7  Cow.  468  (18S7).^Eik 
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HOPKINS  V.  MEHAFFY. 
SuPREXE  Court  op  Pennsylvania,  1824. 

[11  S.i-R.  126.] 

This  was  a  writ  of  error  to  the  District  Ck)urt  for  the  city  and  coant; 
of  Lancaster,  in  an  action  brought  b}*  Joseph  Hopkins  against  John 
Mehaffy,  upon  the  following  sealed  instrument :  — 

*^  Articles  of  agreement,  made  and  agreed  upon  this  nineteenth  day 
of  October^  a.  d.,  one  thousand  eight  hundred  and  thirteen^  between  the 
president,  managers,  and  company  of  the  Manchester  turnpike  road  of 
the  one  part,  and  Joseph  Hopkins,  of  the  borough  of  Marietta,  Lancas- 
ter count}',  and  state  of  Pennsylvania,  of  the  other  pait,  witnesscth; 
that  the  said  Joseph  Hopkins,  for  and  in  consideration  of  the  covenants 
hereafter  mentioned,  on  tlie  part  of  the  president,  managers,  and  oom- 
pany  of  the  said  road,  doth  bj*  these  presents  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  and  agree,  to  and  with  the  said 
president,  managers,  and  company,  their  successors  and  assigns,  that 
he,  the  said  Joseph  Hopkins,  will  at  or  before  the  first  da}-  of  March 
next  ensuing,  make  and  finish,  in  a  complete,  substantial,  and  workman- 
like manner,  the  mason  work  of  the  bridge  across  the  Conowago  gnt  oq 
said  road,  at  such  place  as  the  said  president,  managers,  and  company 
may  direct,  and  agreeably  to  the  plan  laid  down  for  the  same ;  and  find 
all  the  materials  requisite  for  building  the  same ;  all  the  stone  work  to 
be  done  without  mortar ;  and  have  the  two  piers  done  on  or  before  the 
first  day  of  February  next.     And  the  said  president,  managers,  and 
company  of  the  Manchester  turnpike  road,  covenant  and  agree,  to  and 
with  the  said  Joseph  Hopkins,  his  executors  and  administrators,  that 
the  said  president,  managers,  and  company  will  pay,  or  cause  to  be 
paid,  to  the  said  Joseph  Hopkins,  his  executors  and  administrators,  for 
and  in  consideration  that  he  shall  make  the  mason  work  of  said 
bridge  complete,  and  in  a  workmanlike  manner,  agreeably  to  tJie  plan 
laid  down  for  the  same,  at  or  before  the  time  above-mentioned  and 
agreed  upon,  the  sum  of  one  dollar  and  seventy*fiv6  cents  for  every 
perch  of  mason  work  done,  of  mason  measurement,  as  follows ;  viz., 
five  hundred  dollars  thereof  as  soon  as  the  two'  piers  are  finished,  and 
the  remainder  as  soon  as  he  has  the  work  completed  as  aforesaid.   And 
for  the  true  and  faithful  performance  of  all  and  singular  the  covenants, 
agreements,  and  stipulations  in  these  presents  contained,  the  parties 
hereto  bind  themselves,  each  to  the  other,  in  the  penal  sum  of  two 
thousand  dollars,  lawful  money  of  Pennsylvania.     In  witness  whereof, 
the  said  parties  to  these  presents  have  hereunto  interchangeably  set 
their  hands^  and  affixed  their  seals,  the  day  and  3*ear  first  withio 
written. 

*'  James  Mehafft.      (seal.) 
^^  Joseph  Hopkins,     (seal.) 


J 
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Signed  by  the  president,  in  behalf  of  the  president  and  managers  of 
the  Manchester  turnpike  road,  and  by  Joseph  Hopkins,  on  his  part,  in 
presence  of  Wiluam  Child." 

The  defendant  pleaded  payment,  with  leave,  &c. ;  but  on  the  trial 
altered  his  plea  to  non  eat  fojctum^  by  the  leave  of  the  court,  and 
against  the  consent  of  the  plaintiffs  counsel. 

The  errors  assigned,  on  the  return  of  the  record  to  this  court,  were :  — 

1.  That  the  court  permitted  the  plea  to  be  altered  on  the  trial,  which 
Hopkins,  for  the  plaintiff  in  error,  denied  their  right  to  do. 

2.  That  the  court  instructed  the  jurj'  that  a  suit  could  not  be  supported 
against  the  defendant  on  the  agreement  above  stated. 

Gibson,  J.    I  cannot  acquiesce  in  the  law  as  laid  down  in  some  of  the 
cases  which  have  been  cited.    In  general,  it  is  true  that  there  is  a  dis« 
tinction  between  contracts  that  are  entered  into  on  the  part  of  govern- 
ment, by  its  agents,  and  those  which  are  entered  into  on  the  part  of 
individuals  or  corporations  by  those  who  represent  them.     In  respect  of 
the  first  it  may  safely  be  asserted  that  whether  the  contract  be  by  parol 
or  by  deed,  the  public  faith  is  exclusively  relied  on,  whenever  the  agent 
does  not  specially  render  himself  liable.     In  respect  of  the  second, 
where  the  contract  is  by  parol,  the  agent  is  liable  only  where  he  had  no 
aathority  to  bind  his  principal;    but  the  agent  of  an  individual  or 
corporation,  covenanting  under  his  seal,  for  the  act  of  his  principal, 
althongh  he  describe  himself  as  contracting  for  and  on  behalf  of  his 
principal,  is  liable  on  his  express  covenant,  whether  he  had  the  authority 
of  the  person  whom  he  thus  professes  to  bind  or  not.     The  law  is  thus 
broadly  laid  down  by  Mr.  Chitty,  in  his  treatise  on  pleading,  page  24, 
and  the  authorities  which  he  cites  fully  bear  him  out ;  to  which  may  be 
added  Tippets  v.  Walker,  4  Mass.  Rep.  595.    It  is  somewhat  remark* 
able  that  the  distinction  between  a  parol  and  a  sealed  contract  was  not 
taken  in  Randal  <;•  Vanvechten,  19  Johns.  60,  and  that  the  authorities 
cited  to  prove  that  an  agent  who  personally  covenants  in  behalf  of  his 
principal,  is  liable  only  in  the  event  of  there  being  no  recourse  to  the 
principal,  directly  prove  the  reverse.     There  is  a  class  of  cases  referred 
to  which  have  nothing  to  do  with  the  question.     I  mean  those  cases 
where  the  defendant  undertakes  to  covenant  for  others,  as  well  as  him- 
self;  and  there  it  is  settled,  that  if  he  has  no  authority  to  bind  the 
others,  he  is  nevertheless  bound  himself;  not  that  he  incurs  an  eventual 
liability  in  consequence  of  the  others  being  discharged,  but  he  remains 
bound  as  he  was  originally,  the  instrument  being  his  several  deed.    It 
is  unnecessary,  therefore,  to  inquire  whether  the  plaintiff  might  have  an 
action  of  assumpsit  against  the  principal,  in  consequence  of  the  existence 
of  a  parol  authority  to  the  agent  to  enter  into  the  contract,  because, 
whether  he  may  or  not,  the  agent  is  liable  on  his  express  covenant. 
But  there  is  a  striking  and  substantial  difference  between  the  covenant 
of  an  agent  who  describes  himself  as  contracting  ibr  his  principal,  and 
the  covenant  of  a  principal,  through  the  means,  and  b}'  the  instrumen- 
tality, of  an  agent.    The  first  is  the  individual  covenant  of  the  agentf 
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the  seoond  is  the  individual  covenant  of  the  principal;  and  in  this 
respect  the  case  at  bar  differs  from  Randal  v.  Vanvechten,  in  which  the 
distinction  seems  not  to  have  been  adverted  to.    No  decision  can  be 
fonnd  in  support  of  the  position  that  what  appears  on  the  face  of  the 
deed  to  be  the  proper  covenant  of  the  principal,  but  entered  into 
through  the  agency  of  an  attorney  (which,  by-the-bye,  is  the  Intimate 
form  of  the  instrument  where  the  attorney  is  not  to  be  bound),  shall  be 
taken  to  be  the  proper  covenant  of  the  attorney,  wherever  he  had  not 
authoiity  to  execute  the  deed.     How  could  he  be  declared  against?    If 
in  the  usual  and  proper  manner  of  pleading  it  were  alleg^  that  the 
agent  had  covenanted,  it  would  appear  by  the  production  of  the  instra- 
ment  that  he  had  not,  but  that  his  principal  had  covenanted  through  his 
means ;  which,  on  non  eat  factum  being  pleaded,  would  be  fatal    This 
is  precisely  the  case  before  us,  except  that  it  is  not  quite  so  strong.   In 
the  body  of  the  instrument  the  covenants  are  stated  as  if  they  were 
made  by  the  corporation  directly  with  the  plaintiff,  without  the  agency 
of  any  one,  the  defendant  not  being  named,  but  merely  signing  and 
sealing  it  with  his  own  seal  as  the  deed  of  the  corporation,  which  I 
readily  admit  it  is  not.    Now  to  avoid  the  difficulty  which  I  have  jast 
mentioned,  the  plaintiff,  in  declaring,  does  not  in  the  usual  way  set 
forth  the  substance  of  the  covenants,  but  alleges  that,  by  certain  articles 
of  agreement  between  the  parties,  it  was  covenanted  *' as  follows;" 
and  then  sets  out  the  articles  according  to  their  tenor,  assigning  for 
breach  that  the  defendant  had  not  paid,  &c.     A  demurrer  would  on- 
questionably  have  answered  the  purpose  as  well  as  the  plea  of  nan  at 
factum^  for  the  declaration  sets  forth  no  covenant  of  the  defendant,  and 
consequently  no  cause  of  action.    But  the  paper  is  not  the  defendant's 
deed.     He  sealed  and  delivered  it  undoubtedly ;  but  there  is  something 
more  than  sealing  and  delivering  necessary  to  a  deed.     It  ought  to 
contain  the  proper  parts  of  a  contract ;  and  in  this  instrument  there  are 
no  obligatory  words  applicable  to  the  person  of  the  defendant.    Even 
the  sealing  and  delivery  were  as  the  president,  and  in  behalf  of  the 
corporation.    If  the  defendant  had  authority  to  contract  for  the  corpora- 
tion, although  he  has  done  so  informally,  there  cannot  be  a  doubt,  that 
as  the  work  has  been  done,  the  plaintiff  may  have  an  action  of  some 
sort  against  it.    But  he  never  treated  on  the  basis  of  the  defendant 
being  personally  answerable ;  and  to  permit  him  to  maintain  this  action 
would  permit  him  to  have,  what  was  not  in  the  contemplation  of  either 
party,  recourse  to  the  person  of  the  agent.     I  am  therefore  of  opinion 
that  the  judge  who  tried  the  cause  was  right  in  directing  the  jury  that 
the  paper  given  in  evidence  was  not  the  deed  of  the  defendant.    In 
regard  of  the  other  error  assigned,  little  need  be  said.    Under  the  act 
of  assembly,  a  defendant  may  change  his  defence  after  the  Jury  has 
been  impanelled,  as  a  matter,  not  of  indulgencej  but  of  right,  and  in 
this  also  there  is  no  c^jror.  Judgment  affirtMd} 

1  Ace. :  Abbey  v.  Chase,  6  Cosh.  54  (1850),  where,  at  p.  56,  Mbtcalf,  J.,  said:  " b 
decidlDg  whether  the  defendant  has  or  has  not  bound  himself  we  need  not  dedds 
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BBINLEY   AND  ANOTHEB  V.   MANN. 

Supreme  Judicial  Coubt  of  Massachusetts.     1848. 

[2  Cush.  337.] 

This  was  wWtit  of  entrj^  for  the  recovery  of  certain  real  estate  in 
Dedhaniy  whftn  was  tried,  on  the  general  issue,  before  Forbes^  J.,  to 
whose  rulings  and  instruction  —  a  verdict  being  rendered  for  the  de- 
mandants—  the  tenant  excepted. 

The  demandants  gave  in  evidence  a  judgment  rendered  in  their 
favor,  in  the  Court  of  Common  Pleas  for  this  county,  against  tlie  New 
England  Silk  Company,  a  corporation  legally  established ;  an  execution 
issued  in  pursuance  thereof  dated  September  2,  1845 ;  and  a  levy, 
appraisement,  and  other  proceedings  returned  thereon ;  from  which  it 
appeared,  that  the  officer,  by  whom  the  execution  was  served,  on  the 
11th  of  September,  1845,  seized  thereon  seven  thirty-second  parts  of 
the  demanded  premises ;  that  further  proceedings  in  the  levy  were  sus* 
pended  until  the  10th  of  October,  1845,  when  the  levy  was  completed, 
and  seven  thirty-second  undivided  parts  of  the  demanded  premises  were 
assigned  to  the  demandants,  in  pai*t  satisfaction  of  their  judgment 

The  tenant  objected,  that  it  did  not  appear,  that  the  levy  of  the 
execution  was  completed  in  due  season,  after  it  was  commenced; 
whereupon  the  demandants  gave  evidence  showing  that  the  same 
premises  were  attached  on  the  17th  of  June,  1845,  on  a  writ  in  favor  of 
other  creditors,  on  which  judgment  was  subsequently  obtained,  and  an 
execution  issued,  which  was  levied  on  an  undivided  part  of  the  premises, 
on  the  1st  of  October,  1845. 

The  demandants  also  gave  in  evidence  a  judgment  recovered  by 
them  against  the  New  England  Silk  Company,  in  the  Court  of  Common 
Pleas  for  the  county  of  Suffolk,  and  an  execution  issued  thereon,  upon 
which  seven  one  hundred  and  fiftieth  parts  of  the  demanded  premises 
were  seized  and  assigned  to  the  demandants,  December  17,  1845,  in 
part  satisfaction  of  such  execution. 

In  both  these  levies,  the  appraisers  certified  (their  certificates  were 
made  part  of  the  return)  that,  finding  the  premises  incapable  of  division, 
they  had  appraised  the  undivided  parts  set  off  by  them,  in  each  case,  at 
the  sevei^al  sums  at  which  they  were  so  assigned,  but  they  did  not 
otherwise  report  the  entire  value  of  the  whole  estate.    The  tenant 

whether  he  has  or  has  Dot  bonnd  the  company.  For  it  does  not  necessarily  follow  that  a 
contract,  made  by  an  authorized  agent,  which  does  not  bind  the  principal,  becomes  the 
agent's  contract,  and  makes  him  answerable  if  it  is  not  performed.  This  depends  upon 
the  legal  eifect  of  the  terms  of  the  contract  If  the  agent  employs  such  terms  as  legally 
fanport  an  undertaking  bj  the  principal  only,  the  contract  is  the  principal's,  and  he 
alone  is  bonnd  by  it.  But  if  the  terms  of  the  contract  legally  import  a  personal  nnder> 
taking  of  the  agent,  and  not  of  the  principal,  then  it  is  the  contract  of  the  agent,  and  hs 
akme  ia  answerable  for  a  breach  of  it." — Ed. 

88 
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objected  to  the  levies,  because  the  appraisers  did  not  report  the  entira 
value ;  but  the  objection  was  oveiTuled. 

The  tenant  thereupon  produced  the  evidence,  upon  which  he  relied  to 
show  his  title  in  the  demanded  premises,  from  which  it  appeared  that 
Christopher  Colt,  Jr.,  treasurer  of  the  New  England  Silk  Company, 
acting  under  the  supposed  authority  of  certain  votes  of  the  oompanj, 
conveyed  the  demanded  premises,  before  the  seizure  tbfrtof  on  execo- 
tion  as  above  mentioned,  by  deeds  of  mortgage  and  quitcMm,  to  James 
B.  Colt,  from  whom,  by  intermediate  conveyances,  the  estate  came  to 
the  tenant. 

The  demandants,  among  other  objections  to  the  evidence  on  the  part 
of  the  tenant,  not  necessary  to  be  stated,  objected  to  the  validity  of  the 
deeds  to  James  B.  Colt. 

The  formal  parts  of  one  of  the  deeds,  to  which  the  objection  referred 
are  as  follows :  — 

^^  Know  all  men  by  these  presents,  that  the  New  England  Silk  Com- 
pany, a  corporation  legally  established,  by  Christopher  Colt,  Jr., 
their  treasurer,  of  Dedham,  <&c.,  in  consideration,  &c.,  do  hereby  give, 
grant,  sell,  and  convey,*'  &c. 

^^  In  witness  whereof,  I,  tlie  said  Christopher  Colt,  Jr.,  in  behalf  of 
said  company,  and  as  their  treasurer,  have  hereunto  set  my  hand  and 
seal,  this,"  &c.  [Signed  and  sealed]  ''  Christopher  Colt,  Jr.,  Treasarer 
of  New  England  Silk  Company." 

The  certificate  of  acknowledgment  stated  that  ^ '  Christopher  CoH, 
Jr.,  treasurer,  &c.,  acknowledged  the  above  instrument  to  be  bis  free 
act  and  deed." 

In  the  other  deed  Christopher  Colt,  Jr.,  describes  himself,  in  the 
concluding  recital,  as  ^^  treasurer  of  the  New  England  Silk  Company, 
and  dul}'  authorized  for  that  purpose;*'  and,  in  the  certificate  of 
acknowledgment  it  is  stated  that,  ^^  in  his  said  capacity ,**  he  acknowl- 
edged the  instrument  to  be  his  free  act  and  deed. 

D.  A.  Simmons^  for  the  tenant. 

c7!  cTI  Clarke^  for  the  demandants. 

Metcalp,  J.  The  demanded  premises  were  formerly  the  property 
of  the  New  England  Silk  Company,  a  body  corporate,  and  the  demand- 
ants claim  title  thereto  under  levies  of  two  executions  against  tbat 
company.  We  see  no  valid  objection  to  either  of  those  levies.  The 
delay  in  completing  the  levy  of  the  first  execution  was  warranted  by  the 
Bev.  Sts.  c.  97.  The  appraisement  of  the  undivided  fractional  part  of 
the  estate,  which  was  set  off  on  the  second  execution,  was  all  that  the 
law  required  of  the  appraisers.  The  objections  to  these  levies  were 
therefore  rightly  overruled  by  the  judge  at  the  trial,  and  he  rightly 
instructed  the  jury  that  the  demandants  had  a  prima  facie  title  to  the 
premises  demanded  in  this  suit. 

The  tenant  also  claims  title  under  the  Silk  Company,  through  two 
deeds  made  to  James  B.  Colt  before  the  demandants  levied  upon  or 
attached  the  demanded  premises,  and  a  deed  from  Colt  to  Hnmphreji 
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who  was  the  tenant's  immediate  grantor.     On  examining  the  deeds  to 
Colt,  we  are  of  opinion  that  they  convej'ed  no  title  to  him.    It  is  a  rule 
of  convejancing,  long  established,  that  deeds  which  are  executed  hy  an 
attorney  or  agent,  must  be  executed  in  the  name  of  the  constituent  or 
priDcipal.     In  Combes'  Case,  9  Co.  76  d.,  it  was  resolved  ^^  that  when 
an3'  has  autlioritj*,  as  attorney,  to  do  any  act,  he  ought  to  do  it  in  his 
name  who  gives  the  authority;  for  he  appoints  the  attorney  to  be  in 
his  place,  and  to  represent  his  person ;  and  therefore  the  attorney  can- 
not do  it  in  his  own  name,  nor  as  his  proper  act,  bat  in  the  name  and 
as  the  act  of  him  who  gives  the  authority.''    And  in  Fowler  v.  Shearer, 
7  Mass.  19,  Parsons,  C.  J.,  says,  ^^  It  is  not  enough  for  the  attorney, 
in  the  form  of  the  convej'ance,  to  declare  that  he  does  it  as  attorney ; 
for  he  being  in  the  place  of  the  principal,  it  must  be  the  act  and  deed  of 
the  principal,  done  and  executed  by  the  attorney  in  his  name.''    This 
doctrine,  which  was  applied  in  El  well  v,  Shaw,  16  Mass.  42,  and  in 
other  cases  cited  by  the  demandants'  counsel,  and  also  in  Berkeley  &• 
Hardy,  8  Dowl.  &  RaL  102,  must  be  applied  to  the  deeds  now  before 
ns.     Both  of  these  deeds  were  executed  b}'  C.  Colt,  Jr.,  in  his  own 
name,  were  sealed  with  his  seal,  and  were  acknowledged  by  him  as  his 
acts  and  deeds.     In  one  of  them,  it  is  true,  he  declared  that  he  acted  in 
behalf  of  the  company,  and  as  their  treasurer;  and  in  the  other  he 
declared  himself  to  be  their  treasurer  and  to  be  duly  authorized  for  the 
purpose  of  executing  it.    But  this,  as  we  have  seen,  was  ^*  not  enough." 
He  should  have  executed  the  deeds  in  the  name  of  the  company.     He 
should  lilso  have  affixed  to  them  the  seal  of  the  company*,  and  have 
acknowledged  them  to  be  the  deeds  of  the  company.     1  Crabb  on  Real 
Property,  §§  708,  705 ;  4  Kent  Com.  (dd  ed.)  451 ;  Stinchfield  v.  Little, 
1  Greenl.  231 ;  Savings  Bank  v,  Davis,  8  Connect.  191  ;  3  Stewart  on 
Conveyancing,  189.     If  the  deeds  had  been  rightly  executed  in  other 
respects,  the  seal  which  C.  Colt,  Jr.,  affixed  to  each  of  them  (namely, 
a  wafer  and  a  paper,  without  any  stamp  or  impression)  might  have 
been  regarded  as  the  seal  of  the  company,  according  to  the  decisions 
in  Mill  Dam  Fonnderj'  v.  Hovey,  21  Rck.  417,  and  Reynolds  v.  Glasgow 
Academy,  6  Dana,  87. 

The  case  of  Warner  v.  Mower,  11  Vt  385,  cited  by  the  tenant's 
counsel,  was  decided  upon  a  statute  of  Vermont,  which  authorizes  cer^ 
tain  corporations  to  convey  real  estate  by  a  deed  of  their  president^ 
sealed  with  his  seal.  The  court,  in  that  case,  admitted  that  '^  the  form 
of  the  deed,  at  common  law,  would  not,  probabl}-,  be  considered  good." 
As  nothing  passed  to  James  B.  Colt  by  the  deeds  of  October,  1844, 
and  Jane,  1845,  he  conld  not  convey  any  title  to  Humphrey,  nor 
Humphrey  to  the  tenant  We  therefore  need  not  examine  the  other 
objections  to  the  tenant's  title,  which  were  raised  and  argued  by  the 
ooonsel  for  the  demandants. 

Judgment  on  the  verdicts 
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THE  NORTHWESTERN  DISTILLING  COMPANY  v.  BRANT. 

Supreme  Court  of  Illinois.     1873. 

[69  lU,  658.1 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Johh  6. 
Rogers,  Judge,  presiding. 

Messrs.  Vptony  BouteU  db  Waterman,  for  the  appelUnt. 

Messrs.  Brandt  <k  Hoffman^  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court :  — 

This  was  an  action  of  covenant  brought  by  Brant  against  The  North- 
western Distilling  Company,  to  recover  for  not  restoring  certain  prem- 
ises in  as  good  order  as  when  it  received  them ;  the  action  being  founded 
upon  a  lease  commencing  as  follows :  ^^  This  indenture,  made  this  17th 
da^'  of  April,  ▲.  d.  1869,  between  Daniel  R.  Brant,  of  the  city  of 
Chicago,  party  of  the  first  part,  and  Edward  F.  Lawrence,  president  of 
the  Northwestern  Distilling  Companj*,  of  the  same  place,  party  of  the 
second  part."  Throughout,  the  parties  are  mentioned  as  of  the  first  or 
second  part,  and  the  pronouns  he,  his,  or  him  are  everywhere  used  in 
referring  to  the  party  of  the  second  part. 

The  covenant  to  restore  the  premises  in  good  condition,  for  the 
alleged  breach  of  which  the  action  is  brought,  is :  ^^  And  the  said  party 
of  the  second  part  further  covenants  with  the  said  party  of  the  first 
part,  that,  at  the  expiration  of  the  term,  he  will  yield  up  the  demised 
premises  to  the  said  party  of  the  first  part  in  as  good  condition  as  when 
the  same  were  entered  upon  by  the  said  party  of  the  second  part,"  &c. 
It  concludes,  **  In  testimony  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written/'  and  is 
Bigned  and  sealed: 

**D.  R.  Brant,  [seal.] 

**  Northwestern  Distillino  Co.,    [seal.] 
"  By  Edward  Lawrence,  President" 

The  plaintiff  recovered  in  the  court  below,  and  the  defendant  ap- 
pealed. 

The  sole  question  presented  by  the  record  is,  whether  an  action  of 
covenant  lies  against  the  company  on  this  lease.  The  whole  argoment 
for  the  appellant  turns  upon  an  assumption  of  fact,  that  the  covenant 
was  made  by  Lawrence,  which  we  do  not  consider  was  well  founded. 
And  on  that  assumption,  it  is  insisted,  that  it  cannot  be  shown,  as  has 
been  done  by  the  declaration  and  proof,  that  the  company  intended  to 
make  the  covenant ;  that  that  can  only  be  done  upon  an  application  to 
a  court  of  equity  to  reform  the  contract.  The  only  circumstance  which 
raises  any  difiSculty  is,  that  in  the  commencement  of  the  lease,  Law* 
rence,  president  of  the  company,  is  described  as  the  party  of  the  second 
part,  and  the  covenant  is  by  "  the  said  party  of  the  second  part"  The 
contract,  as  claimed,  is  one  made  by  a  corporation,  which  can  act  only 
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by  its  agents ;  and  it  is  apparent  upon  the  face  of  the  instniment,  that 
Lawrence  does  not  act  individually,  but  as  president  of  the  company 
for  the  company. 

Had  he  executed  the  instrument  in  his  own  name  for  the  company, 
it  would  have  been  a  good  execution  by  the  company.  Wilks  et  al,  v. 
Back,  2  East,  142 ;  Mussey  v.  Scott,  7  Gush.  216.  The  conclusion  of 
a  lease,  as  well  as  its  commencement^  may  be  looked  to  for  the  descrip- 
tion of  the  parties ;  the  conclusion  describes  them  to  be  those  persons 
who  have  set  their  hands  and  seals  to  the  instrument,  and  it  is  the  sig- 
nature and  seal  of  the  Northwestern  Distilling  Company  which  are  set 
thereto,  not  those  of  Lawrence.  In  action  on  a  sealed  instrument 
which,  in  its  commencement  described  Sebre  Howard  and  Hiram 
Howard  as  party  of  the  first  part,  but  which  was  signed  by  Sebre 
Howard  alone,  and  suit  was  brought  therebn  by  him  alone,  and  objec- 
tion made  that  Hiram  should  have  joined  in  the  action,  the  Supreme 
Court  of  the  United  States  say :  ^^  The  descriptive  words  in  the  prem- 
ises of  the  deed  declare  Sebre  and  Hiram  Howard  to  be  the  party  of 
the  first  part ;  but  inasmuch  as  Hiram  did  not  seal  the  deed,  he  never 
in  truth  became  a  party  to  the  instrument.  He  entered  into  no  cove- 
nant contained  in  it  The  truth  is,  the  descriptive  words  are  controlled 
hy  the  decisive  fact  that  Hiram  did  not  seal  the  deed.''  Phil.,  Wilm. 
and  Bait  R.  R.  v.  Howard,  13  How.  337. 

'  The  last  obsen^ation  applies  with  force  to  the  present  case.  Where 
a  deed  is  made  to  a  corporation  by  a  name  var3'ing  from  the  true 
name,  the  plaintiffs  may  sue  in  their  true  name,  and  aver  in  the  declara- 
tion that  the  defendant  made  the  deed  to  them  by  the  name  mentioned 
in  the  deed.  The.  New  York  African  Society,  etc.  v.  Varick  et  dL^  13 
Johns.  39.  This  court  has  frequently  held,  that  where  a  person  exe- 
cnting  an  instrument  under  seal  is  described  therein  b}*  a  different  name, 
an  action  may  be  maintained  against  him  upon  the  instrument,  upon 
averring  in  the  declaration  and  making  proof  that  he  executed  the 
instrument,  but  was  described  therein  by  the  name  there  appearing. 
O'Brien  v.  The  People,  41  HL  456 ;  Garrison  r.  The  People,  21  id.  535 ; 
Graves  r.  The  People,  11  id.  542.  The  averments  and  proof  here 
8nfl9ciently  meet  the  requirements  in  those  respects,  and  fiilly  show 
that  the  lease  was  actually  made  to  the  distilling  company. 

In  the  case  of  Douglass  ^  al.  v.  The  Branch  Bank  at  Mobile,  19  Ala. 
659,  a  lease  in  the  body  of  it  purported  to  be  made  by  Henry  B.  Hol- 
combe,  assistant  commissioner  of  the  Branch  Bank  of  the  State  of 
Alabama,  at  Mobile,  and  was  signed  by  the  corporation,  as  in  this 
case ;  an  action  on  the  lease  in  the  name  of  the  corporation  was  sus- 
tained ;  and  see  Eastern  R.  R.  Ck>.  v.  Benedict  et  oLy  5  Gray,  561,  as  to 
the  rule  in  respect  to  unsealed  instruments. 

We  are  of  opinion  that  the  action  in  the  present  case  was  well 
brought  against  the  Northwestern  Distilling  Company,  and  the  judg- 
ment is  affirmed.  Jitdgment  affirmed. 
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BBADSTREET  et  al.  v.  BAKER  et  al. 
Supreme  Codrt  op  Rhode  Island.     1884. 

[14  R.  L  546.] 

CoYENANT.    On  demurrer  to  the  pleas. 

Jul}*  12, 1884.  DoRFEE,  G.  J.  This  is  an  action  of  covenant  broken. 
The  covenant,  if  valid,  is  a  covenant  by  which  the  defendants  boond 
themselves  to  receive  from  the  plaintiffs,  dealers  in  ice,  and  copartoen 
under  the  firm  of  the  Centennisd  Ice  Companj^  at  Pittston,  Maine,  be- 
tween June  1,  1878,  and  Oct.  1,  1878,  five  thousand  tons  of  ice,  and 
to  pay  them  for  it  at  the  rate  of  one  and  one  half  dollars  per  ton,  aod 
to  pay  in  full  in  cash  at  said  rate  for  all  the  ice  remaining  unshipped 
Oct.  1,  1878,  the  ice  so  remaining  to  be  the  property  of  the  plaintiffs. 
The  defendants  made  default  by  not  receiving,  though  the  plaintilb 
were  ready  to  deliver,  the  ice  according  to  the  contract  The  plaintiffs 
sue  for  damages,  claiming  the  stipulated  price  of  the  five  thousand  tons 
as  liquidated  damages.  The  defence  is :  firsts  that  the  defendants  are 
not  bound  because  the  plaintiffs  were  not  bound  by  the  covenant,  the 
obligations  thereof  being  mutual  or  dependent ;  and  second^  that  the 
plaintiffs  can  recover  onlj*  their  actual  damages,  the  stipulated  damages 
being  manifestly  designed  as  a  penalty. 

The  first  question  is :  Did  the  plaintiffs  bind  themselves  by  the  cov- 
enant? The  contract  was  not  executed  by  the  plaintiffs  in  person,  hot 
it  was  negotiated  for  them  and  signed  by  their  agent,  J.  S.  Bradstreet, 
who  had  a  sufficient  power  of  attorney  under  seal.  The  contract  begins 
thus :  ^'  Agreement  made  this  fifteenth  day  of  February,  1878,  between 
the  Centennial  Ice  Company,  of  Pittston,  Me.,  party  of  the  first  part, 
by  J.  S.  Bradstreet,  agent,  and  Joseph  E.  Baker,  of  Dennisport,  Mass., 
and  £.  C.  Baker,  of  Providence,  R.  I.,  parties  of  the  second  part,  wit- 
nesseth."  The  stipulations  conUiined  in  the  body  of  the  instrament 
purport  to  be  stipulations  between  f'  the  said  party  of  the  first  part" 
and  **  the  said  parties  of  the  second  part,"  no  names  being  given.  It 
concluded  as  follows,  to  wit :  — 

^'In  witness  whereof  the  parties  have  hereunto  affixed  their  hands 
and  seals  the  year  and  day  first  above  written. 

(Signed)  "J.  S.  Bradstreet,  Agent^ 

*»J.  K.  Baker, 
"  E.  G.  Baker, 

The  defendants  contend  that  the  execution  was  ineffectual  becaoae 
the  instrument  does  not  contain  the  signatures  of  the  party  of  the  fint 
part  by  their  agent,  but  only  the  signature  of  the  agent  himself.  Un- 
doubtedly in  the  execution  of  a  deed  by  an  agent  the  most  approved 
form  is  for  the  agent  to  sign  the  name  of  his  principal,  writing  his  own 
name  below,  with  the  word  *' agent"  following,  and  the  preposition 
'*by"  preceding  it.    See  City  of  Providence  v.  Miller,  11  R.  L  272, 


L.  s. 
L.  8. 
L.  8. 
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277»  and  cases  there  eited.    But  the  form  is  not  material  provided  it 
appears  on  the  face  of  the  instrument  that  the  deed  was  executed  by 
the  principal  acting  through  his  agent  and  not  by  the  agent  himself. 
In  ^Wilks  t?.  Back,  2  East,  142,  an  arbitration  bond  was  given  by 
Mathias  Wilks  for  himself,  and  under  a  power,  for  his  copartner  James 
Browne.     The  signatures  were  affixed  as  follows,  to  wit:    ^^ Mathias 
Wilks,  [i-  s.]."     "For  James  Browne,  Mathias  Wilks,  [l.  s.]."    The 
Court  of  King's  Bench  decided  that  the  execution  was  good.     ^^  Here 
the  bond  was  executed,"  say  the  Court,  "  by  Wilks  for  and  in  the  name 
of  his  principal ;  aud  this  is  distinctly  shown  by  the  manner  of  making 
the  signatures.    Not  even  this  was  necessary  to  be  shown,  for  if  Wilks 
had  scaled  and  delivered  it  in  the  name  of  Browne,  that  would  be 
enough  without  stating  that  he  had  so  done/'    The  case  was  followed 
with  approval  in  Mussey  v.  Scott,  7  Cush.  215,  where  the  form  of  the 
signature  was  '^  B.  for  A."    It  was  also  followed  by  the  Supreme  Court 
of  Vermont  in  McDaniels  v.  Flower  Brook  Manuf.  Co.,  22  Vt.  274. 
There  the  operative  clauses  were  in  the  name  of  the  corporation  ^^  by 
William  Wallace,  their  agent ;  "  the  covenants  were  in  the  name  of  the 
corporation.    The  deed  concluded,  ^'  In  witness  whereof  we  have  here- 
ooto  set  our  hand  and  seal,"  and  the  signature  was,  ^^  William  Wallace, 
Agent  for  the  Flower  Brook  Manufacturing  Company."    The  court  said 
that  the  execution,  in  connection  with  what  preceded  it,  mu3t  be  under- 
stood to  be  an  execution  in  the  name  of  the  company.     And  see  to  the 
same  effect  Martin  v.  Almond,  25  Mo.  313.     It  seems  to  us  that  there 
is  no  material  distinction  between  these  cases  and  the  case  at  bar.    The 
case  at  bar  would  be  identical  with  them  if  the  words,  ''  for  the  Centen- 
nial Ice  Companj^"  had  been  added  to  tbe  signature.     But  those  words 
if  added  would  express  nothing  which  is  not  expressed  without  them 
by  the  signature,  taken  in  connection  with  the  testimonium  clause  and 
covenant  which  precede  it.    The  seal  is  stated  in  said  clause  to  be  the 
seal  of  the  principals,  and  the  hand  to  be  their  hand,  evidently  because 
the  agent  signed  for  them.     In  Abbey  v.  Chase,  6  Cush.  54,  and  in  Ellis 
V.  Pulsifer  et  cU.j  4  Allen,  165,  the  Supreme  Judicial  Court  of  Massa- 
chusetts decided  that  such  an  execution  did  not  bind  the  agents,  the 
action  being  against  the  agents,  but  expressly  refrained  from  saying 
that  it  did  not  in  their  opinion  bind  the  principals.     See  also  Vamum, 
Fuller,  &  Co.  v.  Evans,  2  McMullan,  409  ;  Hunter's  Admr's  v.  Miller's 
Exec'rs,  6  B.  Mon.  612 ;  Bryan  v.  Stump,  8  Gratt  241 ;  M'Ardle  v. 
The  Irish  Iodine  Company,  15  Ir.  C.  L.  Rep.  146.     It  is  true  that  some 
of  the  text-books  say,  and  some  of  the  cases  seem  to  imply,  that  the 
name  of  the  principal  must  necessarily  appear  in  the  signature.    But 
we  do  not  see  the  necessity.     When  A.,  being  agent  for  B.,  signs  the 
deed,  '^  A.  for  B.,"  or  "  A.,  agent  for  B.,"  his  own  name  is  the  signa- 
ture, the  other  words  being  used  to  denote  that  he  makes  the  signature 
not  for  himself  but  for  his  principal.     And  surely  if  this  be  so,  it  is 
unnecessary  to  use  those  words,  if  the  thing  which  is  denoted  by  them 
be  otherwise  apparent. 
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The  defendants  cite  and  rely  on  Townsend  v.  Corning,  23  Wend.  435; 
Townsend  v.  Habbard,  4  Hill  (N.  Y.),  351 ;  Brinley  v.  Mann.  2  Cosh. 
337 ;  Lessee  of  Clarke  v.  Courtney,  5  Pet  319,  350 ;  bat  in  each  of 
these  cases  the  deed  was  not  only  signed  in  the  name  of  the  agent,  bat 
the  seal  was  stated  in  the  testimonium  clause  to  be  his  seal.  Of  coane 
the  deed  could  not  be  the  deed  of  the  principal  unless  the  seal  was  hia 
seal.  Indeed,  in  Townsend  v.  Hubbard,  supray  Chancellor  Walworth 
declared  that  no  particular  form  of  words  is  necessary  to  make  the  deed 
the  deed  of  the  principal,  '•*'  provided  it  appears  upon  the  face  of  the 
instrument  that  it  was  intended  to  be  executed  as  the  deed  of  the  prin- 
cipal, and  that  the  seal  affixed  to  the  instrument  is  his  seal,  and  not  the 
seal  of  the  attorney  or  agent  merely."  In  Bellas  v.  Hays,  5  Serg.  &  R. 
427,  likewise  cited  for  the  defendants,  it  did  not  appear  that  the  seil 
was  the  seal  of  the  principal,  there  being  no  testimonium  clause,  and  it 
was  assumed  to  be  the  seal  of  the  agent  The  agent,  moreover,  signed 
his  own  name  simply,  without  the  word  ^^  agent"  appended.  The 
counsel  for  the  defendants  quotes  the  words  of  Judge  Story  in  Lessee  of 
Clarke  v.  Courtnej',  supra^  that  ^^the  law  looks  not  to  intent  alone, 
but  to  the  fact  whether  that  intent  has  been  executed  in  such  manner 
as  to  possess  a  legal  valid  itj^"  Undoubtedl}'.  But,  in  his  work  on 
Agency,  Judge  Storj*,  treating  of  this  matter,  saj's:  ^' In  all  cases 
where  the  instrument  purpoits  on  its  face  to  be  intended  to  be  the  deed 
of  the  principal,  and  the  mode  of  execution  of  it  bj'  the  agent,  however 
irregular  and  informal;  is  not  repugnant  to  that  purport,  it  would  prob- 
ably be  construed  to  be  the  deed  of  the  principal,  especially  where  the 
in  testimonium  clause  is  that  the  principal  has  thereto  affixed  his  seal' 
Story  on  Agency,  §  153,  cited  in  Martin  v.  Almond,  supra.  Oar  con- 
clusion is  that  the  plaintiffs  were  bound  bj'  the  contract,  and  therefore^ 
that  the  action  can  be  maintained.^  •  .  •  • 

Judgment  will  therefore  be  given  for  the  plaintiffs  for  the  amoont 
stipulated  in  the  covenant,  and  the  case  will  stand  for  chancerlzatioa 
under  Pub.  Stat  R.  I.  cap.  216,  §§  2,  3. 

Edward  D.  BasseU  and  Frederic  Hayes^  for  plaintifb. 

James  O.  Mdrkland,  for  defendants. 

^  A  paoeage  hdlding  the  sdpnlatloii  a  penalty  is  omitted.  —  BDi 
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SECTION  m. 
negotiable  InstrumentB. 

LONG  V.   COLBURN. 
Supreme  Judicial  Court  of  Massachusetts.    1814« 

[11  Mai$.  97.] 

Assumpsit  on  the  foUowiDg  promissory  note,  viz. :  <^No.  278,  9301. 
Boeton,  17th  March,  1812.  For  valae  received,  I  promise  to  pay 
Mr.  £dward  J.  Long,  or  order,  on  demand,  three  hundred  and  one 
dollars,  with  interest  after  four  months.  Pro  William  Gill, — J.  S. 
Colburn." 

The  action  came  on  for  trial  upon  the  general  issue,  at  the  last 
November  term  in  this  county,  before  Parker,  J.;  when,  it  appear- 
ing in  evidence  that  the  defendant  had  a  letter  of  attorney  from 
William  Gill,  who  was  in  Europe  when  the  note  was  given,  and 
when  the  action  was  commenced ;  and  that  the  note  was  for  a  premium 
on  a  policy  of  insurance  effected  for  Gill  and  on  Gill's  property ;  and 
the  note  being,  in  the  opinion  of  the  judge,  signed  by  the  defendant  for 
Gill, — a  nonsuit  was  directed,  with  liberty  to  move  the  Court  to  set  it 
aside ;  the  defendant  agreeing,  in  case  the  nonsuit  should  be  set  aside, 
to  be  defaulted. 

SuUivany  for  the  plaintiff. 

Crane^  for  the  defendant 

Parker,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case,  Colbum,  the  defendant,  is  declared  against  upon  a 
promissory  note  made  by  him ;  and  when  the  note  was  offered  in  evi* 
dence  to  support  the  declaration,  it  appearing  to  be,  as  construed  by 
the  judge,  a  promise  in  behalf  of  William  Gill,  a  nonsuit  was  directed, 
on  the  ground  that  the  evidence  offered  did  not  support  the  declaration. 
If  the  note  warranted  a  verdict  against  the  defendant  in  the  present 
action,  the  nonsuit  must  be  set  aside,  and  judgment  be  rendered  for  the 
plaintiff  upon  the  default  of  the  defendant 

But  we  are  all  very  clear  that  the  nonsuit  was  properly  ordered  ;  it 
being  certain  that  a  verdict  could  not  have  passed  for  the  plaintiff  upon 
this  evidence,  if  the  cause  had  gone  on  to  trial.  It  appears  upon  the 
face  of  the  note  itself,  that  the  present  defendant  was  not  to  be  consid- 
ered as  the  promisor.  He  signed  his  own  name,  Pro  William  Gill; 
and  the  plaintiff's  remedy  is  against  Gill,  if  Colbum  had  authority  to 
make  the  promise  for  him ;  and  if  he  had  not,  a  special  action  of  the 
case  might  make  Colbum  answerable. 

This  anthority  may  be  by  parol,  by  letter,  by  verbal  directions,  or 
may  even  be  implied  f^om  certain  relations  proved  to  exist  between  the 
actual  maker  of  the  note  and  him  for  whom  he  undertakes  to  act ;  and 
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it  may  sometimes  be  inferred  from  the  subsequent  assent  or  ratification 
of  the  part}'  who  is  charged  by  the  writing.  But  in  all  cases,  the  name 
of  the  party  intended  to  be  charged  must  appear  upon  the  instniment 
itself. 

But  in  the  case  at  bar,  the  evidence  exhibited  by  the  defendant, 
although  unnecessary  for  the  purpose  of  discharging  himself,  aban* 
dantly  shows  that  he  had  authority  to  promise  for  Gill,  and  that  Gill  is 
accountable  for  the  contents  of  this  note. 

The  counsel  for  the  plaintiff  has  ingeniously  endeavored  to  oonstnie 
this  note  into  a  promise  of  Colbnrn  to  pay  this  monej'  for  W.  GilL 
But  the  obvious  and  true  construction  of  the  instrument  is  a  promise  of 
Gill  by  Colbum,  his  agent  or  attorney.  And,  indeed,  if  the  ooDstruo- 
tion  given  by  the  plaintiff*s  counsel  were  correct,  he  could  not  recover 
in  the  present  action ;  for  he  should  have  set  forth  that.  Gill  being 
indebted,  Colbum,  the  defendant,  for  forbearance,  or  some  other  legal 
consideration,  promised  to  pay.  There  is,  however,  no  reason  to  sup- 
pose this  the  nature  of  the  transaction ;  and  there  seems  to  be  no  diffi- 
culty in  the  plaintiff's  pursuing  his  proper  remedy  against  Gill.  The 
nonsuit  must  remain.  Costs  for  the  de/endarU,^ 


LEADBITTER  v.   FARROW. 
King's  Bench.    1816. 

[5  M.  ^  S.  345.] 

AssuMPsrr  upon  a  bill  of  exchange  and  the  money  counts.  Flea, 
non-assumpsit.  At  the  trial  before  Lord  Ellenbobough,  C.  J.,  at 
the  London  Sittings  after  last  Hilary  term,  there  was  a  verdict  for  the 
plaintiff,  damages  £50,  subject  to  the  opinion  of  the  Court  upon  the 
following  case :  — 

The  plaintiff  and  defendant,  at  the  time  of  drawing  the  bill  in  ques- 
tion, resided  at  Hexham.  The  defendant,  who  was  a  tanner,  was  abo 
agent  of  the  Durham  bank,  in  which  capacity  he  acted  from  July,  1812, 
to  July,  1815,  when  the  bank  failed.  On  the  8th  of  June,  1815,  the 
plaintiff  sent  £50  to  the  house  of  the  defendant,  in  order  to  procure 

1  Ace.:  Rice  v.  Gove,  22  Pick.  158  (1839);  Alexander  v.  Sizer,L.R.4  Ex.  101 
(1869). 

In  2  M.  &  6.  721,  n.  (a),  the  reporters,  commenting  apon  the  Bignatore  ''Robert 
Blondell,  hy  procnration  of  Thomas  S.  M.  Stanley  "  (Blnndell  being  the  agent  tod 
Stanley  the  principal),  say :  "  This  is  the  ordinary  commercial  form  of  signing  by  pro- 
cnration. It  is  incorrect,  as,  in  strictness,  the  words  used  wonld  import  that  BlnodaD 
was  the  drawer  &c.  of  the  bills  through  the  procnration,  interposition,  or  agencr  of 
Stanley.  The  proper  mode  of  signing  by  procuration  is,  either  to  use  the  name  of  thi 
principal  only,  or  to  sign,  *  A.  B.  (the  principal)  by,  or  by  the  procoratioo  o(  C.  IX 
(the  agent)."— Kd. 
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ft  bill  upon  London  for  the  amount,  and  the  defendant  filled  up  and 
signed  the  bill  in  question  upon  one  of  the  printed  forms  of  the  Dur- 
ham bank,  and  sent  it  to  the  plaintiff.  The  following  is  a  copy  of  the 
bill:  — 

**  N.  G.  205. 

^^  £50.  HszHAM,  June  Sth,  1815. 

^*  Forty  days  after  date,  pay  to  the  order  of  Mr.  Thomas  Leadbittei 
fifty  pounds,  value  received,  which  place  to  the  account  of  the  Durham 
bank  as  advised. 

**  Messrs.  WethereU,   Stokes,   Mowbray,  HolUngsworth,  and  Co., 
bankers,  London. 

(Signed)  ''  Chbistr.  Fabrow." 

The  persons  who  constitute  the  firm  upon  which  the  bill  was  drawn 
are  the  same  who  constitute  the  firm  of  the  Durham  bank,  that  bank 
having  a  house  in  London,  upon  which  the}-  were  in  the  habit  of  draw« 
ing  bills,  which  they  wished  to  make  payable  there. 

The  bill  in  question  was  drawn  in  the  same  form  as  had  been  used 
by  the  defendant  since  June,  1813,  before  which  time  he  had  been  in 
the  course  of  issuing  bills,  drawn  in  the  name  of  one  of  the  partners 
of  tlie  Durham  bank.  He  did  not  draw  bills  on  his  own  account  in 
this  form,  nor  upon  the  same  parties.  The  plaintiff,  when  Jie  sent  the 
£50,  and  obtained  the  bill,  knew  that  the  defendant  was  agent  of  the 
Durham  bank  at  Hexham,  and  that  the  Durham  bank  drew  upon  a 
house  in  London,  and  he  supposed  that  the  bill  was  given  b}*  the  de- 
fendant, as  agent,  and  on  account  of  the  Durham  bank,  to  which  the 
defendant  paid  over  the  £50.  The  bill,  when  due,  was  presented  to 
the  drawees,  and  payment  refused,  and  due  notice  was  given  to  the 
defendant. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover. 

TindcU  for  the  plaintiff. 

Scarlett,  contra. 

Lord  Ellekborough,  C.  J.  Is  it  not  a  universal  rule  that  a  man 
who  puts  his  name  to  a  bill  of  exchange  thereby  makes  himself  per- 
BonaUy  liable,  unless  he  states  upon  the  face  of  the  bill  that  he  sub- 
scribes it /or  another,  or  by  procuration  of  another,  which  are  words 
of  exclusion?  Unless  he  says  plainly,  ^^  I  am  the  mere  scribe,''  he 
becomes  liable.  Now,  in  the  present  case,  although  the  plaintiff  knew 
the  defendant  to  be  agent  to  the  Durham  bank,  he  might  not  know  but 
that  he  meant  to  offer  his  own  responsibility.  Every  person,  it  is  to 
be  presumed,  who  takes  a  bill  of  the  drawer,  expects  that  bis  respon- 
sibUity  is  to  be  pledged  to  its  being  accepted.  Giving  full  effect  to  the 
cfrcamstance  that  the  plaintiff  knew  the  defendant  to  be  agent,  still 
tfie  defendant  is  liable,  like  any  other  drawer  who  puts  his  name  to 
ft  bill  without  denoting  that  he  does  it  in  the  character  of  procurator. 
The  defendant  has  not  so  done,  and  therefore,  has  made  himself  liabla 
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I  do  not  say  whether  an  action  would  lie  against  the  Darham  bank, 
because,  considering  it  in. either  way,  it  would  not,  as  it  seems  to  me, 
affect  the  liability  of  the  defendant. 

Batlet,  J.  I  am  entirely  of  the  same  opinion.  The  drawer,  bjtlie 
act  of  drawing,  pledges  his  name  to  the  bill's  being  duly  honored;  and 
though  the  plaintiff  in  this  case  knew  that  the  defendant  was  an  agent, 
he  might  also  know  that  he  had  given  this  pledge. 

Abbott,  J.  I  am  also  of  the  same  opinion.  The  party  does  not 
show  tbat  the  bill  was  not  taken  according  to  the  effect  which  it  bears 
on  the  face  of  it. 

HoLROTD,  J.  I  apprehend  that  no  action  would  lie  on  the  bill, 
except  against  those  who  are  the  parties  to  it. 

Judgment /or  theplaifUif. 


PRICE  V.  TAYLOR  akd  FISHER. 

Exchequer.     1860. 

[5  B.  i-  N.  540.] 

DEOLARAfiON.  That  the  defendants,  together  with  one  W.  R  Heath, 
on  the  12th  of  March,  1858,  made  their  promissory  note  in  writing  now 
overdue,  which  note  is  in  the  words  and  figures  following,  that  is  to 
say :  — 

^^  Midland  Counties  Building  Society,  No.  8. 
*^  Birmingham.  March  12, 1858. 

^*  Two  months  after  demand  in  writing  we  promise  to  pay  to  Mr. 
Thomas  Price  the  sum  of  one  hundred  pounds,  with  interest  after  the 
rate  of  six  pounds  per  centum  per  annum,  for  value  received. 

**W.  R.  Heath, 
*'  £100.  John  Taylor,  TrwteeB, 

**  W.  D.  Fisher,  SecreUm/.* 

Averments :  that  the  signatures  John  Taylor  and  W.  D.  Fisher  at- 
tached to  the  said  note  are  those  of  the  defendants,  respectively ;  that, 
after  the  making  of  the  said  promissory  note,  the  plaintiff  duly  de- 
manded in  writing  of  the  defendants  the  pa3rment  of  the  said  sam  of 
£100  with  interest  for  the  same  after  the  rate  aforesaid ;  that  two  months 
after  the  making  of  the  demand  had  elapsed  before  suit ;  yet  tbat  the 
defendants  have  not  nor  hath  either  of  tiiem  paid,  &c.  Second  count, 
for  money  due  in  respect  of  moneys  lent,  for  interest,  and  on  an  account 
stated. 

Plea,  by  the  defendant  Taylor :  That  the  several  contracts  in  the 
declaration  mentioned,  and  each  and  every  of  them,  were  made  and 
entered  into  by  a  certain  building  society,  whereof  the  defendants  and 
divers  other  persons,  at  the  time  of  the  making  of  the  said  oontractSi 
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were  and  are  members,  that  is  to  say,  the  No.  8,  Midland  Counties 
BnUding  Society,  duly  established  under  and  by  virtue  of  the  provisions 
of  an  Act  (6  de  7  Wm.  IV.  c.  82),  for  the  regulation  of  building  societies, 
and  all  other  statutes  in  that  behalf,  the  rules  of  which  said  society 
were  duly  certified  and  allowed,  and  all  other  matters  and  things 
required  by  the  statutes  duly  performed  in  pursuance  of  the  said  stat- 
otes,  to  constitute  the  said  society  a  building  society,  within  and 
•object  in  all  respects  to  the  provisions  of  the  said  Acts ;  and  the  said 
contracts  were  not,  nor  was  any  or  either  of  them,  made  with  the  de- 
fendants otherwise  than  as  members  of  the  said  society,  together  with 
the  said  other  members ;  and  that  at  time  of  the  commencement  of 
this  suit  divers  persons,  of  whom  the  defendant  W.  D.  Fisher  was  not 
one,  were  trustees  of  the  societ}',  duly  appointed  in  all  respects  as 
required  by  the  Acts  by  the  rules  of  the  society,  and  liable  by  virtue  of 
the  said  Acts  to  be  sued  as  such  upon  all  the  contracts  of  the  society. 

To  this  plea  the  plaintiff  demurred.  i 

Quain^  in  support  of  the  demurrer. 

Grat/y  in  support  of  the  plea. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  note  is  nothing  more  than  what  it  purports  to  be,  viz., 
the  promise  of  the  defendants,  not  of  the  society.  The  plea  does  not 
den}'  that  the  form  of  the  contract  is  that  set  out  in  the  declaration,  but 
says  it  means  something  else.  I  think,  however,  that  it  is  not  compe- 
tent to  a  defendant  to  plead  that  a  written  contract  means  sometiiing 
different  from  that  which  it  purports.  A  party  cannot  say,  ^^  I  executed 
that  contract,  but  you  know  I  meant  something  else." 

Mabtik,  B.  The  meaning  of  a  written  document  is  to  be  collected 
ttoja  the  terms  in  which  it  is  expressed.  In  Bayley  qn  Bills,  eh.  2, 
sec.  8,  it  is  said :  ''Where  a  bill  or  note  is  drawn  by  an  agent,  executor, 
or  trustee,  he  should  take  care,  if  he  mean  to  exempt  himself  from  per- 
sonal responsibility,  to  use  clear  and  explicit  words  to  show  that  inten- 
tion." This  is  the  correct  rule  of  construction.  Does  the  note  in  the 
present  case  show  an  intention  on  the  part  of  the  defendants  to  exempt 
themselves  from  personal  responsibility  ?  I  think  not.  ^'  Midland 
Counties  Building  Society,  No.  8,"  may  be  the  name  of  the  place  from 
which  the  note  is  dated ;  the  promise  is  not  qualified.  If  the  plea 
admits  that  the  note  was  the  note  of  the  defendants  it  shows  no  answer 
to  the  action ;  if  it  be  meant  to  contradict  the  terms  of  the  note,  it 
is  bad. 

Bramwell,  B.  I  am  of  the  same  opinion ;  though  I  cannot  say  I 
think  the  matter  very  dear.  First,  what  is  the  natural  meaning  of  the 
language  of  the  note  ?  There  is  no  difficulty  about  that,  for  on  reading 
it,  it  does  not  appear  that  the  defendants  undertake  for  anybody  but 
themselves.  If  there  was  anything  to  show  that  the  note  would  be 
binding  on  the  building  society,  we  might  hold  that  the  note  was  the 
note  of  the  society,  and  not  of  the  defendants  alone,  as  in  Aggs  v. 
Nicholson,  1  H.  &  N.  165.     If  the  note  had  been  made  by  the  defend* 
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ants  in  sach  a  form  s&  not  to  bind  them  personally,  possibly  the  plet 
might  have  been  good.  But  I  concur  in  saying  that  the  plaintiff  must 
have  judgment.  I  do  not  think  that  the  defendants  contend  that  this 
is  a  note  binding  upon  the  society.  I  doubt  if  they  could  have  said  so. 
I  know  of  no  means  b}'  which  such  a  note  could  be  enforced  except  as 
against  the  individual  members  of  the  society. 

Wilde,  B.  I  am  of  the  same  opinion.  The  note  on  the  &ce  of  it 
merely  professes  to  bind  the  peraons  who  signed  it.  They  add  the 
word  ^^  trustees  "  to  their  signature.  The  defence  is,  that  they  signed 
as  agents.  But  an  agent  who  signs  a  note  in  his  own  name  makes 
himself  personally  liable  upon  it.  If  there  are  any  circumstances  to 
show  that  the  trustees  were  not  to  be  personally  liable,  that  may  be  a 
matter  of  equitable  defence.  Judgment  for  the  plaintiff} 


THE  BANK  OF  THE  STATE  OF  NEW  YORK  v.  THE 
MUSKINGUM  BRANCH  OF  THE  BANK  OF  THE 
STATE  OF  OHIO. 

CouBT  OF  Appeals  of  New  York.    1864. 

129  N,  Y.  619.] 

Appeal  from  a  Judgment  of  the  Supreme  Court 
The  action  was  brought  against  the  defendants  as  endorsers  of  a  bill 
of  exchange  as  follows :  — 

"  No.  1,305. '  Zawmtillb,  O.,  Jnly  21, 1857. 

^' Sixty  days  afber  date,  pay  to  the  order  of  D.  C.  Cod  verse,  Esq-f 
cashier,  twenty-two  hundred  and  forty  dollars,  as  advised,  and  chaige 
the  same  to  account  of 

^'  Your  obedient  servants, 

"  Beaumont  &  Hollingswobth. 

"  To  W.  R.  Eckaot,  118  Broad  St.,  New  York.  $2,240." 

(Written  across  face.)     «W.  R.  Eckart." 

(Endorsement)    *'  Pay  to  the  order  of  Edwin  Lodlow,  cashier." 

*'  D.  C.   CONVERSB,  Or. 

"  Edwik  Ludlow,  O* 

The  complaint  averred  that  D.  C.  Converse  was  and  is  the  cashier  of 
the  defendants,  and  their  ofljcer  authorized  to  deal  with  their  funds  and 
negotiable  paper ;  that  the  bill  was  actually  drawn  to  the  defendants, 
and  endorsed  by  the  defendants  to  the  Ohio  Life  Insurance  and  Tirot 
Company,  and  by  the  Ohio  Life  Insurance  and  Trust  Company  endorsed 

1  Ace. '.  Casco  National  Bank  t;.  Clark,  139  N.  Y.  307  (1893).— Eo. 
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in  blank,  and  that  before  maturity  the  bill  was  delivered  to  the  plaintiff, 
for  Talue. 

The  defendants,  in  their  answer,  denied  that  D.  C.  Converse  was  or 
18  authorized  to  deal  with  the  negotiable  paper  in  any  other  manner 
than  as  their  cashier  and  special  agent.     As  a  further  defence  it  was 
averred  and  stated   that  the  defendants  were  the  sole  and  absolute 
owners  of  the  bill ;  that  after  becoming  such  owners  tliey  transmitted  it 
to  the  Ohio  Life  Insurance  and  Trust  Company,  to  its  office  in  th^  city 
of  New  York,  for  collection  for  their  account,  and  for  no  other  purpose, 
and  upon  no  other  account  whatsoever.     That  said  company  failed,  on 
or  about  the  24th  August,  1857,  having  been  insolvent  and  emban'assed 
for  four  months  previous  thereto ;  and  that  the  alleged  transfer  of  said  bill 
to  the  plaintiff  was  made  fraudulently,  corruptl}',  usuriously,  and  in  bad 
faith,  and  without  any  authority,  and  in  contemplation  of  the  insolvency  of 
the  said  Ohio  Life  Insurance  and  Trust  Companj' ;  and  that  the  plaintiff 
did  not  receive  the  same  in  the  usual  course  of  business,  but  with  notice  of 
the  premises  as  aforesaid,  or  under  circumstances  to  put  said  plaintiff 
upon  inquiry  as  to  the  right  of  said  trust  company  and  its  cashier  to 
endorse  or  transfer  the  same,  and  as  to  the  right  of  the  defendants  thereto. 
And  it  is  averred  that  the  plaintiff  was  chargeable  with  notice  that  the 
said  acceptance  was  not  the  property  of  the  Ohio  Life  Insurance  and 
Trust  Company,  but  the  property  of  the  defendants.     The  case  was 
referred  to  William  Kent,  Esq.,  who  gave  judgment  for  the  plaintiffs. 
The  referee  found  as  facts  that  the  defendants  and  the  Ohio  Life 
Insurance  and  Trust  Company  were  corporations  incorporated  by  the 
State  of  Ohio.    That  at  the  time  the  bill  was  endorsed  and  sent  to  the 
Ohio  Life  Insurance  and  Trust  Company,  D.  C.  Converse  was  the  cashier 
of  the  defendants  and  Edwin  Ludlow  was  the  cashier  of  the  trust  company. 
That  the  bill  was  discounted  by  the  Muskingum  Branch  Bank,  in  the  regu- 
Uir  course  of  business,  and  was  afterwards  endorsed  by  said  Converse, 
the  cashier  thereof,  and  transmitted  to  the  Ohio  Life  Insurance  and  Trust 
Company,  in  the  city  of  New  York,  for  collection  only.    That  the  defend- 
ants did  not  part  with  their  property  in  the  bill  to  the  Ohio  Life  Insurance 
and  Trust  Company ;  but  that  company  received  it  as  the  agents  of  the 
defendants,  "  for  collection,  and  for  no  other  purpose."  That  it  was  trans- 
ferred by  the  Ohio  Life  Insurance  and  Trust  Company  to  the  plaintiff 
as  collateral  security ;  that  the  plaintiff  had  not,  at  the  time  of  such  trans- 
fer, actual  notice  of  the  ownership  of  said  bill  by  the  Muskingum  Branch 
Bank,  but  received  the  same  bona  fide,  and  in  the  usual  course  of  business. 

As  conclusions  of  law,  the  referee  decided  tliat  the  plaintiff  acquired 
a  title  to  the  bill  of  exchange  by  virtue  of  the  transfer  to  it  aforesaid; 
and  that  the  Muskingum  Branch  Bank  had  become  liable  to  pay  the 
amount  thereof,  with  interest,  to  the  plaintiff,  by  reason  of  the  said 
endorsement  thereof  by  D.  C.  Converse,  cashier  of  said  Branch  Bank, 
and  the  transfer  by  the  Ohio  Life  Insurance  and  Trust  Company. 

At  the  close  of  the  evidence  the  point  was  taken  by  the  defendants' 
counsel,  and  overruled  by  the  referee,  that  the  Muskingum  Branch 
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Bank  coald  not  be  made  liable  on  the  endorsement,  ^*  D.  C.  ConTene, 
cashier/'  said  bank  nowhere  appearing  on  the  said  bills,  and  the  said 
Converse  having  no  authority'  to  bind  the  bank. 

Judgment  being  entered  for  the  plaintiff's  on  the  report  of  the  referee, 
the  defendants  appealed  to  the  Supreme  Court,  where  the  Judgment  was 
affirmed.    The  defendants  brought  the  present  appeal. 

O.  C.  Ooddardy  for  the  appellant 

A^  W.  Clason^  for  the  respondent. 

Wrioht,  J.  The  question  in  the  ease,  on  the  facts,  is  a  narrow  one. 
The  defendants  discounted  a  bill  of  exchange  in  the  regular  course  of 
business,  which  was  endorsed  hy  one  Converse,  their  cashier,  and  trans- 
mitted to  the  Ohio  Life  Insurance  and  Trust  Company,  in  the  dty  of 
New  York,  for  collection  only.  Before  the  bill  matured,  the  trust  company 
transferred  it  to  the  plaintiffs  as  collateral  security  for  borrowed  money. 
The  plaintiffs,  at  the  time  of  such  transfer,  had  no  actual  notice  of  the 
ownership  of  the  bill  hy  the  defendants,  but  received  the  same  banafide^ 
and  in  the  usual  course  of  business.  The  bill  was  made  payable  to  the 
order  of  D.  C.  Converse,  cashier,  and  endorsed,  ^^  Pay  to  the  order  of 
Edwin  Ludlow,  cashier,  D.  C.  Converse,  Cr.''  The  only  question  is, 
whether  this  was  the  endorsement  of  the  Muskingum  Branch  Bank,  or 
of  Converse  individually.  If  it  was  an  official  and  not  the  private  act  of 
Converse,  in  fact  done  on  behalf  of  the  bank,  as  the  bill  was  negotiated 
to  the  plaintiffs,  who  are  bona  fide  holders,  the  endorsement  would 
conclude  the  bank  in  favor  of  them,  though  the  Ohio  Life  Insurance  and 
Trust  Company,  its  agent,  acted  in  bad  faith,  and  disobeyed  its  instruc- 
tions, by  negotiating  the  bill  for  its  own  benefit  instead  of  collecting  it 

It  seems  to  me,  on  the  facts,  that  but  one  interpretation  can  be  giyen 
to  Converse's  acts.  Converse  was  the  defendant's  cashier.  A  bill 
drawn  to  '^  D.  C.  Converse,  cashier,"  was  discounted  by  the  defendants. 
The  facts  are  found,  and  it  is  not  controverted,  that  the  Muskingum 
Bank  owned  the  draft,  and  that  it  was  sent  to  the  Ohio  Life  Insurance 
and  Trust  Company  for  collection.  The  trust  company  received  it  from 
the  bank  with  the  endorsement,  *'  D.  C.  Converse,  Cr."  Now,  how  can 
it  be  pretended  that  this  was  the  individual  and  not  the  official  act  of 
Converse?  Although  '^D.  C.  Converse,  cashier,"  was  the  payee  of  the 
draft,  the  bank  claimed  it  as  its  property,  and  to  deal  with  it  as  such. 
Indeed,  a  bill  drawn  to  ^'  D.  C.  Converse,  cashier,"  is,  in  judgment 
of  law,  payable  to  the  bank  of  which  he  is  the  officer.  Being  the  prop- 
erty of  the  bank,  the  endorsement,  **D.  C.  Converse,  Cr.,"  was  made 
by  the  proper  officer,  for  a  proper  purpose.  It  was,  therefore,  an  official 
endorsement.  Had  there  been  nothing  in  the  case  to  connect  the  bill 
with  the  defendant's  bank.  Converse  would  have  been  regarded  as  the 
payee  and  the  endorser  individually,  and  the  abbreviation  affixed  to  his 
name  considered  as  a  descriptio  personm;  but  when  his  official  position 
is  shown,  connected  with  the  facts  that  the  bill  was  the  property  of  the 
bank,  and  in  the  regular  course  of  business  was  transmitted  to  its  agent 
for  collection,  it  is  then  shown  that  the  endorsement  is  an  official  one. 
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The  case  of  the  BanJc  of  Genesee  v.  Patehin  Bank  (19  N.  Y.  R.  812) 
18,  on  this  question,  a  controlling  aathority.  In  that  ease,  S.  B.  Stokes, 
the  cashier  of  the  Fatchin  Bank,  sent  to  the  Bank  of  Genesee,  to  be 
discounted,  a  bill  of  exchange  payable  to  the  order  of  ''  S.  B.  Stokes, 
Cas.,''  endorsed  by  him  with  the  same  addition  to  his  signature,  and 
enclosed  in  a  letter  dated  at  the  banking  house,  and  signed  '^  S.  B. 
Stokes,  Cas/'  It  was  held  that  these  circumstances  imported  that  the 
endorsement  was  that  of  the  Fatchin  Bank,  in  the  regular  course  of 
business,  and  not  that  of  S.  B.  Stokes  individually.  There  is  this 
difference  only  in  the  cases.  In  the  one  cited  the  bill  was  sent  for 
discount,  in  this  for  collection ;  but  plainly  that  could  not  affect  the 
question.  The  intention  in  each  case  to  make  the  bank  a  party  to  the 
paper  is  equaUy  carried  out. 

I  think,  therefore,  the  endorsement  in  this  case  was  that  of  the 
Muskingum  Bank,  and  bound  it  as  such  to  a  bona  fide  holder  of  the  bill. 
Its  liability  as  endorser  certainly  cannot  be  qualified  by  the  consideration 
that  the  bill  was  sent  to  its  agent  not  to  be  negotiated,  but  for  collection 
only.  The  object  of  the  endorsement  was  to  create  a  privity  between 
any  holder  and  the  parties  to  the  paper,  and  it  accomplished  it.  Thera 
was  nothing  on  the  face  of  the  endorsement  to  convey  to  third  parties 
knowledge  of  the  single  purpose  for  which  it  was  made,  nor  wei'e  they 
even  bound  to  ascertain  that  extrinsic  fact.  The  bank  reposed  confi- 
dence in  the  caution  of  its  cashier,  and  in  the  honesty  of  its  agent.  The 
cashier  neglected  to  add  the  restrictive  words  which  would  have  limited 
the  negotiability  of  the  bill,  and  the  agent  abused  the  trust.  I  do  not 
think  that  the  plaintiff,  who  became  a  holder  in  good  faith,  and  in  the 
regular  course  of  business,  should  bear  a  loss  occasioned  by  the  negli- 
gence of  the  one  and  the  bad  faith  of  the  other  agent. 

The  judgment  of  the  Supreme  Court  should  be  Affirmed.^ 


BARLOW  V.  CONGREGATIONAL  SOCIETY. 
SuPBSMs  Judicial  Court  of  Massaghusbtts.    1864. 

[S  AlUfiy  460.] 

Cohtbact  brought  by  the  administrator  of  the  estate  of  Reuben 
Barlow  against  the  Congregational  Society  in  Lee,  upon  the  following 
promissory  note :  — 

^'  $23.00.  Lee,  April  26,  1858.  On  demand,  I,  as  treasurer  of  the 
Congregational  Society,  or  my  successors  in  office,  promise  to  pay 

^  AH  the  judges  concnrred.    The  opinion  of  Inorahaic,  J.,  Ium  been  omitted. 
See  Phelps  v.  Livingston,  8  Boot,  495  (1797) ;  Baldwin  9.  Bank  of  Newbnry,  1 
Wall.  234  (1868).  — Ed. 
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Erastus  Hall  or  order  twentj-three  dollars,  value  received,  with  interest 
Samuel  S.  Rogers,  Treasurer." 

The  declaration  alleged  that  the  defendants,  for  value  received  bj 
them,  made  the  note  by  Samuel  S.  Kogers,  their  treasurer  and  ageo^ 
duly  authorized ;  and  that  it  was  duly  indorsed  to  the  plaintiff's  intes- 
tate. The  defendants  filed  a  general  demurrer,  which  was  overruled  in 
the  Superior  Court,  and  judgment  rendered  for  the  plaintiff ;  and  the 
defendants  appealed  to  this  court. 

Jf.  Wilcox,  for  the  defendants. 

J,  Branning^  for  the  plaintiff. 

Gray,  J.  It  is  well  settled  in  this  Commonwealth  that  the  qaestion 
whether  a  principal  or  his  agent  is  the  part}'  liable  upon  a  n^otiable 
note  or  bill  of  exchange  must  be  ascertained  from  the  instrument  itself, 
at  least  when  both  are  in  law  capable  of  contracting,  and  it  is  not  pre- 
tended that  either  has  adopted  the  name  of  the  other  as  his  own  for  the 
purpose  of  transacting  business.  This  exception  to  the  general  rale 
which  governs  other  parol  (or  unsealed)  agreements  is  derived  from 
the  nature  of  negotiable  paper,  which,  being  made  for  the  very  purpose 
of  being  transferred  from  hand  to  hand,  and  of  giving  to  every  suoces- 
sive  holder  as  strong  a  claim  upon  the  maker  as  the  original  payee  had, 
must  indicate  on  its  face  who  the  maker  is ;  for  any  additional  liability 
of  the  principal,  not  expressed  in  the  form  of  such  a  no|;e  or  bill, 
would  not  be  negotiable ;  and  any  ambiguity,  arising  upon  the  face  ot 
the  writing,  in  determining  whether  it  is  the  promise  of  the  principal  or 
of  the  agent,  must,  on  the  ordinarj'  principles  of  the  law  of  evidenoe, 
be  solved  without  the  aid  of  extrinsic  testimony.  Bank  of  British 
North  America  t;.  Hooper,  5  Gra}^  570,  571,  and  cases  cited ;  Williams 
V,  Bobbins,  16  Gray,  77;  Draper  v.  Massachusetts  Steam  Heating  Co., 
5  Allen,  339  ;  Slawson  v.  Loring,  Id.  342. 

The  plaintiff  has  mainly  relied  upon  the  case  of  Mann  v.  Chandler, 
9  Mass.  335,  in  which  it  was  held  tiiat  promissory  notes  expressed  to 
be  made  by  ^'  I,  the  subscriber,  treasurer  of  the  Dorchester  Turnpike 
Corporation,"  and  signed  *'  Gardner  L.  Chandler,  Treasurer  of  Dor- 
chester Turnpike  Corporation,"  were  the  notes  of  the  corporation,  and 
not  of  the  treasurer.  That  case,  although  it  has  never  been  in  terms 
overruled,  has  never  been  followed  in  this  Commonwealth,  can  hardlj 
be  reconciled  with  the  later  decisions,  and  roust  be  maintained,  if  at 
all,  upon  the  ground  that  the  treasurer  of  a  corporation  is  by  virtue  of 
his  office  tlie  hand  by  which  the  corporation  conducts  all  its  peconiaiy 
affairs,  signs  all  its  commercial  paper,  and  pays  all  its  debts.  Eastern 
Bailroad  v.  Benedict,  5  Gray,  565  ;  Fiske  v.  Eldridge,  12  Gray,  474; 
Draper  v,  Massachusetts  Steam  Heating  Co.,  5  Allen,  339. 

In  that  view,  the  notes  of  the  treasurer  of  a  corporation  would  be 
assimilated  to  those  of  the  cashier  of  a  bank,  which  the  American 
courts,  in  accordance  with  mercantile  usage,  have  often  shown  the 
strongest  inclination  to  treat  as  contracts  of  the  bank.  Mechanics' 
Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.  835,  336 ;  Hartford 
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Bank  v.  Barry,  17  Mass.  94 ;  Folger  v.  Chase,  18  Pick.  63 ;  Bank  of 
Utica  V.  Magher,  18  Johns.  846 ;  Watervliet  Bank  v.  White,  1  Denio, 
613;  Farmera'  &  Mechanics' Bank  of  Michigan  v.  Troy  City  Bank, 
1  Doug.  (Mich.)  470,  472,  473.  It  has  indeed  been  adjudged  by  the 
Supreme  Court  of  the  United  States,  as  well  as  by  this  court,  that  on 
csommercial  paper  payable  to  ^^  A.  B.,  cashier,"  the  bank,  although  not 
named  in  the  instrument,  might  maintain  an  action.  Barney  v.  New- 
comb,  9  Cush.  53 ;  Baldwin  v.  Bank  of  Newbury,  I  Wallace,  234. 
Whether  those  decisions  stand  upon  the  peculiar  relation  between  a 
bank  and  its  cashier,  or  (as  the  opinions  impl}*)  upon  a  general  right  of 
aD3'  principal  to  sue  upon  negotiable  paper  made  to  his  agent,  we  need 
not  here  inquire.  See  West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick. 
230 ;  Commercial  Bank  v.  French,  21  Pick.  486 ;  Fuller  v.  Hooper, 
3  Gray,  341 ;  Eastern  Railroad  v,  Benedict,  5  Gray,  563,  564,  and 
cases  cited ;  Williams  v.  Robbins,  16  Gray,  77 ;  Bank  of  United  States 
«.  Lyman,  20  Vt,  673-677,  and  cases  cited;  S.  C.  12  How.  (U.  S.) 
243. 

But  a  draft  payable  to  ^'  A.  B ,  Treasurer  of  the  Hampshire  Manu- 
facturing  Company,"  has  been  held  to  be  well  indorsed  by  the  signature 
of  **  A.  B.,  Treasurer;"  Chief  Justice  Shaw  saying,  "  This  mode  of 
naming  the  payee,  for  aught  that  appears  on  the  draft,  was  a  descriptio 
personcB.'*  Shaw  v.  Stone,  1  Cush.  253,  254.  Still  more  directly  op- 
posed to  the  case  of  Mann  v.  Chandler  is  that  of  Seaver  v.  Coburn, 
10  Cush.  324,  in  which  it  was  held  that  a  lease  to  Nathan  P.  Coburn, 
"Treasurer  of  the  Eagle  Lodge,  No.  114,  L  O.  O.  F.,"  and  signed 
**  N.  P.  Coburn,  Treas.,"  bound  Coburn  personally.  The  files  of  that 
case  show  that  the  lease  was  under  seal,  and  it  is  common  learning 
that  a  sealed  instrument  takes  effect  more  according  to  its  form,  in  pro- 
portion to  the  apparent  intention,  than  a  simple  contract  ;  but  it  does 
not  appear  by  the  report  or  opinion  that  an^'  stress  was  laid  upon  that 
distinction,  or  upon  its  not  being  shown  that  an  Odd  Fellows'  Lodge 
was  a  corporation  capable  of  contracting. 

All  the  decisions  of  this  court  upon  unsealed  instruments  since  the 
case  of  Mann  r.  Chandler  have  required  something  more  than  a  mere 
description  of  the  general  relation  between  the  agent  and  the  principal, 
in  order  to  make  them  the  contracts  of  the  latter.  Thus  an  agreement 
which  declares  the  signers  to  be  a  committee  of  a  certain  town,  or 
trustees  of  a  particular  meeting-house,  and  is  signed  with  their  own 
names,  without  addition,  is  their  individual  contract  Simonds  «• 
Heard,  23  Pick.  120 ;  Packard  v.  Nye,  2  Met.  47 ;  and  see  Crew  v. 
Petit,  3  Nev.  &  Man.  450 ;  s.  c.  nom.  Rew  v.  Pettet,  1  Ad.  &  El.  196. 
So  a  promissory  note,  in  the  body  of  which  the  principal  is  not  named, 
and  which  is  signed  by  the  agent  in  his  own  name,  does  not,  b}'  the 
mere  addition  to  his  signature  of  the  words  '^  trustee"  or  ^'president" 
of  a  particular  railroad  corporation,  become  the  note  of  the  corpora- 
tion. Fiske  V.  Eldridge,  12  Gray,  474 ;  Haverhill  Ins.  Co.  t^.  Newhall, 
1  Allen,  130.    To  the  same  effect  are  Fogg  v.  Virgin,  19  Me.  352; 
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Hills  V.  Bannister,  8  Cow.  81 ;  Barker  v.  Mechanics'  Ins.  Co.,  3  Wend. 
98 ;  Moss  v.  Livingston,  4  Comst.  208,  We  are  therefore  unwilling  to 
rest  oar  judgment  in  this  case  upon  the  authority  of  Mann  v.  Chandler. 

Nor  can  our  decision  be  governed  by  the  case,  next  cited  by  the 
plaintiff,  of  Dawes  v.  Jackson,  9  Mass.  490,  in  which  an  indenture 
made  by  the  defendant,  ^^  as  superintendent  or  agent  of  the  Massacha- 
setts  State  Prison/'  he  having  authority  by  virtue  of  his  office  to  bind 
the  Commonwealth  in  the  matter  of  that  contract,  was  held  not  to  bind 
him  personally ;  for  that  case  may  have  been  decided  upon  the  groond 
that  the  defendant  was  a  public  agent.  Hodgson  v.  Dexter,  1  Crandi, 
845 ;  Parks  v.  Ross,  11  How.  (U.  S.)  874. 

Upon  the  question  what  words  in  a  simple  contract,  made  by  the 
hand  of  an  agent  of  an  individual  or  private  corporation,  will  bind  the 
principal,  the  line  of  distinction  between  the  cases,  even  in  the  same 
court,  is  very  narrow.  Thus  it  is  well  settled  that  a  promissory  note 
made  by  an  agent,  without  naming  his  principal  in  the  body  of  it,  bat 
signed  "  For  C.  D.,  A.  B.,"  or  "  A.  B.,  agent  for  C.  D.,"  or  '*  A.  B.,  for 
C.  D.,''  is  the  note  of  C.  D.,  the  principal.  Long  v.  Colbnrn,  11  Mass. 
97;  Emerson  v.  Providence  Hat  Manuf.  Co.,  12  Mass.  287;  Ballouv. 
Talbot,  16  Matt,  461 ;  Rice  v.  Gove,  22  Pick.  158 ;  Paige  v.  Stone, 
10  Met.  160 ;  ijx  parte  Buckley,  14  M.  &  W.  469.  But  it  seems  to 
be  equally  well  settled  in  this  coui*t,  and  supported  by  English  ao- 
thority,  that  the  mere  insertion  of  '*  for,'*  or  *'  for  and  in  behalf  of" 
the  principal,  in  the  bodj'  of  the  note,  does  not  make  it  the  contract  of 
the  principal,  if  signed  by  the  mere  name  of  the  agent,  without  addi- 
tion. Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  347 ;  Morell  v. 
Codding,  4  Allen,  408 ;  Penkivil  v.  Connell,  5  Exch.  881 ;  Tanner  9. 
Christian,  4  El.  &  Bl.  591.  So  a  direction  in  a  bill  of  exchange  drawn 
by  an  agent  to  place  the  amount  ^'  to  the  account''  of  his  principal, 
has  been  held  not  to  exempt  an  agent  signing  his  own  name  without 
addition,  Mayhew  v.  Prince,  11  Mass.  54,  and  papers  on  file  in  Suffolk, 
March  term,  1814;  but  to  bind  the  principal,  when  the  word  '^agent^ 
was  added  to  the  signature.  Tripp  v.  Swanzey  Manuf.  Co.  18  PicL 
292,  298  ;  Fuller  v.  Hooper,  8  Gray,  884. 

Even  the  insertion  in  a  promissory  note  of  the  word  ^^ as"  between 
the  name  of  the  signer  and  the  description  of  bis  relation  to  another 
person,  has  been  held  not  suflQcient  to  exempt  him  from  personal  lia- 
bility, where  the  note  showed  upon  its  face  that  no  other  person  was 
legally  bound ;  as  in  the  case  of  a  promissory  note  made  by  a  guardian 
*'  as  guardian/'  and  repeating  the  word  *^  guardian  **  after  his  signature, 
when  he  had  no  authority  in  law  to  bind  the  person  or  estate  of  his 
ward  by  such  a  note.  Thacher  r.  Dinsmore,  5  Mass.  299 ;  Forster  r. 
Fuller,  6  Mass.  58.  On  like  considerations  it  has  been  held  in  England 
that  a  promise  to  pay  money  made  by  solicitors  *'  as  solicitors,''  bonnd 
them  and  not  their  client  Burrell  v,  Jones,  8  B.  &  Aid.  47.  See  also 
Eaton  V.  Bell,  5  B.  &  Aid.  84. 

But  wherever  it  appears  upon  the  face  of  a  simple  contract  nuide  by 
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the  agent  of  one  named  therein,  and  whom  he  can  legally  bind  thereby, 
that  he  acts  as  agent  and  intends  to  bind  his  principal,  the  law  will 
g^ve  effect  to  the  intention,  in  whatever  form  expressed.  Thus  it 
seems  to  be  well  settled  in  England  that  an  authorized  agent  making  a 
written  agreement  ^^  by  procuration  of  his  principal,  binds  his  princi- 
pal  only.  Lord  Ellenborough,  in  Leadbitter  v.  Farrow,  5  M.  <Sr  S.  345 ; 
Wightman  and  Crompton,  JJ.,  in  Mare  v.  Charles,  5  Ei.  &  Bl.  980.  So 
this  court,  in  what  has  long  since  become  a  leading  case,  held  that  an 
agreement  written  uix>n  the  back  of  a  negotiable  promissory  note  in 
these  words :  ^^  By  authority  from  J.  De  Wolf,  Jr.^  I  hereby  guaranty 
the  payment  of  l^is  note.  Isaac  Clap,*'  was  the  contract  of  De  Wolf. 
New  England  Marine  Ins.  Co.  r.  De  Wolf,  8  Pick.  56.  And  an  agree* 
ment  in  which  ^'  the  undersigned,  committee  for  the  First  School  Dis* 
trict,"  promise  in  behalf  of  said  district  to  paj'  a  certain  sum  for 
building  a  school-house  therein,  signed  by  the  individual  members  of 
the  committee,  with  the  word  ^^  committee''  opposite  all  their  names, 
has  been  held  by  the  Supreme  Court  of  Maine  not  to  make  them  per- 
sonally liable.  Andrews  v,  Estes,  2  Fairf.  267.  See  also  Abbey  r. 
Chase,  6  Cush.  56  ;  Tripp  v.  Swanzey  Manuf.  Co.,  and  Fuller  r.  Hooper, 
above  cited ;  Bank  of  Australasia  v.  Breillat,  6  Moore,  P.  C.  161,  189 ; 
Lewis  V.  Nicholson,  18  Q.  B.  503 ;  Green  v,  Kopke,  18  C.  B.  549. 

The  case  now  before  the  court  is  stronger  against  the  principal  than 
any  of  these.  The  note  is  dated  at  Lee,  and  calls  the  person  who 
affixes  the  signature  ^'  treasurer  of  the  Congregational  Society,"  thus 
distinctly  naming  the  Congregational  Society  in  Lee,  and  showing  who 
the  principal  is ;  the  promise  contained  in  the  note  is  expressed  to  be 
made  by  the  writer  *'  as  treasurer  of"  that  society ;  it  does  not  promise 
a  payment  by  the  present  treasurer  at  all  events,  but  by  him  ^'  or  his 
•Qccessors  in  office,^'  which  could  not  be  if  the  note  were  merely  his 
personal  act,  and  not  the  act  of  the  corporation  whose  agent  he  was ; 
and  the  designation  of  his  office  Is  repeated  after  his  signature.  In 
short,  the  note  not  only  names  the  principal,  describes  the  relation 
between  the  principal  and  the  agent»  and  declares  the  note  to  be 
made  in  execution  of  the  agency,  but  it  cannot  take  effect  according  to 
its  terms,  except  as  the  note  of  the  principal. 

As  the  intention  to  bind  the  defendants  thus  appears  upon  the  face 
of  the  note,  and  it  is  alleged  in  the  declaration  and  admitted  by  the 
demurrer  that  the  agent  had  authority  to  bind  them,  the  judgment 
must  be  Demurrer  overruled,^ 

1  See  Klostermaiin  v.  Loos,  5S  Mo.  290  (1874).  —  So. 
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TUCKER  MANUFACTURING  COMPANY  v.  FAIRBANKS  ahd 

OTHERS. 

Supreme  Judicial  Court  of  Massachusetts.     1867. 

[98  Mass,  101.] 

Contract  against  David  Fairbanks  &  Co.  as  drawers  of  the  following 
bill  of  exchange :  — 

"  $4,469.76.  Boston.  March  23, 1866, 

*'  Two  months  after  date  pay  to  the  order  of  Messrs.  Hiram  Tacker 
&  Co. ,  four  thousand  four  hundred  and  sixt^'-nine  ^^  dollars,  Yalne 
received,  and  charge  the  same  to  account  of 

"  David  Fairbanks  &  Co., 

'^  Agts,  Piscataqua  F.  &  M.  Ins.  Ca 
**  To  Piscataqua  F.  &  M.  Insurance  Co.,  So.  Berwick,  Me." 

Across  the  face  of  the  draft  was  written,  '^  Accepted  for  the  Treasurer, 
David  Fairbanks,  President; "  and  on  the  back,  ^^Paj-able  in  Boston, 
Hiram  Tucker  &  Co." 

Trial  by  jury  was  waived,  and  the  case  heard  by  Foster,  J.,  who 
found  the  followipg  facts :  The  signatures  of  all  the  paities  to  the  bill 
were  proved  or  admitted.  It  was  actually  made  and  delivered  to  the 
officers  of  the  plaintiff  corporation,  and  accepted  by  them  on  the  Sd  of 
April,  1866,  in  payment  and  satisfaction  of  the  amount  of  a  loss  by  fire, 
due  on  a  policy  of  insurance  effected  by  Hiram  Tucker  &  Co.  in  the 
Piscataqua  Fire  and  Marine  Insurance  Company,  which  had  been 
ascertained  on  the  2dd  of  March,  and  was  payable  sixty  days  after- 
wards, and  had  been  assigned  by  Hiram  Tucker  &  Co.  to  the  plaintiift 
on  the  26th  of  March.  The  plaintiffs  had  fhll  knowledge  of  all  the  cir- 
cumstances under  which  the  bill  was  made.  The  insurance  company, 
at  the  time  of  delivering  it,  took  ftom  the  plaintiffs'  treasurer  this 
receipt :  — 

"Piscat4iqiia  Fire  and  Marine  Ins.  Co.,  Treasnrer'B  Office, 
^'  $4,469.76.  8o.  Bebwick,  Ms.,  April  3, 1S66. 

<'  Received  of  the  Piscataqua  Fire  and  Marine  Insurance  Companj, 
forty-four  hundred  and  sixty-nine  and  ^^  dollars,  in  full,  for  loss  and 
damage  to  my  property  by  fire  on  the  19th  of  March,  1866,  insured  by 
policy  No.  16,907  in  said  company. 

"  Tucker  Manufacturing  Co.  R.  S.  Fat,  Treas" 

« 

No  evidence  was  offered  of  any  fraud  attending  the  making  of  the 
bilL  The  defendants  offered  parol  evidence  tending  to  show  that  it 
was  not  expected  or  intended  that  they  should  be  liable  on  the  bill,  that 
it  was  given  only  to  settle  the  loss,  and  was  supposed  and  expected  by 
both  parties  to  create  a  debt  against  no  one  but  the  insurance  company.  - 
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But  the  judge  excluded  such  evidence,  and  held  that  the  question  of  the 
defendants'  liability  must  be  determined  by  the  instrument  itself.^  .  .  . 

Upon  these  facts  the  presiding  judge  found  that  due  presentment  and 
notice  had  been  waived  by  the  defendants ;  and  reserved  the  questions, 
whether  the  facts  warranted  this  finding,  whether  the  defendants  were 
liable  personally  as  drawers  on  the  face  of  the  bill^  and  whether  the 
parol  evidence  offered  by  them  should  have  been  received  for  the  con- 
sideration of  the  full  court,  according  to  whose  opinion  judgment  was 
to  be  entered  for  the  plaintiff,  or  for  the  defendant,  or  a  new  trial 
ordered. 

(7.  Browne^  for  tlie  plaintiffs. 

H.  A.  Scudder^  for  the  defendants. 

Gray,  J.^  2.  It  is  equally  clear  that  the  liability  of  the  defendants 
as  drawers  of  a  negotiable  instrument  must  be  determined  from  the 
instrument  itself.  This  is  too  well  settled  to  admit  of  discussion. 
There  is  no  distinction  in  this  respect  between  the  drawer  of  a  bill  of 
exchange  and  the  maker  of  a  promissory  note.  Bank  of  British  North 
America  r.  Hooper,  5  Gray,  667 ;  Bass  v.  O'Brien,  12  Gray,  481 ; 
Slawson  v.  Loring,  5  Allen,  342 ;  Barlow  v.  Congregational  Society  in 
Lee,  8  Allen,  460 ;  Arnold  v.  Sprague,  34  Vt.  402 ;  Met.  Con.  108. 

3.  The  question  whether  the  defendants  are  liable  upon  the  face  of 
the  bill  requires  more  consideration.  The  difficulty  is  not  in  ascertaining 
the  general  principles  which  must  govern  cases  of  this  nature,  but  in 
applying  them  to  the  different  forms  and  shades  of  expression  in  par« 
ticalar  instrumentii  In  order  to  exempt  an  agent  from  liability  upon 
an  instrument  executed  by  him  within  the  scope  of  his  agency,  he  must 
not  only  name  his  principal,  but  he  must  express  by  some  form  of  words 
that  the  writing  is  the  act  of  the  principal,  though  done  by  the  hand  of 
the  agent.  If  he  expresses  this,  the  principal  is  bound,  and  the  agent 
Is  not  But  a  mere  description  of  the  general  relation  or  office  which 
the  person  signing  the  paper  holds  to  another  person  or  to  a  corporation, 
without  indicating  that  the  particular  signature  is  made  in  the  execution 
of  the  office  and  agency,  is  not  sufficient  to  charge  the  principal  or  to 
exempt  the  agent  from  personal  liability.  Amid  the  great  variety  of 
language  which  may  be  used  by  merchants  in  haste  or  thoughtlessness, 
ignorant  or  unmindful  of  legal  rules,  or  not  anticipating  the  importance 
of  holding  one  party  rather  than  the  other  responsible,  it  must  often 
happen  that  cases  fall  very  near  the  dividing  line ;  and,  in  order  to 
maintain  uniformity  of  decision,  it  is  necessary  for  the  court  to  refer 
to  the  cases  already  adjudicated,  especially  within  its  own  jurisdiction. 

The  authority  which  at  first  sight  seems  most  strongly  to  support  the 
position  of  the  defendants  is  that  of  Ballon  v.  Talbot,  16  Mass.  461,  in 
which  a  note  signed  ''  Joseph  Talbot,  agent  for  David  Perry,''  was  held 
not  to  bind  Talbot  personally.    That  case  has  since  been  recc^ized 

^  FftctB  indicating  waiver  of  presentment  and  notice  have  been  omitted.  —  Eo. 
*  After  discnssing  the  waiver  of  presentment  and  notice. — Ed. 
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and  followed  in  this  Commonwealth.  Jefts  v.  York,  4  Cash.  872  \  Page 
V.  Wight,  14  Allen,  182.  But  the  important  and  effective  word  in 
Ballou  V.  Talbot  was  not  the  word  ^' agent,"  nor  the  name  of  the 
principal;  but  the  connecting  word  '^  for,"  which  might  indeed  indicate 
merely  the  relation  which  the  agent  held  to  the  principal ;  but  whidi 
was  equally  apt  to  express  the  fact  that  the  act  was  done  in  behalf  o( 
the  principal,  in  the  same  manner  as  if  the  words  had  been  transposed 
thus:  "For  David  Perry,  Joseph  Talbot,  agent"  See  Deslandes  v. 
Gregory,  2  £1.  <&  El.  602.  This  is  made  manifest  by  considering  that 
if  the  word  "  agent"  had  been  wholly  omitted,  and  the  form  of  the 
signature  had  been  simply  "  Joseph  Talbot,  for  David  Perry,"  or  "For 
David  Perry,  Joseph  Talbot,"  it  would  have  been  well  executed  as  the 
contract  of  the  principal,  even  if  it  had  been  under  seal,  and  of  coorse 
not  less  so  in  the  case  of  a  simple  contract.  Long  v.  Colburn,  11  Mass. 
97;  Emerson  v.  Providence  Hat  Manufacturing  Co.,  12  Mass.  2S7; 
Mussey  v.  Scott,  7  Cush.  215;  Met.  Con,  105,  110. 

On  the  other  hand,  in  Hills  v.  Bannister,  8  Cowen,  31,  a  note  signed 
by  two  persons,  with  the  addition  ^^  Trustees  of  Union  Religious 
Society,  Phelps"  (who  were  a  legal  corporation),  was  held  to  bind  the 
signers  personally  ;  and  in  Barker  v.  Mechanic  Insurance  Co.,  3  Wend. 
94,  a  note  signed  '^  John  Franklin,  President  of  the  Mechanic  Fire 
Insurance  Company,"  was  held  on  demurrer  not  to  be  the  note  of  the 
company,  although  alleged  to  have  been  made  within  the  authority  of 
the  president  and  the  scope  of  the  legitimate  business  of  the  corporation ; 
the  court  saying :  '^  In  this  case,  there  is  an  avermen%  that  the  president 
was  lawfully  authorized ;   but  it  does  not  appear  that  he  acted  under 
that  authority ;  he  does  not  say  that  he  signs  /or  the  company;  he 
describes  himself  as  president  of  the  company,  but  to  conclude  the 
company  by  his  acts  he  should  have  contracted  in  their  name,  or  at 
least  on  their  behalf."    The  variation  between  the  words  * '  for  "  and 
*^  of "  seems  at  first  view  slight;  but  in  the  connection  in  which  they 
are  used  in  signatures  of  this  kind  the  difference  is  substantial.    ^' Agent 
of"  or  '^  president  of"  a  corporation  named  simply  designates  a  personal 
relation  of  the  individual  to  the  corporation.     ^'  Agent  for  "  a  particular 
person  or  corporation  may  designate  either  the  general  relation  which 
the  person  signing  holds  to  another  party,  or  that  the  particular  act  in 
question  is  done  in  behalf  of  and  as  the  very  contract  of  that  other; 
and  the  court,  if  such  is  manifestly  the  intention  of  the  parties,  maj 
construe  the  words  in  the  latter  sense.     But  even  ^^  agent  for"  has  been 
held  under  some  circumstances  a  mere  descriptio  personcB  of  the  agent* 
as  in  De  Witt  v.  Walton,  5  Selden,  570,  in  which  the  name  following 
these  words  was  not  the  proper  name  of  the  principal,  but  the  name  of 
a  newspaper  which  the  agent  carried  on  in  the  principal's  behalf,  and  a 
note  signed  '^  David  Hoyt,  agent  for  The  Churchman,"  was  held  to  be 
the  note  of  Hoyt  and  not  of  his  principal ;  and  in  Shattuck  v.  Eastman, 
12  Allen,  369,  in  which  it  was  held  that  a  paper  in  the  form  of  t 
receipt,  signed  ^'  Robert  Eastman,  Agent  for  Ward  6,  Lowell,  Mass.," 
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if  executed  ander  such  ciroumstaDces  as  to  amoant  to  a  contract,  might 
be  binding  on  the  agent  personally.  In  Fiske  v.  Eldridge,  12  Gray, 
474,  in  a  carefnl  review  of  the  cases  by  Mr.  Justice  Dewey,  the  New 
York  decisions  above  mentioned  were  quoted  with  approval,  and  a  note 
signed  *^  John  T.  Eldridge,  Trustee  of  Sullivan  Railroad,"  was  held  to 
be  the  personal  note  of  Eldridge.  In  Haverhill  Insurance  Co.  v.  New- 
hall,  1  Allen,  130,  a  note  signed  ^^  Cheever  Newhall,  President  of  the 
Dorchester  Avenue  Railroad  Company/'  was  held  to  bind  Newhall 
personally,  although  given  by  him  to  an  insurance  company  (as  was 
expressed  in  the  note  itself)  in  consideration  of  a  policy  issued  to  the 
railroad  corporation,  which  he  was  in  fact  authorized  to  obtain  and  sign 
the  note  for.  See  also  Fullam  v.  West  Brookfield,  9  Allen,  1 ;  Morell 
r.  Codding,  4  Allen,  403 ;  Tanner  v.  Christian,  4  El  <&  Bl.  591 ;  Parker 
V.  Winslow,  7  El.  &  Bl.  942;  Price  v.  Taylor,  5  H.  &  N.  540; 
Bottomley  v.  Fisher,  1  H.  &  C.  211. 

This  case  is  not  distinguishable  from  those  just  stated.  It  differs 
from  Ballon  v.  Talbot,  in  omitting  the  word  '^  for  "  (the  only  evidence, 
contained  in  the  note  there  sued  on,  that  it  was  made  in  behalf  of  the 
principal),  leaving  the  words  '^  Agts.  Piscataqua  F.  &  M.  Ins.  Co."  as 
a  mere  description  of  the  persons  signing  this  bill.  The  cases  of  Mann 
9.  Chandler,  9  Mass.  335 ;  Despatch  Line  of  Packets  v.  Bellamy  Manu- 
facturing Co.,  12  N.  H.  205,  and  Johnson  v.  Smith,  21  Conn.  627,  can- 
not avail  the  defendants  against  the  later  decisions  of  this  court  See 
12  Gray,  476 ;  8  Allen,  461,  462.  The  name  of  the  principal  does  not 
appear  in  the  body  of  the  bill  The  address  of  the  bill  to  the  corpora* 
tion  and  the  request  to  them  to  charge  the  amount  to  the  account  of  the 
drawers  have  certainly  no  tendency  to  show  that  the  drawers  are  the 
same  as  the  corporation,  the  drawees.  The  fact  that  the  bill  was 
delivered  to  the  plaintiffs  by  the  insurance  company,  as  shown  by  the 
contemporaneous  receipt,  does  not  make  it  the  less  the  promise  of  the 
signers.  The  defendants  must  therefore  be  held  personally  responsible 
as  the  drawers  of  the  bill.  Judgment  far  the  plaintiffs.'^ 

1  Compare  dupman  v,  Foster,  119  Mats.  189  (1S75).— E]»i 


618  CABPENTER  V.  FARNSWOKTH.  [CHAP.  IV. 


CARPENTER  v.   FARNSWORTH. 
Supreme  Judicial  Court  op  Massachusetts.     1871. 

[106  Afass.  561]. 

Contract  on  a  bank  cheek,  of  the  face  of  which  the  following  is  t 
copy :  — 

The  Boston  National  Bank. 
$19.20.  Boston,  September  9,  1869. 

Pay  to  L.  W.  Chamberlin  or  J.  E.  Carpenter  or  order,  nine- 
teen dollars  ^^. 

I.  D.  Farnsworth,  Treasurer, 


iETNA 
MILLS. 


The  case  was  submitted  to  the  judgment  of  the  Superior  Court,  and 
on  appeal  of  this  court,  on  facts  agreed  substantially  as  follows :  Tlie 
^tna  Mills  owed  Chamberlin  $19.20  for  an  order  accepted  by  them 
payable  to  him  or  order,  and  Chamberlin  indorsed  the  order  to  the 
plaintiff,  who  requested  the  defendant  to  pa}'  it,  whereupon  the  defend- 
ant,  who  was  the  treasurer  of  the  ^tna  Mills  and  authorized  to  sign 
checks  for  them,  gave  the  plaintiff  the  check  declared  on.  The  Boston 
National  Bank  refused  payment  of  the  check,  and  due  notice  thereof 
was  given  to  the  defendant. 

Ji  E,  Carpenter^  pro  se, 

W.  P.  Walley,  for  the  defendant. 

Grat,  J.  The  writing  sued  on,  being  payable  in  the  alternative  to 
either  of  the  persons  named  or  order,  would  seem  not  to  be  a  negotiable 
instrument.  Osgood  v.  Pearsons,  4  Gray,  455.  But  it  is  immaterial 
whether  it  is  or  is  not.  If  it  is,  the  question  who  is  liable  thereon  as 
drawer  must  in  all  cases  be  determined  fW>m  the  instrument  itself. 
Tucker  Manufacturing  Co.  v.  Fairbanks,  98  Mass.  101,  104,  and  an- 
thorities  there  cited.  If  it  is  not,  there  is  nothing  in  the  circumstances 
under  which  it  was  made  to  show  an  intention  to  charge  the  defendant 
personally,  for  it  is  admitted  to  have  been  given  in  payment  for  a  debt 
of  the  JEtna  Mills.  And  accordingly  the  onl}*  ground  upon  which  the 
plaintiff  seeks  to  charge  the  defendant  is  that  he  appears  upon  the  face 
of  the  paper  to  be  the  drawer  thereof. 

But  we  are  of  opinion  that  this  case  does  not  fall  within  that  class, 
to  which  all  those  cited  for  the  plaintiff  belong,  in  which  the  name  (tf 
the  principal  appears  upon  the  instrument  by  way  of  mere  designation 
of  the  general  relation  which  the  signer  holds  to  a  corporation ;  and 
that  this  check  manifests  upon  its  face  that  the  writing  is  the  act  of  the 
principal,  though  done  by  the  hand  of  an  agent,  or  in  other  words,  that 
it  is  the  check  of  the  Jctna  Mills,  executed  by  Farnsworth  as  their 
treasurer  and  in  their  behalf. 

The  case  is  not  distinguishable  from  those  in  which  similar  instrn- 
ments  have  been  held  by  this  court  to  be  the  contracts  of  the  principal 
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ovly.  The  court  has  always  laid  hold  of  any  indication  on  the  face  of 
the  paper,  however  informally  expressed,  to  enable  it  to  carry  oat  the 
intentions  of  the  parties.  In  Tripp  v,  Swanzey  Paper  Co.,  13  Pick. 
291,  a  draft  not  naming  the  principal  otherwise  than  by  concluding 
*^and  charge  the  same  to  the  Swanze}'  Paper  Company,  yours  respect- 
fully, Joseph  Hooper,  Agent,"  was  held  to  be  the  draft  of  the  company. 
In  Fuller  v.  Hooper,  3  Gray,  334,  a  draft  with  the  words  ^  <  Pompton 
Iron  Works  "  printed  in  the  margin,  and  concluding  "  which  place  to 
account  of  Pompton  Iron  Works,  W.  Burtt,  Agent/'  was  held  to  bind 
the  proprietor  of  the  Pompton  Iron  Works ;  and  in  Bank  of  British 
North  America  t;.  Hooper,  5  Gray,  567,  in  which  a  draft  concluding 
^*  and  charge  the  same  to  account  of  Proprietors  Pembroke  Iron 
Works,  your  humble  servant,  Joseph  Barrell,''  without  otherwise  nam- 
ing a  principal  or  disclosing  the  signer's  agency,  was  held  to  bind  him 
only,  it  was  said  by  the  court  that  in  Fuller  v.  Hooper,  the  words 
^'Pompton  Iron  Works"  in  the  margin  of  the  draft  fully  disclosed  the 
principal,  and  that  the  draft  was  drawn  on  his  behalf.  So  in  Slawson 
V.  Loring,  5  Allen,  340,  343,  in  which  a  draft,  having  the  words  ''Office 
of  Portage  Lake  Manufacturing  Companj',  Hancock,  Michigan,"  printed 
at  the  top,  was  signed  ^^  I.  R.  Jackson,  Agent,''  Chief  Justice  Bigelow 
said,  ^^  No  one  can  doubt  that  on  bills  thus  drawn  the  agent  fully  dis- 
closes his  principal,  and  that  the  drawer  could  not  be  personally  chaise- 
able  thereon." 

The  instrument  in  question  therefore  binds  the  corporation,  and  not 
its  treasurer  personally ;  the  Judgment  of  the  Superior  Court  must  be 
reversed,  and  there  must  be  Judgment  for  the  defendant.^ 


STURDIVANT  and  another  v.  HULL. 
Supreme  Court  of  Maine.     1871. 

[59  Me.  172.] 

On  exceptions  to  the  ruling  of  Goddard,  J.,  of  the  Superior  Court 
for  the  county  of  Cumberland,  at  the  November  term,  1870. 

Barbo'ws,  J.  Assumpsit  by  the  payees  against  the  maker  of  a 
promissory  note  of  the  following  tenor :  — 

$225.00  Portland,  Dec.  20,  1869. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Sturdivant  &  Co.,  two  hundred  and  twenty-five  dollars. 
Payable  at  either  bank  in  Portland,  with  interest.  Value 
received. 

John  T.  Hull,  TVeas.  St.  PattPs  Parish, 

1  Ace. :  Hitchcock  v.  Bachanan,  105  U.  S.  416  (18S1).~£]>. 


U.S.I.R 

Stamp. 
26  centB. 
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The  signatare  to  the  note  was  not  denied,  but  the  defendant  offered 
to  prove,  and  if  evidence  dehors  the  note  is  admissible  for  that  purpose 
we  must  consider  it  as  proved,  that  at  the  time  the  note  was  made 
defendant  was  treasurer  of  St.  Paul's  Parish,  and  made  the  note  in 
suit,  in  behalf  of  said  parish  and  for  their  sole  benefit,  in  renewal  of  a 
former  note  given  by  his  predecessor,  Moody,  for  lumber  used  in  build- 
ing their  parish  church,  and  that  defendant  never  received  any  personal 
consideration  or  any  consideration  for  the  note,  other  than  the  fore- 
going. And  that  these  facts  were  known  to  the  plaintiffs  when  the 
note  was  given,  and  that  the  understanding  and  intention  of  both 
parties,  then,  was  that  it  was  the  note  of  the  parish  and  not  of  the 
defendant. 

As  the  suit  is  between  the  original  pai*ties  to  the  note,  it  follows  that 
if  the  proffered  evidence  showed  that  there  was  no  valid  consideration 
for  the  defendant's  promise,  it  should  have  been  admitted.  But  sacfa 
is  not  the  case.  It  is  not  necessarj*  that  the  consideration  should  hare 
enured  to  the  personal  benefit  of  the  promisor,  and  the  surrender  of 
the  previous  note,  or  the  extension  of  the  term  of  credit  origioallj 
given  to  the  parish  for  the  lumber,  would,  either  of  them,  be  a  sof- 
flcient  consideration  for  the  defendant's  note. 

The  case  presents  but  two  questions :  — 

1.  Whether  the  defendant's  liability  must  be  determined  solely  by 
the  written  instrument  which  he  has  subscribed,  excluding  the  evidence 
above  offered  to  control  its  construction? 

2.  If  so,  does  the  true  construction  of  it  make  it  his  note,  or  that  of 
the  parish  ? 

I.  Now,  when  parties  are  competent  witnesses,  and  stand  ready  to 
testify  (if  allowed)  not  only  to  their  own  intentions,  but  to  those  of  the 
other  party  to  the  contract,  the  wisdom  of  the  long  established  mle, 
which  requires  all  parties  to  written  contracts,  at  then:  peril,  to  state 
what  they  mean  to  abide  by  in  the  writing  itself,  and  prohibits  them 
from  resorting  to  oral  testimony  to  contradict  or  vary  its  terms,  grows 
more  apparent  every  day. 

One  of  the  illustrations  of  this  rule,  given  by  Mr.  Greenleaf  in  bis 
Treatise  on  Evidence,  Vol  1,  p.  320,  ed.  of  1842  (citing  Stackpole  9. 
Arnold,  11  Mass.  27),  runs  thus:  '^  Where  one  signed  a  promissoiy 
note  in  his  own  name,  parol  evidence  was  held  inadmissible  to  show 
that  he  signed  it  as  the  agent  of  another,  on  whose  property  he  had 
caused  insurance  to  be  effected  by  the  plaintiff,  at  the  owner's 
request." 

When  a  man  has  deliberately  said,  in  writing,  **  I  promise  to  paj," 
and  a  valid  consideration  for  the  promise  is  shown,  .right  and  jaattoo 
are  not  very  likely  to  be  the  gainers  by  allowing  him  to  retract  and  to 
undertake  to  prove  that  he  did  not  actually  mean,  '*  I  promise,"  bat 
that  he  meant,  and  the  other  party  understood  that  he  meant,  that 
some  third  party,  whose  promise  the  writing  does  not  purport  to  be, 
undertook  the  payment. 
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It  is  better  that  a  careless  or  ignorant  agent  should  sometimes  pay  for 
his  principal,  than  to  subject  the  construction  of  valid  written  contracts 
to  the  manifold  perversions,  misapprehensions,  and  uncertainties  of 
oral  testimonj'. 

And  upon  this  point  the  decisions  (although,  in  cases  of  like  type 
with  this,  they  are  somewhat  conflicting,  or  at  least,  distinguished  with 
scarcely  a  shade  of  difference,  upon  the  question  of  the  construction 
o/  the  instrument  itself)  will  be  found  concurring.  Andrews  v.  Estes, 
11  Maine^  270;  Hancock  t;.  Fairfield,  30  Maine,  299;  Slawson  v. 
luring,  5  Allen,  342 ;  Draper  v.  Mass.  Steam  Heating  Co.,  5  Allen, 
338 ;  Barlow  t;.  Cong.  Soc.  in  Lee,  8  Allen,  460 ;  Tucker  Manuf.  Co. 
o.  Fairbanks,  98  Mass.  104,  and  cases  there  cited.  •  .  .^ 

The  defendant's  liability  must  be  ascertained  hy  an  examination  of 
the  note  itself.  • 

II.  As  has  already  been  suggested,  the  cases  involving  the  construc- 
tion of  similar  instruments  are  more  difficult  to  reconcile  than  those  in 
which  the  point  just  disposed  of  has  been  considered.  Apparently 
slight  changes  in  the  phraseolog}*  have  affected  the  construction  adopted 
by  different  courts,  and  by  the  same  court  in  different  cases.  There  is 
a  necessity  for  a  careful  examination  and  comparison  of  the  numerous 
decisions.  This  we  have  endeavored  to  make,  and  the  result  is,  we 
are  satisfied  that  the  weight  of  reason  and  authority  demonstrates  that 
this  is  the  personal  contract  of  the  defendant  and  not  that  of  the  parish 
of  which  he  was  treasurer. 

There  are  no  appropriate  words  in  it  to  show  that  it  was  the  contract 
of  the  parish,  or  that  it  was  made  by  the  defendant  in  its  behalf.  He 
does  not  say  that  he  promises  as  treasurer,  or  use  any  language  signifi- 
cative of  an  intention  to  bind  his  successors  in  office,  as  in  Barlow  v. 
Cong.  Soc.  in  Lee ;  in  which  case  Mann  v.  Chandler,  a  per  curiam 
opinion  reported  9  Mass.  335,  is  disavowed  as  an  authority,  and  it  is 
said  that  '^  all  the  decisions  of  this  court  upon  unsealed  instruments, 
since  the  case  of  Mann  v.  Chandler,  have  required  something  more  than 
a  mere  description  of  the  general  relation  between  the  agent  and  the 
principal,  in  order  to  make  them  the  contracts  of  the  latter."  Vide  8 
Allen,  461,  462,  463. 

In  Hayerhill  M.  F.  Insurance  Co.  v.  Newhall,  1  Allen,  130,  upon  a 
note  signed,  ^^Cheever  Newhall,  president  of  the  Dorchester  Avenue 
Railroad  Company,"  though  it  was  agreed  that  the  defendant,  at  the 
time  of  signing  the  note,  was  the  president  of  said  compan}' ;  that  it 
was  given  in  consideration  of  a  policy  of  insurance  issued  by  the  plain- 
tiffs to  that  company,  upon  property  owned  by  them,  and  that  the  de- 
fendant was  duly  authorized  by  the  company  to  obtain  the  insurance 
and  sign  the  note,  it  was  held  that  the  form  of  the  note  only  was  to  be 
looked  at  upon  the  question  of  chai^ng  the  defendant ;  that  he  had 

1  The  omitted  pasBages  pointed  oat  that  the  genezal  rale  is  not  abrogated  by  oei^ 
tain  Btatntorj  provisiona.  —  Ed. 
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fixed  a  personal  liabilitj' upon  himself  by  the  use  of  the  words,  "I  prom- 
ise to  pay/'  and  that  this  liability  was  not  affected  by  the  descriptive 
addition  to  his  signature. 

In  Fiske  v.  Plldridge,  12  Gra}',  474,  the  note  was  signed  *' John  S. 
Eldridge,  Trustee  of  Sullivan  Railroad,"  and  the  defendant  was  held 
personally  liable,  though  he  proved  that  he  was  trustee  of  the  railroad 
company,  and  as  such  had  entire  charge  of  its  property  and  business, 
and  gave  the  note  in  suit  to  take  up  a  promissory  note  of  the  corpora- 
tion, and  delivered  with  it  bonds  of  the  corporation  as  collateral  securitj 
for  its  paj^mcnt 

The  defendant's  counsel  relies  upon  certain  dicta  intimating  that  the 
case  of  Mann  v.  Chandler  may  be  sustained,  because  the  defendant 
there,  as  here,  was  treasurer  of  the  corporation,  and  that  the  signature 
of  that  officer  may  be  thought,  of  itself,  to  import  a  promise  of  the 
party  whose  treasurer  he  is. 

But  we  should  be  unwilling  to  say  that  the  treasurer  of  a  religions 
corporation  has  any  authority  by  virtue  of  his  office  to  bind  such  cor- 
poration by  the  issue  of  negotiable  promissory  notes,  or  that  the  official 
signature  of  such  treasurer  could  be  considered  as  indicating  the  asser- 
tion of  such  authority,  any  more  than  the  signature  of  a  person  describ- 
ing himself  as  president  or  trustee  of  a  business  corporation  asserts 
the  requisite  authority  on  the  part  of  such  president  or  trustee. 

In  Mann  v.  Chandler,  relied  on  by  the  defendant,  the  special  authcnv 
ity  conferred  by  the  directors  upon  the  treasurer  to  give  the  note  in 
suit  was  shown,  and  in  the  more  recent  cases  above  cited,  from  12  Gray 
and  1  Allen,  such  authority  was  either  admitted  or  proved  without  ob- 
jection. But  the  tendenc}^  of  the  later  decisions,  manifestly,  is  to  hold 
the  man  who  says,  *^  1  promise  to  pa}' "  (without  stating  in  the  writing 
itself  that  he  promises  for  or  in  behalf  of  an}'  other  part}'),  responsible 
personally.  Why  should  it  not  be  so?  That  is  the  plain  and  direct 
import  of  the  language  he  uses.  ^^  I "  is  not  the  language  of  a  corpora- 
tion or  an  association.  It  is  that  of  an  individual  signer.  If  snob 
signer  appends  to  his  signature  a  description  of  himself  as  agent,  presi- 
dent, trustee,  or  treasurer  of  a  corporation,  it  may  import  a  declaration 
on  bis  part,  that,  having  funds  of  such  corporation  in  his  possession, 
he  is  willing  to  be  responsible,  and  accordingly  makes  himself  respon- 
sible for  a  debt  of  theirs. 

And  this  descriptio  persoruB  may  aid  him  in  the  keeping  and  adjust- 
ment of  his  accounts  with  his  different  principals. 

But  without  some  words  in  the  contract  importing  that  he  promises 
for  or  in  behalf  of  his  principal,  he  cannot  avoid  the  personal  liabiiitr 
he  has  thus  assumed. 

In  Seaver  v.  Cobum,  10  Cush.  824,  the  contract  signed  by  defendant 
as  '^  Treasurer  of  the  Eagle  Lodge,"  etc.,  was  held  binding  npon  bim 
personally.  And  the  distinction  which  the  defendant  seeks  to  set  up, 
between  treasurers  and  other  officers  and  agents  of  corporations,  was 
ignored. 


J 
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The  fact  that  it  has  been  su^ested  as  a  possible  groand  upon  which 
the  case  of  Mann  v.  Chandler  (so  often  doubted,  and  so  recently  denied 
to  be  an  authorit}*  in  the  court  which  pronounced  it)  might  be  sustained^ 
can  hardly  be  expected  to  avail  the  defendant  here. 

This  subject  has  been  elaborately  discussed  in  Tucker  Manuf.  Co.  v. 
Fairbanks,  98  Mass.  101,  and  in  Barlow  v.  Cong.  Soc.  in  Lee,  8  Allen, 
460^  and  what  we  have  already  said  may  seem  superfluous. 

It  18  a  satisfaction,  however,  to  know  that  the  view  of  the  law  which 
we  take  comports  well  with  justice  also.  In  the  agreed  statement  of 
facts  which  the  parties  have  appended  to  the  case,  it  appears  that  in 
May,  1870,  the  parish  mortgaged  their  church  edifice  and  other  prop- 
erty to  Henry  A.  Neely  and  the  defendant  and  other  members  of  the 
parish  associated  with  them,  to  secure  them  for  liabilities  assumed  by 
them  for  the  parish,  and  that  in  the  following  month,  before  the  com- 
mencement of  this  suit,  the  equity  of  redemption  from  this  mortgage 
was  sold  on  execution  against  the  parish,  and  purchased  in  by  the 
mortgagees,  so  that  the  appropriation  of  the  materials  furnished  by  the 
plaintiffs  for  the  building  of  the  church,  without  compensation,  would 
seem  to  be  a  sort  of  pious  fraud  which  we  should  be  slow  to  sanction 
so  long  as  a  legal  reason  for  avoiding  it  could  be  found. 

In  the  agreed  statement  it  fhrther  appears,  that  there  never  was  any 
Tote  of  the  parish  authorizing  defendant,  as  treasurer  or  otherwise,  to 
sign  any  negotiable  or  other  paper  for  the  parish,  but,  that  at  a  meet- 
ing of  the  parish  in  September,  1869,  on  defendant's  motion,  it  was 
voted  that  the  parish  assume  the  payment  of  all  liabilities  thus  contracted 
by  said  Neely,  the  defendant  and  others,  by  thus  signing  or  indorsing 
any  notes  for  the  parish,  and  that  they  would  ^'  save  and  hold  harm- 
lead,  from  any  loss  or  injury,  all  persons  whatsoever,  who  may  have  or 
afaall  hereafter  assume  or  become  responsible  for  the  payment  of  any 
debts  of  the  parish."  And  on  the  12th  day  of  May,  1870,  they  voted 
to  assume  the  payment  of  all  notes  signed  by  defendant  as  treas- 
urer.  This  tardy  assumption  might  not  have  availed  the  plaintiffs  in  a 
suit  against  the  parish  on  this  note ;  for  it  seems  to  have  been  held, 
that,  when  one  signs  as  agent  in  such  a  case,  his  authority  at  the  time 
must  be  shown,  and  that  subsequent  ratification  will  not  make  it  go<  d 
as  the  act  of  the  principal. 

Tabor  v.  Cannon,  8  Met.  461 ;  Rossiter  v,  Rossiter,  8  Wendell,  499 

But  the  defendant,  who  is  mortgagee  of  all  the  church  property,  and 
co-owner  of  the  equity  of  redemption,  fortified  by  such  a  vote  may 
haply  find  means  to  make  it  available  for  his  protection. 

Exceptions  overruled.    Judgment  for  pUivniAffB. 

Appleton,  C.  J. ;  Kent,  Walton,  and  Dickebson,  JJ.,  concurred. 
T,  T.  fSnow^  for  the  plaintiffs. 
A.  A.  jStrout,  for  the  defendant.^ 

1  Ace.:  Kendell  9.  Harriman,  75  Me.  497  (1883). 
Compare  Kean  v.  Davis,  21  N.  J.  L.  683  (1847).  —  En. 
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LIEBSCHEBy  AppellaxTv  v.  ERAUS,  Ikplbadbd,  Rbspohdbr. 

SuPBBKB  Court  of  Wisconsin.    1889. 

[74  Wi$.  887.] 

Appeal  from  the  Circuit  Court  for  Milwaukee  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  the  cause  was  submitted  on  the  brief  <rf  Jirani  J. 
Lenichecky  attorney,  and  J.  C.  McKenney^  of  counsel 

For  the  respondent  there  was  a  brief  by  Winkler^  Flanders^  SmUh^ 
Bottum  A  Vilasy  and  oral  argument  by  JP.  C.  Winkler. 

Obton,  J.  This  action  was  brought  on  the  following  piomiBsoij 
note:  — 

**  $637.40.  MiLWAUKBB,  Jamiaiy  Isi,  1887. 

^'  Ninety  days  after  date  we  promise  to  pay  to  Leo  Liebscher,  or 
order,  the  sum  of  six  hundred  and  thirty-seven  dollars  and  forty  oeotB, 
value  received. 

*^San  Pedro  Mining  and  Milling  Conpaxt. 

"  F.  Eraus,  PreHdefU." 

The  plaintiff  demands  Judgment  on  this  note  against  both  the  cor- 
poration and  Frederick  Eraus,  as  joint  makers.  The  defendant  Knuis 
answered  that  he  signed  the  note  for  the  said  San  Pedro  Mining  & 
Milling  Company,  as  its  president,  and  not  otherwise,  and  that  his 
signature  was  placed  upon  said  note  for  the  purpose  of  showing  who 
executed  the  same  on  behalf  of  said  company,  and  as  a  part  of  the 
corporation  signature  to  the  note,  and  for  no  other  purpose.  The 
plaintiff  offered  to  prove  on  the  trial,  substantially,  that  Eraus  did  not 
sign  the  name  of  the  company,  but  signed  his  own  name  as  a  Joint 
maker,  intending  to  bind  himself,  and  that  this  was  according  to  the 
understanding  of  the  parties  at  the  time.  This  offer  was  rejected,  and 
a  verdict  in  favor  of  Eraus  was  directed  by  the  court  This  evidence 
is  admissible  only  on  the  ground  that  there  is  an  ambiguity  in  the  signa- 
tures to  the  note.  If,  in  the  law,  this  signing  imports  that  both  the 
company  and  Eraus  are  Jointly  bound,  or  that  only  the  company  is 
bound,  there  is  no  ambiguity,  and  parol  evidence  to  alter  or  vaij  this 
effect  is  inadmissible.  But  if,  in  the  law,  such  signing  imports  only  thst 
both  are  bound,  or  that  the  company  only  is  bound  according  to  the 
facts  and  circumstances  in  explanation  of  it  and  the  intention  or  under- 
standing of  the  parties,  then  there  is  an  ambiguity  and  the  evidence 
was  proper. 

The  contention  of  the  learned  counsel  of  the  appellant  that  this  sign- 
ing imports  that  both  are  bound  is  inconsistent  with  the  offer  of  sach 
evidence.  The  learned  counsel  of  the  appellant  has  expressed,  in  his 
brief,  the  true  principle  as  follows :  ^'  As  to  the  question  of  parol  eri* 
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dence,  the  rule  of  law  is  that  such  evidence  cannot  be  admitted  to  vary 
the  terms  of  a  contract,  or  to  show  contrary  intention  than  that  dis- 
closed b}'  the  instrument,  unless  there  is  an  ambiguity."  This  has  been 
often  decided  to  be  the  law  by  this  court.  Foster  v.  Clifford,  44  Wis. 
569  ;  Cooper  ?;.  Cleghom,  50  Wis.  113;  Hubbard  t;.  Marshall,  50  Wis. 
322 ;  Gillman  v.  Henry,  53  Wis.  470. 

There  appears  to  be  an  inconsistency  in  cases  where  it  is  first  held 
that  such  a  note  ipso  facto  binds  the  person  who  signed  it  with  his 
official  name,  and  yet  that  parol  evidence  might  be  given  to  make  it 
certain.  Heffher  v.  Brownell,  70  Iowa,  591.  This  case  is  mentioned 
as  the  only  one  in  which  it  has  been  decided  that  such  signing  binds 
the  |)erson  as  well  as  the  corporation;  but  there  would  seem  to  be 
somewhat  of  an  ambiguity  in  the  opinion.  In  Bean  r.  Pioneer  Mining 
Co.,  66  CaL  451,  it  seems  to  have  been  decided  that  a  similar  note 
bound  the  company  alone,  but  that  parol  evidence  was  proper  to  ex- 
plain it  No  case  is  cited,  and  I  can  find  none,  where  it  has  been 
decided  squarely  that  such  a  note  bound  both  the  company  and  the  per- 
son whose  name  appears  below  with  the  name  of  his  office  or  agency, 
or  bound  the  company  alone,  except  the  case  of  Chase  v.  Pattbei^, 
12  Dal^',  171y  where  the  note  was:  '^  We  promise  to  pay,"  etc. 
'*  [Signed]  Enqlish  S.  M.  Co.  H.  Pattbeho,  Manager ;  "  and  it  was 
decided  that  the  company  was  not  bound,  but  that  Pattberg  was.  The 
authorities  are  generally  the  other  way.  In  Draper  t;.  Massachusetts 
Steam-Heating  Co.,  5  Allen,  838,  the  note  was:  ^' We  promise  to 
pay,"  etc.  "  [Signed]  Massachusetts  Steah-Heatino  Company.  L.  S. 
Fuller,  Treasurer."  In  Castle  v,  Belfast  Foundry  Co.,  72  Me.  167,  it 
was :  "  We  promise  to  pay,"  etc.,  *'  at  office  Belfast  Foundry  Company. 
[Signed]  Belfast  Foundry  Company.  W.  W.  Castle,  President*' 
In  Falk  v.  Moebs,  127  U.  S.  597,  it  was :  "  We  promise  to  pay,"  etc., 
**to  the  order  of  Geo.  Moebs,  Sec.  &  Treas.,  at,"  etc.  "  [Signed] 
Peninsular  Cioar  Co.  Geo.  Moebs,  Sec.  &  Treas.,"  and  indorsed 
^*  Geo.  Moebs,  Sec.  &  Treas."  These  notes  were  held  to  be  unambig- 
uous, and  not  explainable  by  parol  evidence,  and  the  notes  of  the 
companies  alone. 

Many  other  cases  of  similar  signing  are  found  in  the  above  cases  and 

in  the  text-books.    See,  also,  Mechem,  Ag.  §  439;    1  Rand.   Com. 

Paper,  188;  1  Daniel,  Neg.  Inst.  §§  299-805;  Gillet  v.  New  Market 

Savings  Bank,  7  Bradw.  499 ;  Scanlan  v.  Keith,  102  HI.  634 ;  Latham 

V.  Houston  Flour-Mills,  68  Tex.  137;  Story,  Ag.  §  154;  Pars.  Notes  <& 

B.  312.     The  question  comes  very  near,  if  not  quite,  having  been 

decided  by  this  court  in  Houghton  r.  First  Nat.  Bank,  26  Wis.  663, 

where  it  is  held  that  an  indorsement  on  a  note  not  belongvpg  to  the 

bank,  by  "  Geo.  Buckley,  Cas.,"  he  being  cashier  of  the  bank,  bound 

the  bank  and  not  himself.     In  Ballston  Spa  Bank  v.  Marine  Bank,  16 

Wis.  120,  it  is  held  that  a  note  signed  bj-  '*  J.  H.  Sidmore,  Cash.," 

bound  the  bank  alone.     In  Rockwell  v.  Elkhom  Bank,  13  Wis.  653, 

where  the  bank  promises  to  pay  in  the  body  of  the  note,  and  it  is  signed 

40 
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only  by  '^  D.  D.  Spenckr,  Cashier/*  it  was  held  that  the  bank  only  wbs 
bound. 

The  principle  of  these  authorities  seems  to  be  "  that  if  the  agent  sign 
the  note  with  his  own  name  alone,  and  there  is  nothing  on  the  face  of 
the  note  to  show  that  he  was  acting  as  agent,  he  will  be  personallj 
liable :  but  if  his  agency  appears  with  his  signature,  then  his  principal 
only  is  bound/^  Here  the  corporation  oould  not  sign  its  own  name, 
and  it  is  not  otherwise  shown  on  the  face  of  the  note  than  that  Kraos 
signed  the  corporate  name,  and  by  adding  the  word  *^  President,"  to 
his  own  name  he  shows  conclusively  that  as  president  of  the  corpora- 
tion he  signed  the  note,  and  not  otherwise.  Such  is  the  natural  and 
reasonable  construction  of  these  signatures,  and  so  it  would  be  geoe^ 
ally  understood.  The  affix,  cashier,  secretarj^  president,  or  agent,  to 
the  name  of  the  person  •sufficiently  indicates  and  shows  that  such  per 
son  signed  the  bank  or  corporate  name,  and  in  that  character  and  capa- 
city alone.  The  use  of  the  word  ''by"  or  "per"  or  "pro"woald 
not  add  to  the  certainty  of  what  Is  thus  expressed.  It  is  not  common 
to  use  these  words  in  commercial  business.  It  is  sufficiently  nnde^ 
stood  that  the  paper  is  signed  by  the  officer  or  agent  named,  and  for 
the  corporation.  But  it  is  useless  to  prolong  this  discussion.  It  is 
almost  too  plain  for  argument  The  note  was  that  of  the  corporation 
alone,  signed  bj*  Eraus  as  its  president  The  Circuit  Court  properly 
rejected  the  offer  of  parol  proof,  and  correctly  instructed  the  jory  to 
find  a  verdict  in  favor  of  Kraus. 

By  the  Court. —  Tf^e  judgment  of  the  Circuit  Court  is  a^ffbrmei^ 

1  Ace, :  Reeve  v.  First  National  Bank,  54  N.  J.  L.  208  (1891). 
See  Miller  v.  Ronch.  150  Mass.  140  (1889). 

For  additional  cases  on  the  topic  dealt  with  in  this  section,  lee  1  Amet*  Cmh  oi 
Bills  and  Notes,  204,  2  id.  216,  221,  224,  650  s<  $eq. 


J 


SECT.  LJ  8CKIMSHIBK  1^.  ALDE&TON.  627 


OHAPTEB  V. 


UNDISCLOSED  FBINCIPAL. 


SECTION  L 
Whether  the  Principal  can  hold  the  Third  Fariff. 

SCRIMSHIRE  V.  ALDERTON. 
Nisi  Pftius,  Lee,  C.  J.    1742-4d. 

[2  5«r.  1182.] 

The  plaintiff;  who  was  a  farmer  in  the  Isle  of  Ely,  sent  op  oats  to 
Bear-Key,  consigned  to  one  Hunt  as  his  factor.  The  custom  of  the 
trade  appeared  to  he,  that  formerly  the  factor  had  id.  per  quarter  for 
selling  them,  and  they  gave  immediate  notice  to  the  farmer  of  the- 
name  of  the  buyer,  and  the  price :  but  this  being  inconvenient  to  farm- 
ers at  a  distance,  it  had  for  many  years  past  been  customary  for  the 
farmer  to  allow  2d.  per  quarter  more,  upon  the  factor's  taking  the  risk 
of  tbe  debts :  since  which  they  had  ceased  to  inform  the  farmers  of  the 
buyers.  The  goods  in  the  present  case  were  sold ;  but  the  factor  fail* 
iDg,  the  plaintiff  (before  actual  payment)  gave  notice  to  the  defendant 
(the  bayer)  not  to  pay  the  factor,  which  he  did,  notwithstanding :  and 
ttierenpon  this  action  was  brought. 

The  Chief  Justice  was  of  opinion,  that  this  new  method  had  not 
deprived  the  farmer  of  his  remedy  against  the  buyer,  provided  there 
was  no  payment  to  the  factor.  And  the  only  reason  of  advancing 
2d.  per  quarter  was,  to  have  both  at  stake:  and  here  being  notice 
before  actual  payment,  there  could  be  no  harm  done.  And  therefore 
he  directed  the  Jury  in  favor  of  the  plaintiff.  They  went  out  and  found 
for  the  defendant;  were  sent  out  a  second  and  a  third  time  to  recon- 
sider it,  and  still  adhered  to  their  verdict ;  and  being  asked  man  by 
man,  they  separately  declared  they  found  for  the  defendant.  Upon 
this  a  new  trial  was  moved  for,  and  no  cause  being  shown  was  accord- 
ingly granted.  And  at  the  sittings  after  this  term  it  came  on  again 
before  a  special  Jury ;  when  the  Chief  Justice  declared,  that  a  factor's 
sale  does  by  the  general  rule  of  law  create  a  contract  between  the 
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owner  and  buyer.  Bat  notwithstanding  this,  the  jury  found  for  the  de- 
fendant; and  being  asked  their  reason,  declared,  that  they  thought 
from  the  circumstances  no  credit  was  given  as  between  the  owner  and 
buyer,  and  that  the  latter  was  answerable  to  the  factor  only,  and  hs 
only  to  the  owner.  ^ 


COTHAY  Aim  othebs  t;.  FENNELL  and  oihebs. 

King's  Bench.     1830. 

[10  B,  ^  a  671.] 

Assuupsrr  on  a  contract  for  the  sale  by  defendants  of  a  quantity  of 
Barbary  gum  to  the  plaintiffs.  Plea,  the  general  issue.  On  the 
trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  last 
Hilary  term,  it  appeared  that  Cothay  carried  on  business  in  London, 
others  of  the  plaintiffs  at  Glasgow,  and  the  rest  at  Manchester.  These 
three  firms  had  agreed  to  be  interested  in  the  purchase,  but  thatCothaj 
should  be  the  actual  purchaser ;  and  he  gave  the  order,  and  the  broker 
knew  him  onlj'.  Upon  this  it  was  contended,  that  Cothay  alone  cooM 
sue  upon  the  contract  so  made.  Lord  Tenterden  overruled  the  objec- 
tion, and  the  plaintiffs  had  a  verdict,  the  defendants  having  leave  to 
move  to  enter  a  nonsuit. 

Oumey  now  moved  accordingly,  and  contended,  that  the  private 
agreement  between  the  three  houses  did  not  give  them  a  joint  right  d 
action  against  the  vendors.  They  were  not  all  parties  to  the  contract, 
and  if  the  vendors  had  been  obliged  to  bring  an  action  on  the  contract^ 
it  must  have  been  against  Cothay  alone.  [Littledale,  J.  Cannot  a 
dormant  partner  sue  on  a  contract  made  by  the  ostensible  partners?] 
Yes;  but  there  he  is  a  party  to  the  contract 

1  In  Scott  V.  Sarman,  Willes,  400,  405-406  (1742-43),  Willeb,  C.  J.,  stated  thin 
the  case  of  Gurratt  v.  Cullum,  (K.  B.,  1710) :  — 

"  The  plaintiff  being  in  Ireland  employed  Bartwell  and  Mason  as  his  factoia  ii 
London  to  sell  goods  for  him,  which  he  had  sent  to  them.  They  sell  a  parcel  to  J.  S. 
for  £20,  the  plaintiff  not  knowing  to  whom  they  were  sold,  nor  J.  S.  whose  goodi 
they  were ;  bat  they  were  delivered  to  him  as  the  goods  of  B.  and  M.  by  a  bill  of  pl^ 
eels  and  charged  to  their  account  in  their  books  mntnally.  B.  and  M.  before  pty> 
ment  became  bankrupts,  and  their  debts  are  assigned  by  the  commissioners  to  the 
defendant,  who  afterwards  receives  the  £20  of  J.  S.  The  plaintiff  brought  an  actian 
for  money  had  and  received  to  his  use ;  and  this  matter  being  referred  by  Holt  for  the 
opinion  of  the  King's  Bench,  judgment  was  given  on  argument  for  the  plaintiff.  After 
wards  at  Guildhall  before  Lord  Chief  Justice  Parker,  this  case  was  cited  and  allowed  to 
be  law,  because  though  it  was  agreed  that  payment  by  J.  S.  to  Bartwell  and  Mason  with 
whom  the  contract  was  made  would  be  a  discharge  to  J.  S.  agamst  the  prindpsl,  yet 
the  debt  was  not  in  law  due  to  them,  but  to  the  person  whose  goods  they  were,  ud 
therefore  it  was  not  .assigned  to  the  defendant  by  a  general  assignment  of  their  debt^ 
but  remained  due  to  the  plaintiff  as  before;  and  being  paid  to  the  defendant  who  had 
no  right  to  have  it,  it  must  be  considered  in  law  as  paid  for  the  use  of  him  to  whom  Ik 
was  due,  and  so  an  action  will  lie  for  money  had  and  received  to  his  use."  — Ea^ 
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Pkb  Curiam.  If  an  agent  makes  a  contract  in  his  own  name,  the 
principal  may  sue  and  be  sued  upon  it ;  for  it  is  a  general  rule,  that 
whenever  an  express  contract  is  made,  an  action  is  maintainable  upon 
it,  either  in  the  name  of  the  person  with  whom  it  was  actuaUy  made,  or 
in  the  name  of  the  person  with  whom,  in  point  of  law,  it  was  made. 
In  Toung  v.  Hunter,  4  Taunt.  582,  Gibbs,  C.  J.,  puts  one  special 
instance  to  the  contrary ;  but  that  does  not  govern  the  present  case. 
Here,  Cothay  may  be  considered  as  agent  for  the  Glasgow  and  Man- 
chester houses,  or  they  may  be  treated  as  dormant  partners  in  this 
transaction ;  and  a  dormant  partner  in  one  instance  may  sue  as  well 
as  a  dormant  partner  in  the  general  business  of  a  mercantile  house. 


GRACE  HUMBLE  v.  HUNTER. 

Queen's  Bench.    1848. 

[12  Q.  B.  310.] 

Assumpsit,  on  a  charter-part}*,  for  freight,  demurrage,  &o«  The 
declaration  stated  the  instrument  as  ^^  a  certain  charter-party  of 
aflOreightment,  then  made  between  the  plaintiff,  then  and  still  being 
the  owner  of  the  good  ship  or  vessel  called  Ann,"  and  the  defendant 
Pleas :  Non  asaumpsit;  and  others  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Wightman,  J. ,  at  the  Durham  Summer  assizes, 
1847,  the  charter-party  was  put  in,  signed,  not  by  the  plaintiff,  but  by 
her  son :  and  the  words  of  agreement  were :  "  It  is  '*  ''  mutually  agreed 
between  C.  J.  Humble,  Esq."  (the  son),  ^^  owner  of  the  good  ship  or 
vessel  called  The  Ann^"  ^'  and  Jameson  Hunter,"  the  defendant. 
Humble  the  son  was  called  as  a  witness  on  behalf  of  the  plaintiff,  to 
prove  that  she  was  the  real  owner  of  the  vessel,  and  that  he  had  signed 
the  charter-party  as  her  agent,  and  not  as  principal.  This  line  of 
examination  was  objected  to  on  the  ground  that  a  person  who  has 
signed  a  contract  expressly  as  principal  cannot  be  admitted  to  prove, 
in  contradiction  to  the  written  instrument,  that  he  was  merely  an 
agent.  The  evidence  was  received,  and  a  verdict  found  for  the 
plaintiff.  Watson^  in  Michaelmas  term,  1847,  moved  for  a  new 
trial  on  account  of  the  reception  of  this  evidence,  and  on  other 
grounds.     The  court  granted  a  rule  nisi,  on  this  point  only. 

Riowlea  and  F,  Hobinson  showed  cause. 

Watson  and  Pashley,  contra. 

Lord  Denmak,  C.  J.  We  were  rather  inclined  at  first  to  think  that 
this  case  came  within  the  doctrine  that  a  principal  may  come  in  and 
take  the  benefit  of  a  contract  made  by  his  agent  But  that  doctrine 
cannot  be  applied  where  the  agent  contracts  as  principal ;  and  he  has 
done  so  here  by  describing  himself  as  ''owner"  of  the  ship.    The 
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language  of  Lord  Ellenboroagh  in  Lncas  v.  De  la  Cour,  1  M.  &  S. 
249;  ^^  If  one  partner  makes  a  contract  in  his  individual  capacity,  and 
the  other  partners  are  willing  to  take  the  benefit  of  it,  they  must  be 
content  to  do  so  according  to  the  mode  in  which  the  contract  was 
made,"  is  very  apposite  to  the  present  case. 

Pattesok,  J.  The  question  in  this  case  turns  on  the  form  of  the 
contract.  If  the  contract  had  been  made  in  the  son's  name  merely, 
without  more,  it  might  have  been  shown  that  he  was  agent  only,  and 
that  the  plaintiff  was  the  principal.  But,  as  the  document  itself  repre- 
sents that  the  son  contracted  as  **  owner,"  Lucas  v.  De  La  Coor 
applies.  There  the  partner  who  made  the  contract  represented  that 
the  property  which  was  the  subject  of  it  belonged  to  him  alone.  The 
plaintiff  here  must  be  taken  to  have  allowed  her  son  to  contract  in  this 
form,  and  must  be  bound  by  his  act.  In  Robson  v.  DrummoDd,  2 
B.  &  Ad.  803,  where  Sharpe,  a  coachmaker,  with  whom  Robson  was  a 
dormant  partner,  had  agreed  to  furnish  the  defendant  with  a  carriage 
for  five  years,  at  a  certain  yearl}'  sum,  and  had  retired  from  the  busi- 
ness, and  assigned  all  his  interest  in  it  to  C.  before  the  end  of  the  first 
three  years,  it  was  held  that  an  action  could  not  be  maintained  by  the 
two  partners  against  the  defendant,  who  returned  the  carriage,  and 
refused  to  make  the  last  two  yearl}'  payments.  In  this  case  I  was  at 
first  in  the  plaintiff's  favor  on  account  of  the  general  principle  re- 
ferred to  by  my  Lord ;  but  the  form  of  the  contract  takes  the  case  oat 
of  that  principle. 

WiGHTMAK,  J.^  I  thought  at  the  trial  that  this  case  was  govenaed 
by  Skinner  v.  Stocks,  4  B.  &  Aid.  487.  But  neither  in  that  nor  in 
any  case  of  the  kind  did  the  contracting  party  give  himself  any  special 
description,  or  make  an}*  assertion  of  title  to  the  subject-matter  of  the 
contract  Here  the  plaintiff  describes  himself  expressly  as  ''  owner  *' 
of  the  subject-matter.  This  brings  the  case  within  the  principle  of 
Lucas  V.  De  La  Cour  and  the  American  authorities  cited. 

Lord  Denman,  C.J.  Robson  v.  Drummond,  which  my  Brother 
Patteson  has  cited,  seems  the  same,  in  principle,  with  the  present 
case.  Tou  have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  substance  of  the  party  with  whom  3*ou  contract 

BuleahiohOc 

1  CoLBRiDois,  J.,  hayliig  heard  the  argument  for  the  defendant  only,  gm  as 
ladgment.  —  Bbf. 
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SCHMALTZ  r.  AVERT 
Queen's  Bsnoh*    1851. 

[16  Q*  B.  665.] 

Assumpsit  on  a  memorandum  of  charter  between  the  defendant  as 
shipowner  and  the  plaintiff  as  freighter.  Breach :  that  defendant  woald 
not  receive  cargo.  Plea:  Nbn  assumpsit.  Issue  thereon.  Other 
issues  of  fact,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Wightmak,,  J.,  at  the  Newcastle  summer  assizes, 
1850,  it  appeared  that  the  plaintiff  carried  on  business  under  the  firm 
of  Schmaltz  &  Co.  The  execution  of  a  charter-party  by  the  defendant 
was  proved.  It  was  expressed  to  be  made  between  the  defendant  as 
owner  of  the  ship  of  the  one  part  ^^  and  G.  Schmaltz  &  Co.  (agents  of 
the  freighter)  of  the  other  part.*'  At  the  end  of  the  charter-party 
there  was  a  memorandum  in  these  terms :  ^'  This  charter  being  con- 
daded  on  behalf  of  another  party,  it  is  agreed  that  all  responsibility  on 
the  part  of  G.  Schmaltz  &  Co.  shall  cease  as  soon  as  the  cargo  is 
shipped.**  In  the  declaration  no  notice  was  taken  of  this  memoran- 
dum :  in  other  respects  the  agreement  set  out  corresponded  with  that 
proved .  Oral  evidence  was  given  that  the  plaintiff  was  in  truth  prin- 
cipaL  The  learned  judge  directed  a  verdict  for  the  defendant  on  the 
issue  upon  Nim  assumpsit,  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  plaintiff  on  that  issue.  The  other  issues  were  left  to  the 
Jury,  who  found  a  verdict  for  the  plaintiff  for  £5  10^.,  subject  to  leave 
to  enter  a  verdict  for  the  defendant  on  another  issue. 

JSnoioles  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs  on 
the  issue  Joined  on  the  plea  of  non  assumpsit 
Watson  and  Dhthank  showed  cause. 
ISuHcles  and  Vdailj  contra. 

Pattesok,  J.^  It  is  conceded  that,  if  there  had  been  a  third  party 
who  was  the  real  freighter,  such  party  might  have  sued,  although  his 
name  was  not  disclosed  in  the  charter-part}*.  But  the  question  is, 
whether  the  plaintiff  can  fill  both  characters  of  agent  and  principal ;  or, 
rather,  whether  he  can  repudiate  that  of  agent  and  adopt  that  of  prin- 
cipal ;  both  characters  being  referred  to  in  the  charter-party,  but  the 
name  of  the  principal  not  being  therein  mentioned.  The  cases  princi- 
pally relied  on  for  the  defendant  were  Bickerton  v.  Burrell,  5  M.  &  S. 
383,  and  Rayner  v.  Grote,  15  M.  &  W.  359,  in  both  which  cases  the 
supposed  principal  was  named  in  the  instrument  of  contract :  also  the 
case  of  Humble  v.  Hunter,  12  Q.  B.  310.  In  the  case  of  Bickerton 
p.  Burrell,  the  plaintiff,  on  the  face  of  the  contract^  professed  ta 

^  After  stating  the  case.  —  Ed. 


632  SCHMALTZ  V.  AYEBT.  [CHAP.  T. 

enter  into  it  as  agent  for  C.  Richardson.  At  the  trial,  C.  Richardson 
was  called  to  prove  that  her  name  was  used  without  her  knowledge, 
and  that  she  had  nothing  to  do  with  the  contract.  Lord  Ellenborougfa 
refused  to  receive  the  eTidence,  and  nonsuited  the  plaintiff.  A  rule 
nisi  to  set  aside  the  nonsuit  was  obtained,  but  on  argument  was  dis- 
charged, on  the  ground  that  a  peraon  who  has  exhibited  himself  as 
agent  for  another  whom  he  names,  cannot  at  once  throw  off  tbat  char- 
acter and  put  himself  forward  as  principal  without  tiuy  communication 
or  notice  to  the  other  part3%  All  the  judges  relied  on  the  want  of  such 
notice,  which  seems  to  have  been  the  chief  ground  of  their  decision ; 
for  they  considered  that  the  defendant  was  thereby  placed  in  great 
difQculty,  as  he  had  contracted  in  point  of  law  with  Richardson  and 
not  with  the  plaintiff,  and  might  have  no  means  of  ascertaining  or  even 
conjecturing  that  she  was  not  the  real  party  The  soundness  of  that 
ground  of  decision  was  somewhat  doubted  in  the  late  case  of  Rayner  v. 
Grote,  15  M.  &  W.  859.  There  the  plaintiff  contracted  as  agent  for 
Johnson,  but  was  in  truth  himself  the  principal.  He  sued  the  defend- 
ant for  not  accepting  and  paying  for  goods.  The  defendant  had 
accepted  and  paid  for  a  great  part  of  the  goods  sold,  and  knew,  before 
he  reflised  the  residue,  that  the  plaintiff  was  the  real  principal :  and  so 
the  case  was  distinguishable  fW)m  that  of  Bickerton  v.  Barrel!,  5  M.  & 
S.  883,  upon  the  very  ground  on  which  that  decision  proceeded ;  and 
the  plaintiff  was  held  to  be  entitled  to  sue.^  •  •  .  The  case  of  Jenkins 
V.  Hutchinson,  18  Q.  B.  744,  was  also  cited  for  the  defendant:  but  it 
proceeded  on  a  different  ground,  and  is  not  applicable  to  the  present 
question.  There  the  defendant  was  sought  to  be  charged  as  principal 
on  a  charter-party  executed  by  him,  on  the  face  of  it^  as  agent  for 
Barnes.  He  had  in  truth  no  authority  f^om  Barnes ;  nor  was  he  him- 
self interested  at  all ;  and  the  Court  held  that  he  could  not  be  sued  as 
principal  without  showing  that  he  reallj'  was  so.  A  distinction  was 
taken,  on  the  argument  in  the  present  case,  b}'  the  defendant's  connsel, 
between  an  executed  and  an  executory  contract :  and  it  was  said  that, 
whatever  might  be  the  rule  in  the  former  class  of  cases,  where  the  de- 
fendant has  received  the  benefit  of  the  contract,  and  it  is  probably 
immaterial  to  him  whom  he  pays,  yet  that  in  the  latter  class  the  defend- 
ant cannot  properly  be  held  answerable  to  B.,  having  expressly  con- 
tracted with  A.  And  a  passage  in  the  judgment  of  the  court  in  Rajner 
V.  Grote,  15  M.  &  W.  359,  365,  was  much  relied  on.  "  If,  indeed,  the 
contract  had  been  wholly  unperformed,  and  one  which  the  plaintiff,  bj 
merely  proving  himself  to  be  the  real  principal,  was  seeking  to  enforce, 
the  question  might  admit  of  some  doubt.  In  many  such  cases,  such 
as,  for  instance,  the  case  of  contracts  in  which  the  skill  or  solrencj 
of  the  person  who  is  named  as  the  principal  may  reasonably  be  con- 
sidered as  a  material  ingredient  in  the  contract,  it  is  clear  that  the 
agent  cannot  then  show  himself  to  be  the  real  principal,  and  sue  in  his 

1  Here  was  itated  Hnmble  o.  Hunter,  ante,  p.  629.  — Eik 
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own  name ;  and  perhaps  it  may  be  fairly  urged  that  this,  in  all  execu- 
tory contracts,  if  wholly  unperformed,  or  if  partly  performed  without 
the  knowledge  of  who  is  the  real  principal,  may  be  the  general  rule/' 
With  this  passage  we  entirely  agree ;  but  it  is  plain  that  it  is  applicable 
only  to  cases  where  the  supposed  principal  is  named  in  the  contract : 
if  he  be  not  named,  it  is  impossible  that  the  other  party  can  have 
been  in  any  way  induced  to  enter  into  the  contract  b}*  any  of  the 
reasons  suggested. 

In  the  present  case,  the  names  of  the  supposed  freighters  not  being 
inserted,  no  inducement  to  enter  into  the  contract  from  the  supposed 
solvency  of  the  freighters  can  be  surmised.    Any  one  who  could  prove 
himself  to  have  been  the  real  freighter  and  principal,  whether  solvent 
or  not,  might  most  unquestionably  have  sued  on  this  charter-party. 
The  defendant  cannot  have  been  in  any  way  prejudiced  in  respect  to 
any  supposed  reliance  on  the   solvency  of  the   freighter,  since  the 
freighter  is  admitted  to  have  been  unknown  to  him,  and  he  did  not 
think  it  necessary  to  inquire  who  he  was.     It  is  indeed  possible  that  he 
may  have  been  contented  to  take  any  freighter  and  principal  provided 
it  was  not  the  present  plaintiff,  and  may  have  relied  on  the  terms  of 
the  charter-party  indicating  that  the  plaintiff  was  an  agent  onl}',  being 
willing  to  accept  of  any  one  else,  be  he  who  he  might,  as  principal 
After  all,  therefore,  the  question  is  reduced  to  this :  Whether  we  are  to 
assume  that  the  defendant  did  so  rely  on  the  character  of  the  plaintiff 
as  agent  only,  and  would  not  have  contracted  with  him  as  principal  if 
he  had  known  him  so  to  be,  and  are  to  lay  it  down  as  a  broad  rule  that 
a  person  contracting  as  agent  for  an  unknown  and  unnamed  principal  is 
precluded  from  saying,  I  am  myself  that  principal.     Doubtless  his  say- 
ing so  does  in  some  measure  contradict  the  written  contract,  especially 
the  concluding  clause  which  says:  ^^This  charter  being  concluded  on 
behalf  of  another  party,"  &c. ;  for  there  was  no  such  other  part}'.     It 
may  be  that  the  plaintiff  entered  into  the  charter-party  for  some  other 
party,  who  had  not  absolutely  authorized  him  to  do  so,  and  afterwards 
declined  taking  it ;  or  it  may  be  that  he  intended  originally  to  be  the 
principal:   in  either  case   the  charter-party  would  be,  strictly  speak- 
ing, contradicted :  yet  the  defendant  does  not  appear  to  be  prejudiced : 
for,  as  he  was  regardless  who  the  real  freighter  was,  it  should  seem 
that  he  trusted  for  his  freight  to  his  lien  on  the  cargo.     But  there 
is   no  contradiction  of  the  charter-party  if  the  plaintiff  can  be  con- 
sidered as  filling  two  characters,  namely  those  of  agent  and  principal. 
A  man  cannot  in  strict  propriety  of  speech  be  said  to  be  agent  to  him- 
self-    Yet,  in  a  contract  of  this  description,  we  see  no  absurdity  in 
saying  that  he  might  fill  both  characters ;  that  he  might  contract  as 
agent  for  the  freighter,  whoever  that  freighter  might  turn  out  to  be, 
and  might  still  adopt  that  character  of  freighter  himself  if  he  chose. 

There  is  nothing  in  the  argument  that  the  plantiff's  responsibility  is 
expressly  made  to  cease  ^'  as  soon  as  the  cai^o  is  shipped ;  **  for  that 
limitation  plainly  applies  only  to  his  character  as  agent ;  and,  being 


i^^/e^  H^  Omasaupa^  \^  bier 


€A^^bttiam  VM  BHide.  befbie  Ae  icfaw,  to  the 
tfiOemety  nd  to  tbe  n^  of  the  pUitiff  to  ■waton  the 
fer  omi  ■■■>  The  referee  decided  both  pointo  in  finer  of  tke 
tfC;  IkMiii^  tluil  the  adkNi  eouU  be  Mntuned  br  tbe  priacipd  ad 
0«nMT  of  tbe  property,  wdbjett  to  sdj  aeiKiff  or  other  cqoitaUe  dctee^ 
wbkii  tbe  bojer  nigbft  bare,  if  tbe  ectioo  were  broo^i  br  tbe  agst 

The  cooft  ere  of  opfarioD,  that  this  deosion  was  oorrcct  upon  boA 
pofnte.  Indeed  Ihej  reeolre  tbemadrea  BabetantiaDv  mto  oae:  for 
pHffux  /aeU^  mi  lookup  ool j  at  the  p^ier  todC  tbe  propertr  h  sold 
hy  the  egent,  oo  credft ;  and  is  tbe  absence  of  aU  other  proot  i 
promfne  €f  payment  to  tbe  seller  wooW  be  implied  bj  kw;  and  if 
tfiat  pr«fiamption  of  fact  can  be  controverted,  so  as  to  nusc  s  pronae 
Uf  th#r  fifindrial  by  implication,  it  most  be  by  eiridence  aiiwtde,  proriiig 
tbe  a^enc^'  and  property  in  the  principal. 

It  is  now  well  settled  by  antborities,  that  when  tbe  pR^ieilj  of  one 
la  sold  by  another,  as  agent,  if  the  principal  give  notice  to  the  po^ 
obaaer,  before  payment,  to  pay  to  himself,  and  wA  to  the  agent,  tlM 

>  Rm  Hnnter  v.  G{ddin|rg.  97  Man.  41  (1867).  — Bik 
'  Only  tlia  opinion  ia  reprinted.  —  En. 
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purchaser  is  bound  to  pay  the  principal,  subject  to  any  equities  of 
the   purchaser  against  the  agent. 

When  a  contract  is  made  by  deed  under  seal,  on  technical  grounds, 
no  one  but  a  party  to  the  deed  is  liable  to  be  sued  upon  it ;  and  there* 
fore,  if  made  by  an  agent  or  attorney,  it  must  be  made  in  the  name  of 
the  principal,  in  order  that  he  may  be  a  party,  because  otherwise  he  is 
not  bound  by  it. 

But  a  different  rule,  and  a  far  more  liberal  doctrine,  prevails  in 
regard  to  a  written  contract  not  under  seal.  In  the  case  of  Higgins  i;. 
Senior,  8  Mees.  &  Welsh.  834,  it  is  laid  down  as  a  general  proposition, 
that  it  is  competent  to  show  that  one  or  both  of  the  contracting  parties 
were  agents  for  other  persons,  and  acted  as  such  agents  in  making  the 
contract  of  sale,  so  as  to  give  the  benefit  of  the  contract,  on  the  one 
hand,  to,  and  charge  with  liability  on  the  other,  the  unnamed  princi- 
pals ;  and  this  whether  the  agreement  be  or  be  not  required  to  be  in 
writing,  by  the  Statute  of  Frauds.  But  the  court  mark  the  distinction 
broadly  between  such  a  case  and  a  case  where  an  agent,  who  has  con- 
tracted in  his  own  name,  for  the  benefit,  and  by  the  authority  of  a 
principal,  seeks  to  discharge  himself  from  liabilit}-,  on  the  ground  that 
he  contracted  in  the  capacity  of  an  agent.  The  doctrine  proceeds  on 
the  ground  that  the  principal  and  agent  may  each  be  bound ;  the 
agent,  because  by  his  contract  and  promise  he  has  expressly  bound 
himself;  and  the  principal,  because  it  was  a  contract  made  by  his 
aathority  for  his  account.  Paterson  v.  Gandasequi,  15  East,  62; 
Magee  v.  Atkinson,  2  Mees.  &  Welsh.  440;  Trueman  v,  Loder,  11 
Ad.  &  £1.  589;  Taintor  v.  Prendergast,  8  Hill,  72;  Edwards  v. 
Grolding,  20  Vt.  30.  It  is  analogous  to  the  ordinary  case  of  a 
dormant  partner.  He  is  not  named  or  alluded  to  in  the  contract; 
yet  as  the  contract  is  shown  in  fact  to  be  made  for  his  benefit, 
and  by  his  authority,  he  is  liable. 

So,  on  the  other  hand,  where  the  contract  is  made  for  the  benefit  of 
one  not  named,  though  in  writing,  the  latter  may  sue  on  the  contract, 
Jointly  with  others,  or  alone,  according  to  the  interest.  Garrett  v, 
Handley,  4  B.  db  C.  664;  Sadler  v.  Leigh,  4  Campb.  195;  Coppm  v. 
Walker,  7  Taunt  287;  Story  on  Agency,  §  410.  The  rights  and 
HabilitieB  of  a  principal^  upon  a  written  instrument  executed  by  his 
agent,  do  not  depend  upon  the  fact  of  the  agency  appearing  on  the 
instrument  itself,  but  upon  the  facts;  1,  that  the  act  is  done  in  the 
exercise,  and  2,  within  the  limits,  of  the  powers  delegated ;  and  these 
are  necessarily  inquirable  into  by  evidence.  Mechanics'  Bank  v.  Bank 
of  Columbia,  5  Wheat  326. 

And  we  think  this  doctrine  is  not  controverted  by  the  authority  of 
any  of  the  cases  cited  in  the  defendant's  argument  Hastings  t;. 
Levering,  2  Pick.  214,  was  a  case  where  the  suit  was  brought  against 
an  agent,  on  a  contract  of  warranty  upon  a  sale  made  in  his  own  name. 
The  case  of  the  United  States  v.  Parmele,  Paine,  252,  was  decided  on 
the  ground  that,  in  an  action  on  a  written  executory  promise,  none 
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bat  the  promisee  can  sue.    The  court  admit  that,  on  a  sale  of  goods 
made  by  a  factor,  the  principal  may  sue. 

This  action  is  not  brought  on  any  written  promise  made  by  the 
defendant;  the  receipt  is  a  written  acknowledgment,  given  by  the 
plaintiff  to  the  defendant,  of  part  pa^^ment  for  the  bark,  and  it  ex- 
presses the  terms  upon  which  the  sale  had  been  made.  The  defendanti 
by  accepting  it,  admits  the  sale  and  its  terms ;  but  the  law  raises  the 
promise  of  payment  And  this  is  by  implication,  prima  facM^  i 
promise  to  the  agent ;  yet  it  is  only  prima  facie^  and  may  be  con- 
trolled by  parol  evidence  that  the  contract  of  sale  was  for  t^e  sale  of 
propert}'  belonging  to  the  plaintifif,  and  sold  by  her  authority  to  the 
defendant,  by  the  agency  of  the  person  with  whom  the  defendant 
contracted. 

We  are  all  of  opinion  that  the  provisions  of  Rev.  Sts.  c.  28,  §  201, 
do  not  apply  to  the  sale  of  bark,  as  made  in  this  case. 

Judgment  on  the  atoard  for  the  pkaniiff} 


SECTION  n. 
Whether  the  Third  Party  can  hold  the  Principal* 

RAILTON  V.   HODGSON. 
PEELE  V.   HODGSON. 

Nisi  Prius.     1804. 

[4  Taunton,  576,  n.  (a).] 

The  facts  were,  that  the  defendant,  Hodgson,  had  formerly  been  a 
clerk  with  Smith,  Lindsay,  &  Co.,  which  the  vendors  knew;  that  he 
purchased  goods  himself,  and  directed  the  vendors  to  draw  bills  upon 
Smith,  Lindsay  &  Co.,  and  make  out  invoices  to  that  house,  which  vu 
then  a  house  of  good  credit,  and  without  whose  security  Hodgson  ooold 

1  In  Edwards  v,  Ooldbg,  20  Vt.  30  (1847),  Mills,  agent  of  Edwards,  bat  tnppoMd 
to  be  acting  for  himself  alone,  sold  Edwards*  goods  to  Golding  &  Peabodjr.  After- 
wards, in  Mills'  absence  and  as  his  representative,  Edwards  executed  a  bill  of  nkiB 
this  form :  '*  Golding  &  Peabodj  bought  of  J.  W.  Mills,  15  tons  .  .  .  old  iioa  . .  • 
$271.99.  Rec'd  note  at  fonr  months.  .  .  .  Borlington,  6th  Jane.  J.  W.lfi]]s,fKrJ. 
H.  Edwards."  The  note  having  been  paid,  an  action  for  the  remainder  of  the  par- 
chase  price  was  brought  in  the  name  of  Edwards.  It  was  held  that  Edsrarda  could 
recover.  Bennett,  J.,  delivering  the  opinion  of  the  court,  said :  "  We  do  not  think 
that  it  impugns  any  rule  of  law  to  allow  it  to  be  shown  by  parol  that  Mills  in  the  isle 
was  but  the  agent  of  the  plaintiff.  It  is  consistent  with  tlie  bill  of  sale  that  the  de> 
fendants  bought  the  iron  of  Mills  either  as  agent  or  principal  It  does  not  profe* 
to  state  in  what  capacity  he  was  acting ;  and,  without  any  violence  to  Isngnag^  as 
agent  might  adopt  the  phraseology  in  this  bill  of  sale."  —  Ed. 
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not  have  obtained  credit  and  made  the  purchases.    Smith,  Lindsay, 

and  Co.  received  from  the  defendant  a  commission  of  from  2  and  half 

to  5  per  cent  upon  the  goods.    The  vendors  entered  the  goods  in  their 

own  books,  in  the  names  of  Smith,  Lindsay,  and  Co.,  made  out  the 

invoices  in  the  names  of,  and  sent  them  to  Smith,  Lindsay,  and  Co., 

and  drew  bills  upon  them  for  the  amount,  which  Smith,  Lindsay,  and 

Co.  accepted.    The  defendant  insisted  that  he  purchased  as  the  agent 

of  Smith,  Lindsa}',  and  Co.,  and  in  their  names,  and  on  their  account, 

as  he  used  to  do  when  in  their  employ.     There  was  proof,  however,  of 

his  being  the  principal,  and  having  bought  the  goods  on  his  own  account. 

The  plaintiffs  obtained  a  verdict,  and  Mansfield,  C.  J.,  in  summing 

up  the  evidence,  observed  to  the  jur}^  ^'  that  it  was  admitted  these 

goods  were  never  delivered  to  Smith,  Idndsa}*,  &  Co. ;  the  defendant 

had  the  goods,  and  the  profits  and  loss.     Smith,  Lindsay,   and  Co. 

were  only  to  have  a  commission,  for  which  they  lent  their  credit. 

Suppose  a  principal  authorizes  a  factor  to  sell  goods,  and  he  sells  in  his 

own  name,  the  principal  may  call  upon  the  vendee  for  payment    It 

appeared  that   Hodgson   had  been  a  trader   from   1798.     Suppose 

Hodgson  had  not  been  known  to  be  the  buyer,  he  would  have  been 

liable ;  Smith,  Lindsay,  and  Co.  would  only  have  been  nominal  buyers. 

If  Hodgson  had  really  paid  Smith,  Lindsay,  &  Co.,  it  would  have 

depended  upon  circumstances  whether  he  would  be  liable  to  pay  for  the 

goods  over  again  ;  if  it  would  have  been  unfair  to  have  made  him  liable 

he  would  not  have  been  so.     What  pretence  was  there  that  the  plaintiflb 

should  be  thrown  upon  the  insolvent  estate  of  Smith,  Lindsay,  &  Co., 

who  never  had  the  goods  ?    This  was  a  stronger  case  than  that  of  a 

dormant  partner.     The  buyer  must  be  liable,  though  a  third  person 

may  also,  unless  there  is  an  express  agreement  that  the  bu3'er  shall  not 

be  liable."    The  Jury  found  a  verdict  for  the  plaintiffs.     A  motion  was 

made  in  the  following  term  to  set  aside  the  verdict,  and  have  a  new 

trial ;  but  the  Court  refused  it. 


THOMSON  V.  DAVENPORT  and  othbri. 

King's  Bench.     1829. 

[9  B.  i-  C.  78.] 

This  was  a  writ  of  error,  brought  upon  a  judgment  obtained  in  the 
borough  court  of  Liverpool  against  the  plaintiff  in  error.  The  plaintiff 
below  declared  for  goods  sold  and  delivered-  Plea,  general  issue. 
Upon  the  trial  before  the  mayor,  and  bailiffs,  assisted  by  the  recorder, 
a  bill  of  exceptions  was  tendered  to  the  direction  given  by  the  mayor, 
bailiffs,  etc.,  by  the  said  recorder  to  the  jury.  The  bill  of  exceptions 
stated  that  one  Thomas  M'Eune  was  produced  and  examined  upon  oath 
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as  a  witness  by  the  counsel  for  the  plaintiffs,  to  maintain  the  issue  on 
their  parts.  And  M'Kune  stated  in  evidence  that  he,  M'Eune,  was 
established  in  Liverpool  as  a  general  Scotch  agent,  and  amongst  others, 
acted  as  agent  for  the  defendant,  who  resided  in  Dumfries ;  that,  in 
March,  1823,  he  received  from  the  defendant  a  letter,  containing  an 
order  to  purchase  various  goods,  and,  amongst  others,  a  quantity  of 
glass  and  earthenware;  which  letter,  with  the  order,  was  produced 
by  the  plaintiffs'  attorney',  and  was  read  in  evidence  as  follows: 
'^  Dumfries,  29th  March,  1823.  Annexed  is  a  list  of  goods  which  yon 
will  procure  and  ship  per  Nancy,  Memorandum  of  goods  to  be 
shipped :  twelve  crates  of  Staffordshire  ware,  crown  window  glass,  ten 
square  boxes,"  &c.,  &c.  That  he,  M'Kune,  provided  himself  with  the 
goods  mentioned  in  this  letter,  and  that  he  got  the  glass  and  earthen- 
ware from  the  plaintiffs,  who  were  glass  and  earthenware  dealers  in 
Liverpool :  that  at  the  time  he  ordered  the  glass  and  earthenware  he 
saw  the  plaintiff,  Mountford  Fynney,  himself,  and,  to  the  best  of  his 
recollection,  told  him,  that  he,  M'Kune,  had  an  order  to  purchase  some 
goods,  and  that  they  were  the  same  house  for  whom  he  had  purchased 
goods  fVom  the  plaintiffs  the  preceding  3'ear ;  and  he  also  stated,  to  the 
best  of  his  recollection,  that  as  he  was  a  stranger  to  the  nature  of  the 
goods,  he  hoped  that  the  plaintiffs  would  let  him  have  the  same  as  be- 
fore, to  save  him  from  blame  b}*  his  employer;  but  he,  M'Kune,  did  not 
show  the  plaintiffs  the  letter  containing  the  order,  nor  did  he  mention 
the  name  of  any  principal;  that  he  then  either  gave  the  plaintiff, 
Mountford  Fynney,  a  copj^  of  the  order,  or  produced  to  him  the 
original  order,  that  Fj^nney  might  himself  take  a  cop}',  but  be  rather 
thought  the  former  was  the  fact,  and  that  the  plaintiff  F^-nney  did  not 
see  the  original,  though  he  could  not  say  positively ;  that  the  plaintiff 
accordingly  furnished  the  glass  and  earthenware,  the  amount  of  which, 
deducting  the  discount,  was  £198  7«.  86?.,  but  adding  the  discount, 
£219  10«.,  and  rendered  invoices  thereof  to  M'Kune,  headed  thus: 
"Mr.  Thomas  M'Kune  bought  of  John  and  James  Davenport"  (which 
was  the  plaintiffs*  firm)  ;  that  M'Kune  entered  the  net  amount  (£193 
Is.  8d.)j  to  the  credit  of  the  plaintiffs  in  an  account  with  them  in  his 
books,  and  charged  the  same  sum,  with  the  addition  of  2  per  cent  for 
the  commission,  to  the  debit  of  the  defendant  in  an  account  with  him, 
which  was  according  to  his  invariable  course  of  dealing ;  and  that  he  sent 
to  the  defendant  a  general  invoice  of  all  the  goods  purchased,  comprising 
the  glass  and  earthenware,  but  not  mentioning  the  plaintiffs'  names; 
that  afterwards,  in  April,  1823,  and  before  the  credit  for  the  goods  had 
expired,  M'Kune  became  insolvent,  though  up  to  the  daj'of  his  stopping 
payment  he  was  in  good  credit,  and  could  have  bought  goods  on  trnst 
to  the  amount  of  £20,000 ;  whereupon  the  said  mayor  and  bailiffs,  by 
the  said  recorder,  after  stating  the  evidence,  told  the  jury  that,  from 
the  distance  of  time  since  the  sale  took  place,  there  was  some  ^nce^ 
tainty  in  the  e^^dence  of  M'Kune  as  to  the  precise  words  used  by  him 
to  the  plaintiffs  at  the  time  he  gave  them  the  order  for  the  goods ;  hot  it 
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appeared  to  them  (the  said  recorder)  upon  the  evidence,  that  the  name 
of  the  defendant  as  principal  was  not  then  communicated  or  known  to 
the  plaintififs ;  and  directed  the  Jury  that  if  the}'  were  of  opinion  tliat  the 
defendant's  name  as  principal  was  mentioned  by  M'Kune  to  the  plain- 
tiffs at  the  time  the  order  was  given,  or  that  the  plaintiffs  then  knew  that 
the  defendant  was  the  principal,  their  verdict  ought  to  be  for  the  defend- 
ant ;  but  if  they  were  of  opinion  that  the  defendant's  name  as  the  principal 
was  not  mentioned  by  M'Kune  to  the  plaintiffs  at  the  time  of  the  order 
being  given,  and  that  the  plaintiffs  did  not  then  know  that  the  defendant 
was  the  principal,  and  they  did  not  think,  upon  all  the  said  facts  of  the 
case,  that  the  plaintiffs  at  the  time  of  the  order  being  given  knew  who 
the  principal  was,  so  that  they  then  had  a  power  of  electing  whether 
they  would  debit  the  defendant  or  M'Kune,  \hey  ought  to  find  a  verdict 
for  the  plaintiffs ;  and  that,  although  the  plaintiffs  at  the  time  of  the 
sale  might  think  that  M'Kune  was  not  buying  the  goods  upon  his  own 
account,  yet  if  his  principal  was  not  cpmmunicated  or  made  known  to 
them,  that  circumstance  ought  to  make  no  difference  in  the  case.    The 
jur3%  after  finding  as  a  fact  that  the  letter  containing  the  order  was  not 
shown  and  made  known  to  the  plaintiffs,  gave  their  verdict  for  the 
plaintiffs  below  for  £219  10«.     It  was  contended  that  the  mayor  and 
bailiffs,  by  the  recorder,  ought  to  have  directed  the  jury  that  if  they 
were  satisfied  that  Davenport,  &c.  at  the  time  of  the  order  being  given 
knew  that  M'Kune  was  buying  the  goods  as  an  agent,  even  though  his 
principal  was  not  communicated  or  made  known  to  them,  they,  by 
afterwards  debiting  M'Kune,  and  so  rendering  the  said  invoices,  had 
elected  to  take  him  for  their  debtor,  and  had  precluded  themselves 
from  calling  on  Thomson. 
Joy  for  the  plaintiff  in  error. 
I^cUteson^  contra. 

Lord  Tbnterden,  C.  J.  I  am  of  opinion  that  the  direction  given  by 
the  learned  recorder  in  this  case  was  right,  and  that  the  verdict  was 
also  right.  I  take  it  to  be  a  general  rule,  that  if  a  person  sells  goods 
(supposing  at  the  time  of  the  contract  he  is  dealing  with  a  principal), 
but  afterwards  discovers  that  the  person  with  whom  he  has  been  dealing 
is  not  the  principaV  in  the  transaction,  but  agent  for  a  third  person, 
though  he  may  in  the  mean  time  have  debited  the  agent  with  it,  he  may 
afterwards  recover  theamount  from  the  real  principal ;  subject,  however, 
to  this  qualification,  that  the  state  of  the  account  between  the  principal 
and  the  agent  is  not  altered  to  the  prejudice  of  the  principal.  On  the 
other  hand,  if  at  the  time  of  the  sale  the  seller. knows,  not  only  that  the 
person  who  is  nominally  dealing  with  him  is  not  principal  but  agent, 
and  also  knows  who  the  principal  really  is,  and,  notwithstanding  all  that 
knowledge,  chooses  to  make  the  agent  his  clebtor,  dealing  with  him  and 
him  alone,  then,  according  to  the  cases  of  Addison  v.  Gandasequi, 
4  Taunt.  574,  and  Paterson  v.  Gandasequi,  15  East,  62,  the  seller  can- 
not afterwards,  on  the  failure  of  the  agent,  turn  round  and  charge  the 
principal,  having  once  made  his  election  at  the  time  when  he  had  the 
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power  of  choosing  between  the  one  and  the  other.  The  present  is  a 
middle  case.  At  the  time  of  the  dealing  for  the  goods,  the  plaintiffs  were 
informed  that  M'Kune,  who  came  to  them  to  bu}'  the  goods,  was  dealing 
for  another,  that  is,  that  he  was  an  agent,  but  they  were  not  informed 
who  the  principal  was.  They  had  not,  therefore,  at  that  time  the  meaoa 
of  making  their  election.  It  is  true  that  they  might,  perhaps,  have 
obtained  those  means  if  they  had  made  further  inquiry ;  but  they  made 
no  further  inquiry.  Not  knowing  who  the  principal  really  was,  they 
had  not  the  power  at  that  instant  of  making  their  election.  That 
being  so,  it  seems  to  me  that  this  middle  case  falls  in  substance  and 
effect  within  the  first  proposition  which  I  have  mentioned,  the  case  of ' 
a  person  not  known  to  be  an  agent ;  and  not  within  the  second,  where 
the  buyer  is  not  merely  known  to  be  agent,  but  the  name  of  his  prin- 
cipal is  also  known.  There  may  be  another  case,  and  that  is  where 
a  British  merchant  is  buying  for  a  foreigner.  Acooixling  to  the 
universal  understanding  of  merchants,  and  of  all  persons  in  trade, 
the  credit  is  then  considered  to  be  given  to  the  British  buyer,  and  not 
to  the  foreigner.  In  this  case,  the  buyers  lived  at  Dumft'ies ;  and  a 
question  might  have  been  raised  for  the  consideration  of  the  juij. 
Whether,  in  consequence  of  their  living  at  Dumfries,  it  ma}*  not  have 
been  understood  by  all  persons  at  Liverpool,  where  there  are  great 
dealings  with  Scotch  houses,  that  the  plaintiffs  had  given  credit  to 
M'Kune  onh',  and  not  to  a  pei*son  living,  though  not  in  a  foreign 
countr}',  yet,  in  that  part  of  the  king's  dominions  which  rendered  him 
not  amenable  to  an}'  process  of  our  courts  ?  But,  instead  of  directing 
the  attention  of  the  recorder  to  an}*  matter  of  that  nature,  the  point 
insisted  upon  by  the  learned  counsel  at  the  trial  was,  that  it  ought  to 
have  been  part  of  the  direction  to  the  jury,  that  if  they  were  satisfied 
the  plaintiffs,  at  the  time  of  the  order  being  given,  knew  that  M'Kune 
was  buying  goods  for  another,  even  though  his  principal  might  not 
be  made  known  to  them,  they,  by  afterwards  debiting  M'Kune,  had 
elected  him  for  their  debtor.  The,  point  made  b}*  the  defendant's 
counsel,  therefore,  was,  that  if  the  plaintiffs  knew  that  M'Kune  was 
dealing  with  them  as  agent,  though  they  did  not  know  the  name  of  the 
principal,  they  could  not  turn  round  on  him.  The  recorder  thooght 
otherwise :  he  thought  that  though  they  did  know  that  M'Kune  waa 
buying  as  agent,  3'et,  if  they  did  not  know  who  his  principal  really  was, 
so  as  to  be  able  to  write  him  down  as  their  debtor,  the  defendant  was 
liable,  and  so  he  left  the  question  to  the  jurj*,  and  I  think  he  did  right  in 
so  doing.  The  judgment  of  the  court  below  must  therefore  be  affirmed. 
Batlet,  J.  There  may  be  a  course  of  trade  by  which  the  seller 
will  be  confined  to  the  agent  who  is  buying,  and  not  be  at  liberty  at  all 
to  look  to  the  principal.  Qenerally  speaking,  that  is  the  case  where 
an  agent  here  buys  for  a  house  abroad.  There  may  also  have  been 
evidence  of  a  course  of  trade,  applicable  to  an  agent  living  here  acting 
for  a  firm  resident  in  Scotland.  But  that  does  not  appear  to  have 
been  made  a  point  in  this  case,  and  it  is  not  included  in  the  objection 
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which  is  now  made  to  the  charge  of  the  recorder.     In  my  opinion, 
the  direction  of  the  recorder  was  right ;  and  it  was,  with  the  limits  I 
have    mentioned,  perfectly  consistent  with  the  justice  of  the   case. 
Where  a  purchase  is  made  by  an  agent,  the  agent  does  not  of  necessity 
so  contract  as  to  make  himself  personally  liable ;  bat  he  may  do  so. 
If  he  does  make  himself  personally  liable,  it  does  not  follow  that  the 
principal  may  not  be  liable  also,  subject  to  this  qualification,  that  the 
principal  shall  not  be  prejudiced  by  being  made  personall}^  liable,  if 
the  Justice  of  the  case  is  that  he  should  not  be  personally  liable.    If  the 
principal  has  paid  the  agent,  or  if  the  state  of  accounts  between  the  agent 
here  and  the  principal  would  make  it  unjust  that  the  seller  should  call  on 
the  principal,  the  fact  of  payment,  or  such  a  state  of  accounts,  would  be 
an  answer  to  the  action  brought  by  the  seller  where  he  had  looked  to 
the  responsibilit}'  of  the  agent.     But  the  seller,  who  knows  who  the 
principal  is,  and  instead  of  debiting  that  principal  debits  the  agent,  is 
considered,  according  to  the  authorities  which  have  been  referred  to, 
as  consenting  to  look  to  the  agent  only,  and  is  thereby  precluded  from 
looking  to  the  principal    But  there  are  cases  which  establish  this 
poeition,  that  although  he  debits  the  agent  who  has  contracted  in  such 
a  way  as  to  make  himself  personally  liable,  yet,  unless  the  seller  does 
something  to  exonerate  the  principal,  and  to  say  that  he  will  look  to 
the  agent  only,  he  is  at  liberty  to  look  to  the  principal  when  that 
principal  is  discovered.     In  the  present  case  the  seller  knew  that  there 
was  a  principal ;  but  there  is  no  authority  to  show  that  mere  knowledge 
that  there  is  a  principal,  destroys  the  right  of  the  seller  to  look  to  that 
principal  as  soon  as  he  knows  who  that  principal  is,  provided  he  did  not 
know  who  he  was  at  the  time  when  the  purchase  was  originally  made. 
It  is  said,  that  the  seller  ought  to  have  asked  the  name  of  the  principal, 
and  charged  him  with  the  price  of  the  goods.    By  omitting  to  do  so, 
he  might  have  lost  his  right  to  claim  payment  from  the  principal,  had 
the  latter  paid  the  agent,  or  had  the  state  of  the  accounts  between  the 
principal  and  the  agent  been  such  as  to  make  it  unjust  that  the  former 
should  be  called  npon  to  make  the  payment.    But  in  a  case  circum- 
stanced as  this  case  is,  where  it  does  not  appear  but  that  the  man  who 
has  had  the  goods  has  not  paid  for  them,  what  is  the  justice  of  the  case? 
That  he  should  pay  for  them  to  the  seller  or  to  the  solvent  agent,  or  to 
the  estate  of  the  insolvent  agent,  who  has  made  no  payment  in  respect 
of  these  goods.    The  justice  of  the  case  is,  as  it  seems  to  me,  all  on  one 
side,  namely,  that  the  seller  shall  be  paid,  and  that  the  buyer  (the 
principal)  shall  be  the  person  to  pay  him,  provided  he  has  not  paid  any 
body  else.     Now,  upon  the  evidence,  it  appears  that  the  defendant 
had  the  goods,  and  has  not  paid  for  them  either  to  M'Kune  or  to  the 
present  plaintiffs,  or  to  any  body  else.     H^  will  be  liable  to  pay  for 
them  either  to  the  plaintiffs  or  to  M'Kune's  estate.     The  justice  of  the 
case,  as  it  seems  to  me,  is,  that  he  should  pay  the  plaintiffs  who  were 
the  sellers,  and  not  any  other  person.    I  am,  therefore,  of  opinion  that 

the  direction  of  the  recorder  was  right 

41 


642  THOMSON   V.   DAY  EN  POET.  [CHAP.  T. 

LiTTLEDALE,  J.  The  general  principle  of  law  is,  that  the  seller 
shall  have  his  remedy  against  the  principal,  rather  than  against  any 
other  person.  Where  goods  are  bought  by  an  agent,  who  does  not  at 
the  time  disclose  that  he  is  acting  as  agent,  the  vendor,  although  he 
has  debited  the  agent,  may  upon  discovering  the  principal,  resort  to 
him  for  paj^ment.  But  if  the  principal  be  known  to  the  seller  at  the 
time  when  he  makes  the  contract,  and  he,  with  a  full  knowledge  of  the 
principal,  chooses  to  debit  the  agent,  he  thereby  makes  his  election, 
and  cannot  afterwards  charge  the  principal.  Or  if  in  such  case  he 
debits  the  principal,  he  cannot  afterwards  charge  the  agent.  There 
is  a  third  case :  the  seller  maj',  in  his  invoice  and  bill  of  parcels, 
mention  both  principal  and  agent ;  he  may  debit  A.  as  a  purchaser 
for  goods  bought  through  B.,  his  agent.  In  that  case,  he  thereby 
makes  his  election  to  charge  the  principal,  and  cannot  afterwards 
resort  to  the  agent.  The  general  principle  is,  that  the  seller  shall 
have  his  remedy*  against  the  principal,  although  he  may,  by  electing  to 
take  the  agent  as  his  debtor,  abandon  his  right  against  the  principal. 
The  present  case  differs  from  any  of  those  which  I  have  mentioned. 
Here  the  agent  purchased  the  goods  in  his  own  name.  The  name 
of  the  principal  was  not  then  known  to  the  seller,  but  it  afterwards 
came  to  his  knowledge.  It  seems  to  me  to  be  more  consistent  with 
the  general  principle  of  law  that  the  seller  shall  have  his  remedy 
against  the  principal,  rather  than  against  any  other  person,  to  hold 
in  this  case  that  the  seller,  who  knew  that  there  was  a  principal,  bat 
did  not  know  who  that  principal  was,  may  resort  to  him  as  soon  as  he  is 
discovered.  Here  the  agent  did  not  communicate  to  the  seller  suffident 
information  to  enable  him  to  debit  any  other  individual.  The  seller 
was  in  the  same  situation,  as  if  at  the  time  of  the  contract  he  had 
not  known  that  there  was  any  principal  besides  the  person  with  whom 
he  was  dealing,  and  had  afterwards  discovered  that  the  goods  had 
been  purchased  on  account  of  another ;  and  in  that  case  it  is  clear  that 
he  might  have  chained  the  principal.  It  is  said  that  he  ought  to  hare 
ascertained  by  inquiry-  of  the  agent  who  the  principal  was,  but  I  think 
that  he  was  not  bound  to  make  such  inquiry,  and  that  by  debiting  the 
agent  with  the  price  of  the  goods,  he  has  not  precluded  himself  from 
resorting  to  the  principal,  whose  name  ,was  not  disclosed  to  him.  It 
might  have  been  made  a  question,  whether  it  was  not  a  defence  to  this 
action  that  the  principal  resided  in  Scotland.  But  that  was  not  a  point 
made  at  the  trial,  nor  noticed  in  the  bill  of  exceptions ;  we  cannot, 
therefore,  take  it  into  our  consideration.  For  the  reasons  already 
given,  I  think  the  plaintiff  is  entitled  to  recover. 

Judgment  affirm^} 

Parke,  J.,  having  been  concerned  as  counsel  in  the  cause,  gave  no 
opinion. 

^  See  Faterson  v.  Gandaseqni,  anU,  p.  527 ;  Hntton  v.  Bulloch,  L.  R.  9  Q.  B.  57S 
(Ex.  Ch.  1874).  — Ed. 
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PENTZ  V.   STANTON. 
Supreme  Court  of  New  York.    1838. 

£10  Wend,  271.] 

This  was  an  action  of  assumpsit,  tried  at  the  Madison  Circuit  in 
September,  1830,  before  the  Hon.  Nathan  Williams,  one  of  the  circuit 
judges. 

The  first  count  in  the  declaration  was  on  a  bill  of  exchange  for 
$158.86,  bearing  date  25th  May,  1826,  charged  to  have  been  drawn 
by  one  Henry  F.  West,  by  the  name  and  description  of  H.  F.  West, 
agent,  he,  the  said  West,  then  and  there  being  the  agent  and  servant 
of  the  defendant  in  that  behalf,  according  to  the  custom  of  merchants. 
The  bill  was  drawn  on  one  James  Carey,  payable  four  months  after 
date,  was  accepted  by  Carey,  and  when  due  was  protested  for  non- 
payment, and  notice  of  non-payment  was  alleged  to  have  been  given  to 
the  defendant  There  was  also  the  common  counts  for  goods  sold  and 
delivered  to  the  defendant,  and  for  money  lent,  &c.  The  defendant 
pleaded  the  general  issue,  and  specially  that  the  bill  of  exchange 
counted  upon  was  received  and  accepted  by  the  plaintiff  in  satisfaction 
of  the  goods  sold ;  as  to  which  the  plaintiff  took  issue.  On  the  trial 
the  bill  was  produced,  and  purported  to  be  signed  H.  F.  West,  agent 
A  regular  protest  was  shown,  and  notice  of  the  same  addressed  to  and 
received  by  West  at  Manchester,  in  Oneida  County,  where  West  at  the 
date  of  the  bill,  and  before  and  since  as  the  agent  of  the  defendant, 
superintended  a  woollen  manufactory  belonging  to  the  defendant,  who 
resided  at  Pompey  in  Onondaga  County,  and  spent  only  a  portion  of 
his  time  at  the  factory.  West  testified  that  he  was  authorized  by  the 
defendant  to  make  notes  and  draw  bills  of  exchange  in  the  name  of  the 
defendant  and  as  agent  in  his  behalf;  that  the  bill  in  question  was 
given  on  the  purchase  by  him  of  a  quantity  of  d}'e-stuflb  of  the  plaintiff 
for  the  defendant,  taken  to  and  used  in  the  factory  and  in  the  business 
of  the  defendant ;  that  when  he  called  for  the  goods,  he  proposed  to 
the  plaintiff  to  give  him  the  bill  in  question,  who  agreed  to  accept  and 
did  accept  the  same,  giving  him,  the  witness,  a  bill  of  the  goods, 
headed,  **  Mr.  H.  F.  West,  Agent,  bought  of  W.  A.  F.  Pentz,"  and  re- 
ceipting the  draft  at  the  bottom.  He  further  testified,  that  he  informed 
the  defendant  of  the  drawing  of  the  bill  of  exchange,  and  delivered  the 
notice  of  protest  to  him,  but  did  not  do  so  until  several  weeks  after  he 
had  received  it ;  that  the  letters  relating  to  the  factory  business  were 
generally  sent  to  Manchester,  sometimes  addressed  to  the  defendant 
and  sometimes  to  the  witness  as  agent ;  and  that  he  always  opened 
them,  whether  addressed  to  his  principal  or  himself.  It  further  ap- 
peared that  the  acceptor  failed  before  the  bill  fell  due,  and  that  on  the 
day  after  the  bill  was  protested,  the  plaintiff  addressed  a  letter  to  West, 
complaining  that  he  had  suffered  the  protest,  as  he  had  been  apprised 
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by  the  acceptor  of  his  inability  to  meet  it  On  this  evidence,  the 
defendant's  counsel  insisted  that  the  plaintiff  was  not  entitled  to  re- 
cover; but  the  judge  ruled  that  he  was  entitled  to  recover,  and  so 
instructed  the  jurj',  who  accordingly  found  the  amount  of  the  bill, 
with  interest.     The  defendant  moves  for  a  new  trial 

P.  OricUej/y  for  the  defendant. 

fT.  A.  Spencer,  for  the  plaintiff. 

Bi/  the  Court,  Sutherland,  J.  The  plaintiff  cannot  recover  apon 
the  bill  of  exchange  against  the  present  defendant  His  name  no- 
where appears  upon  it  It  was  drawn  and  subscribed  by  West  in  his 
own  name,  with  the  simple  addition  of  ^^  agent,''  but  without  any 
specification  whatever  of  the  name  of  the  principal.  Mr.  Chitt}*,  in  his 
valuable  Treatise  on  Bills,  says,  page  22,  ''  It  is  a  general  rule  that  no 
person  can  be  considered  a  party  to  a  bill,  unless  his  name  or  the  name 
of  the  firm  of  which  he  is  a  partner,  appear  on  some  part  of  it ;  '*  and 
Mr.  Justice  BuUer,  in  Fenn  v,  Harrison,  8  T.  R.  761,  observes,  that  in 
the  case  of  bills  of  exchange,  we  know  precisely  what  remedy  the  holder 
has,  if  the  bill  be  not  paid ;  his  security  appears  wholly  on  the  face  of 
the  bill  itself;  the  acceptor,  the  drawers,  and  the  indorsers  are  all 
liable  in  their  turns,  but  they  are  only  liable  because  they  have  written 
their  names  on  the  bill ;  but  this  is  an  attempt  to  make  some  other  pe^ 
sons  liable,  whose  names  do  not  appear  on  the  bilL^  .  .  . 

The  next  inquiry  is  whether  the  defendant  is  liable  apon  the  coants 
for  goods  sold  and  delivered.  West  was  examined  as  a  witness,  and 
testified  that  he  was  the  agent  of  the  defendant  in  carrying  on  a  woollen 
manufactory  in  Oneida  County ;  that  the  goods  for  which  he  gave  the  bill 
were  purchased  for  the  defendant,  and  were  used  in  his  business  of  mano- 
facturing ;  that  he  had  authorit}'  to  draw  bills  of  exchange  and  notes  in 
the  name  of  the  defendant ;  that  when  he  called  for  the  goods  in  this 
case,  he  proposed  to  let  the  plaintiff  have  the  draft  in  question ;  that  the 
plaintiff  said  he  would  inquire  about  the  drawee,  and  did  so,  and  a(U^ 
wards  received  the  draft  from  the  witness,  and  gave  the  receipt  at  the 
bottom  of  the  bill.  It  does  not  appear  that  West  disclosed  to  the  plain- 
tiff the  fact  that  the  goods  wei*e  purchased  for  the  defendant.  The  bill 
of  goods  delivered  to  him  was  headed  Mr.  H.  F.  West,  agent,  and  the 
draft  which  he  gave  was  also  signed  by  him  as  agent.  These  are  the 
only  circumstances  showing  the  mutual  understanding  of  the  parties 
that  West  was  acting  as  agent  and  not  as  principal  in  the  transaction. 
It  was  shown  that  payment  of  the  bill  had  been  regularly  demanded  of 
the  drawee,  and  notice  of  its  dishonor  regularly  given  to  West,  the 
drawer.  This  would  entitle  the  plaintiff  to  resort  to  the  common  count 
as  against  West,  if  he  were  the  defendant,  and  it  had  been  a  transac- 
tion unquestionably  on  his  own  account.  Jones  &  Mann  v.  Savage, 
6  Wend.  659,  662.  The  question  then  upon  this  branch  of  the  case  is, 
whether  the  goods  were  sold' to  West  exclusively  upon  his  own  Individ- 

^  The  omitted  passages  deal  with  the  topics  treated  in  Chapter  IV.  iec  lU 
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aal  credit,  and  the  credit  of  the  bill  which  he  drew,  so  as  to  prevent 
the  plaintiff  from  all  remedy  against  the  defendant,  for  whom  they  were 
in  fact  purchased,  and  who  has  had  the  exclusive  benefit  of  them.   The 
onlj'  additional  evidence  upon  this  point,  not  already  adverted  to,  is  the 
letter  written  by  the  plaintiff  to  West  on  the  29th  September,  1826,  ad- 
vising him  of  the  dishonor  of  the  bill  by  the  drawee,  and  requesting 
him  to  make  provision  for  its  payment     I  do  not  think  that  this  is  a 
circumstance  of  much  importance  in  the  case.    The  communication 
would  of  course  be  made  to  West,  and  he  would  be  called  on  for  pay- 
ment, admitting  that  he  was  known  and  considered  by  the  plaintiff  as  a 
mere  agent,  as  a  matter  of  necessity ;  and  it  does  not  appear  that  the 
plaintiff  knew  who  the  principal  was.    It  was  a  question  for  the  jury 
to  decide  whether  the  goods  were  sold  exclusively  upon  the  credit  of 
West  and  of  the  bill,  or  not,  Bentley  v.  Griffin,  5  Taunt  356 ;  1  Com. 
L.  R.  131 ;  Legget  v.  Reed,  1  Car.  &  Payne,  16;  11  Com.  L.  R.  301, 
and  cases  stated  in  note ;  and  it  is  to  be  regretted  that  it  was  not  dis- 
tinctly left  to  them  by  the  judge.     Upon  the  evidence,  I  think  the  jury 
would  have  been  justified  in  finding  for  the  plaintiff  on  this  point.    The 
plaintiff  certainlj'  knew  that  West  was  acting  as  agent  for  some  third 
person.    The  bill  of  goods  was  made  out  to  him  as  agent,  and  the  draft 
which  he  received  was  signed  by  West  as  agent    It  would  not  be  an 
unreasonable  conclusion  from  these  facts,  that  the  plaintiff  did  not 
repose  entirely  upon  the  security  and  responsibilit}'  of  West,  but  had 
regard  to  the  eventual  liability  of  the  principal,  whoever  he  might  be, 
if  it  should  become  necessary'  to  resort  to  him.     If  the  plaintiff  should 
fail  in  this  action  on  the  ground  that  the  credit  was  given  exclusively 
to  West,  then  no  doubt  he  could  recover  in  an  action  against  West ; 
and  it  is  equally  clear  that  whatever  money  West  may  be  compelled  to 
pay  on  this  account,  would  be  money  paid  to  the  use  of  the  defendant, 
and  which  he  might  recover  from  him.     The  defendant  must  eventually 
pa}'  for  these  goods,  and  I  see  no  legal  objection  to  a  recovery  against 
him  in  this  action  upon  the  common  counts. 

Motion  for  new  trial  denied. 


LERNED    AKD    ANOTHER    V.    JOHNS. 

Supreme  Judicial  Court  of  Massachusetts.     1864. 

[9  Alien,  419.] 

Contract  brought  to  recover  damages  for  the  failure  to  deliver  a 
quantity  of  coal,  sold  by  the  defendant  to  the  plaintiffs.  One  ground 
of  defence  was,  that  the  contract  was  not  binding  because  not  executed 
in  conformity  to  the  Statute  of  Frauds. 

At  the  trial  in  the  superior  court,  before  Morton,  J.,  the  plaintiffs 
introduced  evidence  tending  to  show  that  on  the  4th  of  April,  1868,  J. 
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W.  Gregg,  as  agent  of  WaDnemacher  &  Mazfield,  and  for  and  in  behalf 
of  the  defendant,  made  a  parol  contract  to  sell  to  the  plaintiffs  from 
two  hundred  and  fifty  to  three  hundred  tons  of  lump  ^^  Johns  coal "  at 
five  dollars  per  ton,  according  to  the  terms  of  the  written  memorandam 
hereinafter  referred  to ;  and  also  the  same  quantity  of  broken  ^^  Johns 
coal,"  on  the  same  terms ;  and  that  papers  were  acoordinglj-  executed 
for  the  sale  .  .  .  signed,  on  the  one  part,  by  the  plaintiffs,  and,  on  the 
other,  by  '^  Wannemacher  <&  Maxfield,  by  J.  W.  Gregg."  All  of  the 
above  papers  were  put  in  evidence  by  the  plaintiffs,  those  signed  bj 
them  being  produced  by  the  defendant  on  notice.  Wannemacher  4 
Maxfield  and  the  defendant  subsequentlj*  refused  to  deliver  the  coal  to 
the  plaintiffs. 

Upon  the  introduction  of  this  evidence,  the  judge  ruled  that  the 
action  could  not  be  maintained ;  and  a  veixlict  was  accordingly  taken 
for  the  defendant    The  plaintiffs  alleged  exceptions. 

G.  A,  Somerhyy  for  the  plaintiffs. 

C.  A,  Welch,  for  the  defendant. 

Hoar,  J.^  Another  point  is  taken  by  the  defendant :  that  the  signa- 
ture '^  Wannemacher  &  Maxfield,  per  J.  W.  Gregg,"  is  not  a  sufficient 
signature  to  the  memorandum  to  bind  him,  although  it  were  proved  bj 
parol  that  Wannemacher  and  Maxfield  were  his  agents,  duly  authorized 
to  make  the  contract  on  his  behalf,  and  that  they  actually  made  it  for 
him  through  Gregg.  There  can  of  course  be  no  controversy  that  the 
name  of  Wannemacher  &  Maxfield  is  sufficiently  signed;  but  it  is 
contended  that  it  is  not  competent  to  show  b^'  parol  that  a  party 
whose  name  is  signed  as  a  principal  is  only  the  agent  of  a  third 
person,  when  there  is  no  intimation  in  the  memorandum  that  he  acted 
as  agent.  The  doctrine  is  well  settled  in  England  that,  when  a  written 
contract  not  under  seal  is  made  by  or  with  an  agent,  the  principal, 
although  undisclosed,  may  sue  or  be  sued  upon  it,  except  in  the  case 
of  commercial  paper.  Kenworthy  v.  Schofield,  2  B.  &  C.  945.  It  ii 
fully  and  strongly  stated  in  Higgins  v.  Senior,  8  M.  &  W.  834,  and  is 
affirmed  in  many  other  cases  cited  by  Mr.  Justice  Dewey  in  Eastern 
Railroad  v.  Benedict,  5  Gray,  561 ;  and  it  is  adopted  by  the  most 
approved  writers  on  the  law  of  agency.  To  what  extent  it  is  the  Uw 
of  this  Commonwealth  it  was  not  necessary  fully  to  determine  in  the  case 
last  cited ;  though  it  is  there  said  to  be  well  settled  that  the  rule  applies 
to  cases  of  sales  by  written  bills,  or  other  memoranda  made  by  the 
agent,  using  his  own  name,  and  disclosing  no  principal 

There  are  certainly  dicta  to  the  contrary  in  Stackpole  v.  Arnold,  11 
Mass.  27.  And  in  Shaw  v,  Finney,  13  Met  453,  where  the  question 
was  on  the  sufficiency  of  the  signature  to  a  memorandum  to  iHnd  the 
defendant  under  the  Statute  of  Frauds,  and  the  sale  was  stated  in  the 
memorandum  as  made  by  one  Hathaway,  who  was  proved  to  have  been 
the  plaintiff's  agent,  Mr.  Justice  Wilde  observed  that  ^'  if  the  defendant 

^  From  the  statement  and  the  opinion  are  omitted  passages  not  pertaining  tt 
Agency. — Ed. 
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had  himself  signed  the  first  memorandnm,  he  would  not  have  been  liable 
Id  this  action  by  the  plaintiffs ;  for  the  contract  was  in  terms  a  contract 
with  Hathaway." 

Bat  in  most  of  our  own  recent  cases  the  English  rule  has  been  fully 
abstained ;  and  we  find  no  adjudged  case  to  the  contrary.  In  Hunt- 
ington V.  EnoXy  7  Cush.  371,  the  case  of  Higgins  v.  Senior  is  cited 
with  entire  approbation  by  Chief  Justice  Shaw ;  and  the  doctrine  held 
to  be  equally  applicable  to  agreements  which  are,  or  ai-e  not,  required 
to  be  in  writing  by  the  Statute  of  Frauds.  And  in  Williams  v.  Bacon, 
2  Gray,  387,  the  precise  question  now  under  consideration  seems  to 
have  been  decided,  and  the  case  is  a  direct  authority  in  point  See 
also  the  statement  of  Mr.  Justice  Metcalf,  in  Fuller  v.  Hooper,  3  Gray, 
341 ;  and  Dykers  t;.  Townsend,  24  N.  Y.  57. 

Moceptiona  sustained.^ 


BORCHERLING  v.   BERNARD  KATZ  and  PHILIP  KATZ. 
Court  of  Chancert  of  New  Jersey.     1883. 

[37  N.  J.  Eq,  150.] 

On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open  court 

Mr.  Thomas  If.  Mc  Carter^  for  complainant. 

Mr.  Charles  F.  HiU  and  Mr,  Socrates  TuUle^  for  defendants. 

Yah  Fleet,  V.  C.  This  is  a  novel  case.  The  complainant  seeks  to 
hold  the  defendants  for  the  rent  reserved  by  a  lease  made  by  him  to 
other  persons  than  the  defendants.    The  special  ground  on  which  he 

^  In  Beckham  v.  Drake,  9  M.  &  W.  79,  95-96  (1841),  where  it  was  held  that  an 
action  was  maintainable  against  three  partners,  one  of  them  dormant,  npon  a  written 
contract  executed  in  the  names  of  two,  in  the  conrse  of  the  partnership  business, 
Pakkb,  B.,  commenting  on  Beckham  v.  Knight,  5  Scott,  619  (1838),  s.  c.  4  Bing.  N.  C. 
243,  said :  "  There  has  been  a  mistake  in  applying  to  contracts  which  are,  in  point  of 
law,  parol,  although  reduced  to  writing,  the  doctrine  which  is  applicable  exdnsiirely  to 
deeds,  —  regularly  fiamed  instruments  between  certain  parties.  Those  parties  only 
can  sue  or  be  sued  upon  an  indenture,  who  are  named  or  described  in  it  as  parties ; 
but  this  doctrine  is  applicable  to  deeds  only,  and  I  was  not  aware  of  any  opinion  being 
entertained,  before  this  case  occurred,  that  the  same  rule  extended  to  all  written  con- 
tracts. With  regard  to  the  practice  on  this  subject,  it  must  be  familiar  to  every  one 
that  there  are  innumerable  mercantile  contracts  in  writing,  where  the  real  principal, 
when  disclosed,  is  made  liable,  though  the  contract  is  entered  into  by  another.  .  .  . 
The  doctrine  rests  upon  this  principle,  that  the  act  of  the  agent  was  the  act  of  the 
principal,  and  the  subscription  of  the  agent  was  the  subscription  of  the  principal ;  and 
I  am  not  aware  of  the  existence  of  any  cases  in  which  a  distinction  has  been  suggested 
between  a  contract  which  has  been  entered  into  by  one  individual  for  another,  or  by 
two  individuals  for  themselves  and  another,  as  to  the  liability  of  the  principal  to  be 
sued.  The  case  of  bills  of  exchange  is  an  exception,  which  stands  upon  the  law 
merchant ;  and  promissory  notes  another,  for  they  are  placed  on  the  same  footing 
by  the  statute  of  Anne.  In  neither  of  these  can  any  but  the  parties  Uamed  in  the 
instrument,  by  their  name  or  firm,  be  made  liable  to  an  action  npon  it."— >  Ed. 
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seeks  to  do  this  is,  that  the  defendants  wei^  the  real  lessees,  tliat, 
though  the  demise  was  made  to  other  persons,  they  acted  simply  as 
the  agents  of  the  defendants,  who  were  the  principals  in  the  affair  and 
entitled  to  the  benefit  of  the  demise.  The  legal  principle  on  which  he 
rests  his  right  to  relief,  is  that  which  entitles  a  vendor  who,  having 
made  a  sale  to  a  person  whom  he  believed  at  the  time  to  be  the  princi- 
pal in  the  transaction,  is  afterwaixls  discovered  to  have  been  the  agent 
of  a  third  person,  to  recover  the  price  of  the  goods  of  the  principal, 
though  he  has  in  the  mean  time  debited  the  agent. 

The  following  summary  presents  all  the  important  facts :  On  the  22d 

of  October,  1877,  the  complainant  made  a  lease,  under  seal,  to  Rudolph 

Heller  aud  William  Katz,  partnera,  doing  business  under  the  name  of 

Heller  &  Katz,  demising  certain  premises,  situate  on  Mulberr}*  Street, 

in  the  city  of  Newark,  for  a  term  of  two  years  and  five  months  from 

the  1st  day  of  November,  1877,  at  an  annual  rent  of  $840,  payable 

monthly  in  advance.     The  lease  was  executed  by  both  parties.    It 

gave  the  lessor  the  right  to  re-enter  for  the  breach  of  any  covenant  on 

the  part  of  the  lessees.    The  lessees  covenanted  not  to  underlet,  nor  to 

assign  the  lease,  or  any  part  of  their  term,  without  the  written  consent 

of  the  lessor.     On  the  Slst  day  of  October,  1877,  the  defendants, 

Bernard  Eatz  and  Philip  Katz,  constituted  and  appointed  Heller  & 

Katz  their  attorneys,  empowering  them  to  carry  on  and  conduct  the 

business  then  owned  by  the  defendants  in  the  city*  of  Newark,  and  to 

.  do  and  perform  all  and  ever3*  act  and  thing  whatsoever  requisite  and 

necessary  to  be  done  in  carrying  on  the  business.     Heller  &  Katz  took 

possession  of  the  demised  premises  soon  after  the  commencement  of 

the  term,  and  continued  to  occupy  them,  jointly,  until  December,  1878, 

when  Heller  lefb.    Afterwards  Katz  continued  to  occupy  liiem  alone 

until  April  1st,   1879,  when  he  left.     At  the  time  the  premises  were 

abandoned  there  was  $220  rent  in   arrear,  which  the  complainant 

attempted   to    collect    b}'  distress,  but  the  defendants   claimed  the 

property  seized,  and  the  complainant  surrendered  it.     This  claim  bj 

the  defendants  was,  in  part  at  least,  false.     They  now  admit  that  most 

of  the  chattels  seized  belonged  to  Heller  &  Katz.    The  complainant 

subsequent!}'  brought  an  action  at  law  against  the  lessees  for  the  rent 

in  arrear,  but,  on  discovering  the  power  of  attorney,  proceeded  no 

further.     He  did  not  know  of  the  existence  of  the  power  of  attorney 

until  May,  1879,  some  time  after  he  had  commenced  his  action  at  law. 

For  the  purpose  of  putting  the  case  in  the  most  favorable  form  for  the 

complainant^  I  shall  assume  that  the  business  earned  on  on  the  demised 

premises  was  the  business  of  the  defendants,  and  that  Heller  &  Kati 

were  the  agents  of  the  defendants  when  the  lease  was  execuUd, 

although  the  weight  of  the  evidence  shows  both  facts  to  have  been 

otherwise. 

Some  of  the  complainant's  legal  propositions  are  so  firmly  established 
as  to  be  beyond  dispute.  There  can  be  no  doubt  that  a  principal  is 
bound  by  the  acts  of  his  agent  within  the  authority  expressly  given  to 
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the  agent,  and  also  for  such  acts  as  are  necessarj'  and  requisite  to  be 
done  in  order  that  the  agent  may  accomplish  the  object  of  his  appoint- 
ment. It  is  also  true,  as  a  general  rule,  that  where  a  contract  is  made 
by  an  agent,  without  disclosing  his  principal,  and  the  other  contracting 
party  afterwards  discovers  that  the  person  with  whom  he  dealt  was  not 
the  principal,  but  that  a  thiixl  person  stood  behind  him  as  the  real  party 
in  interest,  he  may  abandon  his  right  to  look  to  the  agent  personally, 
and  resort  to  the  principal.  And  this  he  may  do  even  when  the  con- 
tract is  in  writing,  and  is  such  as  is  required  by  the  Statute  of  Frauds  to 
be  in  writing,  for,  in  such  case,  parol  evidence,  showing  that  an  addi- 
tional party  is  liable,  in  no  way  contradicts  the  written  instrument. 
*^  It  does  not  deny  that  it  is  binding  on  those  whom,  on  its  face,  it 
purports  to  bind,  but  shows  that  it  also  binds  another,  by  reason  that 
the  act  of  the  agent,  in  signing  the  agreement,  in  pursuance  of  his 
authority,  is,  in  law,  the  act  of  his  principal."  Higgins  v.  Senior,  8 
M.  &  W.  834,  844.  Parol  evidence  is  admissible  in  such  cases  to 
charge  the  principal,  but  not  to  discharge  the  agent  2  Smith's  Lead. 
Cas.  226.  But  where  an  agent  makes  a  lease  in  his  own  name,  and 
executes  it  in  his  own  name,  though  the  rent  is  reserved  to  his  princi- 
pal, and  all  the  covenants  purport  to  be  made  with  his  principal,  the 
principal  cannot  maintain  an  action  on  it,  for  the  reason  that  on  a  deed 
inter  partes  no  person  can  maintain  an  action  except  a  party  to  it. 
Berkeley  t;.  Hardy,  5  B.  d;  C.  355 ;  Sheldon  v.  Dunlap,  1  Harr.  245. 

The  complainant  puts  his  right  to  relief  against  the  defendants,  on 
these  legal  rules.  He  justifies  his  resoit  to  this  court  in  this  wise :  He 
insists  that  by  force  of  the  legal  rules  just  stated,  his  right  to  hold  the 
defendants  for  the  rent  is  clear,  but  that  he  cannot  maintain  an  action 
at  law  against  them  because  they  are  not  parties  to  the  lease.  He  says 
he  cannot  maintain  an  action  for  use  and  occupation,  for  the  statute 
declares  that  such  action  can  only  be  maintained  where  the  agreement 
for  the  occupation  of  the  land  is  not  by  deed  (Rev.  p.  570,  §3) ;  he 
claims,  therefore,  that  his  case  falls  within  the  principle  of  equity 
jorispnidenoe  which  declares  that  where  there  is  a  right  there  ought  to 
be  a  remedy,  and,  if  the  law  gives  none,  it  ought  to  be  administered  in 
equity.  This  conclusion,  I  think,  may  be  admitted  to  be  sound,  pro- 
vided it  is  found  that  the  defendants  are  subject  to  the  legal  principle 
on  which  the  complainant  mainly  rests  his  right  to  relief.  This,  in  my 
judgment,  is  the  test  question  of  the  case. 

Neither  the  researches  of  counsel,  nor  my  own,  have  resulted  in  the 
discovery  of  a  precedent  for  this  action.  I  think  it  may  safely  be  said 
that  no  instance  exists  in  which  some  other  person  than  the  lessee 
named  in  a  lease,  under  seal,  has  been  held  liable  in  equity  for  the  rent 
reserved  by  the  lease,  on  the  ground  that  he  was  the  undisclosed  prin- 
cipal in  the  transaction,  and  liable,  as  such,  by  force  of  the  rule  which 
renders  an  unnamed  and  unknown  vendee  liable  for  the  price  of  goods 
purchased  by  him  through  his  agent  The  only  case  to  which  my 
attention  has  been  directed,  which  can  be  regarded  as  authority  for 
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the  complainant's  position,  is  Clavering  v,  Westley,  3  P.  Wms.  402. 
There  the  plaintiff  made  a  lease  of  a  coal  mine  to  A.  for  twenty-one 
years.  A.  then  declared  a  trust  of  the  lease  for  five  persons.  These 
five  persons  entered  into  possession,  worked  the  mine,  and  took  its 
prodacts,  but  some  time  after,  the  lessee  becoming  insolvent,  and  the 
mine  unprofitable,  they  abandoned  it.  The  lessor  then  brought  his  biU 
against  the  lessee  and  cestuis  que  trust  to  compel  them  to  pay  the  reot 
in  arrear,  and  also  the  accruing  rent,  insisting  that  though  the  lease 
was  made  to  A.,  yet  it  being  declared  by  him  to  be  in  trust  for  the  five 
persons,  as  tenants  in  common,  it  was  t^he  same  thing  as  if  it  had  been 
made  to  them  originally.  The  Master  of  the  Bolls  (Sir  Joseph  Jekyll) 
held  that  the  cestuis  que  trust  were  not  liable,  and  dismissed  the  bill. 
His  reason  was  this :  That  inasmuch  as  the  plaintiff  had  chosen  to  let 
the  mine  to  A.  alone,  and  to  accept  his  covenant  for  the  rent,  he  shonld 
be  restricted  to  the  security  he  had  voluntarily  accepted.  Having 
accepted  the  covenant  of  the  lessee,  his  remedies  were  limited  to  that 
Lord  Talbot,  on  appeal,  reversed  this  decree,  and  decreed  that  the 
lessee  was  primarily  liable,  but  in  case  the  rent  oould  not  be  collected 
of  him,  then  that  each  of  the  five  cestuis  que  trust  shonld  pay  one-fiflh 
of  the  rent  in  arrear,  and  also  that  which  should  afterwards  accrue. 
The  report  of  this  case,  on  appeal,  is  extremely  meagre  and  unsatisfac- 
tory. The  conclusion  of  the  Lord  Chancellor  is  simply  given,  without 
more.  No  reasons  are  given,  and  we  have  not  even  a  hint  of  the  legal 
rule  which  it  was  supposed  the  judgment  of  the  Master  of  the  Bolls  had 
overlooked  or  disregarded. 

But  this  case  has  since  been  overruled.  It  is  no  longer  an  authorilj 
in  the  court  which  decided  it ;  on  the  contrary,  its  doctrine  has  been 
repudiated.  Lord  Cranworth,  in  Walters  v.  Northern  Ck>al  Minii^ 
Co.,  5  De  6.  M.  &  6.  629,  after  expressing  regret  that  the  grounds  of 
Lord  Talbot's  decision  are  not  given,  says :  '^  If  he  is  to  be  taken  as 
lajing  down  a  general  proposition  that  whenever  a  legal  lessee  is 
trustee  for  another,  the  rent  becomes  an  equitable  debt  from  the  cesttti 
que  trusty  to  be  recovered  by  bill  in  this  court,  I  must,  with  all  respect, 
say  that  is  a  proposition  to  which  I  cannot  assent.  I  rest  my  judg- 
ment on  the  ground  that  no  such  general  principle  exists."  Lord 
Cranworth's  discussion  of  the  question  on  which  the  decision  here 
must  turn,  is  so  exhaustive  and  unanswerable  that  this  case  may  be 
decided  by  a  single  quotation  from  his  opinion.  He  says:  *^The 
riglits  of  a  landlord  against  those  who  occup}'  his  land  are  legal  rights, 
well  defined  and  understood.  Where  a  tenant  is  holding  under  a 
demise  at  a  stipulated  rent,  the  landlord  has  his  remedy  by  distress  or 
action  of  debt.  If  the  lessee  assigns  to  another,  the  landlord  has 
against  the  assignee,  so  long  as  he  remains  in  possession,  the  same 
rights  which  he  had  against  the  original  tenant.  If  instead  of  assign- 
ing his  interest,  the  lessee  creates  a  tenancy  under  himself,  then  the 
original  landlord  may  either  distrain  on  the  under-tenant,  or  may  bring 
his  action  of  debt  or  covenant,  as  the  case  may  be,  against  the  original 


J 


S1S.GT.  U.]  BORCHEELING  V.   KATZ.  651 

lessees.  .  .  .  The  object  of  the  present  bill  is  to  give  to  the  landlord 
an  additional  remedy  in  case  the  legal  lessee  is  a  mere  trustee  for 
others,  who  have  in  fact  occupied  the  lands,  to  enable  the  landlord^  in 
such  a  case,  to  treat  the  cestuis  que  trust  as  equitable  debtors  for  the 
anaount  of  the  rent.  But  I  can  discover  no  principle  to  warrant  such  a 
proposition.  The  relation  between  the  owner  of  the  land  and  those 
who  occupy  it  is  of  a  purely  legal  character.  The  circumstance  that 
there  is  a  relation  of  an  equitable  character  subsisting  between  the 
lessee  and  the  actual  occupier  cannot  give  any  equitable  rights  to  one 
who  claims  by  a  title  paramount  both  to  the  trustee  and  the  cestui  que 
trust.  Whatever  be  the  relation  between  the  lessee  and  the  occupier, 
the  landlord's  rights  are  unaffected.  He  has  his  legal  remedy  by  dis* 
tress,  or  he  may  bring  his  action  against  the  lessee."  The  same  doo- 
trine,  substantially,  was  enforced  by  Lord  Justices  Knight  Bruce  and 
Turner  in  Cox  v.  Bishop,  8  De  6.  M.  &  G.  815.  An  attempt  was 
made  there  to  hold  the  equitable  assignee  of  a  lease  for  the  rent  which 
accrued  during  the  time  he  was  in  the  actual  possession  and  enjoyment 
of  the  demised  premises.  Lord  Justice  Knight  Bruce  said:  ^^They 
[possession  and  enjoyment]  do  not,  in  my  judgment,  create  a  contract 
between  the  lessor  and  the  equitable  assignee  which  can  give  the 
former  a  title  to  the  relief  prayed  against  the  latter.  The  possession 
by  itself  would  not,  nor  would  the  equitable  assignment  by  itself,  have 
given  the  lessor  the  equitable  nght  which  he  is  here  asserting  against 
the  assignee ;  neither,  I  think,  can  the  union  of  the  two." 

It  is  quite  impossible  to  distinguish  these  cases  from  the  one  under 
consideration.  They  are,  in  all  material  and  essential  points,  identical, 
and  must  all  be  governed  by  the  same  general  rules  of  justice.  The 
fact  that  the  complainant  has  chosen  to  describe  the  relation  existing 
between  the  defendants  and  the  lessees  in  this  case,  as  principal  and 
agent,  and  that  in  the  cases  just  referred  to  the  relation  which  existed 
between  the  lessees  and  the  persons  sought  to  be  charged  with  the  rent 
was  spoken  of  as  trustee  and  cestuis  que  trust,  is  without  the  least 
significance  in  legal  estimation.  The  difference  is  in  terms  or  names, 
and  not  in  the  legal  character  of  the  relation.  The  relation,  in  prin« 
ciple  and  substance,  is  the  same,  whether  it  is  described  by  one  set  of 
terms  or  the  other,  and  its  rights  and  obligations  are  the  same,  whether 
called  by  one  name  or  the  other.  In  ever}-  instance  in  which  an  agent 
takes  title  in  his  own  name  to  property  purchased  for  his  principal,  he 
makes  himself,  in  equity,  the  trustee  of  his  principal.  And  if,  in  the 
transaction  under  consideration,  Heller  &  Katz  were  the  agents  of 
the  defendants,  then  in  taking  the  lease  in  their  own  names  they  made 
themselves  the  trustees  of  the  defendants,  and  the  more  accurate 
description  of  the  relation  of  the  parties,  in  that  case,  would  be  trustee 
and  cestui  que  trusty  rather  than  principal  and  agent. 

The  precedents  are  against  the  complainant.  I  think  reason  is  also 
against  him.  No  reason  of  justice  or  policy  can  be  suggested  why 
landlords  should  have  the  additional  remedy  sought  in  this  case.    A 
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creditor  of  that  kind  is  already  highly  favored  by  the  law.  He  may 
distrain  either  against  the  tenant  or  the  under-tenant ;  if  the  person 
in  possession  fails  or  refuses  to  pay  the  rent  in  arrear,  the  landlord 
may  dispossess  him,  and  thus  recover  the  possession  of  the  premises, 
and  in  addition,  he  may  use  the  only  means  within  the  reach  of  ordinary 
creditors,  —  bring  his  action  at  law.  If  with  these  ample  remedies  at  his 
command  he  fails  to  secure  the  paj'ment  of  his  rent,  it  may  be  safely 
concluded  it  is  not  for  the  want  of  adequate  remedies. 

The  complainants  biM  must  be  dismissed^  teith  casts. 


KAYTON  BT  AL.,  Appellants,  v.  BARNETT  et  al.,  Respondents. 

Court  op  Appeals  of  New  York.    1889. 

[116  N,  Y.  625.] 

Appeal  f^om  judgment  of  the  General  Term  of  the  Superior  Court  of 
the  City  of  New  York,  entered  upon  an  order  made  December  2, 1886, 
which  denied  a  motion  for  a  new  trial,  and  directed  judgment  in  fsTor 
of  defendants,  entered  upon  an  order  nonsuiting  plaintiffs  on  trial.^ 

This  action  was  brought  to  recover  a  balance  of  the  purchase-price 
alleged  to  be  due  for  certain  property  sold  by  plaintiffs  to  defendants. 

On  the  17th  day  of  March,  1881,  the  plaintiffs  sold  and  delivered  to 
William  B.  Bishop  several  machines,  and  assigned  to  him  certain  letters- 
patent  for  the  agreed  price  of  m,500.  Bishop  paid  $3,000  on  deliveiy, 
and  gave  three  notes,  dated  March  24,  1881,  for  $500  each,  one  doe 

1  The  opinion  of  the  General  Term  is  thus  reported  in  22  Jones  ft  Spencer,  78:— 

"  Truax,  J.  The  action  was  brought  to  recover  from  the  defendants  as  ondisckMed 
principals.  The  evidence  shows  that  the  plaintiffs  asked  Bishop,  the  person  who,  as  a 
matter  of  fact,  bought  the  goods,  if  he  was  baying  for  the  defendants,  aqd  stated  to 
him  that  if  be  was  baying  for  the  defendants  plaintiffs  would  not  sell  the  goods  ts 
them.  Bishop  said  that  he  was  not  baying  for  the  defendants,  but  that  he  was  bajing 
for  himself. 

'*  It  was  testified  on  the  trial,  and  for  the  purposes  of  this  appeal  it  must  be  taken  si 
the  fact,  that  Bishop  was  buying  the  goods  for  the  defendants. 

"  Where  an  agent  acts  for  an  undisclosed  principal,  the  third  party  on  discoTenng 
the  principal  may  sue  him  and  recover  (Meeker  v.  Claghorn,  44  N.  Y.  551),  prorided 
that  in  the  mean  time  the  principal  has  not  in  good  faith  paid  the  agent  (ArmstroD^v. 
Stokes,  L.  R.  7  Q.  B.  253 ;  Rowan  u.  Buttman,  1  Daly,  412),  and  provided  that  the 
eredit  has  not  been  given  to  the  agent  as  agent.  Meeker  r.  Claghorn,  supra ;  Colemaa 
r.  First  Nat.  Bank  of  Elmira,  53  N.  Y.  388. 

"  In  each  of  these  cases  there  must  be  an  agency  which  was  unknown  to  the  plaiotiiL 
But  in  the  case  before  the  court  the  plaintifEs  refused  to  contract  with  the  del6nd3iiti> 
There  was  no  reciprocity  of  action  between  the  plaintiffs  and  the  defendants ;  if  the 
plaintiffs  had  refused  to  complete  the  contract  the  defendants  could  not  hare  sued 
them  for  damages.  Humble  v.  Hanter,  12  Q.  B.  311 ;  Winchester  ».  Howard,  97  Ms» 
803  :  Robson  v.  Drummond,  2  B.  &  Ad.  303. 

**  In  this  case  the  plaintiffs  did  not  give  credit  to  the  agent  as  agent»  becaose  thijf 
did  not  know  that  Bishop  was  acting  as  agent  for  the  defendants."  —  Ed. 
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nine  months,  one  fifteen  months,  and  one  eighteen  months  after  date, 
without  interest.    June  29,  1883,  Bishop  died  insolvent  without  having 
paid  the  notes,  or  any  part  of  them.     The  plaintiffs  tendered  the  notes 
to  the  defendants,  and  on  August  22,  1883,  brought  this  action  to 
recover  the  part  of  the  purchase-price  represented  by  the  notes,  on  the 
theory  that  Bishop,  as  agent  for  the  defendants,  bought  the  property 
for  them,  without  disclosing  his  principals  until  after  the  execution  and 
delivery  of  the  notes.    The  defendants,  in  their  answer,  denied  that 
they  purchased  the  property,  and  alleged  that  it  was  bought  by  WUliam 
B.  Bishop  for  the  price  and  on  the  terms  stated  in  the  complaint 
Further  facts  appear  in  the  opinion. 
W.  J,  OurtiSy  for  appellants. 
A.  R.  Dyett^  for  respondents. 

FoLLBTT,  C.  J.  When  goods  are  sold  on  credit  to  a  person  whom 
the  vendor  believes  to  be  the  purchaser,  and  he  afterwards  discovers 
that  the  person  credited  bought  as  agent  for  another,  the  vendor  has  a 
cause  of  action  against  the  principal  for  the  purchase-price.  The  defend- 
ants concede  the  existence  of  this  general  rule,  but  assert  that  it  is  not 
applicable  to  this  case,  because,  while  Bishop  and  the  plaintiffs  were 
negotiating,  they  stated  they  would  not  sell  the  property  to  the  defend- 
ants, and  Bishop  assured  Uiem  he  was  buying  for  himself  and  not  for 
them.  It  appears  by  evidence,  which  is  wholly  uncontradicted,  that  the 
defendants  directed  every  step  taken  by  Bishop  in  his  negotiations 
with  plaintiffs ;  that  the  property  was  purchased  for  and  delivered  to 
the  defendants,  who  have  ever  since  retained  it;  that  they  paid  the 
$3,000  towards  the  purchase-price,  and  agreed  with  Bishop,  after  the 
notes  had  been  delivered,  to  hold  him  harmless  from  them.  Notwith- 
standing the  assertion  of  the  plaintiffs  that  they  would  not  sell  to  the 
defendants,  they,  through  the  circumvention  of  Bishop  and  the  defend- 
ants, did  sell  the  property  to  tlie  defendants,  who  have  had  the  benefit 
of  it,  and  have  never  paid  the  remainder  of  the  purchase-price  pursuant 
to  their  agreement.  Bishop  was  the  defendants'  agent.  Bishop's  mind 
was,  in  this  transaction,  the  defendants'  mind,  and  so  the  minds  of  the 
parties  met,  and  the  defendants  having,  through  their  own  and  their 
agent's  deception,  acquired  the  plaintiff's  property  by  purchase,  cannot 
SQCcessfhlly  assert  that  they  are  not  liable  for  the  remainder  of  the  pur- 
chase-price because  they,  through  their  agent,  succeeded  in  inducing  the 
plaintiffs  to  do  that  which  they  did  not  intend  to  do,  and,  perhaps, 
would  not  have  done  had  the  defendants  not  dealt  disingenuously. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 
All  concur,  except  Haight,  J.^  not  sitting. 

Judgment  revereecL 
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WATTEAD  V.  FENWICK. 
Queen's  Bench  Division.     1892* 

[[1893]  1   Q.  B.  846.] 

Appeal  fW>in  the  decision  of  the  county  court  judge  of  Middles 
borough. 

From  the  evidence  it  appeared  that  one  Humble  had  carried  on  basi- 
ness  at  a  beerhouse  called  the  Victoria  Hotel,  at  Stockton-on-Tees, 
which  business  he  had  transferred  to  the  defendants,  a  firm  of  brewers, 
some  yesLva  before  the  present  action.  After  the  transfer  of  the  busi- 
ness, Humble  remained  as  defendants*  manager ;  but  the  license  was 
alwaj's  taken  out  in  Humble's  name,  and  his  name  was  painted  over  the 
door.  Under  the  terms  of  the  agreement  made  between  Humble  and 
the  defendants,  the  former  had  no  authority  to  buy  any  goods  for  the 
business  except  bottled  ales  and  mineral  waters;  lUl  other  goods 
required  were  to  be  supplied  by  the  defendants  themselves.  The 
action  was  brought  to  recover  the  price  of  goods  delivered  at  the 
Victoria  Hotel  over  some  years,  for  which  it  was  admitted  that  the 
plaintiff  gave  credit  to  Humble  only :  they  consisted  of  cigars,  bovril, 
and  other  articles.  The  learned  Judge  allowed  the  claim  for  the  cigars 
and  bovril  only,  and  gave  Judgment  for  the  plaintiff  for  £22  12s.  M. 
The  defendants  appealed. 

1892.  Fifday^  Q.  C.  {ScoU  Fax  with  him),  for  the  defendants. 
The  decision  of  the  county  court  Judge  was  wrong.  The  liability  of  t 
principal  for  the  acts  of  his  agent,  done  contrary  to  his  secret  instino 
tiions,  depends  upon  his  holding  him  out  as  his  agent>  —  that  is,  apon 
the  agent  being  clothed  with  an  apparent  authority  to  act  for  his  prin- 
cipal. Where,  therefore,  a  man  carries  on  business  in  his  own  name 
through  a  manager,  he  holds  out  his  own  credit,  and  would  be  liable  for 
goods  supplied  even  where  the  manager  exceeded  his  authority.  Bat 
where,  as  in  the  present  case,  there  is  no  holding  out  by  the  principal, 
but  the  business  is  carried  on  in  the  agent's  name,  and  the  goods  are 
supplied  on  his  credit,  a  person  wishing  to  go  behind  the  agent  and 
make  the  principal  liable  must  show  an  agency  in  fact. 

[Lord  Coleridge,  G.  J.  Cannot  3*ou,  in  such  a  case,  sue  the  undis- 
closed principal  on  discovering  him?] 

Only  where  the  act  done  by  the  agent  is  within  the  scope  of  his 
agency ;  not  where  there  has  been  an  excess  of  authority.  Where  any 
one  has  been  held  out  by  the  princip«^l  as  his  agent,  there  is  a  contract 
with  the  principal  by  estoppel,  however  much  the  agent  may  have 
exceeded  his  authority ;  where  there  has  been  no  holding  ont,  proof 
must  be  given  of  an  agency  in  fact  in  order  to  make  the  principsl 
liable. 

BoydeH  HougMon^  for  the  plaintiff.    The  defendants  are  liable  In 
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the  present  action.  Thej  are  in  fact  undisclosed  principals,  who  instead 
of  carrying  on  the  business  in  their  own  names  emploj'ed  a  manager  to 
carry  it  on  for  them,  and  clothed  him  with  authority  to  do  what  was 
necessary  to  carry  on  the  business.  The  case  depends  upon  the  same 
principles  as  Edmunds  v,  Bushell,  L.  R.  1  Q.  B.  97,  where  the  manager 
of  a  business  which  was  carried  on  in  his  own  name  with  the  addition 
^^  and  Co.,"  accepted  a  bill  of  exchange,  notwithstanding  a  stipulation 
in  the  agreement  with  his  principal  that  he  should  not  accept  bills ;  and 
the  Court  held  that  the  principal  was  liable  to  an  indorsee  who  took  the 
bill  without  an}'  knowledge  of  the  relations  between  the  principal  and 
agent.  In  that  case  there  was  no  holding  out  of  the  manager  as  an 
agent ;  it  was  the  simple  case  of  an  agent  being  allowed  to  act  as  the 
ostensible  principal  without  any  disclosure  to  the  world  of  there  being 
any  one  behind  him.  Here  the  defendants  have  so  conducted  them- 
selves as  to  enable  their  agent  to  hold  himself  out  to  the  world  as  the 
proprietor  of  their  business,  and  they  are  clearly  undisclosed  principals. 
Ramazotti  v,  Bowring,  7  C.  B.  (N.  S.)  851.  All  that  the  plaintiff  has 
to  do,  therefore,  in  order  to  charge  the  principals,  is  to  show  that  the 
goods  supplied  were  such  as  were  ordinaril}'  used  in  the  business,  — 
that  is  to  say,  that  they  were  within  the  reasonable  scope  of  the  agenfs 
authority. 

[He  also  cited  Yorkshire  Banking  Co.  v.  Beatson,  4  C.  P.  D.  204 ; 
5  C.  P.  D.  109.] 

FifUay^  Q.  C.*  in  reply,  cited  Summers  v.  Solomon,  7  E.  &  B.  879. 

Cur,  adv.  vuU. 

Dec.  12.  Lord  Colebidgb,  C.  J.  The  Judgment  which  I  am  about 
to  read  has  been  written  by  my  brother  Wills,  and  I  enturely  concur 
in  it 

Wills,  J.  The  plaintiff  sues  the  defendants  for  the  price  of  cigars 
snpplied  to  the  Victoria  Hotel,  Stockton-upon-Tees.  The  house  was 
kept,  not  by  the  defendants,  but  by  a  person  named  Humble,  whose 
name  was  over  the  door.  The  plaintiff  gave  credit  to  Humble,  and  to 
him  alone,  and  had  never  heard  of  the  defendants.  The  business, 
however,  was  really  the  defendants',  and  they  had  put  Humble  into  it 
to  manage  it  for  them,  and  had  forbidden  him  to  buy  cigars  on  credit. 
The  cigars,  however,  were  such  as  would  usually  be  supplied  to  and 
dealt  in  at  such  an  establishment.  The  learned  county  court  Judge 
held  that  the  defendants  were  liable.  I  am  of  opinion  that  he  was 
right. 

There  seems  to  be  less  of  direct  authority  on  the  subject  than  one 
would  expect.  But  I  think  that  the  Lord  Chief  Justice,  during  the 
argument  laid  down  the  correct  principle,  viz.,  once  it  is  established 
that  the  defendant  was  the  real  principal,  the  ordinary  doctrine  as  to 
principal  and  agent  applies,  —  that  the  principal  is  liable  for  all  the  acts 
of  the  agent  which  are  within  the  authority  usually  confided  to  an 
agent  of  that  character,  notwithstanding  limitations,  as  between  the 
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principal  and  the  agent,  put  upon  that  authority.  It  is  said  Uiat  it  is 
only  80  where  there  has  been  a  holding  ont  of  authority,  —  which 
cannot  be  said  of  a  case  where  the  person  supplying  the  goods  knew 
nothing  of  the  existence  of  a  principal.  But  I  do  not  think  so* 
Otherwise,  in  ever}*  case  of  undisclosed  principal,  or  at  least  in  every 
case  where  the  fact  of  there  being  a  principal  was  undisclosed,  the 
secret  limitation  of  authoritj*  would  prevail  and  defeat  the  action  of  the 
person  dealing  with  the  agent,  and  then  discovering  that  he  was  an 
agent  and  had  a  principal. 

But  in  the  case  of  a  dormant  partner  it  is  clear  law  that  no  limitation 
of  authority  as  between  the  dormant  and  active  partner  will  avail  the 
dormant  partner  as  to  things  within  the  ordinary  authority  of  a  partner. 
The  law  of  partnership  is,  on  such  a  question,  nothing  but  a  branch  ot 
the  general  law  of  principal  and  agent,  and  it  appears  to  me  to  be 
undisputed  and  conclusive  on  the  point  now  under  discussion. 

The  principle  laid  down  by  the  Lobd  Chief  Justicb,  and  acted  upon 
by  the  learned  county  court  Judge,  appears  to  be  identical  with  that 
enunciated  in  the  Judgments  of  Cockburn,  C.  J.,  and  Mellor,  J.,  in 
Edmunds  v.  BusheU,  L.  R.  1  Q.  B.  97,  the  circumstances  of  which 
case,  though  not  identical  with  those  of  the  present,  come  very  near  to 
them.  There  was  no  holding  out,  as  the  plaintiff  knew  nothing  of  the 
defendant.  I  appreciate  the  distinction  drawn  by  Mr.  Finlay  in  his 
ai^ument,  but  the  principle  laid  down  in  the  Judgments  referred  to,  if 
correct,  abundantly  covers  the  present  case.  I  cannot  find  that  anj 
doubt  has  ever  been  expressed  that  it  is  correct,  and  I  think  it  \b  rights 
and  that  very  mischievous  consequences  would  often  result  if  that  prin- 
ciple were  not  upheld. 

In  my  opinion  this  appeal  ought  to  be  dismissed  with  costs. 

Appeal  dUmu9ed} 


ISHAM  AKD  AKOTHEB  V.  BTTBGETT. 
SuPBEHE  Judicial  Coubt  of  Massachusetts.     1898. 

[157  Mass,  546.1 

Holmes,  J.  This  is  an  action  for  the  price  of  poles  sold  for  the  me 
of  an  electric  light  company.  The  defendant  contended  that  the  com- 
pany alone  was  liable,  and  asked  a  ruling  to  that  effect.  The  Judge 
before  whom  the  case  was  tried  found  as  a  fact  that  the  contract  was 
made  bj^  the  defendant,  and  the  only  question  is  whether  there  was  aov 
evidence  warranting  the  finding.  The  testimony  was,  that  the  defend- 
ant gave  a  written  order,  and  orally  instructed  the  plaintiffs  to  charge 

1  Ace. :  Hubbard  v.  Tenbrook,  124  Pa.  291  (1SS9). 
See  Hatch  v,  Taylor,  ante,  p.  291.  —  Ed. 
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the  goods  to  the  company.  The  order,  when  produced,  appeared  to  be 
signed  by  the  defendant  in  such  a  way  as  to  charge  hira  on  its  face. 
Brown  v,  Bradlee,  156  Mass.  28  ;  Huntington  v.  Knox,  7  Gush.  371,  374. 
It  appeared  that  the  company  was  incorporated  when  the  order  was 
given,  but  that  no  capital  had  been  paid  in.  The  defendant  and  one 
Turner  built  the  whole  electric  line  with  their  own  funds,  keeping  the 
account  in  which  the  plaintiffs'  debt  appeared  among  others  in  their 
own  books,  and  afterwards  received  substantially  all  the  stock  of  the 
company  in  payment  for  it.  Whether  or  not  the  form  of  the  order  was 
enough,  without  more,  to  warrant  the  finding,  supposing  the  company 
to  have  been  the  principal,  in  view  of  the  charge  to  the  company  upon 
the  plaintiffs'  books  (Raymond  v.  Crown  <&  £agle  Mills,  2  Met.  319,  324  ; 
James  v.  Spaulding,  4  Gray,  451 ;  Lee  v.  Wheeler,  11  Gray,  236,  and 
Banfield  v,  Whipple,  10  Allen,  27,  31),  the  judge  was  warranted  in 
finding  that  the  real  principal,  as  well  as  the  mouthpiece  of  the  transac- 
tion, was  the  defendant,  so  that,  although  he  used  the  name  of  his 
creature,  the  corporation,  in  such  a  way  as  to  bind  it  to  the  plaintiffs  at 
their  election,  still,  when  the}'  discovered  the  facts,  they  had  the  right 
also  to  go  against  him.  The  judge  may  have  found  that  the  plaintiffs 
did  not  discover  the  facts  until  the  tnal ;  that  until  then  they  supposed 
that  the  corporation  was  the  true  purchaser,  and  sought  to  charge  the 
defendant  with  the  contract  on  a  different  ground.  If  the  defendant 
saw  fit  to  use  the  name  of  the  corporation  on  his  own  behalf,  as  repre* 
senting  himself  when  engaged  in  a  particular  business,  he  cannot  com- 
plain of  being  held  if  the  fact  happens  to  be  discovered.  Sloan  v. 
Merrill,  135  Mass.  17,  19.  Mcceptions  overruled.'^ 

C,  B.  Darling^  for  the  defendant. 

2>.  A.  Dorr^  for  the  plaintiffs. 

^  The  order  above  referred  to  was  as  follows :  — 

"  Boston,  Aag.  23, 18S8. 
"D.  B.  Isham  &  Sod,  Boston,  Mass. : 
**  Gentlemen,  —  Please  furnish  poles  as  follows :  F.  O.  B.,  Dover,  N.  H. 

100  poles,  30  feet  long,  6  inches  at  top. 
115    "       35    "      '*      7    "  " 

10    "       40    **       "7    "  " 

These  most  be  straight  and  well  trimmed,  and  first-class  in  every  respect. 

"  H.  W.  BnaaxTT. 
"  Mark.    The  Dover  Electric  Light  Company. 
**  Prices  as  follows ;  — 

30  —  6  inches.        $2.50. 
35  —  7      "  3.50. 

40—7      "  4.50. 

"F.  0.  B.,  Dover,  K.H.*  — Bap^ 

Compare  Heffron  v.  Pollard,  73  Tex.  96  (1889). 

And  see  Spurr  v,  Cass,  L.  B.  5  Q.  B.  656  (1870).  «£i». 
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SECTION  III. 
Whether  the  Third  Party  can  hold  the  AgenL 

SIMON   V.  MOTIVOS. 
Kino's  Bench.     1766. 

[SBurr.  1921.] 

This  action  was  brought  against  the  defendant,  who  had  bougbt 
goods*  at  an  auction,  which  were  not  taken  away  according  to  the  con- 
ditions of  sale,  but  put  up  again  and  resold. 

There  was  a  verdict  for  the  plaintiff ;  and  the  defendant  moTed  for  a 
new  trial. 

The  defendant  was  a  broker ;  and  bid  for  one  Durant ;  but  did  not 
name  his  principal,  till  some  days  after. 

The  auctioneer,  when  he  knocked  down  the  lots  to  the  highest  bidder, 
put  down  his  name,  in  the  usual  manner,  as  the  purchaser  of  those 
goods.  The  defendant  came,  the  next  day,  and  saw  the  goods 
weighed. 

The  objection  now  made  was,  *^  That  this  contract,  not  being  in 
writing,  was  void  by  the  Statute  of  Frauds." 

But  the  Court  were  all  clearly  of  opinion,  that  the  auctioneer  masl 
be  considered  as  agent  for  the  buyer  (after  knocking  down  the  hammer) 
as  well  as  for  the  seller ;  and  that  his  setting  down  in  writing  tlie 
name  of  the  buyer,  the  price,  etc.,  was  sufBcient  to  take  it  oot  of 
the  statute;  and  that  the  buyer's  coming  the  next  day,  and  seeing 
the  goods  weighed,  was  an  additional  circumstance  that  desenred 
attention.  And  they  inclined  to  think  '^  That  buying  and  selling  t\ 
auctions  was  not  within  the  Statute  of  Frauds." 

Upon  the  whole  (though  no  earnest  was  actually  paid),  ihej  dis- 
charged the  rule  which  had  been  made  upon  the  plaintiff,  for  him  to 
show  cause  why  the  verdict  which  he  had  obtained  against  the  bnyer 
should  not  be  set  aside,  and  why  there  should  not  be  a  new  triaL^ 

1  Ace,:  McComb  v.  Wright,  4  Johns.  Ch.  659  (1820);  Royce  r.  Allen.  28  VtM4 
(1856);  McClellan  v.  Parker,  27  Mo.  162  (1858) ;  Pierce  ».  Johnson,  34  ConiL274 
(1867). 

It  is  settled  that  sales  at  auction  are  withm  the  Statute  of  Fzanda.  Ksawotthj  r 
Schofield,^  B.  &  C.  945  (1S24).  —  £]>. 
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S.  DAVENPORT   &  CO.  v.  RILEY  AND  O'HEAR. 
Constitutional  Court  of  South  Carolina.     1822. 

[2  McCord,  198.] 

In  the  City  Conrt,  April  Term,  1822.  Process  to  recover  $57,  the 
difference  between  the  value  of  sound  and  damaged  cotton. 

The  report  of  the  Recorder :  — 

'^  The  fact  pf  the  damage  and  the  quantum  of  the  injury  were  clearly 
proved.  It  was  further  shown  b}*  a  witness  for  the  plaintiffs,  that  the 
cotton  was  purchased  from  the  defendants,  who  were  well  known  to  be 
factors  in  Charleston ;  that  when  the  defendants  were  informed  by  the 
witness  that  the  cotton  was  damaged,  they  said  that  it  belonged  to  a 
planter,  and  not  to  them,  they  having  sold  it  as  factors.  The  sales 
were  made  out  in  the  manner  which  is  customary  with  factors,  and  the 
bags  were  stated  in  the  bill  to  be  marked  L ;  previously  to  bringing  the 
suit,  the  attorne}'  of  the  plaintiffs  wrote  a  letter  to  the  defendants,  who, 
in  their  answer  to  it,  replied  that  the  cotton  was  the  property  of  a  Mr. 
Lapeine,  in  King  Street,  and  that  they  had  disposed  of  it  as  factors. 
The  plaintiffs'  counsel  insisted  that,  as  the  defendants  had  sold  without 
disclosing  the  name  of  their  principal,  they  were  personally  responsible. 
The  defendants  contended  that,  the  sale  having  been  made  by  them  in 
their  character  of  factors,  the  principal  was  exclusively  liable.  I  de- 
creed for  the  defendants,  upon  the  ground  that  it  was  manifest  that  the 
sale  had  been  made  by  them  as  factors,  consequently  that  they  could 
not  be  rendered  individually  liable  unless  they  had  entered  into  some 
special  assumpsit  or  undertaking.  Notice  was  served  upon  me  that  a 
new  trial  would  be  moved  for  upon  the  grounds  which  are  enclosed. 

*'  Wm.  Dratton,  Recorder  J' 

Richardson,  J.,  delivered  the  opinion  of  the  Court :  — 
In  the  case  of  Rabone  v.  Williams,  7  T.  R.  356,  Lord  Mansfield 
8a3's :  '^  Where  a  factor  dealing  for  a  principal,  but  concealing  that 
principal,  delivers  goods  in  his  own  name,  the  person  contracting  with 
him  has  a  right  to  consider  him,  to  all  intents  and  purposes,  as  the 
principal ;  and  though  the  real  principal  m^y  bring  an  action,  3'et  the 
purchaser  may  set  off  any  claim  he  may  have  against  the  factor."  This 
has  been  long  settled.  In  the  case  of  Mauri  v.  Hefferman,  13  Johns. 
58,  it  is  decided  that  to  excuse  an  agent  he  should  have  communicated 
his  agency.  See  also  2  Str.  1182  and  2  Camp.  24  and  341,  where  the 
same  rule  is  fully  recognized.  Without  such  a  rule,  the  opportunltj'  of 
committing  frauds  would  be  infinite,  and  the  greatest  caution  in  con- 
tracts utterly  vain.  For  instance,  a  country  trader,  who  had  purchased 
goods  of  a  respectable  and  responsible  merchant,  upon  discovering  that 
they  were  unsound,  might  be  turned  over  for  his  remedj'  to  an  unknown 
foreigner.     A  citizen  who  purchased  a  horse  in  the  same  situation 
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might  be  sent  to  Kentacky  for  tbe  restoration  of  his  money,  thongh  he 
had  contracted  with  a  livery  stable  keeper  resident  here.  A  foreign 
trader  who  has  purchased  our  produce,  upon  the  character  of  an  estab- 
lished factor  or  other  vendor  of  known  responsibility,  might  be  referred 
to  an  insolvent  debtor. 

It  cannot  be  doubted  that  strangers  coming  to  purchase  of  as  will 
not  only  deal  more  readily,  but  even  give  higher  prices  to  known  fac- 
tors, because  of  their  responsibilitj-.  And  such  a  reliance  is  a  part  of 
Ihe  contract  not  to  be  trifled  with.  The  rule,  then,  that  every  man  is 
liable  upon  his  own  oonti*acts  unless  he  lets  the  opposite  party  know 
\hat  he  is  a  mere  agent  for  another,  must  be  preserved.  Men  depend 
ipou  those  with  whom  the  contract  is  made ;  and  are  not  to  be  sap- 
^sed  as  confiding  in  mere  strangers.  To  say  that  the  anthority  of  i 
factor's  emploj'ment  is  of  itself  notice  to  a  purchaser,  would  be  too 
Unsafe.  Factors  of  every  description  often  sell  for  themselves.  With 
^ur  factors,  selling  rice  or  cotton,  it  is  often  that  they  are  the  planten, 
'^nd  may  be  speculators  in  the  produce  too. 

The  motion  therefore  is  granted. 

Dunkin  S  Campbell^  for  the  motion. 

SamiUon  &  Petigru^  contra. 


HENRT  J.  CHASE,  Appellant,  v.  DEBOLT,   Appellki. 
Supreme  Court  of  Illinois.     1845. 

[7  la.  371.] 

This  was  a  suit  originally  brought  before  a  Justice  of  the  peace  of 
Peoria  County,  by  the  appellee  against  the  appellant,  when  judgment 
was  rendered  for  the  plaintiff  below,  for  $75.93  j. 

The  Case  was  appealed  to  the  Circuit  Court,  and  heard  before  the 
Hon.  John  D.  Caton  and  a  jury,  at  the  October  term  1845.  Verdict 
and  judgment  for  the  plaintiff,  for  the  amount  recovered  before  the 
justice. 

A  summary  of  the  evidence  will  be  found  in  the  opinion  of  the 

Court. 

E.  NT.  PatoeU  and  W.  F.  Bryan^  for  the  appellant. 

A,  Idncoln  and  S.  0.  Merriman^  for  the  appellee. 

ScATES,  J.*  Debolt  sued  Chase  before  a  justice  of  the  peace  for 
|75.9df  on  an  account  for  work  and  labor  done  upon  Jubilee  Col- 
lege.* .  .  . 

1  Wilson,  C  J.,  and  Lockwood,  J.,  did  not  sit  in  this  case. — Rap. 
*  The  omitted  passages  hold  that  there  was  no  error  in  admitting  certain  eridmct 
to  which  objection  had  been  made  aa  hearsay.  —  Ed. 
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The  refbsal  of  the  Court  to  grant  a  new  trial  ie  also  assigned  for 
error.  All  the  evidence  is  set  out  in  the  bill  of  exceptions.  The 
plaintiflTs  whole  bill  of  items  amounted  to  $75. 93 J,  which  was  all 
allowed  by  the  jury.  From  the  evidence,  it  appears  that  Chase  was 
the  agent  of  Bishop  Chase  in  hiring  labor  and  superintending  the  work 
on  Jubilee  College.  Debolt  asked  Bennett,  a  clerk  in  the  store  at 
Jubilee^  if  he  could  get  work  on  the  college.  Bennett  answered  that 
he  supposed  he  could,  but  that  Henry  J.  Chase  was  the  agent  who 
emplo^'ed  all  hands.  He  went  to  Chase,  who  employed  him,  but  he 
did  not  tell  him  that  he  was  agent  for  the  bishop.  Debolt  frequeatly 
received  pay  from  the  bishop.  The  account  of  labor  was  always  re- 
tamed  to  Bennett  to  the  store,  and  he  gave  orders  upon  the  bishop  for 
the  pay ;  when  he  had  not  the  change,  he  would  send  to  the  store,  and 
Bennett  would  pay.  One  order  for  eight  dollars  given  Delx)lt  on  the 
bishop  for  work,  had  been  returned  receipted  by  Debolt;  and  also 
another  receipt  had  been  given  by  Debolt  for  one  dollar  received  of 
Bishop  Chase.  Witness  supposed  that  when  Debolt  was  receiving  pay 
for  his  labor,  he  knew  he  was  receiving  it  of  Bishop  Chase.  He  fur- 
ther testified  that  Henrj'  J.  Chase  had  had  no  work  done  for  him  by 
Debolt. 

Daniel  Blucher,  another  witness,  testified  that  he  had  worked  on 
Jubilee  College ;  that  Debolt  commenced  in  the  fall  and  worked  until 
spring,  during  the  time  witness  worked ;  that  witness  had  been  em- 
ployed by  H.  J.  Chase ;  that  he  knew  he  was  working  for  the  bishop, 
and  Debolt  also  knew  that  he  was  working  for  Bishop  Chase;  that 
witness  had  always  received  his  pay  from  the  bishop,  and  never  from 
H.  J.  Chase,  although  he  had  worked  some  days  on  the  College  farm. 

The  admissions  of  the  plaintiff.  Chase,  proven  by  the  justice,  were, 
that  he  had  employed  the  defendant,  Debolt,  to  work  on  the  college, 
as  the  agent  of  Bishop  Chase,  but  did  not  inform  defendant  at  the 
time  that  he  was  only  an  agent,  but  the  work  was  done  for  the  bishop ; 
that  defendant  never  worked  for  him,  and  he  owed  him  nothing,  and 
that  defendant  had  received  from  the  bishop  the  greater  portion  of  his 
pa}'.  The  Court  never  interferes  with  verdicts  upon  facts,  for  any 
slight  preponderance  of  testimony.  But  where  there  is  a  strong  pre- 
ponderance of  testimony  it  will  set  verdicts  aside,  especially  where 
apparent  injustice  has  been  done. 

Agents  maj'  become  liable  for  contracts  made  for  their  principals, 
where  they  conceal  or  do  not  disclose  their  character  of  agent,  and  it 
is  unknown  to  the  party  with  whom  they  contract,  and  they  may  also 
by  the  nature  and  character  of  the  contract  entered  into.  But  it  is 
quite  immaterial  whether  the  agent  disclose  his  character  or  his  princi- 
pal, himself,  if  it  be  actually  known  at  the  time  to  the  other  party.  In 
such  case  the  agent  will  not  be  bound,  unless  he  enter  into  such  a  con- 
tract as  will  bind  him  at  all  events. 

In  this  case,  we  cannot  doubt  that  Debolt  knew  at  the  time  he  was 
emploA'ed,  that  plaintiff  was  merely  an  agent,  for  he  had  before  been 
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BO  informed  by  Bennett,  and  he  afterwards  took  orders  to,  and  re- 
ceived payment  of  the  bishop.  The  fact  of  plaintiffs  agency'  was 
known  to  a  co-laborer,  and  from  these  circumstances,  the  preponder- 
ance of  testimony  to  establish  these  facts  is  clear,  strong,  and  irresist- 
ible upon  the  record.  And  establishing  this  fact  discharges  the  plain- 
tiff from  all  liability,  as  there  is  nothing  in  the  nature  of  this  simple 
hiring  to  charge  him.  In  another  particular  the  Yerdict  is  manifestly 
against  the  weight  of  evidence.  The  Jury  have  allowed  the  plaintitfs 
whole  account,  although  two  receipts  were  in  evidence,  showing  that 
he  liad  been  paid  nine  dollars. 

Upon  the  facts  in  the  record,  we  feel  compelled  to  reverse  the  judg- 
ment and  award  a  new  trial.  Judgment  reversed  with  costs,  and  cause 
remanded  with  directions  to  award  a  venire  de  novo. 

Judgment  reuersedJ* 


PIKE,  SONS,  &  CO.  V.  ONGLEY  AND  THORNTON. 
Queen's  Bench  Diyision  and  Court  of  Appeal.     1887. 

[18  Q.  B.  D.  708.] 

Motion  for  a  new  trial  or  to  enter  Judgment  for  the  defendants  on 
the  ground  of  misdirection  and  misreception  of  evidence. 

The  action  was  brought  against  the  defendants,  who  were  hop 
brokers,  to  recoYer  damages  for  the  non-delivery  of  hops  equal  to 
sample  sold  under  a  written  contract  in  the  following  terms:  '^Sold 
bj'  Ongley  &  Thornton  to  Messrs.  Pike,  Sons,  &  Co.,  for  and  on 
account  of  owner,  100  bales,  Hallertau  Bavarian  hops,  at  52«.  per  cwt 
Delivery  in  October.  (Signed)  for  Ongley  &  Thornton,  S.  T."  At 
the  trial  before  Manisty,  J.  and  a  special  Jury,  the  plaintiffs  contended 
that  the  defendants  were  personally  liable  on  the  contract,  and  evi- 
dence was  tendered  to  show  that,  by  the  custom  of  the  hop  trade  in 
such  a  contract,  if  the  principal  be  not  disclosed  at  the  time  of  making 
the  contract,  the  broker  is  in  fact  regarded  as  the  principal  and  is  held 
liable.  The  evidence  was  admitted  by  the  learned  Judge.  It  was  ad- 
mitted by  the  parties  that  the  plaintiffs  had  not  asked  the  defendants 
for  the  name  of  their  principal,  but  there  was  evidence  to  show  that 
the  plaintiffs  in  fact  knew  that  he  was  a  foreigner.  The  Jurj'  found 
a  verdict  for  the  plaintiffs,  and  judgment  was  entered  in  accordance  with 
the  finding. 

TFiVjcA,  for  the  defendants. 

Murphy,  Q.  C,  and  Fyke  for  the  plaintiffs. 

Day,  J.  The  document  upon  which  this  action  was  brought  is 
a  sale  note  of  the  defendants,  who  purported  to  sell  thereby  certain 

1  Ace:  Boston  &  Maine  Railroad  v.  Whitcher,  1  Allen,  497  (1861);  Wanen  a 
Dickson,  27  HI.  115  (1862).  —  Ed. 
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hops  to  the  plaintiffs  ^'  for  and  on  account  of  the  owner."    The  ques* 
tion  is  whether  that  contract  on  the  face  of  it  makes  the  brokers  liable 
as  principals,  or  whether,  if  that  is  not  so,  evidence  can  be  given  to 
vary  the  contract  by  showing  a  trade  custom  to  treat  as  principals 
brokers  who  have  not  disclosed  the  names  of  their  principals  at  the 
time  of  the  making  of  the  contract.     ^^  It  is  clear  from  a  series  of 
decisions  that  where  the  contract  sued  upon  has  been  made  by  a  broker 
^  for'  or  *'  for  and  on  account  of  an  undisclosed  or  foreign  principal, 
the  broker  is  not  primarily  liable/'    That  is  the  result  of  the  decision 
in  Gadd  v.  Houghton,  1  Ex.  D.  857,  whera  the  Court  of  Appeal  held 
that  where  the  words  ^^on  account  of"  were  inserted  in  the  body  of 
a  contract^  the  broker  was  not  personally  liable.     That  case  is  binding 
and  conclusive,  and  we  must  hold  that  in  the  present  case,   where 
goods  have  been  sold  ^^  for  and  on  account  of"  an  owner  (the  owner 
not  having  been  named),  the  brokers  are  not  primaril}'  liable.    That 
is  a  convenient  expression  to  use.    But  evidence  was  in  this  case 
tendered  to  prove  a  trade  custom,  and  such  evidence  is  often  admissi- 
ble where  it  is  not  inconsistent  with  the  contract     ^^  The  custom  here 
set  up  was  that,  if  the  broker  did  not  disclose  the  name  of  his  princi- 
pal, he  was  himself  personally  liable."    I  asked  whether  the  custom 
was  that  ^^  the  principal  should  be  disclosed  at  the  time  of  the  making 
of  the  contract,''  and  I  gather  from  the  judge's  notes  and  from  the 
answers  of  counsel  that  ^^  a  primary  liability  would  attach  to  the  broker 
as  part  of  the  contract,"  if  that  was  not  done.     If  that  is  so,  the  new 
term  contradicts  the  written  document,  which  says  that  the  defendants 
do  not  contract  for  themselves,  but  for  the  owner  of  tlie  hops,  thus 
exdading  all  idea  of  primary  liability ;  until  it  was  shown  that  they 
were  the  owners,  they  could  not  be  taken  to  be  so.     Therefore  I  am 
of  opinion  that  the  evidence  of  custom  which  was  tendered  was  inad- 
missible, and  that  the  learned  judge  at  the  trial  ought  to  have  con- 
strued the  contract  and  directed  a  verdict  for  the  defendants.^ 

Judgment  reversed. 

The  plaintiffs  appealed. 

Jfurphf/j  Q.  C,  and  I^yke^  for  the  plaintiffs. 

Finlay^  Q.  C.  and  Winch^  for  the  defendants. 

Lord  EsHER,  M.  B.  In  this  case  the  defendants  are  clearlv  not 
liable  upon  the  contract  itself;  they  were  selling  as  agents  for  an 
owner,  and  in  the  absence  of  trade  usage  no  liability  would  attach  to 
them.  The  evidence  of  the  witnesses  who  were  called  to  prove  the 
custom  came  to  this,  that  if  the  name  of  the  owner  v/ac  not  given  in, 
or  at  the  time  of  the  making  of,  the  contract,  the  buyer  had  the  right 
to  treat  the  broker  as  principal ;  and  on  such  a  custom  I  should  say 
that  even  if  the  owner's  name  were  disclosed  after  the  making  of  the 
contract,  the  buyer  might  sue  either  the  principal  or  the  broker.  Is  it 
the  fair  meaning  of  such  evidence  to  say  that  where  a  broker  says  in 

1  A  concarring  opinion  by  Wills,  J.,  is  not  reprinted.  —  Ei>. 
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the  contract  that  he  is  acting  for  a  principal,  thoagh  an  andisdofled 
one,  the  buyer  is  to  look  only  to  him  and  not  to  the  real  principal? 
Such  a  custom  would  be  in  direct  contradiction  of  the  terms  of  the 
written  contract,  but  I  can  see  no  reason  for  supposing  that  a  mao 
having  a  remedy  against  two  persons  would  deliberately  debar  him- 
self of  his  remedy  against  one  of  them.  The  custom  is  not  wanted 
in  such  a  case :  it  is  only  wanted  where  there  is  a  principal  who  ooold 
be  chained  and  the  contract  is  made  without  disclosing  his  name. 
The  meaning  of  this  custom  is  that  where  the  principal's  name  is  not 
disclosed  in  or  at  the  time  the  contract  is  made,  the  buyers  reserve  to 
themselves  the  right  of  suing  the  broker  or  factor.  I  can  well  conceive 
that  in  this  trade,  and  in  many  others^  such  a  custom  is  for  the  broker's 
benefit,  and  I  am  clearly  of  opinion  that  the  evidence  was  properly 
admitted  by  the  learned  Judge  at  the  trial  If  any  remarks  of  mine 
in  the  judgment  in  Hutchinson  v.  Tatham,  L.  R.  8  C.  P.  482,  are 
in  conflict  with  our  present  decision  they  must  be  considered  as  with- 
drawn.   The  appeal  must  be  allowed. 

Frt,  L.  J.  I  am  of  the  same  opinion.  If  the  objection  were  now 
being  taken  for  the  first  time  to  the  admissibility  of  evidence  of 
a  custom  to  charge  the  brokera  as  principals  in  the  event  of  non- 
disclosure by  -them  of  their  principals  at  ^e  time  of  the  contract,  I 
should  have  paused  before  deciding  in  favor  of  its  admissibility. 
But  that  proposition  is  now  clearly  established ;  and  we  have  only 
to  consider  whether  by  the  custom  of  the  trade  the  defendants  were 
liable  fh>m  the  beginning  as  principals,  and  whether  suoh  a  castom 
contradicts  the  written  contract  I  can  entertain  no  doubt  on  either 
point  By  the  terms  of  the  document  itself  the  owner  is  liable ;  the 
custom  says  the  broker  shall  be  liable  also ;  there  is  nothing  in  that 
which  is  inconsistent  with  the  contract^  though  it  would  be  inconsistent 
if  the  custom  were  to  ezdude  the  liability  of  the  owner. 

.Affpeal  aUawed} 


SECTION  IV. 
Whether  the  Agent  can  hold  the  Third  Party. 

JOSEPH    AND    OTHERS    V.    KNOX. 

Nisi  Prius.     1813. 

[3  Camp.  S20.] 

This  was  an  action  against  the  owner  of  a  ship  on  a  bill  of  lading 
signed  by  the  master,  for  not  carrying  goods  fVom  London  to  Snrinam. 

1  See  Lyon  v.  WilliamB,  5  Gray,  557  (1856) ;  Williamson  v,  Baiton.  mfi,^M; 
Sleet  o.  Morton,  L.  R.  7  Q.  B.  126  (1871).  —Ed. 
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The  bill  of  lading  stated  that  the  goods  were  shipped  by  the  plain- 
tiffs ;  that  they  were  to  be  delivered  in  Sarinam  to  Levy  Davids  or  his 
assigns ;  and  that  the  freight  was  paid  in  London. 

The  goods  consisted  chiefly  of  butter,  which  the  plaintiffs  had 
received  from  Sussman  &  Folack  of  Amsterdam,  to  be  forwarded  to 
LfCvy  Davids  in  Surinam,  and  which  in  an  answer  to  a  bill  in  equity 
they  swore  they  believed  to  be  his  property*. 

Topping^  for  the  defendant,  insisted,  that  this  action  could  not  be 
maintained  by  Joseph  &  Co.,  who  had  no  interest  in  the  goods.  They 
were  merely  the  conduit  through  which  the  goods  were  to  be  trans- 
mitted from  Sussman  &  Polack  at  Amsterdam  to  Levy  Davids  at 
Surinam.  The  property  being  in  Levy  Davids,  he  alone  was  injured 
by  the  non-delivery  of  the  goods,  and  he  alone  could  sue  to  recover 
their  value.  It  has  often  been  decided  that  an  action  against  a  com- 
mon carrier  for  the  loss  of  goods  must  be  brought  b}'  the  purchaser 
who  ought  to  receive  them,  and  not  by  the  vendor  who  has  delivered 
them  to  the  carrier.  There,  the  vendor  delivers  them  merely  as  the 
agent  of  the  purchaser,  and  on  that  ground  can  maintain  no  action 
respecting  them.  What  difference  can  it  make  that  here  the  goods 
were  to  be  conveyed  on  board  a  ship?  The  plaintiffs  were  still  merely 
the  agents  of  the  real  owner  of  the  goods. 

Lord  Ellenborough.  I  am  of  opinion  that  this  action  well  lies. 
There  is  a  privity  of  contract  established  between  these  parties  by 
means  of  the  bill  of  lading.  That  states  that  the  goods  were  shipped 
by  the  plaintiffs,  and  that  the  freight  for  them  was  paid  by  the  plain- 
tiffs in  London.  To  the  plaintiffs,  therefore,  from  whom  the  consid- 
eration moves,  and  to  whom  the  promise  is  made,  the  defendant  is 
liable  for  the  non-delivery  of  the  goods.  After  such  a  bill  of  lading 
has  been  signed  by  his  agent,  he  cannot  say  to  the  shippers  they  have 
no  interest  in  the  goods  and  are  not  damnified  by  his  breach  of  con- 
tract. I  think  the  plaintiffs  are  entitled  to  recover  the  value  of  the 
goods,  and  they  will  hold  the  sum  recovered  as  trustees  for  the  real 
owner. 

It  appeared  that  the  ship  in  question  was  in  the  same  fleet  mentioned 
In  the  case  of  Van  Omeron  v.  Dowick,  2  Campb.  42,  and  that  the 
goods  were  sold  at  Grenada,  exactly  under  the  same  circumstances. 
Lord  Ellenbobough  again  laid  down  the  same  doctrine  with  regard 
to  the  authority  of  the  master  over  the  cargo,  which  was  acquiesced 
in  on  the  part  of  the  defendant,  and  the  plaintiffs  had  a  verdict^ 

Oarrow^  S.  G.  Park,  and  TcuMy^  for  the  plaintiffs. 

Topping  and  Campbell  for  the  defendant. 

1  Ace:  Blanchard  v.  Page,  8  Oiay,  281  (1857). 

Compare  Dawes  v.  Peck,  8  T.  R.  330  (1799). 

See  Danlop  v,  Lambert,  6  CL  &  F.  600  (1839) ;  Colbnm  v.  Philltpe,  13  Gray,  64 
(1859) ;  Hooper  v.  Western  Railroad  Co.,  27  Wis.  81  (1870) ;  Finn  v.  Western  Rail^ 
road  Co.,  1 12  Maas.  524  (1873);  Snider  v.  Adams  Express  Co.,  77  Mo.  523  (1883).— Ed 
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GARDNER  v.  DAVIS. 
Nisi    Prius.    1825. 

[2  C.  ^  P.  49.] 

Assuifpsrr  for  goods  sold.  The  plaintiff  was  a  oow-keeper,  the 
defendant  a  milkman.  The  sale  and  delivery  by  the  plaintiff  to  the 
defendant  being  proved,  evidence  was  adduced  on  the  part  of 
the  defendant,  to  show,  that  though  the  plaintiff  ostensibly  carried  od 
the  business  of  a  cow-keeper,  and  had  his  name  painted  on  the  carts, 
his  initials  branded  on  the  pails,  &c,  yet  that  the  business  really 
belonged  to  a  Mrs.  Evans. 

Abbott,  C.  J.  The  question. here  is,  more  properly.  With  whom 
was  this  present  contract  made?  than.  To  whom  did  the  basioefls 
belong?  for  if  a  person  allow  another  to  trade  in  his  own  name,  and 
to  hold  himself  out  to  the  world  as  carrying  on  tlie  business,  a  pay- 
ment to  that  other  would  be  a  good  bar  to  an  action  brought  by  the 
person  for  whom  the  trade  was  really  carried  on.  And  the  person 
ostensibly  carrying  on  the  trade  is  by  law  entitled  to  recover  for  goods 
sold  in  the  course  of  that  trade  unless  the  person  so  suffering  him  to 
carry  on  the  trade  interfere^  by  asserting  his  or  her  right  to  the  sum 
due.  In  this  case,  it  appears  that  the  defendant  owes  the  mooey 
either  to  the  plaintiff  or  to  Mrs.  Evans,  and  that  the  business  wis 
carried  on  b}'  the  plaintiff  in  his  own  name,  and  that  Mrs.  Evans  bss 
taken  no  step  whatever  to  assert  any  right  that  she  may  have  to  this 
money ;  and,  therefore,  taking  it  that  the  plaintiff  was  carrying  on  the 
trade  in  his  own  name  with  her  privity  and  consent^  but  was  really  s 
sort  of  agent  to  her,  as  she  has  not  interfered  to  assert  any  claim  to 
this  money,  he  would  still  be  entitled  to  recover  in  this  action.^ 

Verdict  for  the  plaintiff.    Damages  £15  ^ 

Brougham  and  Abraham,  for  the  plaintiff. 

Comyn^  for  the  defendant. 

1  In  Sims  v.  Bond,  5  B.  &  Ad.  389,  393  (1833),  Dbnman,  C.  J.,  said:  "fthtweO 
established  rale  of  law,  that  where  a  contract,  not  under  seal,  is  made  with  an  a^nt, 
in  his  own  name,  for  an  undisclosed  principal,  either  the  agent  or  the  piiodpsl  mtj 
sne  npon  it ;  the  defendant  in  the  latter  case  being  entitled  to  be  placed  in  the  sum 
situation,  at  the  time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had  ban 
the  contracting  party." — Ed. 
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SHORT  AND  OTHERS  V.  SPACEMAN. 
King's  Bench.     1831. 

[2  B.  i-  Ad,  962.] 

Assumpsit  for  not  delivering  goods.  At  the  trial  before  Lord 
Tentebden,  C.  J.,  at  the  sittings  in  London  after  Trinity  term,  1831, 
a  verdict  was  found  for  the  plaintiffs  for  £600  subject  to  a  reference. 
The  arbitrator  made  his  award,  and  annexed  to  it,  at  the  request  of 
the  defendant's  counsel,  a  statement  to  the  following  effect:  The 
plaintiffs  being  brokers,  and  authorized  by  one  Hudson  to  buy  for  him 
twenty  tons  of  Greenland  whale  oil,  employed  Bentley,  an  oil  broker, 
to  make  such  purchase  for  them.  Bentley  applied  to  the  defendant  to 
sell  that  quantity  to  the  plaintiffs.  The  defendant  at  first  refused  to 
sell  to  the  plaintiffs ;  but,  upon  being  informed  by  Bentley  that  they 
were  purchasing  not  for  themselves,  but  as  brokers  for  unnamed 
principals,  he  agreed  to  sell  to  them;  and  bought  and  sold  notes, 
signed  by  Bentley,  were  sent  by  him  to  the  plaintiffs  and  defendant, 
in  which  the  goods  were  stated  to  be  ^^  Bought  for  Messrs.  Short, 
Brown,  and  Bowyer,"  (the  plaintiffs)  "  of  Mr.  W.  F.  Spackman,"  (the 
defendant)  on  the  terms  therein  specified,  to  be  paid  for  by  the  buyers 
in  ready  money.  The  plaintiffs  sent  a  corresponding  bought  note  to 
Hudson,  their  principal ;  and  they  afterwards,  under  a  general  author* 
ity  from  him,  sold  the  goods  for  his  account,  through  another  broker, 
to  Messrs.  Buck  and  Co.  The  bought  and  sold  notes  in  this  transact 
tion  mentioned  the  plaintiffs  and  Buck  and  Co.,  as  the  buying  and 
selling  parties.  On  this  sale  being  communicated  to  Hudson,  he 
returned  the  sold  note,  which  had  been  sent  to  him,  declaring  that  he 
would  have  nothing  to  do  with  the  oil  as  purchaser  or  seller ;  and  to 
this  the  plaintiffs  assented.  The  defendant  afterwards  refused  to 
deliver  the  oil  in  pursuance  of  his  agreement,  and  the  plaintiffs,  being 
nnable  to  fulfil  their  engagement  with  Buck  and  Co.,  were  obliged  to 
pay  them  a  sum  of  money  in  satisfaction,  the  market  having  risen 
since  the  last-mentioned  contract  It  was  contended,  on  behalf  of 
the  defendant,  that  Hudson's  repudiation  of  the  contract,  and  the  ac- 
quiescence of  the  plaintiffs  therein,  put  an  end  to  the  engagement 
between  the  plaintiffs  and  defendant.  The  arbitrator,  however,  was 
of  opinion  that  these  facts  did  not  affect  either  the  rights  of  the  de- 
fendant as  against  Hudson,  or  the  rights  and  liabilities  of  the  plaintiffs 
and  defendant  He  therefore  awarded  that  the  defendant  should  pay 
the  plaintiffs  the  amount  of  the  loss  sustained  by  them  in  their  settle- 
ment with  Buck  and  Co.  A  rule  nisi  was  obtained  this  term  for 
setting  aside  the  award,  on  the  ground  that  the  action  was  not  main* 
tainable  upon  the  facts  above  stated. 

F.  Pollock  and  jP.  JKeUt/  now  showed  cause. 

Sir  James  Scarlett  and  Tomlinson^  contra. 
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Lord  Tenterden,  C.  J.  I  had  at  first  some  difiScultj  in  comiiig  to 
the  coDclusion  that  the  plaintiffs,  situated  as  they  were  in  this  case, 
could  sue  upon  the  contract  for  their  own  benefit  But  on  looking  to 
the  contract  itself,  there  appears  nothing  to  prevent  it  The  form  of 
the  bought  note  is,  ^^  Bought  for  Messrs.  Short,  Brown,  and  Boyer," 
twenty  tons  of  Greenland  oil,  at  so  much  per  ton,  to  be  paid  for  by 
the  buyers  in  ready  mone}*.  The  sold  note  is  in  the  like  form.  In 
both  the  plaintifils  appear  as  the  principals.  The  rest  of  the  facts  are 
dehors  the  present  question.    The  rule  will  therefore  be  discharged. 

Parke,  J.  There  was  no  fraud  upon  the  defendant  in  this  case. 
He  was  informed  that  there  was  an  unknown  principal,  and  such  was 
the  fact  It  is  found  that  the  plaintiffs  were  authorized  by  Hudson  to 
buy  the  oil  of  the  defendant,  and  the  contract  was  binding  both  on 
them,  and,  if  the  defendant  chose  to  enforce  it,  oii  Hudson.  Then  it 
is  said  the  contract  was  put  an  end  to  by  what  is  called  the  repudiation 
on  Hudson's  part :  that  is,  by  his  informing  the  plaintiffs  that  he  woakl 
have  nothing  more  to  do  with  the  purchase  or  sale,  and  by  their  flfc- 
quiescing  in  such  determination.  But  this  is  no  more,  in  effect,  than  if 
Hudson  had  thought  proper  to  sell  the  benefit  of  his  contract  to  any 
other  person,  which  he  might  have  done  without  the  consent  of  the 
plaintiffs :  and  his  doing  so  would  have  been  nothing  to  the  defendant 
It  dearl}'  would  not  have  determined  the  contract  I  think,  therefore^ 
that  the  arbitrator  came  to  a  right  conclusion. 

Taunton,  J.  I  am  of  the  same  opinion.  The  alleged  repudiation 
of  the  contract  by  Hudson  was  not  a  circumstance  of  which  the  defend- 
ant can  take  advantage. 

Patteson,  J.  Upon  the  bought  and  sold  notes  the  plaintiffs  appear 
to  purchase  as  principals.  To  show  that  they  acted  as  brokers,  other 
facts  must  be  imported  into  the  case ;  and  upon  those  facts  it  appears 
that  they  were  duly  authorized  as  brokers.  What  happened  afterwards 
cannot  affect  their  right  to  recover. 

Hide  discharffei 


THE  UNITED  STATES  TELEGRAPH  COMPANY  v. 

GILDERSLEVE. 

Court  op  Appeals  of  Mabtlakd.     1868. 

[29  Md.  232.] 

Appeal  from  the  Superior  Court  of  Baltimore  City.^  .  •  . 
The  defendant   also  prayed   the   Court  to   instmot  tlie  Joiy  as 
follows:  •  •  • 

1  The  reporter's  statement  and  the  opinion  have  been  abbieriated  by  onuttiof  pM 
■ages  not  bearing  on  Agency.  —  Eo. 
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3.  That  the  plaintiff  cannot  recover  in  this  case  anything  bnt  nomi- 
Dal  damages,  if  they  sliall  find  that  he  has  sustained  no  loss  by  reason 
of  the  non-delivery  of  said  dispatch,  even  although  they  may  find  that 
A.  B.  Patterson,  acting  by  authority  of  the  plaintiff,  sent  said  message, 
and  sustained  loss  by  reason  of  such  failure. 

4.  That  there  is  no  evidence  that  the  plaintiff  has  sustained  any 
damage  in  this  cause,  and  the  plaintiff  is  therefore  not  entitled  to 
recover  anything  beyond  nominal  damages.  ... 

The  Court  thereupon  gi*anted  the  plaintiff's  prayer,  and  the  defend- 
ant's sixth  prayer,  but  rejected  the  defendant's  first  five  prayers.  To 
this  ruling  of  tiie  court  the  defendant  excepted.  .  •  .  The  verdict  and 
Judgment  being  against  him,  he  appealed. 

Xevin  Gale^  for  the  appellant 

John  H,  Thomas  and  McHenry  JBaward^  for  the  appellee. 

Alyet,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action,  ex  contractu^  instituted  by  the  appellee  against 
the  appellant  to  recover  of  the  latter  damages  resulting  from  its  failure 
to  transmit  and  deliver  a  telegraphic  dispatch  to  certain  stook-brokera 
in  New  York. 

The  dispatch  directed  to  be  transmitted  was  as  follows :  «- 

**  No.  15.  Broker's  Telegram  Line,  4. 

^^  People's  Telegraph  Likes, 
.   '«No.  23  South  Street,  and  Barnum's  City  Hotel,  Bait 
'*  Send  thp  following  message,  without  repeating  it^  subject  to  the 
conditions  indorsed  on  the  back :  — 

^^  Dated  Baltimorb,  March  9,  1865. 
'*  To  Dibble  and  Cambloss,  N.  T. 

'«  Sell  fifty  (50)  gold.  Words  8,  cal.  70. 

"Geo.  Gilderslevb.'* 

It  is  alleged  that  this  dispatch  was  an  order  to  the  brokers  in  New 
York  to  sell  for  the  appellee  fifty  thousand  dollars  of  gold,  which  order 
the  brokers  would  have  obeyed,  but  the  appellant  neglected  to  telegraph 
such  dispatch,  whereby  the  appellee  was  greatly  damaged  by  reason  of 
the  decline  in  the  market  price  of  gold.  The  appellant  pleaded,  not 
indebted  as  alleged ;  with  an  agreement  that  such  plea  should  be  re* 
ceived,  and  that  all  errors  in  pleading  should  be  mutually  waived,  and 
that  either  party  might  rely  on  any  claim  or  defence  to  which  he  or  it 
would  be  entitled,  if  specially  declared  on  or  pleaded. 

At  the  trial  below,  the  appellee  offered  one  prayer  to  the  court,  which 
was  granted  ;  and  the  appellant  offered  six  prayers,  of  which  the  first 
five  were  rejected,  and  the  sixth  was  granted.  And  it  was  to  the  grant- 
ing of  the  appellee's  prayer,  and  the  refusal  of  those  on  the  part  of  the 
appellant,  that  the  first  exception  was  taken. 

On  this  exception,  four  questions  arise :  — 

1.  Whether  the  appellee  can  maintain  this  action,  and  recover  more 
than  nominal  damages  for  the  default  of  the  appellant 
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2.  Whether  the  contract  for  transmission  of  the  message  was  subject 
to  the  terms  and  conditions  printed  on  the  back  of  the  dispatch,  or  to 
other  similar  terms  and  conditions  prescribed  by  the  roles  and  regula- 
tions of  the  appellant's  office. 

3.  To  what  extent,  if  the  contract  be  subject  to  such  terms  and 
conditions,  can  the  appellant  claim  to  be  exonerated  ftom  liabilitj 
thereunder. 

4.  To  what  measure  of  damage  is  the  appellant  subject,  if  the  con- 
tract be  broken. 

1.  It  appears  that  the  appellee  was  a  broker  in  Baltimore,  and  that 
Dibble  and  Cambloss  were  his  correspondents  and  agents  in  New  Torfc, 
through  whom  he  was  in  the  habit  of  buying  and  selling  stocks  and 
gold  in  the  latter  city ;  that  A.  B.  Patterson,  also  a  broker  in  Balti- 
more, was  appellee's  customer,  for  whom  the  appellee  was  in  the  habit 
as  broker  of  buying  and  selling  gold  and  stock  in  New  York,  throngh 
the  agency  of  Dibble  and  Cambloss ;  that  by  arrangement  previously 
made  between  appellee  and  Patterson,  for  the  purpose  of  saving  trouble 
to  them  bQt;h,  instead  of  l^atterson  being  required  to  give  orders  to  the 
appellee  for  such  purchases  and  sales,  and  the  appellee  being  required 
to  send  them  to  his  correspondents,  Patterson  was  authorized  to  send 
orders  in  the  appellee's  name,  and  on  his  responsibilitj*  and  account, 
to  Dibble  and  Cambloss,  for  the  purchase  or  sale  of  stock  or  gold; 
and  that  b}'  this  arrangement  the  appellee  was  entitled  to  his  commia- 
sions  on  purchases  and  sales  made  in  compliance  with  such  orders,  and 
the  rights  and  liabilities  of  the  appellee  and  Patterson  re6[iectivelj  in 
reference  to  the  orders  so  sent  were  in  all  respects  the  same  as  if  Pat> 
terson  had  given  the  orders  to  the  appellee,  and  the  latter  had  trans- 
mitted or  undertaken  to  transmit  them  to  Dibble  and  Cambloss,  in  hia 
own  name,  Patterson  not  being  known  to  and  having  ho  connection 
with  Dibble  and  Cambloss,  except  through  the  appellee;  that  under 
said  arrangement,  on  the  9th  of  March,  1865,  at  about  3.40  p.  m.,  the 
message  in  questiop*  addressed  to  Dibble  and  Cambloss,  was  left  by 
Patterson's  direction  at  appellant's  office,  in  Baltimore,  and  that  the 
appellant,  by  its  agents,  undertook  to  send  and  deliver  it  to  the  parties 
to  whom  it  was  addressed ;  that  the  message  was  sent  to  the  office 
without  the  knowledge  or  special  direction  of  the  appellee,  but  that  he 
was  soon  after  informed  of  it,  and  fully  sanctioned  it.  The  appeUee 
also  testified  that  he  was  not  interested  in  this  transaction,  and  had  not 
paid  any  loss  to  Patterson,  and  did  not  consider  himself  liable  to  Pat- 
terson unless  he  recovered  in  this  suit,  in  which  event  anything  that 
was  recovered  was  to  be  paid  over  to  Patterson.  It  was  also  proved 
that  appellee  had  on  the  day  of  the  date  of  the  message  two  hundred 
thousand  dollars  of  gold  to  his  credit  with  Dibble  and  Cambloss,  and 
of  that  sum,  as  between  appellee  and  Patterson,  ninety-five  thousand 
dollars  belonged  to  the  latter. 

Ui)on  such  state  of  facts,  the  appellee  was  clearly  the  agent  of  Pat- 
terson, and  as  such  agent,  held  and  controlled  the  gold  of  his  prindpaL 
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It  was  embraced  fn  the  appellee's  account,  and  he  had  credit  for  it  in 
the  books  of  his  correspondent,  and  no  other  person  than  himself  could 
have  withdrawn  it  or  disposed  of  it.  And  apart  from  the  fact  that  he 
had  a  special  property  or  interest  in  the  gold  of  his  principal  thus  at 
his  disposal,  he  was  beneficiall}'  interested,  at  the  time  of  the  order 
given,  to  the  extent  of  commissions  on  the  sale.  And  where  an  agent 
is  thus  interested,  as  for  commissions,  or  by  reason  of  special  property 
in  the  subject-matter,  and  the  contract,  in  reference  thereto,  is  made  in 
his  name,  it  is  perfectly  competent  for  him  to  sue  and  maintain  an 
action  in  his  own  name,  as  if  he  were  the  principal.  This  is  so  in  the 
case  of  a  factor,  or  a  broker,  or  a  warehouseman,  or  canier  or  auc* 
tioneer,  a  policy  broker  whose  name  is  on  the  policy,  or  the  captain  of 
a  ship  for  freight  So  where  a  contract  is  in  terms,  as  in  this  case, 
made  with  an  agent  personally,  he  may  sue  thereon ;  and  if  an  agents 
in  his  own  name,  carry  on  a  business  for  his  principal,  and  appear  to 
be  the  proprietor,  and  sell  goods  in  the  trade  as  such  apparent  owner, 
he  can  sustain  an  action  in  his  own  name  for  the  price.  1  Chit.  PL  8 ; 
Joseph  V.  Knox,  3  Camp.  320 ;  Gardiner  v.  Davis,  2  Car.  &  P.  49 ; 
Dancer  v,  Hastings,  4  Bing.  2.  And  where  A.,  for  his  own  account 
and  risk,  carried  on  trade  in  the  name  of  B.,  it  was  held  that  an  action 
for  goods  sold  in  the  course  of  such  trade  was  properlj^  brought  in  the 
name  of  B.  Alsop  v.  Caines,  10  Johns.  396.  And  so  again,  where 
goods  are  consigned  by  A.  to  B.,  the  former,  in  contemplation  of  law,  is 
the  agent  of  the  latter,  for  the  pui;pose  of  contracting  for  the  carriage. ; 
and  where  a  bill  of  lading  stated  that  the  goods  were  shipped,  and  their 
freight  paid  by  the  consignor,  it  was  held  to  establish  a  privity  of  con- 
tract between  the  consignor  and  shipowner,  which  would  entitle  the 
former  to  recover  against  the  latter  for  non-delivery  of  the  goods,  the 
damages  so  recovered  being  held  by  the  plaintiff  in  trust  for  the  con- 
signee. Joseph  V.  Knox,  3  Camp.  320;  Broom  on  Parties,  49.  Aqd 
if,  in  the  instances  mentioned,  the  agent  can  sue  and  recover  the  full 
measure  of  damages,  we  can  see  no  reason  why  4he  appellee,  looking 
to  his  relation  to  this  transaction,  may  not  i*ecover  the  full  amount  of 
damages  resulting  from  a  breach  of  the  contract  with  the  appellant 
He,  of  course,  sues  and  recovers  as  trustee  for  his  principal.  The 
court  below  was  therefore  right  in  rejecting  the  appellant's  third  and 
fourth  prayers,  which  raised  the  question  of  the  right  of  the  appellee  to 
recover  more  than  nominal  damf^es.  .  .  . 

Differing  with  the  court  below  in  regard  to  the  appellee's  prayer  and 
the  first  and  second  prayers  of  the  appellant,  we  must  reverse  its 
Judgment  Judgment  reversed  and  procedendo  awarded. 
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LUDWI6,  Respondent,  v.  GILLESPIE,  Appellant. 
Court  of  Appeals  of  New  York.     1887. 

[105  N.  Y.  653.1]^ 

The  following  is  the  mem,  of  opinion  herein :  — 

<^  The  action  was  to  recover  $22,251.60,  as  the  price  of  oerUda 
bitumen  theretofore  sold  and  delivered  by  the  plaintiff  to  the  defendant 
Besides  a  general  denial,  the  answer  set  up  that  the  bitumen  was  sold 
and  delivered  by  the  plaintiff,  not  on  his  own  account,  ^*  but  as  known 
agent  for  the  firm  of  Aries,  Dufour,  &  Co.,  his  disclosed  principals 
under  a  special  contract  in  writing,  and  without  authority  to  receive 
the  proceeds  of  such  sales,"  and  upon  this  defence  the  defendant, 
upon  trial  of  the  issues  before  a  referee,  asked  a  dismissal  of  the 
complaint  His  request  was  denied  and  judgment  went  against  him, 
both  upon  the  report  of  the  referee  and  at  the  General  Term. 

^'  The  principal  point  made  in  his  behalf  upon  this  appeal  is  that 
the  action  was  improperly  brought  by  the  plaintiff  in  his  o^rn  name. 
It  appeared  that  the  contract  'was  negotiated  by  one  Clarke,  a  broker, 
who  in  that  character  made  and  signed  a  writing  which,  so  far  as  is 
material,  was  in  these  words :  ^  New  York,  April  25,  1882.  —  Sold  for 
account  of  Mr.  E.  Ludwig,  Agt,  to  Mr.  L.  C.  Gillespie,  four  thousand 
(4,000)  cases  Syrian  bitumen,'  etc.  -  A  time  lor  delivery  was  sped- 
fied  and  the  price  declared  ^  payable  thirty  days  fh)m  each  delivery.' 
This  contract  was  assented  to  by  both  parties,  and  the  referee  finds 
that  ^  there  was  no  proof  that  the  name  of  Aries,  Dufour,  &  Co.  was 
disclosed  or  mentioned  as  the  principal  of  the  plaintiff  in  the  negotia- 
tions for  the  sale,  nor  at  any  time  before  this  contract  had  been  exe- 
cuted and  delivered ;  but  he  also  finds  that  at  the  time  of  making  it 
the  ^plaintiff  was  in  fact  the  agent  of  Aries,  Dufour,  &  Ca,  of 
Marseilles,  Fi*ance,  for  the  sale  of  imported  goods,'  and  that  the 
bitumen  was  sold  and  delivered  by  him,  not  on  his  own  account,  bat 
for  and  on  account  of  Aries,  Dufour,  &  Co.,  and  as  their  agent 

^'  The  evidence  sustains  these  findings,  and  the  case  is  thus  brought 
within  the  well  established  rule  of  law  that  when  a  contract  not  under 
seal  is  made  with  an  agent  in  his  own  name  for  an  undisclosed  princi- 
pal, whether  he  describes  himself  to  be  an  agent  or  not,  either  the 
agent  or  principal  may  sue  upon  it  Considcrant  v.  Brisbane,  22 
N.  Y.  889 ;  Schaefer  v.  Henkel,  75  id.  378. 

''  The  defendant  has  received  the  thing  bargained  for,  and  a  recovery 
by  the  plaintiff  and  payment  of  the  Judgment  will  be  a  complete  pro- 
tection to  the  defendant  against  any  claim  of  the  principal  arising  apon 
the  contract. 

^^  The  other  questions  presented  by  the  appellant  relate  to  rulings  by 

1  Among  "  Memoranda  of  caoMs  not  reported  in  full/' — Ed. 
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the  referee  upon  offers  of  evidencey  and  were  properly  held  by  the 
General  Term  to  be  without  merit. 

'^  The  judgment  should  be  affirmed/' 

WiUiam  BUdreth  Field  for  appellant 

Jf.  W.  Divine  for  respondent. 

Danfobth,  J.,  reads  for  affirmance.    All  concur. 

Judgment  affirmed. 


SECTION  V. 

Defences. 

{A)  Lr  AV  Action  BBOueRT  bt  thb  Fbingipal  against  thb  Thibd  Pabtt. 

RABONE,  JuN.,  V.  WILLIAMS. 
Nisi  Prius.     1785. 

[7  T.  R.  360,  n.  (a).] 

Action  for  the  yalne  of  goods  sold  to  the  defendant  by  means  of  the 
house  of  Rabone,  Sen.,  and  Co.  at  Exeter,  factors  to  the  plaintiff. 
The  defendant,  the  vendee  of  the  goods,  set  off  a  debt  due  to  him  from 
Rabone  and  Co.,  the  factors,  upon  another  account,  alleging  that  the 
plaintiff  had  not  appeared  at  all  in  the  transaction,  and  that  credit  had 
been  given  by  Rabone  and  Co.,  the  factors,  and  not  by  the  plaintiff. 

Lord  Mansfield,  C.  J.  Where  a  factor,  dealing  for  a  principal  but 
concealing  that  principal,  delivers  goods  in  his  own  name,  the  person 
contracting  with  him  has  a  right  to  consider  him  to  all  intents  and  pur-^ 
poses  as  the  principal ;  and  though  the  real  principal  may  appear  and 
bring  an  action  upon  that  contract  against  the  purchaser  of  the  goods, 
yet  that  purchaser  may  set  off  any  claim  he  may  have  against  the  fac- 
tor in  answer  to  the  demand  of  the  principal.  This  has  been  long 
settled.^ 

Upon  this  opinion  the  rest^  being  a  mere  matter  of  accounty 
fvae  referred. 

1  In  Bajlej  v.  Morlej,  London  Sittings  after  Mich.  1788,  Lord  Kbnton  X9C0gnized 
the  law  of  this  case.  —  Rbp. 
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GEORGE  V.  CLAGETT  and  anotheb. 

King's  Bench.     1797. 

[7  T,  R,  359.] 

On  the  trial  of  this  action,  which  was  assumpsit  for  goods  sold  &Dd 
delivered  to  the  amount  of  £142  Is.  dd.j  before  Lord  Kenton  at  the 
Guildhall  Sittings,  the  case  appeared  to  be  this :  The  plaintiff  a  clothier 
at  Frome  employed  Messrs.  Rich  and  Heapy  in  London,  Blackweli- 
Hall  factors,  as  his  factors  under  a  commission  del  credere,  who  besides 
acting  as  factors  bought  and  sold  great  quantities  of  woollen  cloths  on 
their  own  account,  all  their  business  being  carried  on  at  one  warehouse. 
The  factors  sold  at  twelve  months'  credit,  and  were  allowed  two  and  a 
half  per  cent  On  the  30th  of  September,  1795,  Delvalle,  a  tobacco 
broker,  and  who  had  been  in  habits  of  dealing  with  the  defendants, 
bought  several  parcels  of  tobacco  of  them,  and  gave  them  in  payment 
a  bill  of  exchange  for  £1,198  16«.  drawn  by  one  Fisher  on  Rich  and 
Heapy,  on  the  24th  of  September,  1795,  payable  two  months  after  date 
to  J.  Stafford  who  indorsed  to  Delvalle,  who  indorsed  it  over  to  the 
defendants,  it  having  been  previously  accepted  bj'  Rich  and  Heapj. 
On  the  12th  of  October,  1795,  the  defendants  bought  a  quantity  of 
woollen  cloths  for  exportation  of  Rich  and  Heapy,  amounting  to  £1,237 
18«.  Sd.  at  twelve  months'  credit ;  the  goods  were  taken  out  of  one  gen- 
eral  mass  in  Rich  and  Heapy's  warehouse ;  Rich  and  Heapy  made  out 
a  bill  of  parcels  for  the  whole  in  their  own  names,  and  the  defendants 
•did  not  know  that  any  part  of  the  goods  belonged  to  the  plaintiff. 
Early  in  November,  1795,  Rich  and  Heapy  became  bankrupts ;  and 
afterwards,  on  the  20th  of  the  same  month,  the  plaintiff  gave  the 
defendants  notice  not  to  pay  Rich  and  Heap}'  for  certain  cloths  speci- 
fied, part  of  the  above,  amounting  to  £142  Is.  9(21,  they  having  been 
his  property,  and  having  been  sold  on  his  account  by  Rich  and  Heapy 
on  commission.  The  question  was  whether  the  defendants  were  or 
were  not  entitled  to  set  off  their  demand  against  Rich  and  Heapy  on 
the  bill  of  exchange,  on  the  ground  that  the  defendants  dealt  with  them 
as  principals ;  Lord  Kenton  was  of  opinion  that  they  were,  as  well  on 
principle  as  on  the  authority  of  Rabone  v.  Williams ;  and  a  verdict  was 
accordingly  found  for  the  defendants. 

A  rule  having  been  obtained,  calling  on  the  defendants  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had, 
on  the  authority  of  the  case  of  Estcott  t;.  Milward,  Co.  Bank  Laws, 
236. 

Oibbs  and  €Hles  were  now  to  have  shown  cause  against  that  rale. 

Erskine  and  Walton  were  called  upon  to  support  it 


i 


SlfiCT.   v.]  HORNBY  V.  LACY.  675 

The  Court  were  clearly  of  opinion  that  the  directions  given  by  the 
learned  jadge  on  the  triid  of  this  cause  were  right ;  and  that  this  case 
was  not  distinguishable  from  that  of  Babone  v.  Williams.  Therefore 
they  Discharged  the  rtUe.^ 


HORNBY  AND  OTHEBS  t;.  LACT. 
Kino's  Bench.    1817. 

[6  Af.  ^  S.  166.] 

AssuMPsrr  for  goods  sold  and  delivered,  money  lent,  money  paid, 
money  had  and  received,  and  on  an  account  stated.  Plea,  general 
issue.  On  the  trial  at  the  London  sittings  after  Trinity  term,  1814,  a 
verdict  was  found  for  the  plaintiffs  for  £132  14«.  6t^.,  subject  to  the 
opinion  of  the  Court  on  the  following  case :  which  it  was  agreed  should 
be  turned  into  a  special  verdict  if  the  Court  should  think  proper  so  to 
direct. 

The  action  is  brought  to  recover  the  price  of  two  parcels  of  linens 
sold  to  the  defendant,  who  resides  and  carries  on  business  in  London, 
under  the  firm  of  Hamley  &  Lacy,  by  Messrs.  Duckham  &  Lankester 
of  London.  The  goods  belonged  to  the  plaintiffs,  who  are  linen  manu- 
facturers at  Bentham,  Yorkshire,  and  were,  with  others,  consigned  by 
them  to  Duckham  &  Lankester,  as  their  factors,  for  sale. 

The  first  parcel  was  sold  on  the  25th  of  April,  1810,  for  £26  ISs.j  at 
four  months'  credit  from  the  1st  of  June,  1810,  and  the  last  on  the 
25th  of  May,  1810,  for  £105  16«.  6d.f  at  four  months'  credit  from  the 
1st  of  July,  1810.  The  plaintiffs  were  in  the  habit  of  sending  goods 
to  Duckham  &  Lankester,  to  dispose  of  as  their  factors  and  paid 
them  a  del  credere  commission.  Duckham  &  Lankester  transmitted 
to  the  plaintiffs  monthly  accounts  of  the  sales,  made  up  from  the 
24th  of  one  month  to  the  24th  of  the  following  month,  but  in 
these  accounts  the  names  of  the  purchasers  were  not  stated.  The 
general  course  of  dealing  between  Duckham  &  Lankester  and  the 
defendant  was  for  them  to  draw  on  him,  for  the  goods  purchased 
by  him,  at  the  end  of  two  months  from  the  time  the  credit  began 
to  run,  bills  at  two  montlis ;  that  between  Duckham  &  Lankester  and 
the  plaintiffs  was  for  the  latter  to  draw  upon  Duckham  &  Lankester 
for  the  amount  of  such  sales,  at  the  expiration  of  two  months  from 
the  first  day  of  the  month  succeeding  that  for  which  the  account  was 
rendered,  bills  at  two  months ;  so  that  it  was  in  regular  course  for  the 
plaintiffs  to  draw,  and  they  did  draw  on  Duckham  So  Lankester  on  the 
1st  of  August  for  the  goods  sold  to  the  defendant  on  the  25th  of  April, 
and  on  the  1st  of  September  for  those  sold  on  the  25th  of  May.    Duck- 

1  Aee. :  Montago  v,  Fonrood,  pS98]  2  Q.  B.  350  (C.  A.). 
See  Lime  Rock  Bank  v.  Plimpton,  17  Pick.  159  (1835).— So. 
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ham  &  Lankester  dealt  as  factors  for  many  other  persons  besides  the 
plaiutiffs,  and  had  been  for  some  time  accustomed  to  sell  goods  to  the 
defendant ;  and  they  did  not  communicate  to  him  the  names  of  the  per- 
sons to  whom  the  goods  belonged,  but  the  defendant  knew  they  were 
only  factors.  The  invoices  were  entitled,  *'  Messrs.  Hamle^',  Laoej, 
and  Co.  bought  of  Duckham,  Lankester  &  Co.,  cotton  and  linen  fac- 
tors ; "  and  in  them  it  was  stated  that  no  short  measure  or  damages 
should  be  allowed  unless  agreed  to  within  three  days  after  the  sale. 
The  invoices  of  the  two  parcels  in  question  were  so  entitled,  and  DudL- 
ham  &  Lankester  also  on  one  occasion  acted  as  factors  to  the  defend- 
ant. On  the  11th  of  September,  1810,  before  the  credit  at  which 
either  of  the  two  parcels  of  goods  was  sold  had  expired,  and  before  the 
bills  which  had  been  drawn  by  the  plaintiffs  according  to  the  asual 
course  became  payable,  Duckham  &  Lankester  stopped  payment,  and 
in  January  following  became  bankrupt  The  plaintiffs  not  having  been 
paid  by  Duckham  &  Lankester  for  these  goods,  on  the  23d  of  Novem- 
ber, 1810,  gave  notice  to  the  defendant  that  the  goods  sold  in  Maj 
were  theirs,  and  required  him  to  pay  them  and  not  Duckham  &  Lank- 
ester for  them.  Duckham  &  Lankester,  besides  selling  goods  to  the 
defendant  as  above  stated,  had  a  bill-account  with  him  for  their  mntoal 
accommodation,  and  kept  two  separate  accounts,  the  one  of  the  goods, 
the  other  of  the  bill  transactions.  The  defendant  kept  only  one 
account  of  the  goods  and  bills.  At  the  time  of  Duckham  &  Lankestei's 
stopping  payment,  there  was  a  balance  due  to  them  from  the  defend- 
ant, as  appeared  upon  Duckham  &  Lankester's  books,  of  £1,945  lis. 
5d.  on  the  goods  account,  and  at  that  time  there  also  appeared  a  balance 
in  their  favor  on  the  bill-account ;  but  in  consequence  of  the  defendant 
having  afterwards  taken  up  some  returned  bills,  Duckham  &  Lankester 
were  debtors  upon  the  two  accounts  together  at  the  time  of  the  action 
brought  in  the  sum  of  £8  5^.  The  plaintiffs  have  not  been  paid  for 
the  goods,  nor  has  the  defendant  paid  Duckham  &  Lankester  form- 
ally for  them. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  plaintifls 
are  entitled  to  recover?  If  they  are,  the  verdict  to  stand;  if  not,  a 
nonsuit  to  be  entered. 

Gaaelee^  for  the  plaintiff's. 

Xtittledale,  contra. 

Lord  Ellenborouoh,  C.  J.  I  own  I  cannot  think  that  a  commission 
del  credere  is  to  have  an  effect  attributed  to  it  beyond  that  which  regards 
the  benefit  of  the  principal  who  gives  the  commission.  The  commission 
imports,  that  if  the  vendee  does  not  pay,  the  factor  wiU :  it  is  a  guar- 
antee from  the  factor  to  the  principal  against  any  mischief  to  arise  from 
the  vendee's  insolvency.  But  it  varies  not  an  iota  the  rights  subsisting 
between  vendor  and  vendee.  A  somewhat  different  doctrine  seems  to 
have  originated  with  Grove  v.  Dubois.  A  kind  of  magic  effect  was 
there  given  to  a  commission  del  credere,  changing  the  relative  position 
of  the  owner  and  buyer ;  and  what  is  reported  to  have  fallen  from 
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Chambre,  J.,  in  a  later  case,  is  referable  to  the  same  aatbority;  but 
this  was  set  right,  as  I  think,  in  the  judgment  in  Morris  v,  Cleasby, 
M.  &  S.  574,  which  was  given  after  much  consideration,  and,  I  may 
add,  with  the  concurrence  of  two  of  our  learned  brethren  on  this  bench, 
now,  unhappily,  no  more.  The  ulterior  effect  given  to  this  commission 
in  the  above  cases  has  created  the  confusion.  As  to  the  argument 
founded  on  tbe  drawing  of  bills,  if  it  had  amounted  to  payment,  or  to  a 
case  of  mutual  credit,  George  v.  Clagget,  7  T.  R.  359,  the  argument 
would  have  been  good.  This  was  very  recently  considered  by  us  in 
Graham  v.  Dyster,  6  M.  &  S.  1. 

Baylet,  J.  It  is  important  that  the  relative  position  of  principal 
and  factor  should  be  understood  and  kept  distinct.  The  factor  is 
agent,  the  parties  to  be  considered  as  principals  are  the  owner  and 
bu3'er.  The  owner  has  a  right  to  look  for  payment  to  the  buyer,  unless 
by  some  act  in  which  he  has  concurred  he  has  deprived  himself  of  that 
right.  When  he  gives  a  del  credere  commission,  he  means  to  obtain  an 
additional  secuiity ;  that  is,  the  security  of  the  factor ;  and  it  would  be 
extremely  hard  if,  instead  of  having  an  additional  security,  he  should 
find  that  he  had  only  substituted  one  for  another,  that  he  had  shifted 
the  responsibility  from  the  buyer  to  the  factor.  In  Morris  v.  Cleasby 
the  effect  of  such  a  commission  was  much  considered,  and  it  was  held 
that  it  could  not  have  any  such  effect.  If  the  vendee  pay  the  factor  for 
the  purchase  in  due  course,  and  according  to  the  contract,  he  will  be 
protected ;  but  if  otherwise,  he  pays  on  the  credit  of  the  factor. 

Abbott,  J.  A  del  credere  commission  is  in  the  nature  of  a  private 
agreement  between  factor  and  principal,  and,  therefore,  cannot  vary  tht 
rights  of  third  parties.  The  present  is  the  case  of  a  sale  by  a  factor, 
the  purchaser  knowing  him  to  have  been  such.  Acceptances  given,  oi 
payment  made  at  the  time,  according  to  the  usual  course  of  trade, 
would  have  discharged  the  purchaser.  No  such  payment  having  been 
made,  the  principal  had  a  right  to  step  in  and  require  payment  to  him- 
self. The  circumstance  of  there  being  a  bill-account  between  the 
parties  does  not  vary  these  rights,  these  being  founded  on  the  del 
credere  commission. 

HoLROYD,  J.  I  am  of  the  same  opinion  with  respect  to  the  effect  of 
a  del  credere  commission  and  the  sale  transaction.  Where  the  party 
seUing  is  known  to  be  a  factor,  if  the  vendee  pay  the  price  to  him« 
according  to  the  usual  course  of  his  authority  to  receive,  this  will  dis« 
charge  him ;  but  it  is  not  by  a  course  -of  drawing  bills  between  th« 
principal  and  factor,  as  stated  in  the  case,  that  he  can  be  discharged. 

Judgment  for  the  plaintiff} 

1  See  Blackbnm  v,  Scholes,  2  Camp.  341  (1809).  —  Kix 
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BORRIES  AND  ANOTHER  V.  THE  IMPERIAL  OTTOMAN  BANK. 

Common  Pleas.     1873. 
[L.  R,  9  C.  P.  38.] 

The  second  count  was  for  goods  sold  and  delivered,  money  received 
by  the  defendants  for  the  use  of  the  plaintiffs,  and  interest. 

Fifbh  plea,  as  to  so  much  of  the  second  count  as  related  to  monej 
payable  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendants, 
that  the  goods  were  sold  and  delivered  to  the  defendants  by  certain 
persons  known  and  carrying  on  business  as  Scheitlin  &  Co.,  then 
being  the  agents  of  the  plaintiffs  in  that  behalf  and  intrusted  by  the 
plaintiffs  with  the  possession  of  the  goods  as  apparent  owners  thereof; 
that  Scheitlin  &  Co.  sold  and  delivered  the  goods  in  their  own  name 
and  as  their  own  goods,  with  the  consent  of  the  plaintiffs ;  that,  at  the 
time  of  the  sale  and  delivery  of  the  goods,  the  defendants  believed 
Scheitlin  &  Co.  to  be  tlie  owners  of  the  goods,  and  did  not  know  that 
the  plaintiffs  were  the  owners  of  the  goods  or  of  any  of  them,  or  were 
interested  therein  or  in  the  said  sale  thereof,  or  that  Scheitlin  &  Co. 
were  agents  in  that  behalf;  that,  before  the  defendants  knew  that  the 
plaintiffs  were  the  owners  of  the  goods  or  any  of  them,  or  interested 
therein,  or  that  Scheitlin  &  Co.  were  agents  in  the  sale  thereof, 
Scheitlin  &  Co.  became,  and  at  the  commencement  of  the  suit  were 
and  still  remained  indebted  to  the  defendants  in  an  amount  equal  to 
the  plaintiffs'  claim,  as  the  drawers  of  certain  dishonored  bills  of 
exchange  which  had  been  refused  acceptance  by  the  drawees,  and  for 
goods  bargained  and  sold  by  the  defendants  to  Scheitlin  d?  Co.,  and 
for  work  done,  &c.,  &c.,  —  which  amount  the  defendants  were  willing 
to  set  off  against  the  plaintiffs'  claim. 

Second  replication  to  the  fifth  plea,  —  that,  before  and  at  the  time 
when  the  goods  were  so  sold  and  delivered  to  the  defendants  as  in  the 
plea  mentioned  by  the  persons  known  as  Scheitlin  &  Co.  to  the  defen- 
dants, they  the  defendants  had  the  means  of  knowing  that  Scheitlin  & 
Go.  were  merely  apparent  owners  of  the  goods,  and  that  the  same  were 
intrusted  to  Scheitlin  <&;  Co.  as  agents  of  and  for  the  plaintiffs,  and  that 
Scheitlin  &  Co.  were  agents  of  and  for  the  plaintiffs,  and  as  agents  of 
and  for  the  plaintiffs  sold  and  delivered  the  goods  to  the  defendants. 

Third  replication  to  the  fifth  plea,  —  that,  before  and  at  the  time 
when  the  goods  were  so  sold  and  delivered  to  the  defendants  as  in 
the  plea  mentioned  by  Scheitlin  &  Co.,  they  the  defendants  had  the 
means  of  knowing  that  Scheitlin  &  Co.  were  merely  apparent  owners 
of  the  goods,  and  that  the  same  were  intrusted  to  Scheitlin  &  Co.  as 
agents,  and  that  Scheitlin  &  Co.  were  agents  and  as  agents  sold  and 
delivered  the  goods  to  the  defendants. 

Demurrer  to  the  fifth  plea,  on  the  ground  that  it  did  not  allege  thtt 
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the  defendants  had  Dot  the  means  of  knowledge  tliat  Schcitlin  &  Ca 
were  acting  in  the  sale  as  agents.     Joinder. 

Demurrers  to  the  second  and  third  replications  to  the  fifth  plea, 
on  the  ground  that,  inasmuch  as  the  defendants  acted  in  the  bona  fide 
belief  that  Scheitlin  &  Co.  were  the  owners  of  the  goods,  and  did  not 
know  that  Scheitlin  &  Co.  were  acting  in  the  sale  as  agents,  it  was 
immaterial  whether  they  had  such  means  of  knowledge  as  alleged. 
Joinder. 

Vdall^  for  the  plaintiffs. 

JJo//,  contra. 

Coleridge,  C.  J.  I  am  of  opinion  that  oar  judgment  should  be 
for  the  defendants.^  ...  It  was  in  the  first  place  contended  by  Mr. 
Udall  that  the  plea  should  have  averred,  not  only  that  the  defendants 
did  not  know  that  the  plaintiffs  were  the  owners  of  the  goods,  and 
believed  Scheitlin  &  Co.  to  be  the  ownera,  but  also  that  the  defend- 
ants had  not  the  means  of  knowledge  that  Scheitlin  &  Co.  were  not 
owners,  but  were  acting  in  the  sale  as  agents.  It  appears  to  me,  how' 
ever,  that  the  plea  states  all  that  is  material  to  raise  the  defence.  It 
states  that  the  plaintiffs  intrusted  Scheitlin  &  Co.  with  the  goods  foi 
sale,  that  they  sold  them,  and  that  the  defendants  bought  them  believ- 
ing Scheitlin  &  Co.  to  be  the  owners  of  them.  The  essence  of  the 
defence  is,  the  real  state  of  the  defendants'  minds  when  they  bought 
the  goods  of  Scheitlin  <&  Co.  They  assert  that  it  was  this,  that  thejf 
believed  the  goods  to  be  the  goods  of  Scheitlin  &  Co.,  and  did  not  know 
or  believe  that  the  plaintiffs  were  the  owners  of  or  interested  in  them. 
That  brings  the  case  distinctly  within  the  rule  in  Geoi^e  v.  Clagett, 
7  T.  R.  359,  and  that  is  the  form  of  plea  which  has  been  commonly 
in  use  to  raise  a  defence  of  this  kind.  I  observe  that  in  two  cases,  — 
Porchell  v.  Salter,  1  Q.  B.  197,  and  Semenza  v.  Brinsley,  18  C.  B.  n.  s. 
467,  —  where  the  plea  contained  an  averment  that  the  defendant  had 
no  means  of  knowledge,  no  notice  is  taken  of  that  allegation  in  the 
Judgment  If  it  be  necessary  to  aver  that  the  defendants  had  not 
notioe  that  the  plaintiffs  were  the  owners  of  the  goods,  I  think  that 
is  substantially  averred  in  this  plea  by  the  statement  that  Scheitlin 
A  Co.,  with  the  consent  of  the  plaintiffs,  sold  the  goods  as  their  own, 
and  that  the  defendants  believed  them  to  be  the  owners  of  them,  and 
did  not  know  that  the  plaintiffs  were  the  owners.  The  plea  being  good, 
it  follows  that  the  replication,  which  merely  states  that  at  the  time  of 
the  sale  the  defendants  had  the  means  of  knowing  that  Scheitlin  &  Ca 
were  only  apparent  owners  and  were  intrusted  with  the  goods  as  agents 
of  the  plaintiffs,  is  no  answer  to  the  plea,  —  being  a  mere  statement  of 
a  fact  which  was  immaterial. 

Keating,  J.  I  am  of  the  same  opinion.  ...  I  think  it  was  quite 
unnecessary  to  go  on  and  aver  that  the  defendants  had  not  notice  or 
means  of  knowledge ;  for,  if  they  had  means  of  knowledge,  that  might 

^  The  passages  omitted  from  the  several  opinions  contained  restatements  of  the 
case.  —  Ed. 
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be  given  in  evidence  under  a  traverse  of  the  allegation  of  waot  of 
knowledge.  For  these  reasons,  I  entirely  agree  with  my  Lord  that 
the  plea  is  good,  and  that  the  replications  afford  no  answer  to  it 

Bbett,  J.  .  .  •  Assuming  the  other  averments  in  the  plea  to  be  tnie, 
such  an  averment  as  it  is  contended  ought  to  appear  in  it  would,  as  it 
seems  to  me,  throw  upon  the  purchasers  of  goods  a  burthen  which  tiie 
mercantile  law  never  intended  should  be  cast  upon  them.  ^'  Means  ot 
knowledge  "  is  so  lai^e  and  comprehensive  a  term  that  the  defendants 
might  be  bound  to  prove  that  the}*  could  not  by  inquiry  have  ascer- 
tained that  the  plaintiffs  were  the  owners  of  the  goods,  and  that 
Scheitlin  &  Co.  were  acting  only  as  agents  in  the  sale  of  them.  That 
would  be  manifestly  unjust,  seeing  that  the  plaintiffs,  by  intrusting 
Scheitlin  &  Co.  with  the  possession  of  the  goods  for  sale,  gave  them 
the  opportunit}'  of  representing  themselves  to  be  the  real  owners  of 
them.  It  was  further  said  that  the  plea  is  bad  for  not  averring  that  the 
defendants  had  not  notice.  It  is  unnecessary*  to  decide  that.  If  it 
were,  I  should  be  prepared  to  hold  that  the  negation  of  notice  is 
involved  in  the  affirmative  allegation  that  Scheitlin  &  Co.  sold  the 
goods  in  their  own  names  and  as  their  own  goods,  and  that  the  defend- 
ants bought  them  believing  Scheitlin  &  Co.  to  be  the  owners  and  not 
knowing  the  plaintiffs  to  be  the  ownera.  But,  though  it  is  not  neces- 
sar}*,  I  should  incline  to  go  further  and  to  say,  that,  if  the  replication 
had  expressly  averred  that  the  defendants  had  notice  at  the  time  of  the 
sale  that  Scheitlin  &  Co.  were  acting  merely  as  agents,  if  the  allega- 
tions in  the  plea  were  true  that  averment  would  be  immaterial.  I  Ukt 
the  rule  of  law  to  have  been  properly  laid  down  by  Willes,  J.,  in 
Semenza  v.  Brinslej',  where,  treating  of  the  facts  necessary  to  be 
alleged  in  a  plea  of  this  sort,  he  says,  referring  to  the  rule  in  George  v, 
Clagett:  ''In  order  to  make  a  valid  defence  within  the  rule  above 
stated,  it  is  obvious  that  the  plea  should  show  that  the  contract  was 
made  by  a  person  whom  the  plaintiff  had  intrusted  with  the  possession 
of  the  goods,  that  that  person  sold  them  as  his  own  goods  in  his  own 
name  as  principal,  with  the  authority  of  the  plaintiff,  that  the  defendant 
dealt  with  him  as  and  believed  him  to  be  the  principal  in  the  transac- 
tion, and  that  before  the  defendant  was  undeceived  in  that  respect  the 
set-off  accrued."  In  that  statement  of  the  law  by  that  very  learned 
judge,  neither  of  the  allegations  the  absence  of  which  is  relied  on 
here  is  alluded  to.  Mr.  Udall's  reference  to  the  precedent  in  Chittj, 
jun.  drd  ed.  p.  514,  shows  that  the  extreme  caution  of  the  learned 
editors  induced  them  to  put  in  something  which  was  not  absolutely 
necessary  to  the  validity  of  the  plea.  I  am  of  opinion  that  the  plea 
is  good,  and  the  replications  bad. 

Denman,  J.  I  am  of  the  same  opinion.  I  think  the  plea  contains 
all  that  is  essential  to  constitute  a  defence.  Means  of  knowledge  may 
be  material  evidence  on  the  trial.  So,  the  allegation  of  notice  would  be 
merely  stating  matter  of  evidence. 

JitdffmerU/ar  the  defendant 
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ROOSEVELT   v.  DOHERTY. 
SuPBEMB  Judicial  Court  of  Massachusbtts.     1880. 

[1*29  Mass,  301.] 

CoMTRAGT  to  recover  the  price  of  plate  glass  sold  and  delivered  to 
the  defendant.  Trial  in  the  Superior  Court,  before  PrrMAN,  J.,  who 
directed  a  verdict  for  the  defendant,  and  reported  the  case  for  the 
determination  of  this  court.  If  the  plaintiff  could  maintain  the  action, 
a  new  trial  was  to  be  ordered ;  otherwise,  judgment  on  the  verdict 
The  facts  appear  in  the  opinion. 

It.  Gray  A  H.  W.  Swift,  for  the  plaintiff. 

JF.  jS.^JSesseltine,  for  the  defendant. 

Endicoti,  J.  It  appears  from  the  report  that  the  firm  of  Hills, 
Turner,  &  Harmon  were  importers  of  and  dealers  in  window  and  plate 
glass,  and  thej'  made  a  contract  in  writing  with  the  defendant  to 
furnish  the  glass  for  a  building  which  he  was  about  to  erect  in  Boston, 
according  to  the  specifications  furaished  by  the  architect,  for  the  gross 
sum  of  $688  in  cash.  The  contract  describes  the  quality  and  dimen« 
sions  of  the  glass  to  be  furnished,  and  the  number  of  lights  of  each 
quality.  Hills,  Turner,  ds  Harmon  were  the  selling  agents  for  the 
plaintiff,  in  Boston,  for  plate  glass,  and  the  first  four  items  of  glass  to 
be  furnished,  as  specified  in  the  contract,  were  plate  glass,  and  be- 
longed to  the  plaintiff,  having  been  consigned  to  the  firm  for  sale. 
The  remainder  of  the  glass  was  furnished  by  the  firm.  The  defendant 
had  no  knowledge  that  any  of  the  glass  belonged  to  the  plaintiff. 

We  can  have  no  doubt  that,  as  between  the  firm  and  the  defendant, 
this  was  an  entire  contract ;  it  was  to  furnish  the  glass  for  the  building 
for  a  specified  sum  of  money.  There  was  no  price  named  in  the  con- 
tract for  the  several  kinds  and  qualities  of  glass  to  be  flurnished ;  and  it 
is  immaterial  that  the  quality  of  the  several  kinds  of  glass  to  be  fur- 
nished was  specified.  The  consideration  being  entire,  there  could  be 
no  distinct  apportionment  of  the  consideration  between  the  different 
qualities  of  glass  furnished.  There  were  not  two  contracts,  one  for 
plate  glass,  and  the  other  for  glass  of  different  qualities,  but  one  con- 
tract for  all  the  glass  thus  furnished  to  the  building.  Clark  v.  Baker, 
5  Met  452.  The  firm  could  not  recover  for  any  portion  of  the  glass, 
but  only  on  the  entire  contract,  by  which  all  the  glass  passed  to  the 
defendant  And  the  question  to  be  considered  here  is,  whether  the 
plaintiff,  as  an  undisclosed  principal,  can  maintain  an  action  against 
the  defendant  to  recover  the  value  of  the  plate  glass  belonging  to  him, 
included  in  the  entire  contract    We  are  of  opinion  that  he  cannot 

It  is  too  well  settled  to  require  the  citation  of  many  authorities,  that 
an  undisclosed  principal,  whose  goods  are  sold  by  a  factor,  may  sue 
the  purchaser  for  the  price ;  and  where  the  contract  of  sale  is  in  writ- 
ing, and  made  in  the  name  of  the  factor,  he  may  bring  an  action  upon 


682  KeOSEVELT  V,  DOHERTY.  [CHAP.  T. 

it.    A  Bale  by  his  agent  is  a  sale  by  him.    Lerned  v.  Johns,  9  Allen, 
419,  and  cases  cited. 

In  the  case  at  bar,  it  does  not  appear  that  any  instructions  were 
given  by  the  plaintiff  in  regard  to  the  price,  manner,  or  terms  of  sale 
of  his  goods.  The  factors  therefore  had  the  right  to  sell  in  such 
manner  as  would  best  promote  the  interests  of  their  principal ;  and  it 
is  to  be  presumed  that  the  plaintiff  understood  that  the}'  would  sell 
according  to  the  usual  course  of  dealing  in  Boston,  when  goods  are 
consigned  to  a  factor  for  sale.  Dwight  v.  Whitney,  15  Pick.  179. 
That  a  factor  may  sell  on  credit,  and  take  a  note  in  his  own  name 
from  the  purchaser,  and  if  he  uses  due  diligence  he  is  not  responsible, 
in  case  of  loss  by  reason  of  the  purchaser's  failure,  was  settled  in  an 
early  case.  A  factor  also  may,  and  often  does,  sell  the  goods  of  differ- 
ent principals  in  one  sale,  and  has  authority  to  take  a  note*  for  the 
whole  sum  from  the  purchaser,  and  may  hold  the  note  for  the  benefit 
of  his  principals.  Groodenow  v.  Tyler,  7  Mass.  36 ;  Chesterfield 
Manuf.  Co.  v.  Dehon,  5  Pick.  7;  West  Boylston  Manaf.  Co.  r. 
Searle,  15  Pick.  225 ;  Hapgood  v.  Batcheller,  4  Met  573 ;  Hamilton 
17.  Cunningham,  2  Brock.  350;  Corlies  v.  Cumming,  6  Gowen,  181; 
Beawes  Lex  Merc.  (5th  ed.)  45. 

In  West  Boylston  Manuf.  Co.  v.  Searle,  uM  aupra^  a  factor  sold  the 
goods  of  two  consignors  in  one  sale,  and  took  the  note  of  the  pa^ 
chaser ;  and  it  was  held  that  it  operated  as  payment ;  that  the  factor 
had  power  to  release  it;  and,  although  he  afterwards  indorsed  it  to 
one  of  the  consignors,  that  no  action  could  be  maintained  on  the  note 
by  the  indorsee ;  and  the  Court  said,  ^*  The  factors  having  an  unqaes- 
tioned  authorit}'  to  take  a  negotiable  note  in  their  own  name,  and 
thereupon  to  cancel  and  discharge  the  simple  contract  debt,  the  note 
was  rightly  taken,  and  whether  it  was  rightl}'  held  and  retained  by  the 
factors  as  their  own,  or  otherwise  appropriated,  was  a  question  merely 
between  them  and  their  employers.*' 

So  a  factor  may  sell  his  own  goods  with  those  of  his  principal,  and 
take  a  note  which  includes  the  amount  due  for  both,  as  in  Hapgood  v. 
Batcheller,  4  Met  573.  In  that  case  it  appears  that  the  factors  had 
sold  goods  of  the  plaintiffs  and  some  of  their  own  in  one  sale,  and  had 
taken  a  note  from  the  purchaser  which  included  the  amount  due  for 
the  plaintiflfs  goods  and  their  own  ;  and  it  was  said  by  the  Court,  that 
the  sales  by  the  defendant  were  made  in  the  usual  manner,  and  the 
terms  of  credit  were  reasonable,  and  that  the  sales  were  at  the  risk  of 
the  principals.  Accounts  had  been  rendered  to  the  plaintiff  by  the 
factors  of  the  sale  of  the  goods,  a  portion  of  the  proceeds  had  been 
paid  over,  and  the  note  in  suit  was  given  for  the  balance  by  the  facton 
to  the  plaintiff.  Before  the  note  of  the  purchasers  was  due,  thev 
became  insolvent,  and  it  was  held  that,  as  a  note  for  the  balance  of 
an  account  is  on\y  prima  facie  evidence  of  payment,  the  factors  were 
not  liable  for  so  much  of  the  note  as  included  the  debt  of  the  insolvent 
purchaser.    See  also  Vail  v,  Durant,  7  Allen,  408. 
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It  is  clear,  therefore,  that  when  a  note  is  taken  from  a  purchaser  bj 
a  factor,  for  the  sale  of  the  goods  of  several  consignors,  or  for  the 
sale  of  the  goods  of  one  or  more  consignors  and  of  the  goods  of  th6 
factor^  one  consignor  cannot  sue  the  purchaser  for  the  value  of  his 
goods  taken  separately,  although  his  goods  were  sold  for  a  definite 
sum,  capable  of  being  ascertained,  and  which  forms  a  distinct  part  of 
the  consideration  of  the  note.  The  note  is  payment  for  the  whole,  it 
is  a  contract  which  the  factor  hod  the  right  to  make,  and  upon  which 
alone  the  purchaser  is  liable.  The  principal  is  thus  deprived  of  his 
direct  remedy  against  the  purchaser  for  the  separate  price  of  his  goods. 

In  the  case  at  bar.  Hills,  Turner,  &  Harmon  were  importers  of  and 
dealers  in  glass,  as  well  as  selling  agents  for  the  plaintiff,  and  they 
could  sell  their  own  goods  with  those  of  the  plaintiff,  in  the  same 
manner  as  they  could  sell  the  goods  of  several  principals  together. 
Having  authority  to  do  this,  and  thus  mingle  the  plaintiff's  goods  with 
their  own,  they  maj"  make  an  entire  contract  with  the  purchaser  for 
the  goods  so  mingled.  And  this  contract  being  entire,  the  remedj',  as 
against  the  purchaser,  must  be  upon  the  contract  itself.  The  charac- 
ter of  the  contract  precludes  the  plaintiff  from  suing  separately  for  the 
vahie  of  his  glass,  to  the  same  extent  as  he  would  have  been  precluded 
if  a  note  had  been  given  by  the  defendant  in  payment  for  the  goods 
sold  to  him  under  the  written  contract  And  although  an  undisclosed 
principal  maj'  maintain  an  action  in  his  own  name  against  one  who 
has  purchased  his  goods  through  a  factor,  yet  the  purchaser  is  entitled 
to  all  the  equities  and  defences  he  would  have  had  if  the  action  had 
been  brought  in  the  name  of  the  factor,  for  the  principal  has  permitted 
his  factor  to  act  as  the  apparent  principal  in  the  transaction.  Hunting- 
ton V,  Knox,  7  Cush.  371 ;  Barry  v.  Page,  10  Gray,  398 ;  Locke  v. 
Lewis,  124  Mass.  1,  7,  and  cases  cited. 

No  case  has  been  cited,  in  the  very  elaborate  argument  for  the 
plaintiff,  in  which  such  an  action  as  this  has  been  maintained ;  but  ft 
is  argued  that  the  plaintiff's  position  is  sustained  by  the  only  two  cases 
which  bear  upon  this  point,  —  Corlies  v.  Gumming,  6  Cowen,  181 ; 
West  Boylston  Manuf.  Co.  v,  Searle,  15  Pick.  225. 

The  case  of  Corlies  r.  Gumming  is  clearly  distinguishable.  There  a 
factor  sold  cheese  of  one  of  his  consignors  on  a  credit  of  ninety  days 
for  a  definite  and  distinct  sum,  and  at  the  same  time  sold  to  the  same 
purchaser  cheese  belonging  to  another  consignor,  and  took  from  the 
purchaser  a  note  payable  to  himself  for  both.  As  the  note  by  the  law 
of  New  York  was  not  a  payment,  it  was  held  that  the  factor  had  not 
made  himself  liable,  for  the  principal  might  sue  the  purchaser  for  the 
price  of  his  cheeses,  which  could  be  clearly  ascertained,  in  the  same 
manner  as  he  might  have  done  if  no  note  had  been  taken. 

A  dictum  of  Chief  Justice  Shaw  in  West  Boylston  Manuf.  Go.  v. 
Searle  is  relied  on  by  the  plaintiff.  ^^If,"  he  says,  *Hbe  principal  is 
in  a  condition  to  declare  on  a  contract  for  goods  sold,  treating  the  note 
as  a  nullity,  or  as  a  mere  collateral  securit}*,  not  amounting  to  pay« 
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ment,  he  might  probably  recover  in  his  own  name."  Tills,  as  t 
general  proposition,  may  be  correct,  but  as  b}*  our  law  a  promissory 
note  is  prima  facie  payment,  the  principal  cannot  recover  for  goods 
sold,  where  such  a  note  has  been  given  in  payment  for  his  goods. 

We  are  therefore  of  opinion  that  the  presiding  judge  correctly  ruled 
that  the  contract  made  by  the  defendant  was  an  entire  contract  for  a 
gross  sum ;  and  that  the  plaintiff  had  no  right  to  sever  the  same  and 
maintain  an  action  in  his  own  name,  and  subject  the  defendant  to  a 
separate  suit  for  the  value  of  the  plate  glass  belonging  to  him  and 
included  in  the  contract  of  sale. 

Judffment  on  the  oerdid 


OBAMEL  G.   STEBBINS  v.  WALKER  and  another. 
Supreme  Court  of  Michigan.     1881. 

[46  Mich.  5.] 

AssuMPsrr.    Plaintiff  brings  error.     Affirmed. 

Latham  Jb  Case^  for  plaintiff  in  error. 

tT".  W.  McOraJth^  and  C.  L  Walker^  for  defendants  in  error. 

CooLBT,  J.  This  case  was  sent  to  a  referee  by  the  circuit  court,  an4 
judgment  was  given  in  favor  of  defendant  on  the  referee's  report  The 
important  facts  in  the  case  are  the  following :  — 

For  some  time  prior  to  June,  1879,  and  up  to  August  of  that  year, 
plaintiff  was  a  dealer  in  grain  at  Vermontville  in  this  State,  and  defend- 
ants were  commission  brokers  and  members  of  the  Board  of  Trade  of 
Detroit  As  commission  brokers  they  had  bought  and  sold  for  the 
plaintiff  previous  to  the  dOth  of  June,  1879,  and  made  advances  which 
were  all  settled  on  that  day.  On  August  14,  1879,  plaintiff  made  t 
conditional  sale  of  his  business  to  his  brother  Osnfyn  6.  Stebbios. 
The  conditions  were  to  be  performed  within  a  week  thereafter,  but  they 
were  not  performed,  and  at  the  end  of  the  week  plaintiff  resumed  his 
business  and  took  possession  of  his  propert}',  which  in  the  mean  time 
his  brother  had  had  and  controlled.  A  few  days  before  this  the  de- 
fendants had  written  the  plaintiff,  soliciting  his  shipments,  and  in  reply 

they  received  the  following  letter :  — 

Officb  of  0.  G.  Stebbiks, 
Thornapplb  Yallxt  Mills, 
And  dealer  in  Giain,  Feed,  Land,  Plaster,  etc 

Vbrmonttille,  Midi.,  Ang.  li,  1879. 

Messrs.  Walkeb,  Sumner,  db  Co. : 

Your  letter  of  the  4th  of  August  was  duly  received  at  my  stopping 
place,  and  by  reason  of  my  absence  from  home  and  general  inattention 
to  business  lies  unanswered.  At  the  opening  of  the  new  crop  tnde 
this  season  I  did  not  think  I  should  engage  in  active  woik  at  all  it 
present ;  and  as  I  am  yet  unable  to  labor,  I  do  not  know  when  I  shall 
take  hold  again.    I  am  now  seriously  contemplating  a  trip  to  Colorado. 
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My  brother  is  at  work  in  a  mild  way  in  the  wheat  basioess,  bnt  he  has 
80  far  seen  fit  to  ship  to  another  party  from  whom  he  gets  the  same 
rebate  as  yon  offer.  His  initials  are  the  same  as  ray  own,  so  that  if 
yoa  choose  to  correspond  with  him,  the  same  direction  will  reach  him 
as  mj'self. 

Thanking  yoa  for  your  efforts  in  my  behalf, 

I  remain  traly  yonrs, 

O.  G.  Stsbbins. 

This  letter  was  understood  by  defendants  to  mean  that  the  plaintiff 
intended  to  remain  out  of  business  for  a  time,  and  that  the  brother 
Osinyn  was  then  in  the  wheat  business  in  Vermontville,  and  thereupon 
they  addressed  a  letter  to  Osmyn,  soliciting  his  business.  They  also 
wrote  to  the  plaintiff  informing  him  how  they  understood  his  letter,  and 
that  they  had  solicited  his  brother's  consignments.  To  this  the  plain- 
tiff sent  no  reply,  and  until  November  26th  following  defendants  sup- 
posed the  dealings  with  them  in  the  name  of  O.  G.  Stebbins^ereinafter 
mentioned  were  on  behalf  of  Osmyn  G.  Stebbins,  and  had  no  informa- 
tion and  no  reason  to  suspect  the  contrary.  T^eoe  dealings  began 
after  September  17th,  on  which  day  plaintiff  left  home  for  his  health 
and  remained  absent  until  October  24th,  leaving  his  brother  Osmyn  in 
charge  of  his  business.  While  he  was  gone  Osmyn  shipped  to  defend- 
ants five  car-loads  of  wheat  in  the  name  of  O.  G.  Stebbins  and  for  the 
plaintiff,  but  which  defendants  received,  sold,  and  accounted  for,  sup- 
posing it  to  be  the  wheat  of  Osmyn  himself.  On  these  dealings  a  bal« 
ance  remained  due  to  the  defendants  of  $74.64.  There  was  also  sent 
to  defendants  a  car-load  of  wheat  which  was  placed  in  the  elevator,  but 
by  reason  of  some  mistake,  owing  to  a  change  of  bookkeepers,  was  not 
credited  to  any  one.  This  also  belonged  to  the  plaintiff.  Early  in 
November  defendants  also  made  a  purchase  of  wheat,  and  also  a  sale 
of  it  which  they  supposed  to  be  for  Osmyn,  but  which  was  in  reality  on 
an  order  from  plaintiff,  on  which  they  realized  a  profit  of  $307.50,  and 
which  left  standing  to  the  credit  of  O.  G.  Stebbins  on  their  books 
$232.86. 

Osmyn  G.  Stebbins  left  his  brother's  employ  November  5,  1879. 
On  November  15th  he  telegraphed  defendants  fW>m  Jackson  in  the 
name  of  O.  G.  Stebbins,  asking  them  to  send  him  $700.  Relying  upon 
his  personal  credit  they  sent  the  money.  At  the  same  time  he  re- 
quested them  to  purchase  for  O.  G.  Stebbins  3000  bushels  of  wheat  for 
January  delivery.    With  this  request  they  also  complied. 

On  November  26th  defendant  Walker  was  at  Vermontville,  when  he 
for  the  first  time  learned  that  plaintiff  had  resumed  business,  and  that 
all  the  wheat  dealings  previous  to  November  15th  had  been  conducted 
by  Osmyn  as  agent,  not  as  principal.  Plaintiff  told  Walker  he  had  no 
interest  in  the  purchase  of  November  15th,  but  would  take  it  off  de- 
fendants' hands.  This  he  could  then  have  done  at  a  profit  of  $150. 
Walker  declined  this  offer,  but  said  he  would  stand  upon  the  purchase 
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until  he  could  realize  $700  profit  upon  it,  and  then  close  it  out  The 
wheat  was  afterwards  sold,  however,  without  profit  Afterwards  plain- 
tiff  had  other  dealings  with  defendants  which  entitled  them  to  claim 
from  him  $79.75.  The  car-load,  which  by  mistake  was  not  credited  to 
any  one,  was  sold  by  defendants  in  January  following,  and  realized 
$452.79.  The  defendants  claimed  they  wei*e  entitled  to  apply  this  and 
also  the  $282.86  which  was  in  their  hands  to  the  credit  of  O.  G.  Steb- 
bins^  on  November  15,  1879,  as  part  payment  of  the  $700,  which 
Osmyn  G.  Stebbins  obtained  f^om  them  on  that  day.  Plaintiff  resisted 
this  claim,  and  demanded  from  defendants  the  proceeds  of  all  the  wheat 
belonging  to  him  which  had  been  forwarded  to  and  sold  by  them. 

The  circuit  court  gave  judgment  for  the  defendants,  applying  the 
$232.86  and  $452.79  in  accordance  with  their  claim,  and  permitting 
them  to  recover  the  balance  of  $79.25  on  subsequent  dealings.  This 
would  leave  a  balance  of  $14.35  of  the  $700  still  unpaid. 

Was  this  judgment  correct?  We  think  it  was.  Defendants  from 
August  14lh  to  November  5th  had  been  dealing  with  Osmyn  G.  Steb- 
bins in  the  belief  that  he  was  principal  in  the  business,  induced  to  that 
belief  by  the  letter  and  subsequent  conduct  of  the  plaintiff,  and  having 
no  reason  to  think  or  suspect  the  contrary.  Plaintiff  knew  that  the 
manner  in  which  the  business  was  done  and  the  correspondence  con- 
ducted, was  calculated  to  lead  the  defendants  to  suppose  that  he  had 
retired  from  the  business,  and  Osmj^n  had  become  his  successor.  When 
Osmyn  left  his  emploj'ment,  no  notice  was  given  to  defendants,  and  to 
all  appearance  the  business  continued  as  before.  The  defendants  were 
therefore  not  in  fault,  and  were  chargeable  with  no  negligence  in  assam- 
ing  that  Osmyn  still  continued  to  be  the  principal.  He  had  forwarded 
several  car  loads  of  wheat  to  defendants  in  the  name  of  O.  G.  Stebbins 
prior  to  November  5th,  and  received  the  proceeds  in  the  name  of  0.  G. 
Stebbins,  and  it  is  conceded  that  payment  was  properly  made  to  him, 
though  the  wheat  belonged  to  the  plaintiff.  Defendants  supposed  the 
wheat  belonged  to  Osmyn,  but  it  is  conceded  that  if  the}'  had  known 
the  plaintiff  was  owner,  the  payment  to  Osmyn  would  have  been  t 
valid  payment,  because  Osmyn  was  the  plaintiff^s  agent  and  doing  busi- 
ness in  the  plaintiff's  name.  But  if  a  payment  to  Osmyn  before 
November  5th  was  good,  one  after  November  5th  must  have  been 
equally  good.  Defendants  had  no  notice  of  any  change  in  the  business, 
and  in  fact  there  had  been  none.  The  same  person  who  had  sent  wheat 
to  them,  and  who  they  supposed  and  had  a  right  to  suppose  was  the 
principal,  requested  of  them  an  advance,  and  they  made  it  The  referee 
reports  that  defendants  relied,  in  making  this  advance,  on  the  personal 
credit  of  Osmyn ;  but  their  reliance  on  his  credit  would  not  preclude 
their  relying  also  on  their  lien  upon  the  grain  received  from  him. 
Liens  on  property  are  commonly  accompanied  by  a  personal  responsi- 
bility, and  the  creditor  is  entitled  to  rely  upon  both. 

The  case  in  judgment  is  a  plain  case  of  estoppel.  There  has  beai 
aegligence  from  which  one  of  two  parties  must  suffer,  and  the  responsi- 
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bility  for  this  negligence  justly  and  exclusively  lies  at  the  door  of  the 
plaintiff.  If  he  were  now  to  collect  of  defendants  the  sum  they  ad« 
vanced  to  his  brother  while  he  was  acting  ostensibly  as  principal,  they 
would  be  defhiudedy  and  the  plaintiffs  negligence  would  have  furnished 
the  opportunity,  and  the  agent.  The  loss  must  therefore  fall  upon  the 
plaintiff,  though  his  intentions  may  have  been  entirely  honest:  Vanne- 
ter  V,  Grossman,  42  Mich.  465.  Nor  has  there  been  any  failure  here,  as 
there  was  in  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  453,  to  find  the 
facts  from  which  the  estoppel  springs :  they  all  appear  in  the  referee's 
report 

It  is  claimed  that  defendants  waived  the  lien  on  the  car  load  of 
wheat  remaining  in  their  hands  when  they  were  informed  of  plaintiff's 
interest ;  but  the  record  shows  no  express  waiver,  and  no  facts  from 
which  it  must  necessarily  be  implied.  They  did  indeed  express  a  will* 
ingness  to  hold  the  January  wheat  until  the  rise  in  value  should  make 
good  their  loss ;  but  there  was  no  agreement  to  that  effect,  and  if  there 
had  been,  a  desire  to  protect  the  plaintiff  against  loss  might  sufficiently 
account  for  it.  They  also  declined  plaintiff's  offer  to  take  the  January 
wheat  off  their  hands,  coupled  as  it  evidentl}'  was  in  his  mind  with 
leaving  them  to  lose  the  $700  advance ;  and  for  this  they  cannot  be 
blamed.  It  was  talked  over  between  the  parties  that  defendants  should 
proceed  to  sell  the  car  load  of  wheat  then  on  hand ;  but  if  plaintiff  ex- 
pected defendants  to  waive  any  existing  lien,  and  pay  over  to  him  the 
proceeds,  he  neither  gave  any  consideration  therefor,  nor  asked  or  ob- 
tained any  promise  to  that  effect.  The  defendants  wei*e  therefore  at 
liberty  to  stand  upon  their  rights  as  they  existed  at  the  time  they  first 
learned  that  the  business  carried  on  with  them  by  Osmyn  in  the  name 
of  O.  G.  Stebbins  was  really  the  business  of  the  plaintiff* 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


ISAAC  COOKE   &  SONS  v.   ESHELBY. 
House  of  Lords.     1887. 

[\2App,  Cos,  271.1 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

In  April  and  June  1883  Livesey  Sons  &  Co.,  cotton  brokers  at 
Liverpool,  sold  to  Isaac  Cooke  &  Sons,  on  the  Liverpool  cotton 
market,  cotton  for  fViture  deliveries.  Livesey  Sons  &  Co.  made  these 
two  contracts  in  their  own  names,  but  were  really  acting  as  agents  for 
Maximos,  their  undisclosed  principal.  Before  maturity  of  the  con- 
tracts Livesey  Sons  &  Co.  suspended  payment,  and  under  the  rules 
of  the  Liverpool  Cotton  Association,   Limited,   the   contracts  were 


688  COOKE   V.   ESHELBY.  [CHAP.  T. 

closed  io  the  form  of  repurchases  by  Livesey  Sons  &  Co.  fix>m  Isaac 
Cooke  &  Sons.  The  price  of  cotton  having  fallen,  the  result  of  this 
transaction  was  that  a  sum  of  £680  was  due  from  Isaac  Cooke  &  Sons 
to  Livesey  Sons  &  Co.  For  this  sum  an  action  was  brought  against 
Isaac  Cooke  &  Sons  by  Eshelby  as  trustee  in  the  liquidation  of 
Maximos,  who  had  failed. 

The  defendants  by  their  defence  claimed  to  set  off  against  the  plain- 
tiff's claim  money  due  from  Livesey  Sous  &  Co.  to  the  defendants 
upon  a  general  account. 

In  answer  to  tbe  plaintiff's  interrogatoiies  whether  in  the  transac- 
tions sued  on  the  defendants  did  not  believe  that  Livesey  &  Ca  were 
acting  as  brokers  on  behalf  of  principals  the  defendants  said :  '*  We 
had  no  belief  on  the  subject.  We  dealt  with  Livesey  &  Co.  as  prin- 
cipals, not  knowing  whether  they  were  acting  as  brokers  on  behalf  of 
principals,  or  on  their  own  account  as  the  principals." 

At  the  trial  at  Liverpool  in  February,  1884,  before  Bagoallat,  L.  J., 
without  a  jury,  it  was  proved  that  Livesey  <&  Co.  bought  and  sold  both 
for  principals  and  on  tlieir  own  account,  and  that  Cooke  &  Sons  knew 
this.  Baggallay,  L.  J.,  held  that  the  defendants  were  entitled  to  tbe 
set-off,  and  gave  judgment  for  them. 

The  Court  of  Appeal  (Brett,  M.  R.,  Lindlet  and  Bowen,  L.JJ.) 
reversed  this  decision,  and  entered  judgment  for  the  plaintiff  for  the 
amount  claimed,  on  the  ground  that  the  defendants  were  not  entitled 
to  the  set-off  unless  the}'  had  been  induced  by  the  conduct  of  Maximos 
the  principal  to  believe,  and  did  in  fact  believe,  that  they  were  dealing 
with  Livesey  &  Co.  as  the  principals. 

Against  this  decision  the  defendants  appealed. 

W.  E.  Kennedy^  Q.  C,  and  T.  O.  Carver  for  the  appellants. 

2>.  French,  Q.C.,  and  SynnoUj  for  the  respondents,  were  not  heard. 

Lord  Halsburt,  L.  C.  My  Lords,  in  this  case  a  merchant  in 
Liverpool  effected  two  sales  through  his  brokers.  The  brokers  effected 
the  sales  in  their  own'  names.  The  appellants,  the  merchants  with 
whom  these  contracts  were  made,  knew  the  brokers  to  be  brokers,  and 
that  it  was  their  practice  to  sell  in  their  own  names  in  transactions  in 
which  they  were  acting  only  as  brokers.  They  also  knew  that  the 
brokers  were  in  the  habit  of  buying  and  selling  for  themselves.  The 
appellants  with  commendable  candor  admit  that  they  are  unable  to 
say  that  they  believed  the  brokers  to  be  principals ;  they  knew  they 
might  be  either  one  or  the  other ;  they  say  that  they  dealt  with  the 
brokers  as  principals,  but  at  the  same  time  they  admit  that  they  hsd 
no  belief  one  way  or  the  other  whether  they  were  dealing  with  prin- 
cipals or  brokers. 

It  appears  to  me  that  the  principle  upon  which  this  case  must  be 
decided  has  been  so  long  established  that  in  such  a  state  of  facts  as  I 
have  recited  the  legal  result  cannot  be  doubtful.  The  ground  upon 
which  all  these  cases  have  been  decided  is  that  the  agent  has  been 
permitted  by  the  principal  to  hold  himself  out  as  the  principal,  and  thit 
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the  person  dealing  with  the  agent  has  believed  that  the  agent  was  the 
principal,  and  has  acted  on  that  belief.  With  reference  to  both  those 
propositions,  namely,  first,  the  permission  of  the  real  principal  to  the 
agent  to  assume  his  character,  and  with  reference  to  the  fact  whether 
those  dealing  with  the  supposed  principal  have  in  fact  acted  upon  the 
belief  induced  by  the  r^al  principal's  conduct,  various  difficult  ques- 
tions of  fact  have  from  time  to  time  arisen ;  but  I  do  not  believe  that 
an}'  doubt  has  ever  been  thrown  upon  the  law  as  decided  by  a  great 
variety  of  judges  for  something  more  than  a  century.  The  cases  are 
all  collected  in  the  notes  to  George  v.  Clagett,  2  Su).  L.  C.  8th  Ed. 
118. 

In  Baring  v.  Corrie,  2  B.  &  Aid.  137,  144,  147,  in  1818,  Lord  Ten- 
terden  had  before  him  a  very  similar  case  to  that  which  is  now  before 
your  Lordships,  and  although  in  that  case  the  court  had  to  infer  what 
we  have  here  proved  by  the  candid  admission  of  the  party,  the  prin- 
ciple upon  which  the  case  was  decided  is  precisely  that  which  appears 
to  me  to  govern  the  case  now  before  your  Lordships.  Lord  Tenterden 
says  of  the  persons  who  were  in  that  case  insisting  that  they  had  a 
right  to  treat  the  brokers  as  principals :  ^^  They  knew  that  Coles  &  Co. 
acted  both  as  brokers  and  merchants,  and  if  they  meant  to  deal  with 
them  as  merchants,  and  to  derive  a  benefit  from  so  dealing  with  them, 
they  onght  to  have  inquired  whether  in  this  transaction  they  acted  as 
brokers  or  not ;  but  they  made  no  inquiry."  And  Bayley,  J.,  says : 
^*  When  Coles  &  Co.  stood  at  least  in  an  equivocal  situation,  the 
defendants  ought  in  common  honesty,  if  they  bought  the  goods  with 
a  view  to  cover  their  own  debt,  to  have  asked  in  what  character 
they  sold  the  goods  in  qnesUbn.  I  therefore  cannot  think  that  the 
defendants  believed,  when  they  bought  the  goods,  that  Coles  &  Ca 
sold  them  on  their  own  account.  And  if  so,  they  can  have  no  defence 
to  the  present  action." 

I  am  therefore  of  opinion  that  the  judgment  of  the  Court  of  Appeal 
was  right  The  selling  in  his  own  name  by  a  broker  is  only  one  fact, 
and  by  no  means  a  conclusive  fact,  from  which,  in  the  absence  of  other 
circumstances,  it  might  be  inferred  that  he  was  selling  his  own  goods. 
Upon  the  facts  proved  or  admitted  in  this  case  the  fact  of  selling  in 
the  broker's  name  was  neither  calculated  to  induce  nor  did  in  fact 
induce  that  belief. 

I  now  move  your  Lordships  to  affirm  the  judgment  of  the  Court  of 
Appeal  and  to  dismiss  this  appeal  with  costs. 

Lord  Watson.^  The  only  facts  which  have  a  material  bearing  upon 
the  appellants'  defence  are  these.  According  to  the  practice  of  the 
Liverpool  cotton  market  with  which  the  appellants  were  familiar, 
brokers  in  the  position  of  Livesey  Sons  &  Co.  buj-  and  sell  both  for 
themselves  and  for  principals ;  and  in  the  latter  case  they  transact, 
sometimes  in  their  own  name  without  disclosing  their  agency,  and  at 

^  After  stating  the  case. — Ed. 
44 
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Other  times  in  the  name  of  their  principal.  In  their  answer  to  an 
interrogation  by  the  plaintiff  touching  their  belief  that  Livesey  Sons  & 
Co.  were  acting  on  behalf  of  principals  in  the  two  transactions  in  ques- 
tion, the  appellants  saj* :  '^  We  had  no  belief  upon  the  subject.  We 
dealt  with  Livesey  Sons  &  Co.  as  principals,  not  knowing  whether 
they  were  acting  as  brokers  on  behalf  of  principals  or  on  their  own 
account  as  the  principals." 

That  is  a  very  candid  statement,  but  I  do  not  think  any  other 
answer  could  have  been  honestly  made  by  persons  who,  at  the  time  of 
the  transactions,  were  cognizant  of  the  practice  followed  by  members 
of  the  Liverpool  Cotton  Association.  A  sale  by  a  broker  in  his  own 
name  to  persons  having  that  knowledge,  does  not  convey  to  them  an 
assurance  that  he  is  selling  on  his  own  account ;  on  the  contrary  it  is 
equivalent  to  an  express  intimation  that  the  cotton  is  either  his  own 
property  or  the  property  of  a  principal  who  has  employed  him  as  an 
agent  to  sell.  A  purchaser  who  is  content  to  buy  on  these  terms 
cannot,  when  the  real  principal  comes  forward,  allege  that  the  broker 
sold  the  cotton  as  his  own.  If  the  intending  purchaser  desires  to  deal 
with  the  broker  as  a  principal  and  not  as  an  agent  in  order  to  secure 
a  right  to  set-off,  he  is  put  upon  his  inquiry.  Should  the  broker  refuse 
to  state  whether  he  is  acting  for  himself  or  for  a  principal,  the  buyer 
may  decline  to  enter  into  the  transaction.  If  he  chooses  to  purchase 
without  inquiry,  or  notwithstanding  the  broker's  reAisal  to  give  info^ 
mation,  he  does  so  with  notice  that  there  may  be  a  principal  for  whom 
the  broker  is  acting  as  agent ;  and  should  that  ultimately  prove  to  be  the 
fact,  he  has,  in  my  opinion,  no  right  to  set  off  his  indebtedness  to  the 
principal  against  debts  owing  to  him  by  the  agent 

It  was  argued  for  the  appellants,  that  in  all  cases  where  a  broker, 
having  authority  to  that  effect,  sells  in  his  own  name  for  an  undis- 
closed principal,  the  purchaser,  at  the  time  when  the  principal  is  dis- 
closed,  is  entitled  to  be  placed  in  the  same  position  as  if  the  agent  had 
contracted  on  his  own  account  That  was  said  to  be  the  rule  estab- 
lished by  George  r.  Clagett,  Sims  v.  Bond,  5  B.  &  Ad.  389,  and  sab- 
sequent  cases.  It  is  clear  that  Livese}^  Sons  &  Co.  were  not  mere 
brokers  or  middlemen,  but  were  agents  within  the  meaning  of  these 
authorities,  and  if  the  argument  of  the  appellants  were  well  founded 
they  would  be  entitled  to  prevail  in  this  appeal,  because  in  that  case 
their  right  of  set-off  had  arisen  before  the  20th  of  July,  1883,  when 
they  first  had  notice  that  Maximos  was  the  principal. 

I  do  not  think  it  necessary  to  enter  into  a  minute  examination  of 
the  cinthorities,  which  were  fully  discussed  in  the  arguments  addressed 
to  us.  The  case  of  George  v,  Clagett  has  been  commented  upon 
and  its  principles  explained  in  many  subsequent  decisions,  and  notably 
in  Baring  r.  Corrie,  Semenza  v.  Brinslej^  18  C.  B.  n.  s.  467,  and 
Borries  r.  Imperial  Ottoman  Bank,  Law  Rep.  9  C.  P.  38.  These  deci- 
sions appear  to  me  to  establish  conclusively  that,  in  order  to  sustain 
the  defence  pleaded  by  the  appellants,  it  is  not  enough  to  show  that 
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the  agent  sold  Id  his  own  name.  It  must  be  shown  that  he  sold 
the  goods  as  his  own,  or,  in  other  words,  that  the  circumstances  at- 
tending the  sale  were  calculated  to  induce,  and  did  induce,  in  the 
mind  of  the  purchaser  a  reasonable  belief  that  the  agent  was  selling 
on  his  own  account  and  not  for  an  undisclosed  principal ;  and  it  must 
also  be  shown  that  the  agent  was  enabled  to  appear  as  the  real  con- 
tracting party  by  the  conduct,  or  by  the  authoritj',  express  or  implied, 
of  the  principal.  The  rule  thus  explained  is  intelligible  and  just; 
and  I  agree  with  Bowen,  L.  J.,  that  it  rests  upon  the  doctrine  of 
estoppel.  It  would  be  inconsistent  with  fair  dealing  that  a  latent 
principal  should  by  his  own  act  or  omission  lead  a  purchaser  to  rely 
upon  a  right  of  set-off  against  the  agent  as  the  real  seller,  and  should 
nevertheless  be  permitted  to  intervene  and  deprive  the  purchaser  of 
that  right  at  the  very  time  when  it  had  become  necessary  for  his 
protection. 

I  therefore  agree  witii  the  conclusion  of  the  learned  Judges  of  the 
Court  of  Appeal,  and  with  the  reasoning  upon  which  it  is  founded. 
A  broker  who  effects  a  sale  in  his  own  name  with  an  intimation, 
express  or  implied,  that  he  is  possibly  selling  as  an  agent,  does  not 
sell  the  goods  as  his  own,  and  in  such  a  case  the  purchaser  has  no 
reasonable  grounds  for  believing  that  the  agent  is  the  real  party  with 
whom  he  has  contracted. 

Lord  FitzGerald.^  I  concur  with  my  noble  and  learned  friend  in 
adopting  at  once  the  decision  and  the  reasons  of  the  Court  of  Appeal. 
I  have,  however,  some  hesitation  in  accepting  the  view  that  the  deci^ 
sions  rest  on  the  doctrine  of  estoppel.  Estoppel  in  pais  involves 
considerations  not  necessarily  applicable  to  the  case  before  us.  There 
is  some  danger  in  professing  to  state  the  principle  on  which  a  line  of 
decisions  rests,  and  it  seems  to  me  to  be  sufScient  to  say  in  the  present 
case  that  Maximos  did  not  in  any  way  wilfully  or  otherwise  mislead 
the  defendants  (Cooke  &  Sons)  or  induce  them  to  believe  that  Livesey 
&  Co.  were  the  owners  of  the  goods  or  authorized  to  sell  them  as  their 
own,  or  practice  any  imposition  on  them.  The  defendants  were  not 
in  any  way  misled. 

Order  appealed J¥om  affirmed;  and  appeal  dismissed  with  costs^ 

1  After  diKusfilDg  the  facts.  —  Ed. 

«  Ace:  Miller  p.  Lea,  35  Md.  396  (1872),  where,  at  pp.  406-407,  Alvbt,  J.,  said: 
"The  buyer  mnst  be  cautions,  and  not  act  regardless  of  the  rights  of  the  principal, 
though  undisclosed,  if  he  has  any  reasonable  grounds  to  believe  that  the  party  with 
whom  he  deals  is  but  an  agent.  Hence,  if  the  character  of  the  seller  is  equivocal,  if 
he  is  known  to  be  in  the  habit  of  selling  sometimes  as  principal  and  sometimes  as 
agent,  a  purchaser  who  buys  with  a  view  of  coyering  his  own  debts  and  availing  him- 
self of  a  set-off  is  bound  to  inquire  in  what  character  he  acts  in  the  particular  trans- 
action ;  and  if  the  buyer  chooses  to  make  no  inquiry,  and  it  should  turn  out  that  he 
has  bongbt  of  an  ondiadoeed  principal,  he  will  be  denied  the  benefit  of  his  set-off."— 
Ed. 
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SECTION  V.  (continued). 
IB)    Ih  ah  Aotion  brought  bt  th£  Thibd  Pabtt  against  thm  FknciPAL 

NELSON  V.  POWELL. 
King's  Bench.     1784. 

[3  Doug.  410.] 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  tried 
at  Exeter  before  Mr.  Baron  Hothah.  The  facts  at  the  trial  appeared 
to  be  these:  The  defendant,  by  one  Thomas  his  broker,  bought 
goods  of  the  plaintiff.  The  invoices  were  made  out  in  the  braWs 
name  for  goods  delivered  to  him,  and  were  all  paid  for  except  a  bil* 
ance,  for  which  the  plaintiff  pressed  Thomas,  who  had  not  declared  his 
principal.  One  of  the  plaintiff's  letters  to  Thomas  was  sent  by  him  to 
the  defendant,  who,  ha\dng  remitted  to  Thomas  sufficient  to  pay  the 
plaintiff,  wrote  to  the  latter  and  informed  him  of  that  fact.  After  this 
the  plaintiff  again  called  on  Thomas  to  pay  the  money  as  due  from 
him ;  but  this  not  being  done,  the  plaintiff  brought  the  present  action. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

Lawrence  now  moved  for  a  new  trial,  on  the  ground  that  the  credit 
had  been  given  to  Thomas^  and  that  he  alone  was  liable ;  but 

Lord  Mansfield  held  the  principal  liable  whenever  he  was  known, 
and  The  rule  was  rejused} 


HEALD  AND  others  v.  KENWORTHT. 
Exchequer.     1855. 

[10  Exch,  739.] 

The  declaration  was  for  goods  sold  and  delivered. 

Plea.  That  the  selling  and  delivering  in  the  declaration  mentioDed 
was,  and  consisted  in,  the  sales  and  deliveries  hereinafter  in  this  p|^ 
mentioned,  and  not  otherwise ;  and  that  the  sales  and  deliveries  of  the 
said  goods  to  the  defendant,  and  the  purchases  by  the  defendant  firom 
the  plaintiffs,  were  made  by  the  agency,  on  behalf  of  the  defendant,  of 
W.  V.  Taylor,  and  not  otherwise ;  and  the  said  purchases,  and  the  ac* 
ceptance  from  the  plaintiffs  of  the  said  goods,  were  made  by,  and  the 

1  See  Raymond  v.  Crown  &  Eagle  Mills,  2  Met.  319  (IS41).~Ed. 
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said  sales  and  deliveries  by  the  plaintififs  were  made  to,  the  said  Taylor 
in  his  own  name  and  not  in  the  name  of  the  defendant ;  and  that  the 
plaintiffs  at  the  time  of,  and  in  and  about  the  said  sales  and  deliveries, 
gave  credit  to  the  said  Taylor  as  buyer  of  the  said  goods,  and  in  respect 
of  the  prices  thereof,  and  in  all  respects  treated  him  as  a  principal,  and 
continaed  so  to  credit  him  and  to  treat  him  until  after  the  defendant 
had  made  the  payments  to  the  said  Taylor,  and  settled  with  and  satis- 
fled  him  as  hereinafter  is  mentioned ;  and  the  plaintiffs  did  not  at  any 
time,  until  after  the  defendant  had  so  made  the  payments  to  and  set- 
tled with  and  satisfied  the  said  Taylor  as  aforesaid,  give  credit  to  the 
defendant  in  respect  of  any  of  the  said  sales  or  prices,  or  in  any  way 
treat  the  defendant  as  buyer  of  the  said  goods  or  any  part  thereof,  or 
as  in  any  way  responsible  to  the  plaintiffs,  or  make  any  claim  or  de- 
mand on  him  in  respect  of  any  of  the  said  sales  or  prices ;  and  that 
after  the  said  sales  respectively,  and  before  the  defendant  knew  or  had 
notice  or  reason  to  believe  that  the  said  Taylor  was  or  would  be  unable 
to  pay,  or  that  he  would  not  pay  the  vendors  of  the  said  goods  the 
prices  thereof  in  ftill,  according  to  the  terms  of  the  said  sales,  and 
when  (on  the  contrary)  the  defendant  had  reason  to  believe,  and  did 
believe,  that  the  said  Taylor  would  duly  settle  with  the  vendors  ac- 
cording to  the  said  terms,  he  the  defendant  bona  fide  settled  with  the 
said  Taylor  in  respect  of  the  said  purchases  and  prices,  and  bonajide 
paid  the  said  Taylor,  on  account  of  the  said  goods  and  the  purchases 
and  prices  thereof,  moneys  sufficient,  and  more  than  sufficient  to  pay 
and  satisfy  the  said  prices  and  all  claims  of  the  said  Ta3'lor  in  respect 
of  the  said  purchases  and  prices,  and  being  sufficient  and  more  than 
sufficient  to  pay  and  satisfy  all  claims  of  the  plaintiffs  in  respect 
of  the  said  goods  and  the  said  prices;  and  the  said  Taylor  then 
became,  and  was,  satisfied  in  respect  of  the  said  goods  and  prices,  and 
of  all  claims  on  account  thereof,  and  then  became  indebted  to  the  de- 
fendant, and  hath  at  all  times  continued  and  still  is  so  indebted  to  the 
defendant ;  and  the  defendant  hath  not  since  the  said  settlement  been 
indebted  to  the  said  Taylor ;  that  the  said  payments  to  the  said  Taylor 
were  made  by  the  defendant  before  commencement  of  this  suit,  and 
were  made  by  the  defendant  at  reasonable  and  proper  times,  and  ac- 
cording to  the  usual  course  of  dealing  between  the  defendant  and  the 
said  Taylor,  and  according  to  the  usual  and  proper  course  of  business, 
and  not  unduly  early ;  and  the  said  times  were  times  which,  before  and 
when  the  defendant  made  the  said  payments,  were  represented  by  the 
said  Taylor  to  the  defendant  to  be,  and  which  the  defendant  before 
and  when  he  made  the  said  payments  had  reason  to  believe  and  did  be- 
lieve to  be,  necessary  and  proper  times  of  payments  of  the  said  sums, 
and  necessary  and  proper,  in  order  to  put  the  said  Taylor  in  funds, 
and  enable  him  to  pay  and  satisfy  the  vendors  according  to  the  terms 
of  the  said  sales ;  and  that  before  he  knew  or  had  notice  that  the 
plaintiffs  had  been  the  vendors,  or  that  the  vendors  were  not  paid 
according  to  the  terms  of  the  said  sales,  he  the  defendant  had  reason 
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to  believe,  and  did  believe,  that  the  persons  who  had  sold  the 
goods  to  the  said  Tajlor  as  aforesaid  had  been  paid ;  and  that  the 
defendant  did  not  know,  nor  had  notice  until  after  be  had  made  the 
payments  to  and  settled  with  and  satisfied  the  said  Ta^^lor  as  aforesaid, 
nor  until  after  the  defendant  had  received  the  said  goods  from  the  said 
Taylor,  that  the  plaintiffs  hsid  become  or  were  vendors  of  the  said  goods, 
or  any  of  them,  or  that  they  made  or  had  any  claim  in  respect  of  any 
of  the  said  goods,  or  of  the  prices  thereof,  nor  did  the  defendant  know, 
nor  had  he  notice  until  after  the  said  paj-ments  to  and  the  settlement 
with  and  satisfaction  of  the  said  Taylor,  what  were  the  terms  as  to 
times  or  modes  of  payment  on  which  the  said  Taylor  had  bought  the 
said  goods,  or  any  of  them ;  and  the  defendant  sa^s  that,  according  to 
the  terms  of  the  said  sales  b}-  the  plaintiffs,  the  said  prices  were  pay- 
able to  the  plaintiffs  before  the  time  when  the  defendant  first  had  notice 
of  any  claim  or  right  of  the  plaintiffs  in  respect  of  any  of  the  said  goods 
or  prices. 

Demurrer  and  joinder. 

The  case  came  on  for  argument  in  last  Michaelmas  Term  (November 
13),  when  the  court.  Inclining  to  the  opinion  that  the  plea  was  ambig- 
nous,  and  might  perhaps  afford  a  defence,  as  amounting  to  the  general 
issue,  and  the  parties  being  desirous  that  it  should  raise  the  substantisl 
question,  the  case  was  ordered  to  stand  over  for  the  purpose  of  amend- 
ing the  plea.  Certain  alterations  were  now  made  in  the  plea  by  the 
court,  to  admit  that  a  debt  had  been  created  between  the  plaintife 
and  the  defendant. 

Cleasby  in  support  of  the  demurrer.  It  being  agreed  that  the  plet 
shall  not  be  taken  to  amount  to  the  general  issue,  it  affords  no  defence 
to  this  claim  by  the  seller  of  the  goods  against  the  principal.  The 
simple  fact,  that  a  principal  has  bona  fide  provided  his  agent  with 
money  for  the  payment  of  a  debt,  which  money  is  not  paid  by  the 
agent  to  the  creditor,  does  not  discharge  the  principal.  [Aldebsoh, 
B.  Credit  was  not  given  to  the  agent  by  the  plaintiffs.  Parke,  B. 
The  plaintiffs*  argument  is,  that  the  simple  fact  of  the  agent  having 
received  the  money  is  no  answer  to  the  claim.  The  defendant  was 
bound  to  see  that  the  plaintiffs  were  duly  paid.  This  case  does  not 
fall  within  the  principle  that  the  debtor  cannot  be  sued  where  he 
has  been  misled  by  the  creditor  to  make  the  payment.  The  dicta  of 
learned  judges  are  to  be  regarded  in  this  light.  Thus  in  Kymer  r. 
Suwercropp,  1  Camp.  110,  Lord  Ellenborough,  C.  J.,  says:  "If  he," 
that  is  the  seller  of  the  goods,  "  lets  the  day  of  payment  go  by,  he 
may  lead  the  principal  into  a  supposition  that  he  relies  solely  on  the 
broker ;  and  if  in  that  case  the  price  of  the  goods  has  been  paid  to  the 
broker  on  account  of  this  deception,  the  principal  shall  be  discharged." 
Smyth  V.  Anderson,  7  C.  B.  21,  and  Wyatt  v.  Marquess  of  Hertfoni, 
8  East,  147,  contain  dicta  which  may  be  explained  in  the  same  way. 
In  such  a  case  it  would  be  unjust  to  allow  the  seller  to  i-ecover  i^inrt 
the  principal.]     If  the  plaintiffs  had  by  their  conduct  altered  the  sUtc 
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of  accounts  between  the  defendant  and  his  agent,  the  case  would  have 
fallen  within  the  same  principle.     He  was  then  stopped  by  the  court. 

Aspland  contra.  The  plea  alleges  that  the  goods  were  delivered  to 
the  agent,  and  that  when  the  payment  was  made  by  the  defendant  to 
him  he  had  reason  to  believe,  and  did  believe,  that  the  agent  would  pa}' 
the  plaintiffs,  and  that  payment  so  made  to  the  agent  was  not  unduly 
early.  It  has  been  assumed  on  the  part  of  the  plaintiffs  that  the  rule 
under  which  the  principal  when  discovered  is  liable  to  the  seller  is  an 
unlimited  one.  But  the  application  of  that  rule  depends  on  the  partic- 
enlar  facts  of  the  case ;  for  instance,  a  foreign  principal  is  not  liable. 
[Parke,  B.  The  question  of  his  liabilitj'  is  one  of  fact.  Where  the 
seller  deals  with  an  agent  resident  in  this  country,  and  acting  for  a 
foreign  principal,  the  presumption  is,  that  the  seller  does  not  contract 
with  the  foreigner  and  trust  him,  but  with  the  paiiiy  with  whom  he 
makes  the  bargain.  That  is  a  question  of  fact,  and  not  of  law. 
Martin,  B.  Here  the  defendant  authorized  his  agent  to  pledge  his 
credit  The  case  differs  from  that  where  a  servant  is  sent  with  the 
money  in  his  hand  to  make  a  purchase,  for  there  the  master  gives  no 
authority  to  his  servant  to  pledge  his  credit.  Parke,  B.  A  debt  has 
been  created  by  the  defendant's  authority.  He  is  bound  to  see  that  it 
is  paid.  What,  then,  is  there  in  the  plea  which  precludes  the  plaintiffs 
from  recovering  their  debt?]  There  is  no  authority  precisely  in  point, 
although  the  reports  contain  several  dicta  which  are  in  the  defendant's 
favor.  In  Paterson  v.  Gandasequi,  15  East,  62,  Lord  Ellenborough, 
C.  J.,  said,  ^^  The  case  in  which  I  remember  that  the  liability  of  a 
principal  was  carried  furthest  was  Powel  v.  Nelson  upon  the  Western 
Circuit,  of  which  Mr.  Justice  Lawrence  had  a  manuscript  note. 
There,  a  factor  made  purchases  for  his  principal,  who  made  payments 
for  him  on  account.  Afterwards  the  factor  was  pressed  for  payment 
by  a  letter  which  came  to  the  hands  of  the  principal,  who  transmitted 
it  to  the  factor,  and  with  a  knowledge  of  the  fact  paid  him  the  residue. 
It  was  held  by  Lord  Mansfield,  C.  J.,  that  the  principal  was  liable 
over  to  the  sellers  for  the  money  he  had  so  paid  to  his  factor  after 
notice."  In  Smyth  v,  Anderson,  7  C.  B.  21,  Maule,  J.,  in  delivering 
the  judgment  of  the  court,  cites  the  dictum  of  Baylej-,  J.,  to  be  found 
in  Thomson  v.  Davenport,  9  B.  &  C.  78,  that  ^Mt  is  said  that  the 
seller  ought  to  have  asked  the  name  of  the  principal,  and  charged  him 
with  the  price  of  the  goods.  By  omitting  to  do  so,  he  might  have  lost 
his  right  to  claim  payment  from  the  principal,  had  the  latter  paid  the 
agent,  or  had  the  state  of  the  accounts  between  the  principal  and  the 
agent  been  such  as  to  make  it  unjust  that  the  former  should  be  called 
upon  to  make  the  payment."  [Parke,  B.  Something,  however,  must 
occur  to  make  it  unjust  to  call  upon  the  principal  for  payment ;  where, 
for  instance,  the  seller  tells  the  principal  that  he  will  look  to  the  agent 
for  payment,  and  the  principal  pays  the  agent,  it  would  be  unjust  to 
bold  the  principal  liable,  in  case  of  non-payment  by  the  agent.]  Wilde, 
C.  J.,  in  Smj'th  v.  Anderson,  makes  the  following  observations  on 
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Kymer  t;.  Suwercropp ;  after  stating  the  marginal  note  and  facts  of 
that  case,  his  Lordship  says,  ^^  The  objection,  however,  was  not  that 
the  money  was  paid  before  it  was  due^  bat  that  it  never  was  paid  at 
all  according  to  the  contract  The  case  therefore  does  not  involve  the 
principle  in  support  of  which  it  has  so  frequently  been  cited." 

Cleaaby  was  not  called  upon  to  reply. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plea  is  bad.  It  comes 
shorti}'  to  this.  A  person  employs  his  agent  to  purchase  goods  for 
him,  with  authority  to  pledge  his  credit.  The  agent  does  so,  and  thas 
creates  a  debt;  and  I  agree  with  the  remark  made  by  my  Brother 
Parke,  that  all  the  cases  in  which  the  principal  has  been  held  to  be 
discharged,  are  cases  in  wiiich  the  seller  has  enabled  the  agent  to  mis- 
represent, or  where  the  agent  by  some  conduct  adopted  by  the  seller 
has  placed  his  principal  in  a  worse  situation  than  that  he  ought  to  be 
in.  This  plea  contains  nothing  of  that  sort.  It  merel}'  states  that  the 
plaintiffs  treated  Taylor  as  the  principal,  and  that  the  defendant  bona 
fide  settled  with  him. 

Parke,  B.  I  am  of  the  same  opinion.  The  plea  simply  states,  that, 
after  the  contract  was  entered  into  between  the  plaintiffs  and  a  third 
party,  the  agent  of  the  defendant  under  circumstances  which  rendered 
the  defendant  liable  upon  it,  the  latter  paid  the  agent  I  am  of  opinion 
that  this  is  no  defence  to  the  action.  It  is  clear,  that,  if  a  person 
orders  an  agent  to  make  a  purchase  for  him,  he  is  bound  to  see  that 
the  agent  pays  the  debt ;  and  the  giving  the  agent  money  for  that  par« 
pose  does  not  amount  to  paj-ment,  unless  the  agent  pays  it  accordingly. 
But  there  are  no  doubt  cases  and  dictay  which,  unless  they  be  ande^ 
stood  with  some  qualification,  afford  ground  for  the  position  taken  by 
the  counsel  for  the  defendant  First,  there  is  the  dictum  of  Bayley, 
J.,  in  Thomson  v.  Davenport,  where  that  learned  judge  lays  down  the 
rule,  that  '^  if  the  agent  does  make  himself  personally  liable,  it  does 
not  follow  that  the  principal  may  not  be  liable  also,  subject  to  this 
qualification,  that  the  principal  shall  not  be  prejudiced  by  being  made 
personally  liable,  if  the  justice  of  the  case  is  that  he  should  not  be  pe^ 
sonally  liable."  And  he  then  proceeds  to  say,  ^'  If  the  principal  has 
paid  the  agent,  or  if  the  state  of  accounts  between  the  agent  here  and 
the  principal  would  make  it  unjust  that  the  seller  should  call  on  the 
principal,  the  fact  of  payment  or  such  a  state  of  accounts  would  be  an 
answer  to  an  action  brought  by  the  seller,  where  he  had  looked  to  the 
responsibility  of  the  agent."  The  expression,  *'  make  it  unjust"  is 
very  vague ;  but  if  rightly  understood,  what  the  learned  jndge  said  is, 
no  doubt,  true.  If  the  conduct  of  the  seller  would  make  it  unjust  for 
him  to  call  upon  the  buyer  for  the  mone}^ ;  as,  for  example,  where  the 
principal  is  induced  bj^  the  conduct  of  the  seller  to  pay  his  agent  the 
money  on  the  faith  that  the  agent  and  seller  have  come  to  a  settlement 
on  the  matter,  or  if  any  representation  to  that  effect  is  made  by  the 
seller  either  by  words  or  conduct,  the  seller  cannot  afterwards  throw 
off  the  mask  nnd  sue  the  principal.   It  would  be  unjust  for  him  to  do  sa 
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But  I  think  that  there  is  no  case  of  this  kind  where  tUe  plaintiff  has 
been  precluded  from  recovering,  unless  he  has  in  some  way  contributed 
either  to  deceive  the  defendant  or  to  induce  him  to  alter  his  position. 
This  was  the  ground  of  the  decision  in  Wyatt  r.  The  Marquis  of  Hert- 
ford, where  the  seller  took  the  security  of  the  agent  unknown  to  the 
principal,  and  gave  the  agent  a  receipt  as  for  the  money  due  from  the 
principal,  in  consequence  of  which  the  principal  dealt  differently  with 
his  agent  on  the  faith  of  such  receipt,  and  it  was  properly  held  that 
the  seller  could  not  sue  the  principal.  So  in  the  case  put  by  Lord  Ellen- 
borough,  0.  J.,  in  Kymer  v.  Suwercropp,  the  observations  of  that 
learned  judge  are  perfectly  correct ;  for  the  fact  of  the  seller's  allowing 
the  time  for  paj^ment  to  elapse  might  afford  evidence  of  deceit  on  his 
part,  and  of  his  having  thereby  induced  the  principal  to  pay  the  agent 
Neither  does  the  case  of  Smyth  v.  Anderson,  nor  the  elaborate  judg* 
ment  of  my  Brother  Maule,  contain  anything  at  variance  with  the 
principle  I  have  stated.  He  adopts  the  proposition  expounded  by 
Bay  ley,  J.,  that  the  seller  cannot  recover  against  the  principal,  if  it 
be  unfair  for  him  to  do  so.  In  Smyth  v,  Anderson,  which  contains  a 
good  illustration  of  this  principle,  the  agent  purchased  goods  on  ac- 
count of  his  principal,  who  resided  abroad ;  but  at  the  time  of  the  pur- 
chase, although  he  did  not  inform  the  seller  who  his  principal  was,  the 
invoice  stated  that  the  goods  ^^  were  brought  on  account  of  B."  the 
principaL  The  seller  drew  certain  bills  of  exchange  on  the  agent* 
who  became  insolvent  before  the  bills  arrived  at  maturit}'.  The  prin- 
cipal, after  having  received  advice  of  the  purchaser,  and  of  the  accept- 
ance of  the  bills  by  the  agent,  made  lai^e  remittances  on  account  of 
the  goods  to  the  agent,  who  at  the  time  of  his  stoppage  was  largely 
indebted  to  his  principal.  My  Brother  Maule  says,  the  court  were  of 
opinion  that  under  such  circumstances  it  was  unfair  and  unjust  to 
allow  the  seller  to  receive  the  value  of  the  goods  from  the  principal. 
I  think  that  there  is  no  authority  for  sajing  that  a  payment  made  to 
the  agent,  as  in  this  case,  precludes  the  seller  from  recovering  from  the 
principal,  unless  it  appears  that  he  has  induced  the  principal  to  believe 
that  a  settlement  has  been  made  with  the  agent.  There  is  no  aver- 
ment of  that  kind  here,  and  consequently  the  plaintiffs  are  entitled  to 
recover. 

Aldbbsox,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  de- 
fendant, who  is  the  principal  in  the  transaction,  authorized  the  agent 
to  contract  the  debt  on  his  account ;  the  defendant  afterwards  paid  his 
agent  money,  which,  however,  he  did  not  pay  over  to  the  plaintiffs. 
Now  the  defeadant  \p  not  excused  from  seeing  that  the  plaintiffs  are 
paid,  unless  tho  latter  by  their  acts  induced  the  defendant  to  make  the 
payment  to  their  agent.  Where  the  seller  trusts  the  agent  only,  and 
saj's  that  he  will  consider  him  as  the  only  party  liable,  the  agent  alone 
is  responsible,  and  the  seller  cannot  proceed  against  the  principaL 
But  there  must  be  some  act  on  the  part  of  the  creditor  to  warrant  us 
in  saying  that  the  payment  by  the  debtor  to  his  agent  is  to  be  treated 
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as  a  payment  to  the  creditor.  Where  a  creditor  by  his  conduct  in« 
daces  the  debtor  to  pay  a  third  party,  and  thereby  alters  his  debtoi's 
position,  it  would  be  unjust  to  call  upon  the  debtor  to  pay  the  amount 
of  the  debt  to  the  creditor.  But  there  is  nothing  of  that  sort  in  this 
case,  and  consequently  the  defendant  is  not  discharged. 

JudgmerUfor  the  fla\niiff$} 
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Exchequer.     1865. 

[3  H.  i-  C.  977.] 

Declaration  by  the  plaintiff  as  secretary  of  the  Melbourne  Gas 
Company.  For  that  Daniel  Kavanagh,  master  of  the  vessel  called 
**  The  Queen  of  Commerce/*  for  a  voyage  of  the  said  vessel  from  the 
port  of  Liverpool  to  Hobson's  Bay,  Port  Phillip,  signed  the  following 
bill  of  lading :  — 

^^  Shipped  in  good  order  and  condition,  except  chips  and  sand-cracks, 
by  Edmund  Thompson,  &c.,  agent  for  Harper  and  Moore,  in  or  upon 
the  good  ship  or  vessel  called  *  The  Queen  of  Commerce,'  whereof 
Kavanagh  is  master  for  this  present  voyage,  and  now  lying  in  the  port 
of  Liverpool  and  bound  to  Hobson*s  Ba3%  Port  Phillip,  264  retorts, 
being  marked  and  numbered  and  enumerated  as  per  margin,  and  are 
to  be  delivered  in  the  like  order  and  condition,  except  chips  and  sand- 
cracks,  or  breakage  arising  from  any  cause  save  improper  stowage, 
and,  subject  to  the  undermentioned  clauses,  from  the  ship's  tackle  at 
Hobson's  Bay  or  railwa}*  pier  (all  and  everj-  the  dangers  and  accidents 
of  the  seas,  fire  and  navigation  of  whatsoever  nature  or  kind  excepted), 
nnto  the  Melbourne  Gas  Companj',  or  their  assigns,  freight  for  the  said 
goods  being  payable  in  Melbourne  as  per  margin,  with  primage  and 
average  accustomed.  In  witness  whereof  the  master  of  the  said  ship 
or  vessel  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and 
date,  one  of  which  bills  being  accomplished  the  rest  to  stand  void." 
(Then  followed  other  provisions,  not  material  to  the  present  question). 
Averments :  That  the  said  Company,  by  their  agents  in  that  behalf, 
shipped  and  delivered  such  goods  as  are  specified  in  the  said  bill  of 
lading  to  the  defendants,  and  they  accepted  and  received  of  and  from 
the  said  Company'  the  same  on  board  the  said  vessel  in  such  order  and 
condition  as  are  mentioned  in  the  said  bill  of  lading,  to  be  by  the  de- 
fendants conveyed  in  the  said  vessel  to  such  place  and  for  such  purpose, 
and  subject  to  such  terms  and  conditions  as  are  in  the  said  bill  stated 
and  contained ;  and  the  said  vessel  completed  the  said  voyage,  and 

1  Martin,  B.,  had  left  the  court  during  the  argnment.  —  Rbp. 
See  Macfarlane  v.  Giannacopnlo,  3  H.  &  N.  860  (1858);  Smethnnt  v.  Mitchell. 
1  K.  &  E.  622  (1859).  —  Ed. 


J 


8KCT.  v.]  PRIESTLY  V.  FEENIE.  099 

eTerythiDg  has  been  done  and  happened  and  all  times  elapsed  requisite 
to  enable  the  said  Company  to  have  all  the  said  terms  observed  and 
performed,  and  the  said  goods  delivered  to  the  said  Company  at  the 
place  in  the  said  bill  of  lading  specified  in  that  behalf,  and  in  the  order 
and  condition  contracted  for,  and  to  entitle  the  plaintiff  suing  as  afore« 
said  to  recover  in  this  action  in  respect  of  the  matters  in  this  count 
stated.  —  Breach :  That  the  defendants,  although  not  prevented  by  the 
said  excepted  dangers,  accidents,  causes,  matters  or  things,  or  any  of 
them,  failed  to  deliver  the  said  goods  to  the  said  Company  in  the  order 
and  condition  contracted  for,  &c. 

Plea.     That  the  plaintiff  as  such  secretary  as  in  the  declaration  al- 
legedy  and  on  behalf  of  the  said  Company,  heretofore,  in  the  Supreme 
Court  of  Melbourne,  in  the  colony  of  Victoria,  then  having  jurisdiction 
in  that  behalf,  impleaded  the  said  Daniel  Kavanagh  in  the  declaration 
mentioned,  as  and  being  the  master  of  the  said  ship,  and  signing  the 
said  bill  of  lading,  for  the  same  identical  causes  of  action  as  in  the 
declaration  alleged,   and  such  proceedings   were    thereupon  had   in 
the  said  court  that  the  plaintiff  as  such  secretary  recovered  against  the 
said  Daniel  Kavanagh  £140  3«.  for  the  said  cause  of  action,  and  his 
costs  of  suit  in  that  behalf;  and  afterwaixls  the  plaintiff,  as  such  secre- 
tary as  aforesaid  and  on  behalf  of  the  said  Company,  in  the  Court  of 
exchequer  of  Pleas,  Westminster,  impleaded  the  said  Daniel  Kavanagh 
for  and  in  respect  of  and  upon  the  said  judgment  so  recovered  as  afore- 
said, and  such  proceedings  were  thereupon  had  in  that  action  that  the 
plaintiff  afterwards,  by  the  judgment  of  the  said  last  mentioned  court, 
recovered  against  the  said  Daniel  Kavanagh  ^288  10«.  \0d,  and  his 
costs  of  suit  in  that  behalf,  and  after  the  recovery  of  the  said  last  men- 
tioned judgment,  the  plaintiff  for  having  satisfaction  thereof,  caused  to 
be  duly  issued  out  of  the  said  Court  of  Exchequer  of  Pleas  a  writ  of 
ca.  say  upon  the  said  judgment,  and  by  virtue  of  which  said  writ  the 
said  Daniel  Kavanagh  was  before  this  suit  duly  taken  in  execution  at 
the  suit  of  the  plaintiff,  and  was  kept  and  detained  in  custody  to  satisfy 
the  plaintiff  in  the  said  action ;  and  the  defendants  say  that  they  are 
being  sued  in  this  action  in  respect  of  the  said  Daniel  Kavanagh  having 
si^ed  the  said  bill  of  lading  as  master  of  the  said  ship  on  behalf  of  the 
defendants  as  owners  thereof,  and  that  they  are  not  otherwise  liable  in 
this  action. 

Replication.  That  the  said  Daniel  Kavanagh,  being  a  prisoner 
nnder  the  said  writ,  became  bankrupt  within  the  meaning  of  the 
statutes  in  force  concerning  bankrupts,  and  thereupon  was  discharged 
from  custod}'  under  the  said  writ  of  ca.  sa.^  without  the  consent  of  the 
plaintiff,  by  act  of  law  under  and  by  virtue  of  ^he  statutes  then  in  force 
relating  to  bankrupts ;  and  that  such  proceedings  were  had  in  the  mat- 
ter of  the  said  bankruptcy'  that  the  said  Daniel  Kavanagh  afterwards 
and  before  this  suit  duly  obtained  an  order  of  discharge  under  the  said 
statutes,  and  was  thereby-  dischai^ed  of  and  from  the  said  judgments, 
and  each  of  them ;  and  the  said  judgments  are  and  each  of  them  is 
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wholly  unsatisfied,  and  the  plaintiff  had  not  at  any  time  before  the  re- 
covery of  the  said  judgment  in  the  said  Court  of  Exchequer,  or  before 
the  said  Daniel  Kavanagh  obtained  his  order  of  discharge  as  aforesaid, 
notice  or  knowledge  that  the  said  bill  of  lading  and  conti*act  was  msde 
by  the  defendants  or  any  of  them. 

The  plaintiff  also  demurred  to  the  plea. 

Rejoinder.  That,  after  the  said  Daniel  Kavanagh  became  and  was 
bankrupt  as  in  the  said  replication  mentioned,  and  before  the  com- 
mencement of  this  suit,  the  plaintiff  was  admitted  to  prove,  and  proved, 
in  respect  of  the  said  judgment  so  recovered  in  the  said  Couil  of 
Exchequer  as  aforesaid,  against  the  estate  of  the  said  Daniel  Kava- 
nagh, under  the  said  bankruptcy,  for  the  amount  due  upon  the  said 
judgment. 

The  defendant  also  demurred  to  the  replication. 

Quai?}^  agreed  for  the  plaintiff. 

H.  O.  Williams  (Aspinall  with  him)  in  support  of  the  plea. 

Cur.  ado,  vvft. 

The  judgment  of  the  court  was  now  delivered  by 

Bramvtell,  B.  We  are  of  opinion  our  judgment  should  be  for  the 
defendant.  If  this  were  an  ordinary  case  of  principal  and  agent,  where 
the  agent,  having  made  a  contract  in  his  own  name,  has  been  sued  on 
it  to  judgment,  there  can  be  no  doubt  that  no  second  action  would  he 
maintainable  against  the  principal.  The  ver}'  expression  that  where  a 
contract  is  so  made  the  contractee  has  an  election  to  sue  agent  or  prin* 
cipal,  supposes  he  can  only  sue  one  of  them,  that  is  to  say,  sue  to 
judgment.  For  it  may  be  that  an  action  against  one  might  be  discon- 
tinued and  f^sh  proceedings  be  well  taken  against  the  other.  Further, 
there  is  abundance  of  authority  to  show  that  where  the  situation  of  the 
principal  is  altered  b}*  dealings  with  the  agent  as  principal,  the  former 
is  no  longer  subject  to  an  action.  But  this  is  the  case  here.  The  de- 
fendants may  or  may  not  be  liable  to  indemnify  the  master  in  respect 
of  his  costs  or  his  imprisonment.  But  they  are  clearly  liable  to  him  or 
his  estate,  in  respect  of  the  damages  recovered  against  him,  and  pro- 
ceedings might  have  been  taken  against  them  as  soon  as  judgment  was 
recovered  against  the  master,  and  before  any  payment  b}-  or  execution 
against  him.  They  are  now  therefore  under  a  liability  to  the  master  or 
his  estate  to  the  extent  of  the  whole  claim,  and  yet  it  is  sought  to 
bring  them  under  a  fresh  liability  for  that  to  the  plaintiffs. 

If  this,  then,  were  the  ordinary  case  we  have  mentioned,  there  could 
be  no  doubt  on  the  subject.  But  it  is  said  that  the  liability-  of  the  mas- 
ter of  a  vessel  acting  for  his  owners  and  their  liabilit}-  where  he  acts 
for  them  is  different  frofti  the  liabilities  in  ordinarj^  cases  of  principal 
and  agent,  and  that  first  one  and  then  the  other  may  be  sued.  The 
plaintiff's  argument,  then,  viz.,  that  the  present  case  is  anomalous,  is 
exceptional.  When  that  is  contended  for  strong  reason  ought  to  be 
given  for  it.  What  is  given  here  ?  It  is  certain  that  the  mastei's  lia- 
bility is  founded  on  the  same  considerations  as  that  of  an  ordinary 
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agent,  viz.,  he  makes  the  ooDtract  in  his  own  name.  Rich  v.  Coe,  2 
Cowp.  686,  Story  on  Agency,  §  296.  Bot  it  is  said  that  for  purposes 
of  commeroe  it  is  convenient  both  master  and  owner  should  be  suable. 
So  it  is,  but  why  to  the  extent  contended  for  more  than  in  any  other 
case  of  principal  and  agent?  It  might  be  hard  to  make  a  person  who 
deals  with  the  master  run  after  the  owner  to  sue  him ;  but  why,  if  he 
saes  the  master,  should  he  afterwards  sue  the  owner  merely  because  it 
IB  Tery  right  he  should  be  able  to  sue  the  captain  or  owner?  In  reality 
no  reason  can  be  given  for  the  distinction  attempted  between  this  and 
other  cases  of  principal  and  agent.  It  is  not  said  none  could  be  given 
why  in  all  cases  of  principal  and  agent  both  should  be  suable,  but  that 
there  is  no  particular  reason  applicable  to  the  masters  and  captains  of 
ships. 

The  case,  then,  must  rest,  not  on  principle,  but  on  authoritj-,  and 
that  authority  is  limited  to  a  passage  in  Story  on  Agency.  It  is  re- 
markable that  he  is  of  opinion  that  there  was,  by  the  Roman  law,  an 
option  to  sue  either,  but  not  both.  If  so,  what  be  lays  down  is  peculiar 
to  *'*'  our  law,"  and  doubl}*  anomalous.  He  gives  no  reason  for  it,  but 
cites  2  Livermore  on  Agencj',  267.  He  (Storj*)  says  the  second  action 
may  be  maintained,  unless'^ in  the  first  action  he  has  obtained  com* 
plete  satisfaction  of  his  claim. '^  On  reference,  however,  to  Livermore, 
we  sa}'  it  with  great  respect,  he  really  saj's  nothing  in  support  of  such 
a  proposition.  What  he  says  is:  ''Masters  of  merchant  vessels  are 
personally  answerable  upon  the  contracts  made  bj*  them  in  relation  to 
the  employment  of  the  ship,  to  repairs,  or  to  supplies  furnished  for  the 
ship's  use.  For  the  law  gives  to  the  merchant  who  contracts  with  the 
master  a  twofold  remedj'  against  the  owner  and  against  the  master.'' 
For  this  he  cites  Rich  v.  Coe,  2  Cowp.  636,  which,  though  a  very  ques- 
tionable decision,  justifies  Livermore's  propositions,  but  not  Story's. 
It  only  decides  that  the  owners  are  liable  upon  an  order  by  the  master 
for  necessaries,  though  without  their  authority.  It  is  true  Lord  Mans- 
field says  the  master,  the  owner  and  the  ship  are  trusted,  but  be  says 
nothing  to  support  what  is  contended  for.  It  is  remarkable  Story  does 
not  cite  this  authorit}*  so  cited  by  Livermore.  Mdiua  est  petere  fontes 
guam  sectari  rivtdos. 

Then  really  there  is  no  authority  for  this  contention,  while  there  is 
much  the  other  wa}'  in  the  silence  of  all  other  writers  on  the  subject. 
It  is  not  suggested  in  Abbott  on  Shipping,  p.  91,  nor  in  Kent's  Com- 
mentaries (see  8  Kent,  161),  nor  in  Maude  and  Pollock  on  Shipping, 
p.  102,  nor  in  Maclachan,  p.  128,  nor  in  Parsons  on  Maritime  Law, 
voL  1,  p.  378.  There  is  one  powerful  consideration  the  other  wa}-,  viz., 
if  the  master  contracts  under  seal  no  action  lies  on  the  contract  against 
the  owners.  Why  ?  If  the  master  makes  two  contracts,  one  for  him- 
self and  one  for  his  owners,  wh}'  should  his  contract,  being  under  seal, 
prevent  the  owners  being  sued  on  that  which  the  master  has  made  for 
them?  Nothing:  But  if  he  makes  one  contract  only,  as  in  ordinary 
cases  where  the  agent  contracts  in  his  own  name,  which  the  merchant 
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may  say  binds  him  because  made  in  his  name,  or  binds  his  owners 
because  made  for  them,  then  the  decisions  are  intelligible  and  the  ex- 
pression is  correct,  the  owners  are  not  liable  because  of  a  technical 
rule,  that  a  contract  under  seal  cannot  bind  a  person  not  executing,  and 
not  giving  authorit}'  under  seal  for  its  making.  See  Abbott  on  Shipping, 
ed.  1856,  p.  169.  Leslie  v.  Wilson,  SB.  &  B.  171,  is  not  opposed  to 
this.     Therefore  we  give  judgment  for  the  defendant. 

Judgment  for  tJie  defendamt} 


KINGSLEY  AND  ANOTHER  V.  CHARLOTTE  DAVIS. 
Supreme  Judicial  Court  of  Massachusetts.     1870. 

[104  MaM,  178.] 

Contract  by  brokers  for  commissions;  submitted  to  the  judgment  of 
the  court  on  these  agreed  facts :  — 

^^  Tlie  plaintiffs  on  November  12,  1868,  procured  a  purchaser  for  a 
house  belonging  to  the  defendant,  who  is,  and  was  at  that  time,  a  mar- 
ried woman,  and  held  the  legal  estate  in  said  house  in  her  own  right 
Previously,  John  J.  Davis,  her  husband,  in  his  own  behalf,  and  abo 
acting  for  her  and  in  her  presence,  requested  the  plaintiffs  to  find  a 
purchaser  for  the  house  j  and  in  the  conversation  between  the  parties, 
at  that  time,  the  defendant  also  requested  the  plaintiffs  to  find  a  pa^ 

1  In  Kendall  v.  Hamilton,  4  App.  Cas.  504,  514-515  (H.  L.  1879),  Lord  CAiun 
said :  "  Now,  I  take  it  to  be  clear  that,  where  an  agent  contracts  in  his  own  name  for 
an  undisclosed  principal,  the  person  with  whom  he  contracts  may  sne  the  agent,  or  he 
may  sue  the  principal ;  but  if  he  sues  the  agent  and  recovers  judgment,  he  cannot 
afterwards  sue  the  principal,  even  although  the  judgment  does  not  result  in  aatisfl^ 
tion  of  the  debt.  If  any  autho-  ity  for  this  proposition  is  needed,  the  case  of  Priestly 
V.  Femie  may  be  mentioned.  But  the  reasons  why  this  must  be  the  case  axe,  I  think, 
obvious.  It  would  be  clearly  contrary  to  every  principle  of  justice  that  the  creditor 
who  had  seen  and  known  and  dealt  with  and  given  credit  to  the  agent,  should  be 
driven  to  sue  the  principal  if  he  does  not  wish  to  sue  him,  and,  on  the  other  hand,  it 
would  be  equally  contrary  to  justice  that  the  creditor  on  discovering  the  principal,  who 
really  has  had  the  benefit  of  the  loan,  should  be  prevented  suing  him  if  he  wishes  to 
do  BO.  But  it  would  be  no  less  contrary  to  justice  that  the  creditor  should  be  aUe  to 
sue  first  the  agent  and  then  the  principal,  when  there  was  no  contract,  and  when  it 
was  never  the  intention  of  any  of  the  parties  that  he  should  do  so.  Again,  if  an  action 
were  brought  and  judgment  recovered  against  the  agent,  he,  the  agent,  would  have  a 
right  of  action  for  indemnity  against  the  principal,  while,  if  the  principal  were  liable 
also  to  be  sued,  he  would  be  vexed  with  a  doable  action.  Farther  than  this,  if  actions 
could  be  brought  and  judgments  recovered,  first  against  the  agent  and  afterwards 
against  the  principal,  you  would  have  two  judgments  in  existence  for  the  same  debtor 
cause  of  action  ;  they  might  not  necessarily  be  for  the  same  amounts,  and  there  might 
be  recoveries  had,  or  liens  and  charges  created,  by  means  of  both,  and  there  would  be 
no  mode,  upon  the  face  of  the  judgments,  or  by  any  means  short  of  a  fresh  proceed- 
ing, of  showing  that  the  two  judgments  were  really  for  the  same  debt  or  caoM  of 
action,  and  that  satisfaction  of  one  was,  or  would  be,  satisfaction  of  both." 

With  the  principal  case  compare  Maple  v.  Railroad  Company,  40  Ohio  St  SIS 
(1883).— Ed. 
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chaser.  On  November  20,  1868,  the  defendant  executed  a  deed  of  the 
house  to  the  purchaser  procured  by  the  plaintiffs,  her  husband  joining 
therein.  The  plaintiffs,  at  the  time  they  performed  said  services,  sup- 
posed that  the  legal  title  to  the  house  was  in  John  J.  Davis ;  and  they 
diarged  him  therefor  on  their  books  of  account.  On  December  14, 1868, 
they  commenced  an  action  of  contract  against  him  in  the  municipal 
court  for  the  city  of  Boston,  in  which  the}'  declared  for  the  same  cause 
of  action  for  which  they  bring  the  present  action.  In  said  action,  on 
December  29,  he  was  defaulted ;  and  on  March  18,  1869,  the  plaintiffs, 
since  said  default,  being  informed  of  all  the  facts,  and  in  particular  of 
the  fact  that  the  house  belonged  to  the  present  defendant  at  the  time 
they  procured  the  purchaser,  caused  judgment  to  be  entered  against 
said  John  J.  Davis  in  said  action,  and  subsequently  took  out  execution 
against  him.  Said  judgment  now  remains  in  force,  and  unsatisfied. 
After  taking  said  judgment  and  execution,  the  plaintiffs  brought  the 
present  action.'^ 

O,  MorriUy  for  the  plaintiffs. 

c/.  Lathropj  for  the  defendant. 

Morton,  J.  We  are  unable  to  see  how,  in  any  aspect  of  the  facts  of 
this  case,  the  plaintiffs  can  recover.  There  is  no  evidence  that  the 
plaintiffs  performed  the  services  sued  for  upon  the  credit  of  the  defend- 
ant, or  that  she  entered  into  a  several  contract  with  them.  The  facts 
stated,  if  they  show  any  contract  by  the  defendant^  show  a  joint  con- 
tract by  herself  and  her  husband.  Upon  such  a  contract  the  plaintiffs 
could  not  maintain  this  action.  The  judgment  which  he  has  taken 
against  one  of  the  joint  debtors  is  a  bar  to  any  future  action  against  the 
other.    Ward  r.  Johnson,  13  Mass.  148.    Gibbs  v,  Bryant,  1  Pick.  118. 

But  the  true  inference  to  be  drawn  from  the  facts  stated  undoubtedly 
is,  that  the  plaintiffs  contracted  with,  and  gave  credit  to,  John  J.  Davis ; 
and  they  now  claim  that  he  was  acting  as  the  agent  of  the  defendant 
and  that  they  gave  him  credit  in  ignorance  of  this  fact.  If  we  assume 
that  he  was  acting  as  her  agent  in  contracting  with  the  plaintiffs,  yet 
there  is  an  insuperable  obstacle  to  their  right  to  maintain  this  action. 
The  general  principle  is  undisputed,  that,  when  a  person  contracts  with 
another  who  is  in  fact  an  agent  of  an  undisclosed  principal,  he  may, 
upon  discovery  of  the  principal,  resort  to  him,  or  to  the  agent  with 
whom  he  dealt,  at  bis  election.  But  if,  afler  having  come  to  a  knowl- 
edge of  all  the  facts,  he  elects  to  hold  the  agent,  he  cannot  afterwards 
resort  to  the  principal.  In  the  case  at  bar,  it  is  admitted  that  the 
plaintiffs,  after  all  the  facts  became  known  to  them,  obtained  a  judg- 
ment against  John  J.  Davis  upon  the  same  cause  of  action  for  which 
this  suit  is  brought.  We  are  of  opinion  that  this  was  conclusive  evi- 
dence of  an  election  to  resort  to  the  agent,  to  whom  the  credit  was 
originally  given,  and  is  a  bar  to  this  action  against  the  principal. 
Kaymond  v.  Crown  &  Eagle  Mills,  2  Met  319. 

Judgment  for  the  defendant^ 

1  Compare  Beymer  v.  Bonsall,  79  Pa.  298  (1875).  —  Ed. 
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ABMSTRONG  v.  STOKES   and  othsbb. 
Queen's  Bench.     1872. 

[L.R.7Q.  B.  598.] 

Declabation  for  goods  sold  and  delivered,  goods  barguned  and 
sold,  work  and  labor,  and  on  accounts  stated. 

Fleas:  1.  Never  indebted;  2.  Payment;  8.  As  to  the  sale  of  the 
goods,  a  special  plea. 

Issues  joined  on  all  the  pleas ;  demurrer  to  third  plea,  and  joinder. 

At  the  trial  of  the  issues  of  fact  before  Mbllob,  J.,  at  the  Mac- 
chester  Spring  Assizes,  1871,  a  verdict  passed  for  the  plaintiflT,  with 
leave  to  move  to  enter  a  verdict  for  the  defendants,  the  court  to  hare 
power  to  draw  inferences  of  fact. 

A  rule  was  obtained  accordingly,  on  the  ground  that  there  was  no 
evidence  of  a  contract  between  the  plaintiff  and  the  defendants ;  and 
also  on  the  ground  that,  under  the  circumstances,  the  plaintiff  had  do 
right  to  come  upon  the  defendants  for  payment. 

JBoUcer^  Q.  C,  and  cTl  JEdwards  showed  cause. 

HerscheU^  Q.  C,  and  Cromptoriy  in  support  of  the  rule. 

Cur.  adv.  tndU 

The  judgment  of  the  court  (Blackburn,  Mellob,  and  Lush,  JJ.) 
was  delivered  by 

Blackbubn,  J.  This  was  an  action  for  goods  sold  and  delivered. 
The  third  plea  was  demurred  to,  and  issue  was  also  taken  upon  it 
The  issue  in  fact  was  tried  before  my  Brother  Mellob,  when  the  verdid 
was  entered  for  the  plaintiff,  with  leave  to  move  to  enter  the  verdict 
for  the  defendants.  A  rule  was  accordingl}'  obtained,  against  whidi 
cause  was  shown  at  the  sittings  after  this  term  before  my  BrothecB 
Mellob,  Lush,  and  myself,  and  at  the  same  time  the  demurrer,  was 
argued.  We  thought  the  plea  was  good,  and  gave  judgment  at  onoe 
for  the  defendant  on  the  demurrer ;  ^  but  on  the  rule  the  question  was, 
whether  the  substance  of  the  plea,  that  is,  enough  of  it  to  constitute  a 
defence,  had  been  proved,  and  in  order  to  determine  that  it  is  neces- 
sary to  state  what  the  evidence  at  the  trial  was. 

It  was  proved  that  Messrs.  J.  &  O.  R^'der  &  Co.  were  commission 
merchants  carrying  on  business  at  Manchester,  sometimes  for  them- 
selves, and  sometimes  acting  in  pursuance  of  orders  from  constituents. 

1  The  plea  stated  the  facts  yerj  mnch  as  they  are  stated  in  the  jadgment ;  but  it 
aHeged  in  addition  that  Ryder  &  Co.  were  indebted  to  the  defendant8  after  the  lltb 
of  Angnst  np  to  their  stoppage,  and  that  the  plaintiff  negligently  let  the  paymflDt 
from  Ryder  &  Co.  to  him  stand  orer  a  long  time  after  the  25th  of  Angnst,  when  it 
became  dae,  and  permitted  them  to  retain  the  money  in  their  hands  till  they  stopped 
pAvment.  The  demurrer  was  not  argued,  the  plaintiff's  counsel  at  onoe  yielding  to 
the  expression  ^'  ^^e  opinion  of  the  court  that  the  plea  was  good.  —  Rip. 
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They  were  not  brokers  professing  never  to  act  for  themselves.  The 
plaintiff,  who  was  a  merchant  at  Manchester,  had  had  previous  deal- 
ings with  Ryder  db  Co.,  in  the  course  of  which  it  appeared  that  he  had 
never  inquired  whethlsr  tbey  had  constituents  or  not.  All  former 
transactions  had  been  duly  settled  between  bim  and  J.  &  O.  Ryder,  so 
that  the  question  had  never  become  material. 

On  the  15th  of  June,  1871,  the  plaintiffs  salesman  made  a  contract 
with  J.  &  O.  Ryder's  salesman,  which,  as  taken  down  in  the  plaintiff's 
book,  was  as  follows:  ^^  15th  June,  1871.  J.  &  O.  Ryder  &  Co., 
200  pieces  39-inch  17  square  shirtings,  75  yards  at  20«.  6dl,  £205., 
1^  per  cent,  30  days."  The  meaning  of  this  was  explained  to  be  that 
the  shirtings  were  to  be  paid  for  thirty  days  after  delivery,  and  then 
with  a  deduction  of  1^  per  cent  from  the  nominal  price.  As  we 
understood  the  evidence,  this  is  an  ordinary  mode  of  dealing,  though 
the  more  usual  terms  in  the  Manchester  market  are  cash,  subject  to 
a  discount,  varying  according  to  the  rate  of  interest  and  the  agreement 
of  the  parties,  the  rate  at  this  time  being  about  2  or  2^  per  cent. 
When  the  agreement  is  for  cash  the  goods  are,  in  practice,  delivered 
without  actual  payment,  and  the  price,  less  the  discount,  is  paid  a  few 
days  afterwards,  generallj^  on  the  Friday  following,  that  being  the 
ordinary'  paj'-day.  When  this  practice  is  pursued,  there  is  a  period 
during  which  the  seller  has  parted  with  his  vendor's  lien  before  receiv- 
ing the  money,  though  he  is  probably  not  bound  to  do  so,  as  where  he 
has,  bj^  the  contract,  given  credit,  and  the  period  is  much  shorter  than 
where  credit  has  been  stipulated  for. 

On  the  24  th  of  July  the  plaintiff  sent  the  goods,  which  were  gray, 
that  is,  unbleached  shirtings,  to  J.  &  O.  Ryder,  with  an  invoice,  debit- 
ing them  with  the  price  after  deducting  the  discount,  viz.  £205.  The 
period  of  thirty  days  would  elapse  on  the  23rd  of  August,  but,  J.  & 
O.  Ryder's  pay-day  being  Friday,  actual  payment  would  not,  had  all 
gone  right,  have  been  made  till  the  25th  of  August. 

On  the  24th  the  plaintiff  received  a  memorandum  fh>m  J.  &  O. 
R3'der,  requesting  him  to  delay  applying  for  payment  till  the  following 
Friday,  September  1st.  Nevertheless,  his  salesman  did  call  upon  the 
25th,  but  was  refused  payment,  and  told  it  would  be  all  right  on  the 
next  Friday.  The  plaintiff  saw  in  the  newspaper  an  announcement 
of  the  dea^  of  one  of  the  partners  in  the  firm  of  J.  &  O.  Ryder,  and 
attributed  the  delay  to  this.  He  was,  to  use  his  own  phrase  in  his 
evidence,  considering  what  to  do,  but  had  done  nothing,  when,  on  the 
30th  of  August,  J.  Ss  O.  Ryder  &  Co.  stopped  pa3'ment. 

One  point  that  was  raised  for  the  defendants  maj-  as  well  be  disposed 
of  here.  We  think  that  if  the  plaintiff  had,  on  the  non-payment  by 
J.  &  O.  Ryder,  any  right  to  come  on  the  defendants,  the  taking  no 
active  step  before  the  3Dth  was  no  evidence  of  an}*  such  laches  as 
would  deprive  him  of  that  right 

To  proceed  with  the  evidence.  It  was  not  pretended  on  either  side 
that  the  plaintiff  knew  before  the  30th  of  August  that  the  defendants 

45 
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had  anything  to  do  with  this  transaction,  so  as  to  afford  any  evidenoe, 
o^  the  one  hand,  that  he  had  originally  pai'ted  with  the  goods  on  the 
credit  of  the  defendants,  or,  on  the  other  hand,  that  he  had  elected  to 
give  credit  to  J.  &  O.  Ryder  tp  the  exclusion  of  the  defendants.  Bat, 
after  the  stoppage  of  J.  &  O.  Ryder  &  Co.,  on  examining  their  hooka 
it  was  discovered  that  in  this  case  thej'  had  been  acting  as  commission 
merchants  for  the  defendants,  and  the  plaintiff's  case  was,  that,  under 
the  circumstances,  he  was  entitled  to  demand  payment  from  Ihe 
defendants,  as  being  undisclosed  principals  of  J.  &  O.  Ryder  in  this 
transaction. 

The  evidence  as  to  this  was,  that  the  defendants  are  merchants  at 
Liverpool,  who  had  often  before  given  orders  to  J.  &  O.  R^der,  some- 
times for  gray  and  sometimes  for  white  (that  is,  bleached)  shirtings. 
When  such  an  order  had  been  previously  given  for  white  shirtings, 
the  course  of  business  had  always  been  for  J.  &  O.  Rj'der  to  procure 
gray  shirtings,  and  then  to  have  those  gray  shirtings  bleached,  and 
when  they  were  bleached  to  deliver  them  to  the  defendants,  chai^ging 
them  with  the  cost  of  the  gray  shirtings  and  of  the  bleaching,  with 
one  per  cent  commission  on  that  amount  for  placing  the  order,  and 
also  with  any  charges  for  packing,  &c.,  and  this  amount  the  defendants 
always  paid  to  J.  &  O.  Ryder.  As  the  defendants  knew  that  J.  &  0. 
Ryder  were  neither  manufacturers  nor  bleachers,  they  were,  of  coorae, 
aware  that  J.  &  O.  Ryder  must  have  procured  some  one  to  supply  the 
gray  cloths  and  some  one  to  bleach  them  ;  but  they  never  were,  in  anj 
of  the  previous  transactions,  brought  into  communication  with  those 
who  supplied  the  goods  or  those  who  bleached  them,  nor  did  they  ever 
inquire,  nor  were  the}*  ever  told,  who  they  were. 

There  was  no  running  account  between  the  defendants  and  J.  &  0. 
Ryder,  but  the  defendants  almost  invariably  paid  on  each  transaction. 
It  was  stated  in  the  evidence  that  thej*  generally,  but  ^^not  quite 
always,"  paid  in  cash,  that  is,  as  already  explained,  on  the  pay-day 
afler  the  goods  were  delivered  to  them. 

No  inquiry  was  made  on  either  side  as  to  the  nature  of  the  excep- 
tional cases  in  which  the  defendants  did  not  pay  cash.  Those  excep- 
tions might  have  thrown  light  on  the  nature  of  the  employment  of 
J.  &  O.  Ryder,  or  they  might  not. 

In  the  present  case  the  defendants  gave  a  verbal  order  to  J.  &  0. 
Ryder  for  bleached  shirtings.  Nothing  was  said  as  to  the  price  at 
which  they  were  to  be  procured,  which  was  therefore  left  to  the  dis- 
cretion and  honesty  of  J.  &  0.  Ryder ;  and  nothing  was  said  as  to  the 
mode  in  which  they  were  to  be  paid  for,  which  was,  therefore,  to  he  as 
usual.  In  consequence  of  this  order  J.  &  O.  Ryder's  manager  went 
to  the  plaintiff's  salesman.  The  manager  at  first  wished  to  buy  for 
cash,  but  wanted  discount  at  2^  per  cent.  Finally  they  agreed  to  split 
the  difference,  and  make  it  1^  per  cent  at  thirty  days.  All  this  was 
perfectly  bonaflde  between  them,  and  the  defendants  knew  nothing 
about  it 
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When  the  gray  shirtings  were  delivered  by  the  plaintiff  to  J.  &  O. 
Ryder  they  sent  them  to  the  bleacher,  who,  as  usual,  cut  each  piece 
in  two ;  and  having  received  from  J.  &  O.  Ryder  200  pieces  of  gray 
cloth,  sent  back  to  them  400  pieces  of  white  cloth.  Ryder  &  Co.  sent 
on  these  400  pieces  of  white  cloth  to  the  defendants,  with  an  invoice 
dated  the  2nd  of  August,  headed  as  follows :  '^  Invoice  of  ten  pack- 
ages of  goods  purchased  and  forwarded  per  caiTier  to  Liverpool,  by 
order  and  on  account  of  Messrs.  Bates,  Stokes,  &  Co.  there "  (the 
defendants)  '*  by  the  undersigned,"  &c.  The  defendants  were  in  this 
invoice  chained  with  the  actual  money  which  ought  to  have  been  paid 
to  the  plaintiff  as  the  price  of  the  goods,  viz.,  £205  less  1^  per  cent  dis- 
count, the  actual  charge  of  the  bleaching,  one  per  cent  on  the  amount 
of  those  two  sums  as  commission,  and  the  amount  of  some  pack- 
ing charges,  making  in  all  £227  10«.  M.  noted  as  being  due  the 
11th  of  August,  which  was  the  first  pay-day  after  the  goods  would  be 
received  in  Liverpool.  On  the  11th  of  August  the  defendants,  with 
perfect  bona  fides,  paid  J.  &  O.  Ryder  that  sum  of  £227  10«.  ^d. 

On  this  state  of  the  evidence,  Mr.  Herschell  took  three  points. 
Firsts  he  said  that  the  defendants  were  not  undisclosed  principals, 
employing*  J.  &  O.  Ryder  as  agents  witli  authority  to  create  privity 
between  the  unknown  persons  who  supplied  the  goods  and  the  de* 
fendants.  Secondly^  that  even  if  they  were,  the  defendants,  having, 
before  the  plaintiff  heard  of  their  connection  with  the  matter  and 
before  they  heard  of  the  plaintiff,  honestly  and  in  the  ordinary  course 
of  business  paid  J.  &  O.  Ryder,  were  no  longer  liable  to  the  plaintiff. 
And  thirdly,  that  the  plaintiff  had  by  laches  disentitled  himself  to  sue. 

It  was  admitted  that  all  that  was  sworn  was  honestl}*  sworn,  and 
neither  counsel  required  anything  to  be  left  to  the  jury.  My  Brother 
Mellor  thereupon  directed  a  verdict  for  the  plaintiff,  with  leave  to 
move  to  enter  a  verdict  for  the  defendants,  the  court  to  have  power 
to  draw  inferences  of  fact. 

The  third  point  taken  was  disposed  of  at  once ;  but  the  other  two 
points  were  fully  discussed,  and  the  authorities  brought  before  us. 
On  these  we  took  time  to  consider. 

The  first  point  depends  on  a  question  of  fact,  viz.,  what  was  the 
authority  really  given  to  J.  &  O.  Ryder  by  the  defendants  ?  It  is,  we 
think,  too  firmlj^  established  to  be  now  questioned,  that,  where  a  per- 
son employs  another  to  make  a  contract  of  purchase  for  him,  he,  as 
principal,  is  liable  to  the  seller,  though  the  seller  never  heard  of  his 
existence,  and  entered  into  the  contract  solely  on  the  credit  of  the 
peraon  whom  he  believed  to  be  the  principal,  though  in  fact  he  was  not. 
It  has  often  been  doubted  whether  it  was  originally  right  so  to  hold ; 
but  doubts  of  this  kind  come  now  too  late:  for  we  think  that  it  is 
established  law  that,  if  on  the  failure  of  the  person  with  whom  alone 
the  vendor  believed  himself  to  be  contracting,  the  vendor  discovers 
that  in  reality  there  is  an  undisclosed  principal  behind,  he  is  entitled 
to  take  advantage  of  this  unexpected  godsend,  and  is  not  put  to  take 
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a  dividend  from  the  estate  of  him  with  whom  alone  he  believed  himself 
to  be  contracting,  and  to  whom  alone  he  gave  credit,  and  to  leave  the 
trustees  of  that  estate  to  settle  with  the  andisclosed  principal,  sabject 
to  all  mutual  credits  and  equities  between  them.  He  may  recover  the 
price  himself  direct  from  the  principal,  subject  to  an  exception,  which 
is  not  so  well  established  as  the  rule,  and  is  not  ver}'  accurately  de- 
fined, viz.,  that  nothing  has  occurred  to  make  it  unjust  that  the  undis- 
closed principal  should  be  called  upon  to  make  the  payment  to  the 
vendor. 

We  have  first  to  consider  whether  we  should  draw  from  the  evidence 
the  inference  of  fact  that  the  defendants  were  principals,  so  as  to  bring 
the  case  within  the  rule,  so  that  if  the  price  had  not  been  paid  by  the 
defendants  to  Ryder  &  Co.  the  plaintiff  would  have  a  right  to  be  paid 
the  money  rather  than  look  to  the  trustees  of  the  estate  of  J.  &  0. 
Ryder.  This  depends  entirely  on  what  was  the  real  nature  of  the 
employment  of  J.  &  O.  Rj'der  by  the  defendants.  The  defendants  not 
being  known  in  the  matter  at  all  to  the  plaintiff,  there  is  no  room  for 
holding  them  bound  by  any  apparent  authority  given  to  J.  &  O.  R3'der. 
There  can  be  no  case  against  the  defendants  of  holding  tbem  out  as 
having  their  authority,  or  clothing  them  with  ostensible  authority,  to  a 
person  who  did  not  know  that  J.  &  O.  Ryder  had  an3'  principal  at  all. 
As  to  the  real  authority,  there  is  evidence  both  ways.  The  chaige  of 
commission  is  conclusive  to  show  that,  to  some  extent,  there  was  a 
relation  of  principal  and  agent ;  the  defendants  were  entitled  to  have 
the  skill  and  diligence  of  J.  &  O.  Ryder  to  get  the  goods  as  cheaply 
as  they  could ;  and  the  defendants  were  entitled  to  have  the  true  cost 
of  the  goods  debited  to  them  with  no  further  addition  than  the  charges 
and  the  commission.  Then  Ryder  &  Co.  did  not  engage  to  supply 
the  goods  themselves ;  they  only  undertook  to  find  persons  who  would. 
If  prices  had  risen  afler  the  plaintiff  made  his  bargain,  and  the  plaintiff 
had  refused  to  go  on,  the  now  defendants  could  not  have  sued  J.  &  0. 
Ryder  for  this ;  they  must  either  have  sued  the  now  plaintiff,  if  there 
is  privity  between  them,  or  perhaps  have  used  the  name  of  J.  &0. 
Ryder,  as  their  trustees,  to  sue,  as  is  suggested  by  Kelh',  C  B.,  in 
Mollett  V,  Robinson,  L.  R.  7  C.  P.  at  p.  119.  In  the  invoice  the  de- 
fendants are  not  charged  as  purchasers  f^om  J.  &  O.  Ryder,  bat  are 
debited  for  goods  bought  by  their  order  and  on  their  account  This 
form  is  also  evidence  in  favor  of  the  plaintiff.  But  none  of  these 
things  are  conclusive.  The  great  inconvenience  that  would  result  if 
there  were  privity  of  contract  established  between  the  foreign  con- 
stituents of  a  commission  merchant  and  the  home  suppliers  of  the 
goods  has  led  to  a  course  of  business,  in  consequence  of  which  it  has 
been  long  settled  that  a  foreign  constituent  does  not  give  the  commis- 
sion merchant  any  authority  to  pledge  his  credit  to  those  from  whom 
the  commissioner  bu3's  them  by  his  order  and  on  his  account  It  is 
true  that  this  was  originally  (and  in  strictness  perhaps  still  is)  a  qoes- 
tion  of  fact ;  but  the  inconvenience  of  holding  that  privity  of  contract 
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was  established  between  a  Liverpool  merchant  and  the  grower  of  every 
bale  of  cotton  which  is  forwarded  to  him  in  consequence  of  his  order 
given  to  a  commission  merchant  at  New  Orleans,  or  between  a  New 
York  merchant  and  the  supplier  of  every  bale  of  goods  purchased  in 
consequence  of  an  order  to  a  London  commission  merchant,  is  so 
obvious  and  so  well  known,  that  we  are  justified  in  treating  it  as  a 
matter  of  law,  and  saying  that  in  the  absence  of  evidence  of  an  ex- 
press authority  to  that  effect,  the  commission  ageut  cannot  pledge  his 
foreign  constituent's  credit.  Where  the  constituent  is  resident  in 
England,  the  inconvenience  is  not  so  great,  and  we  think  that,  prima 
facie  J  the  authority  is  given,  unless  there  is  enough  to  show  that  it  was 
not  in  fact  given.  It  was  strongly  urged  by  the  defendants'  counsel^ 
tliat  the  course  of  dealing  and  the  mode  of  settlement  b}'  the  defend* 
ants  with  J.  &  O.  Ryder  were  sufficient  to  show  that  J.  &  O.  B3*der 
were  not  intended  to  have  authority  to  establish  privity  of  contract 
between  the  defendants  and  those  from  whom  J.  <&  O.  Rj'der  obtained 
the  goods.  We  agree  that  it  is  evidence  that  way ;  but  we  do  not  feel 
justified  in  finding  this  question  in  favor  of  the  defendants.  If  a 
special  jur}',  who  have  knowledge  of  tjie  course  of  business  beyond 
what  we  have,  had  on  this  ground  found  a  verdict  for  the  defendants, 
we  should  not  have  been  dissatisfied  with  it  Indeed,  we  feel  this  so 
strongly  that,  if  the  event  of  the  cause  depended  upon  this  point,  we 
should  probably  have  given  the  defendants  liberty  to  have  a  new  trial, 
on  payment  of  costs,  in  order  that  the  opinion  of  a  jury  might  be 
taken  on  that  new  trial,  when  the  nature  of  the  exceptions  from  the 
general  habit  of  paying  cash  might  also  be  ascertained.  But  it  is  not 
necessary  to  do  this,  as  we  have  come  to  the  conclusion  that  the 
defendants  are  entitled  to  the  verdict  on  the  second  ground. 

It  is  right,  in  order  to  avoid  misapprehension,  to  say  that  the  phrase 
repeatedly  used  by  the  counsel  for  the  pUintiff  that  tiie  vendor  has  a 
right  to  follow  the  goods  is,  in  our  opinion,  calculated  to  mislead. 
There  are  cases,  such  as  that  of  Wilson  v.  Hart,  7  Taunt  295.  to 
which  such  a  phrase  would  be  applicable ;  but  those,  as  is  pointed  out 
in  2  Smith's  Leading  Cases,  at  p.  332  (5th  ed. ;  p.  351,  6th  ed.)i  pro- 
ceed on  the  ground  of  fraud.  In  the  absence  of  fraud,  unless  the 
person  receiving  the  goods  is  a  party  to  the  contract  under  which  the 
goods  were  sold,  the  vendor  has  no  right  to  follow  them.  If  the  goods 
were  bricks  sold  to  a  contractor,  he  could  not  charge  the  owner  of  the 
bouse  into  which  they  were  built,  though  he  might  do  so  if  the  person 
supposed  to  be  the  contractor  turned  out  to  he  reallj''  agent  for  the 
owner  of  the  house ;  and  the  principle  is  the  same  in  such  a  case  as 
the  present 

The  second  point  raised  is  of  considerable  importance.  In  Railton 
V.  Hodgson,  and  Peele  v.  Hodgson,  repoited  in  a  note  to  Addison  v, 
Gandasequi,  4  Taunt  575,  577,  Mansfield,  C.  J.,  said,  ''  If  Hodgson'' 
(the  undisclosed  principal)  '^  had  really  paid  Smith,  Lindsaj',  A  Co.** 
(the  insolvent  actual  purchasers),    '^  it  would  have  depended  on  cir* 
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cumstances  whether  he  would  have  been  liable  to  pay  for  the  goods 
over  again  ;  if  it  would  have  beeu  unfair  to  have  made  him  liable,  he 
would  not  have  been  so."  This  was  in  1804.  It  is,  however,  to  be 
observed,  that  as  Hodgson  )md  not  paid  either,  this  was  Dot  necessazj 
for  the  decision.  Two  cases  of  Waring  v.  Favenck,  1  Camp.  85,  and 
Kymer  v,  Suwercropp,  1  Camp.  109,  which  were  tried  before  Lord 
Ellenborough  in  1807,  are  generally  cited  on  this  subject,  without,  as 
it  seems  to  us,  paying  sufficient  attention  to  the  fact  that  Eenyon  & 
Co.,  in  consequence  of  whose  insolvency  the  questions  arose,  were 
London  brokers,  not  commission  merchants.  A  broker  always  pro- 
fesses to  make  a  contract  between  two  principals,  and,  though  in  recent 
times  the  strictness  of  the  rules  has  to  some  extent  been  relaxed,  in 
1807  a  London  broker  was  bound  by  his  bond  (the  form  of  which  will 
be  found  in  Holt  N.  P.  at  p.  431,  n.)  to  make  known  to  the  person 
with  whom  the  agreement  is  made  the  name  of  his  principal  if  re- 
quired, and  not  to  deal  on  his  own  account.  In  Kemble  t*.  Atkins, 
Holt  N.  P.  427,  it  was  decided  that  this  did  not  prevent  the  broker 
from  making  the  contract  in  his  own  name  so  as  to  pledge  his  personal 
credit  to  the  seller ;  but  still  h^  must  necessarily  have  had  a  principal 
And,  as  is  laid  down  in  Higgins  v.  Senior,  8  M.  &  W.  at  p.  844,  it 
was  always  competent,  notwithstanding  this  form  of  the  agreement, 
to  show  who  the  person  was  for  whom  the  broker  acted  as  agent  in 
making  the  contract,  '^  so  as  to  give  the  benefit  of  the  contract  on  the 
one  hand  to,  and  charge  with  liability  on  the  other,  the  unnamed  prin- 
cipals." In  every  case,  therefore,  where  the  sale  is  to  a  broker,  the 
vendor  knows  tliat  there  is  or  ought  to  be  a  principal  between  whom 
and  himself  there  is  established  a  privity  of  contract,  and  whose  secar- 
ity  he  has  in  addition  to  that  of  the  broker,  and  the  principal  also 
knows  that  the  vendor  is  aware  of  this  and  to  some  extent  trusts  to 
his  liabilit}'.  This  is,  therefore,  a  very  different  kind  of  case  fhom  that 
of  a  person  selling  goods  to  a  person  whom  at  the  time  of  the  contract 
he  supposes  to  be  a  principal.  The  marginal  note  in  Ej'mer  r.  Suwer- 
cropp, 1  Camp.  109,  is,  perhaps,  too  general,  even  in  the  case  of  a 
broker,  as  is  pointed  out  by  Maule,  J.,  in  Sm3'th  v,  Anderson,  7  C.  B. 
at  p.  39,  but  what  was  actually  decided  was  probably  right. 

The  next  case  in  order  of  date  is  Thomson  v.  Davenport,  9  B.  & 
C.  at  pp.  86,  88,  where  Lord  Tenterden,  in  speaking  of  this  subject, 
says:  **I  take  it  to  be  a  general  rule,  that  if  a  person  sells  goods, 
supposing  that  at  the  time  of  the  contract  he  is  dealing  with  a  prin- 
cipal, but  afterwards  discovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal  in  the  transaction,  but  agent  for  a  third 
person,  though  he  may  in  the  mean  time  have  debited  the  agent  with 
it,  he  may  afterwards  recover  the  amount  Arom  the  real  principal; 
sttbfect,  however^  to  this  qualification^  that  the  state  of  the  accowit 
between  the  principal  and  the  agent  is  not  altered  to  the  prgudice  of 
the  principal  And  Bayley,  J.,  saj's:  "Where  a  purchase  is 
made  by  an  agents  the  agent  does  not  of  necessity  so  contract  as  to 
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make  himself  personally  liable ;  bat  he  may  do  so.  If  he  does  make 
himself  personally  liable,  it  does  not  follow  that  the  principal  may  not 
be  liable  also,  subject  to  this  qualification,  that  the  principal  shall  not 
be  prejudiced  by  being  made  personally  liable^  if  the  justice  of  the 
case  is  that  he  shotdd  fwt  be  personally  liable.  If  ike  principal  has 
paid  the  agents  or  if  the  state  of  the  accounts  between  the  agent  here 
and  the  principal  would  make  it  unjust  that  the  seller  should  call  on 
the  principal^  the  fact  of  payment^  or  such  a  state  of  accounts^  would 
be  an  answer  to  the  action  brought  by  the  seller  where  he  had  looked 
to  the  responsibility  of  the  agent.** 

In  this  case,  as  in  Railton  v.  Hodgson,  4  Taunt  at  p.  576,  n.,  the 
freshlj'-discovered  principal  had  not  paid  any  one,  and  therefore  the 
two  passages  above  in  italics  were  no  necessary  part  of  the  decision, 
though  they  are  weighty  authorities  as  indicating  the  decided  opinion 
of  two  judges  of  great  experience  in  commercial  cases. 

In  Sm\'th  V.  Anderson,  7  C.  B.  21,  36,  the  case  arose  in  such  a 
peculiar  way  that  it  is  difficult  to  say  exactly  what  was  decided.  But 
Maule,  J.,  in  his  very  elaborate  and  able  judgment,  expresses  a  decided 
opinion  that  the  dicta  of  Chief  Justice  Mansfield  and  Bayley,  J.  (he 
seems  not  to  have  noticed  that  pf  Lord  Tenterden),  **•  affords  a  sensible 
rule  on  the  subject."  The  latter  dictum  of  Maule,  J.,  adds  very 
greatly  to  the  weight  of  those  which  preceded.  Still,  there  is  no  actual 
decision  on  the  point. 

On  the  other  hand,  it  is  stated  in  a  note  to  the  third  edition  of 
Paley's  Principal  and  Agent,  p.  249  n.,  that  Mr.  Justice  James  Parke 
was  amongst  those  who  did  not  acquiesce  in  the  decision  in  Thomson  v. 
Davenport,  9  B.  &  C.  78.  It  is  not  said  on  what  authority  that  state- 
ment pix)ceeds,  and  from  the  context  it  would  seem  that  his  dissent 
was  rather  from  the  extension  of  the  rule  by  which  the  principal  might 
be  charged  than  from  the  exceptions  to  that  rule.  But  in  Heald  v. 
Kenworthy,  10  Ex.  739,  745,  he  does,  as  it  seems  to  us,  express  dis- 
sent from  the  exceptions.  The  case  itself  arose  on  a  demurrer  to  a 
plea  which  is  set  out.  But  then  it  is  stated  that  the  court  thought  it 
might  amount  to  the  general  issue,  and  therefore  it  was  amended,  but 
the  report  does  not  state  what  the  amendments  were.  It  is  not  eas}', 
therefore,  to  say  what  was  the  actual  decision.  It  does  not,  however, 
appear  that  in  any  part  of  the  plea  it  was  stated  that  the  plaintiff  was 
ignorant  of  the  existence  of  the  defendant  as  principal  till  after  the 
defendant  had  paid  the  agent,  nor  even  that  the  defendant  believed 
sach  to  be  the  case.  Unless  the  plea  was  such  as  to  raise  the  very 
point,  the  opinion  of  Parke,  B.  (like  those  of  Mansfield,  C.  J.,  Bayley, 
J.,  and  Maule,  J.),  is  but  a  dictum  entitled  to  high  respect  as  an 
authority,  but  not  binding  as  a  decision.  Parke,  B.,  la^'s  down  gener- 
ally that  '^  if  a  person  orders  an  agent  to  make  a  purchase  for  him,  he 
is  bound  to  see  that  the  agent  pays  the  debt ;  and  the  giving  the  agent 
money  for  that  purpose  does  not  amount  to  payment,  unless  the  agent 
pays  it  accordingly."    After  commenting  on  several  of  the  cases  al<- 
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ready  referred  to,  he  ooncludes :  ^^  I  think  that  there  is  no  authority 
for  saying  tliat  a  payment  made  to  the  agent  precludes  the  seller  from 
recovering  from  the  principal,  unless  it  appears  that  he  has  induoed 
the  principal  to  believe  that  a  settlement  has  been  made  with  the 
agent"  He  states  this  as  generally  true  wherever  a  principal  hss 
allowed  himself  to  be  made  a  partj'  to  a  contract,  and  makes  no  excep- 
tion as  to  the  case  where  the  other  side  made  the  contract  with  the 
agent  believing  him  to  be  principal,  and  continued  in  such  belief  till 
after  the  payment  was  made.  He  certainl}'  does  not  in  terms  say  that 
there  is  no  qualification  of  the  principle  he  laj's  down  when  applicable 
to  such  a  case;  but  recollecting  how  careful  Parke,  B.,  always  was  to 
lay  down  what  he  thought  to  be  the  law  fullj'  and  with  accuracy,  we 
think  the  counsel  for  the  plaintiff  were  justified  in  arguing  that  Parke, 
B.,  thought  the  exception  did  not  exist  And  this  is,  in  our  opinion, 
a  weighty  authority  in  favor  of  the  plaintiff's  contention,  more  espe- 
cially as  Pollock,  C.  B.,  assents  in  his  judgment  to  the  remark  thrown 
out  by  Parke,  B.,  during  the  argument,  and  afterwards  more  eUbo- 
rately  stated  by  him  in  his  judgment  And  Alderson,  B.,  in  his  judg- 
ment, appears  entirely  to  assent  to  the  judgment  of  Parke,  B. 

We  think  that  we  could  not,  without  straining  the  evidence,  hold  in 
this  case  that  the  plaintiff  had  induced  the  defendants  to  believe  that 
he  (the  plaintiff)  had  settled  with  J.  &  O.  Ryder  at  the  time  when  the 
defendants  paid  them. 

This  makes  it  necessar}^  to  determine  whether  we  agree  in  what  we 
think  was  the  opinion  of  Parke,  B.,  acquiesced  in  by  Pollock,  C.  B^ 
and  Alderson,  B. 

We  think  that,  if  the  rigid  rule  thus  laid  down  were  to  be  applied  to 
those  who  were  only  discovered  to  be  principals  after  they  had  fau-ly 
paid  the  price  to  those  whom  the  vendor  believed  to  be  the  prindpak, 
and  to  whom  alone  the  vendor  gave  credit,  it  would  produce  intolerable 
hardship.  It  may  be  said,  perhaps  truly,  this  is  the  consequence  of 
that  which  might  originally  have  been  a  mistake,  in  allowing  the 
vendor  to  have  recourse  at  all  against  one  to  whom  he  never  gave 
credit,  and  that  we  ought  not  to  establish  an  illogical  exception  in 
order  to  cure  a  fault  in  a  rule.  But  we  find  an  exception  (more  or  leas 
extensively  expressed)  always  mentioned  in  the  very  cases  that  lay 
down  the  rule ;  and  without  deciding  anything  as  to  the  case  of  a 
broker,  who  avowedly  acts  for  a  principal  (though  not  necessarily 
named),  and  confining  ourselves  to  the  present  case,  which  is  one  in 
which,  to  borrow  Lord  Tentei'den's  phrase  in  Thomson  v.  Davenport, 
9  B.  &  C.  at  p.  86,  the  plaintiff  sold  the  goods  to  Ryder  &  (3o.,  ''  sap- 
posing  at  the  time  of  the  contract  he  was  dealing  with  a  principal,"  we 
think  such  an  exception  is  established. 

We  wish  to  be  understood  as  expressing  no  opinion  as  to  what 
would  have  been  the  effect  of  the  state  of  the  accounts  between  the 
parties  if  J.  &  O.  Ryder  had  been  indebted  to  the  defendants  on  a 
separate  account,  so  as  to  give  rise  to  a  set-off  or  mutual  credit 
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between  them.  We  confine  oar  decision  to  the  case  where  the  defend- 
ants, after  the  contract  was  made,  and  in  consequence  of  it,  bona  fide 
and  without  moral  blame,  paid  J.  &  O.  Ryder  at  a  time  when  the 
plaintifP  still  gave  credit  to  J.  &  O.  Rj'der,  and  knew  of  no  one  else. 
We  think  that  after  that  it  was  too  late  for  the  plaintiff  to  come  upon 
the  defendants. 

On  this  ground  we  make  the  rule  absolute  to  enter  the  verdict  for 
the  defendants.  Mule  absolute. 


CURTIS  AND  OTHEBS  V.  WILLIAMSON  and  othbbs. 

Queen's  Bench.     1874. 

[L.  R,\QQ,  B,  57. J 

Declaration  for  goods  bargained  and  sold,  and  sold  and  deliveredi 
and  for  interest  and  money  due  on  accounts  stated. 

Plea,  never  indebted.     Issue  thereon. 

At  the  trial  before  Quain,  J.,  at  the  Winter  Assizes  at  Liverpool,  a 
verdict  was  entered  for  the  plaintiffs,  leave  being  reserved  to  the  de- 
fendants to  move  to  enter  a  nonsuit. 

A  rule  was  accordingly  obtained  on  the  ground  that  the  plaintiffs  had 
not  elected  to  go  against  the  defendants,  but  had  elected  to  proceed 
against  Boulton,  the  agent 

The  facts  and  arguments  suflQciently  appear  in  the  judgment  of  the 
court. 

Nov.  11.     C.  RusseU^  Q.  C,  and  Potter  showed  cause. 

C7.  Crompton  and  Qorst^  in  support  of  the  rule. 

Cur.  adv.  vuU. 

Dec  10.  The  Judgment  of  the  court  (Cockburn,  C.  J.,  Quain  and 
Archibald,  JJ.)  was  delivered  by 

Quain,  J.  This  was  an  action  to  recover  the  price  of  gunpowder 
bought  of  the  plaintiffs  by  one  Boulton  in  his  own  name,  but  in  reality 
as  agent  for  the  defendants,  and  for  the  purpose  of  being  used  in  a 
mine  which  was  their  property.  The  fact  of  the  agency  was  not  dis- 
closed at  the  time  of  the  purchase,  but  it  afterwards  became  known  to 
the  plaintiffs  that  the  defendants  were  the  principals. 

After  the  plaintiffs  had  acquired  this  information,  Boulton  having 
filed  a  petition  for  the  liquidation  of  his  estate,  an  affidavit  in  the 
usual  form,  for  the  purpose  of  proving  under  the  liquidation  for  the 
price  of  the  powder,  was  made  by  a  clerk  of  the  plaintiffs,  treating 
Boulton  as  their  debtor,  and  was  sent  by  post  to  Birmingham,  to  be 
filed  in  the  county  court  there,  in  which  the  proceedings  in  liquidation 
were  carried  on. 

Almost  immediately  after  this  affidavit  had  been  posted  the  plaintiffis' 
attorneys,  being  apprehensive  that  a  claim  against  Boulton's  estate 
might  prejudice  their  rights  as  against  the  defendants,  despatched  a 
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telegram  to  their  agent  at  Birmingham,  directing  him  not  to  file  the 
affidavit.  The  telegram,  however,  was  too  late,  and  was  not  received 
until  after  the  affidavit  had  been  filed ;  but  no  further  step  of  an}*  kind 
was  taken  by  the  plaintiffs  in  relation  to  the  liquidation  proceedings, 
nor  has  any  dividend  been  received  by  them.  Shortlj'  after  the  aflSdavit 
had  been  thus  filed  this  action  was  commenced  against  the  defendants. 
There  was  no  evidence  whatever  that  after  the  fact  of  the  agency  had 
become  known  to  the  plaintiffs  the  state  of  the  accounts  between  the 
defendants  and  Boulton  had  been  in  any  waj'  altered  to  the  prejudice 
of  the  defendants ;  and  the  sole  question  raised  by  the  rule,  which  was 
granted  to  set  aside  the  verdict  for  the  plaintiffs  and  enter  a  nonsuit,  is, 
whether,  under  the  circumstances,  the  making  and  filing  of  the  affidavit 
in  bankruptcy  amounted,  in  point  of  law,  to  a  conclusive  election  by 
the  plaintiffs  to  treat  Boulton  as  their  debtor,  so  as  to  preclude  them 
from  maintaining  this  action  against  his  principals.'  We  are  of  opinion 
that  it  did  not.  There  can  be  no  doubt  that,  in  the  absence  of  anv 
alteration  of  the  account  to  the  prejudice  of  the  principals,  the  plain- 
tiffs,  on  discovering  that  Boulton  was  merel}*  an  agent  for  the  defend- 
ants, had  a  right  within  a  reasonable  time  (Smethurst  r.  Mitchell, 
1  E.  &  E.  622 ;  28  L.  J.  (Q.  B.)  241),  to  elect  to  proceed  against 
the  defendants,  Thomson  v.  Davenport,  9  B.  &  C.  78,  86 ;  unless  in 
the  mean  time,  with  full  knowledge  as  to  who  were  the  principals,  and 
with  the  power  of  choosing  between  them  and  the  agent  (Addison  r. 
Gandasequi,  4  Taunt.  574,  and  Paterson  v.  Gandasequi,  15  East,  62), 
they  had  distinctly  and  unquestionably  elected  to  treat  the  agent  alone 
as  their  debtor.  Principals  and  agent  were  equally  liable  upon  the  con- 
tract, and  the  vendor  had  a  clear  option  a^  to  which  of  them  he  would 
hold  responsible.  The  question  is,  What  is  sufficient  to  constitute  a 
binding  election  in  point  of  law  ?  In  general,  the  question  of  election 
can  only  be  properly  dealt  with  as  a  question  of  fact  for  the  jury,  subject 
to  the  direction  of  the  presiding  Judge,  as  was  done  in  the  case  of  Calder 
V.  Dobell,  Law  Rep.  6  C.  P.  486  ;  but  there  may  no  doubt  be  cases  in 
which  the  act  of  the  contractec  in  regard  to  his  dealings  with  or  proceed- 
ing against  the  agent,  with  full  knowledge  of  the  facts  and  freedom  of 
choice,  may  be  such  as  to  preclude  him  in  point  of  law  from  afterwards 
resorting  to  the  principal.  Whether  in  i-egard  to  proceedings  taken 
against  the  agent  by  action  at  law  anything  short  of  judgment  and  sat- 
isfaction would  be  sufficient  to  exclude  resort  to  the  principal,  was  the 
point  raised  in  the  case  of  Priestly  v,  Femie,  which  was  cited  on  behalf 
of  the  defendants.*  .  .  .  But  it  is  clear,  from  the  langnage  used  hf 
Bramwell,  B.,  in  delivering  the  Judgment  of  the  court,  that  whilst  it 
was  considered  that  Judgment  against  the  agent,  even  without  satisfac- 
tion, would  constitute  a  conclusive  election,  yet  that  no  legal  proceed- 
ings short  of  judgment  would  have  that  effect,  for  he  distinctly  points 
out  that  by  the  word  "  sue  "  he  means  "  sue  to  Judgment'*  If  the  facts 
in   the  present  case  were  similar  to  those  in  Priestly  v.  Femie,  we 

*  Here  waa  stated  Priestly  v,  Femie,  antf,  p.  698.  —  Eix 
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should,  of  course,  be  bound  by  the  decision  in  that  case  to  hold  that 
^^  suing  "  the  principal  in  the  sense  in  which  the  word  ^^  sue  "  is  there 
used,  would,  though  the  claim  remained  unsatisfied^  amount  to  a  bind- 
ing election  ;  but  the  proceedings  in  question  have  little  analogy,  and 
fall  very  far  shoit  of  what  occurred  in  Priestly  v.  Fernie.  There  two 
successive  actions  had  been  brought  against  the  captain,  one  abroad 
and  the  other  in  this  country,  without  any  intermediate  attempt,  so  far 
as  appears,  to  hold  the  shipowner  liable,  and  the  agent  (the  captain) 
had  been  actually  taken  in  execution.  Here,  however,  no  action  was 
ever  commenced  against  the  agent,  and  every  effort  was  made  to  inter- 
cept and  withhold  the  iEiffidavit  in  bankruptcy  which  had  been  made,  as 
it  would  seem,  without  due  consideration  and  without  any  intention 
whatever  to  discharge  the  present  defendants  from  responsibility.  We 
think  it  would  be  going  much  too  far  to  hold  that  this  was  in  point  of 
law  a  binding  election  to  deal  with  the  agent  as  alone  liable,  and  aban- 
don all  right  to  take  proceedings  against  his  principals.  It  might  possi- 
bly, in  an  appropriate  case,  constitute  with  other  facts  some  evidence 
of  election  to  be  submitted  to  a  jury ;  but  we  cannot  regard  it  in  itself 
as  a  legal  bar  to  proceedings  against  the  defendants ;  nor  is  there  any 
question  that,  if  at  liberty  to  sue  the  principal  at  all,  the  action  was 
brought  within  a  reasonable  time.  For  these  reasons  we  are  of  opinion 
that  the  rule  to  set  aside  the  verdict  and  enter  a  nonsuit  should  be  dis- 
charged.  Htde  discharged,^ 


IRVINE   &   CO.   V.  WATSON   &  CO. 

Court  op  Appeal.     1880. 

[5  Q.  B.  D,  414.] 

This  was  an  action  brought  to  recover  the  price  of  certain  casks  of 
oil.  BowEN,  J.,  on  further  consideration,  gave  judgment  for  the  plain- 
tiffs,* and  the  defendants  appealed. 

1  See  Gardner  v.  Bean,  124  Mass.  347  (1878) ;  Dyer  r.  Swift,  154  id.  159  (1891).  — 
Ed. 

*  In  the  course  of  his  opinion  in  the  Queen's  Bench  Division,  as  reported  in  5  Q.  B.  D. 
102,  106-108  (1879),  Bowen,  J.,  said:  "It  is  obvious  that  when,  as  in  Armstrong  v. 
Stokes,  the  seller  deals  exclusively  with  the  agent  as  principal,  the  seller  sells  know- 
ing, if  his  buyer  turns  out  to  have  a  principal  behind  him,  the  principal  will  have,  at 
all  events,  been  justified  in  assuming,  as  the  fact  is,  that  the  seller  deals  simply  with 
the  agent.  The  principal  may  be  expected  to  arrange  with  his  agent  on  that  basis. 
If  before  recourse  is  had  to  him  the  undisclosed  principal  has  put  his  agent  in  funds 
to  pay,  the  seller  cannot  afterwards  object  that  the  undisclosed  principal,  who  had  a 
right  to  suppose  his  credit  was  not  looked  to  in  the  matter,  should  have  held  his  hand. 
The  case  is  altered  where  the  agent  when  buying  states  that  he  has  a  principal  whose 
existence,  though  he  does  not  name  him,  he  is  authorized  in  mentioning.  I  think  that 
the  liability  of  the  principal,  who  under  such  circumstances  pays  his  agent,  to  pay  over 
again  to  the  seller,  must  depend  in  each  case  on  what  passes  between  the  seller  and  the 
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GtUly,  Q.  C,  and  Crompton^  for  the  defendants. 

W.  JR.  Kennedy  {8ir  F»  SerscheU^  S.  C,  with  him),  for  the  plain- 
tiffs. 

Bramwell,  L.  J.  I  am  of  opinion  that  the  judgment  must  be 
affirmed.  The  facts  of  the  case  are  shortly  these :  The  plaintiffs  sold 
certain  casks  of  oil,  and  on  the  face  of  the  contract  of  sale  Conning 
appeared  as  the  purchaser.  But  the  plaintiffs  knew  that  he  was  only 
an  agent  buying  for  principals,  for  he  told  them  so  at  the  time  of  the 
sale;  therefore  they  knew  that  they  had  a  right  against  somebody 
besides  Conning.  On  the  other  hand,  the  defendants  knew  that  some- 
body or  other  had  a  remedy  against  them,  for  they  had  aathorized 
Conning,  who  was  an  oi*dinary  broker,  to  pledge  theb  credit,  and  the 
invoice  specified  the  goods  to  have  been  bought  ^'  per  John  Conning." 
Then,  that  being  so,  the  defendants  paid  the  broker ;  and  the  question 
is  whether  such  payment  discharged  them  from  their  liability  to  the 
plaintiffs.  I  think  it  is  impossible  to  sa}'  that  it  discharged  them, 
unless  the}'  were  misled  by  some  conduct  of  the  plaintiffs  into  the 
belief  that  the  broker  had  ah*eady  settled  with  the  plaintiffs,  and  made 
such  payment  in  consequence  of  such  belief.  But  it  is  contended  that 
the  plaintiffs  here  did  mislead  the  defendants  into  such  belief  bj-  parting 
with  the  possession  of  the  oil  to  Conning  without  getting  the  money. 
The  terms  of  the  contract  were  ^^  cash  on  or  before  delivery,"  and  it  is 
said  that  the  defendants  had  a  right  to  suppose  that  the  sellers  would 
not  deliver  unless  they  received  pa^'ment  of  the  price  at  the  time  of 
deliver}'.  I  do  not  think,  however,  that  that  is  a  correct  view  of  the 
case.     The  plaintiffs  had  a  perfect  right  to  part  with  the  oil  to  the 

agent  acting  within  the  scope  of  his  authority,  and  on  the  precise  natnre  of  the  contract 
which  the  agent  has  lawfully  made.  In  the  present  instance  the  plaintiffs  were  informed 
that  Conning  &  Co.  bought  as  agents,  and  that  they  had  an  nndisdosed  principal  a. 
the  transaction.  The  plaintiffs  sold,  trusting  partly,  but  not  whoUy,  to  the  credit  of 
the  agent,  for  in  fact  they  relied  on  the  credit  of  an  unknown  and  unnamed  priodpi], 
to  the  disclosure  of  whose  name  they  were  entitled  on  demand.  The  contract  was  for 
cash ;  the  price  was,  if  not  received  before  delivery,  to  be  payable  forthwith  upon  deliv- 
ery. The  essence  of  such  a  transaction  is  that  the  seller  as  an  ultimate  resource  loob 
to  the  credit  of  some  one  to  pay  him  if  the  agent  does  not.  TiU  the  agent  fails  in 
payment  the  seller  does  not  want  to  have  recourse  to  this  additional  credit.  It  remaiiis 
in  the  background ;  but  if,  before  the  time  comes  for  payment,  or  before,  on  non- 
payment by  the  agent,  recourse  can  be  fairly  had  to  the  principal  whose  credit  still 
remains  pledged,  the  principal  can  pay  or  settle  his  account  vrith  his  own  agent,  he 
wiU  be  depriving  the  seller,  behind  the  seller's  back,  of  his  credit.  It  surely  most,  st 
all  events,  be  the  law  that  in  the  case  of  sale  of  goods  to  a  broker  the  principal  koo^ 
or  unknown  cannot,  by  paying  or  settling  before  the  time  of  payment  comes  with  his 
own  agent,  relieve  himself  from  responsibility  to  the  seller,  except  in  the  one  esse 
where  exclusive  credit  was  given  by  the  seller  to  the  agent.  But  may  the  parmeot 
or  settlement  to  or  with  the  agent  be  safely  made  in  such  a  case  after  the  dajr  of  pij- 
ment  has  arrived,  and  if  so  within  what  time  ?  It  seems  to  me  that  it  can  only  sifelj 
be  made  if  a  delay  has  intervened  which  may  reasonably  lead  the  principal  to  infer 
that  the  seller  no  longer  requires  to  look  to  the  principal's  credit,  such  a  delay  for 
example  as  leads  to  the  inference  that  the  debt  is  paid  by  the  agent,  or  to  the  inference 
that  though  the  debt  is  not  paid  the  seller  elects  to  abandon  his  recourse  to  ths  prio* 
dpal  and  to  look  to  the  agent  alone." — Ed. 
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broker  without  iDsisting  strictly  apon  their  right  to  prepayment,  and 
there  is,  in  mj'  opinion,  nothing  in  the  facts  of  the  case  to  justify  the 
defendants  in  believing  that  the^^ould  so  insist.  No  doubt  if  there 
was  an  invariable  custom  in  the  trade  to  insist  on  prepayment  where 
the  terms  of  the  contract  entitled  the  seller  to  it,  that  might  alter  the 
matter ;  and  in  such  case  noninsistence  on  prepayment  might  discharge 
the  bn3'er  if  he  paid  the  broker  on  the  faith  of  the  seller  already  having 
been  paid.  But  that  is  not  the  case  here ;  the  evidence  before  Bowiln,  J., 
shows  that  there  is  no  invariable  custom  to  that  effect. 

Apart  from  all  authorities,  then,  I  am  of  opinion  that  the  defendants' 
contention  is  wrong,  and  upon  looking  at  the  authonties,  I  do  not  think 
that  any  of  them  are  in  direct  conflict  with  that  opinion.  It  is  true 
that  in  Thomson  v.  Davenport,  9  B.  &  C.  78,  both  Lord  Tenterden 
and  Bayley,  J.,  suggest  in  the  widest  terms  that  a  seller  is  not  entitled 
to  sue  the  undisclosed  principal  on  discovering  him,  if  in  the  mean  time 
the  state  of  account  between  the  principal  and  the  agent  has  been 
altered  to  the  prejudice  of  the  principal.  But  it  is  impossible  to  con- 
strue the  dicta  of  those  learned  judges  in  that  case  literally ;  it  would 
operate  most  unjustly  to  the  vendor  if  we  did.  I  think  the  judges  who 
uttered  them  did  not  intend  a  strictly  literal  interpretation  to  be  put  on 
their  words.  But  whether  they  did  or  no,  the  opinion  of  Parke,  B.,  in 
Heald  v.  Kenworth}',  10  Ex.  789,  seems  to  me  preferable;  it  is  this, 
that  '^  If  the  conduct  of  the  seller  would  make  it  unjust  for  him  to  call 
upon  the  buyer  for  the  money,  as  for  example,  where  the  principal  is 
induced  by  the  conduct  of  the  seller  to  pay  his  agent  the  money  on  the 
faith  tliat  the  agent  and  seller  have  come  to  a  settlement  on  the  matter, 
or  if  any  representation  to  that  effect  is  made  by  the  seller,  either  by 
words  or  conduct,  the  seller  cannot  afterwards  throw  off  the  mask  and 
sue  the  principal"  That  is  in  my  judgment  a  much  more  accurate 
statement  of  the  law.  But  then  the  defendants  rely  on  the  case  of 
Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  598.  Now  that  is  a  very  remark- 
able case ;  it  seems  to  have  turned  in  some  measure  upon  the  peculiar 
character  filled  by  Messrs.  Ryder  as  commission  merchants.  The 
court  seemed  to  have  thought  it  would  be  unreasonable  to  hold  that 
Messrs.  Ryder  had  not  authority  to  receive  the  money.  I  think  upon 
the  facts  of  that  case  that  the  agents  would  have  been  entitled  to  main- 
tain  an  action  for  the  money  against  the  defendant,  for  as  commission 
merchants  they  were  not  mere  agents  of  the  buyer.  Moreover,  the 
present  is  a  case  which  Blackburn,  J.,  there  expressly  declines  to  de- 
cide. He  expressly  draws  a  distinction  between  a  case  in  which,  as  in 
Armstrong  v.  Stokes,  the  seller  at  the  time  of  the  sale  supposes  the 
agent  to  be  himself  a  principal,  and  gives  credit  to  him  alone,  and 
one  in  which,  as  here,  he  knows  that  the  person  with  whom  he  is  deal- 
ing has  a  principal  behind,  though  he  does  not  know  who  that  princl'; 
pal  is. 

It  is  to  my  mind  certainly  difiQcult  to  understand  that  distinction, 
or  to  see  how  the  mere  fact  of  the  vendor  knowing  or  not  knowing 
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that  the  agent  has  a  principal  behind  can  affect  the  liability  of  that 
principal.  I  should  certainlj*  have  thought  that  his  liabiiitj  would 
depend  upon  what  he  himself  knew,  that  is  to  say  whether  he  knew  that 
the  vendor  had  a  claim  against  him  and  would  look  to  him  for  payment 
in  the  agent's  default.  But  it  is  sufficient  here  that  the  defendants  did 
know  that  the  sellers  had  a  claim  against  them,  unless  the  broker  had 
already  paid  for  the  goods. 

In  this  view  of  the  case  it  is  unnecessary  to  consider  the  further 
question  raised  by  Mr.  Kenned}',  as  to  whether  a  payment  on  a  general 
running  account,  as  distinguished  from  a  payment  speciflcallj*  appro- 
priated to  the  particular  purchase,  would  be  sufficient  to  bring  the  case 
within  Lord  Tenterden's  qualification  of  the  general  rule. 

Baggallat,  L.  J.  I  am  of  the  same  opinion.  When  the  case  was 
before  Bowen,  J.,  two  questions  were  raised :  first,  whether  the  broker 
had  authority  to  bind  and  did  bind  the  defendants,  and  secondly 
whether,  assuming  that  he  had  done  so,  the  defendants  were  exonerated 
by  anything  which  subsequently  occurred.  The  first  question  is  one  of 
fact,  which  I  agree  ought  to  be  answered  in  the  affirmative.  Then  did 
anything  occur  subsequently  to  discharge  the  defendants  ?  It  is  said 
that  they  paid  the  brokers,  and  that  that  fact  operated  as  a  dischai^. 
I  may  say  that  I  doubt  whether  their  acceptances  being  in  settlement 
of  a  general  account  could  strictly  be  said  to  be  pa3'ment  for  the  oil,  bat 
I  am  content  to  treat  them  as  such.  What  then  was  the  effect  of  that 
payment?  If  the  dicta  in  Thomson  v.  Davenport  are  to  be  taken  as 
strictly  correct,  thej'  certainly  go  a  long  way  to  support  the  defendants* 
contention.  But  it  is  to  be  observed  that  they  were  mere  dicta^  and 
quite  unnecessary  to  the  decision.  The  largeness  of  those  dicta  has 
since  been  dissented  fh)m  by  Parke,  B.,  in  the  case  of  Heald  v.  Ken- 
worthy,  and  with  his  dissent  I  entirely  agree.  He  sought  to  limit  the 
qualification  of  the  general  rule  to  cases  in  which  the  seller  by  some 
conduct  has  misled  the  buyer  into  believing  that  a  settlement  has  been 
made  with  the  agent.  And  if  that  limitation  is  correct,  I  am  of  opinion 
that  there  is  no  such  payment  here  as  would  discharge  the  defendants. 

But  reliance  is  placed  upon  the  case  of  Armstrong  v.  Stokes  as  estab- 
lishing the  doctrine  that  the  buyer  is  released  fix>m  liability,  if  he  pars 
the  agent  at  a  time  at  which  the  seller  still  gives  credit  to  the  agent— 
and  it  is  contended  that  as  that  state  of  facts  existed  here,  the  defend- 
ants are  accordingly  discharged.  But  I  think  that  is  not  the  true  view 
of  the  decision  in  Armstrong  v.  Stokes.  It  must  be  accepted  with  refer- 
ence to  the  particular  circumstances  of  that  case.  There  at  the  time  of 
the  payment  by  the  principal  to  the  brokers,  the  sellers  still  gave  credit 
to  the  brokers  and  to  the  brokers  alone.  But  that  is  not  the  case  here; 
the  plaintiffs  it  is  true  gave  credit  to  Conning,  but  they  did  not  give 
him  exclusive  credit  I  do  not  think  I  am  running  counter  to  any  of 
the  decided  cases  in  thinking  that  this  judgment  must  be  affirmed. 

Brett,  L.  J.  The  material  facts  of  this  case  are  these.  There  is 
a  contract  for  the  sale  of  goods  made  between  the  plaintifl^  and  the 
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defendants  through  the  agency  of  one  Conning,  a  broker.  Bat  in  mak- 
ing this  contract  Conning  acted  solely  as  agent  of  the  defendants,  not 
as  agent  of  the  plaintiffs  at  all.  The  contract  was  for  ^^  cash  on  or 
before  delivery ; "  and  the  goods  having  been  delivered,  the  defendants 
pay  Conning,  who,  as  I  have  said  before,  was  their  agent  and  no  one 
else's.  Now,  apart  fi*om  authority,  I  should  certainly  say  that  a  pay- 
ment to  such  an  agent  could  not  be  a  good  payment  to  the  plaintiffs. 
But  then  it  is  said  that  it  is  a  good  payment  within  the  dicta  of  Thomson 
V.  Davenport ;  but  there  the  question  for  the  decision  of  the  court  was, 
not  whether  a  payment  by  the  principal  to  the  agent  precluded  the  seller 
from  suing  the  principal,  but,  whether  the  seller  could  sue  the  principal 
at  all.  The  main  proposition  laid  down  by  Lord  Tenterden  was  this, 
'^  that  if  a  person  sells  goods,  supposing  that  at  the  time  of  the  contract 
be  is  dealing  with  the  principal,  but  afterwards  discovers  that  the  person 
with  whom  he  has  been  dealing  is  not  the  principal,  but  agent  for  a 
third  person,  though  he  may  in  the  mean  time  have  debited  the  agent 
with  it,  he  may  afterwards  recover  the  amount  from  the  real  principal.'* 
He  then  introduces  a  qualification,  ''subject,  however,  to  this  qualifica- 
tion, that  the  state  of  the  account  between  the  principal  and  the  agent 
is  not  altered  to  the  prejudice  of  the  principal.*'  Now  the  terms  of  that 
qualification  are  certainly  very  wide,  and  Bayley,  J.,  in  qualiAing  the 
above  general  rule  uses  equally  wide  language :  '^  If  the  principal  has 
paid  the  agent,  or  if  the  state  of  accounts  between  the  agent  and  the 
principal  would  make  it  unjust  that  the  seller  should  call  on  the  princi- 
pal, the  fact  of  payment  or  such  a  state  of  accounts  would  be  an  answer 
to  the  action  brought  by  the  seller  where  he  had  looked  to  the  responsi- 
bility of  the  agent." 

And  Maule,  J.,  in  the  case  of  Smyth  v.  Anderson,  7  C.  B.  21,  ex- 
presses himself  in  the  same  general  terms.  But  there  again  the  point 
did  not  directly  call  for  decision.  Now,  I  think  it  is  not  fair  to  put  a 
strictly  literal  interpretation  on  the  language  used  b}'  judges  when 
merely  glancing  at  by  matters,  with  their  minds  mainly  directed  to 
another  question,  and,  tying  them  down  to  the  very  words  they  used, 
to  assume  that  those  words  contained  in  their  opinion  an  absolutely 
accurate  statement  of  the  law.  I  do  not  think  those  dicta  were  so  in- 
tended to  be  read.  In  Heald  v.  Eenworthy,  however,  the  question 
directly  arose.  And  Parke,  B.,  after  citing  the  dictum  of  Bayley,  J., 
to  the  effect  that  the  seller  cannot  sue  the  principal  if  the  state  of 
accounts  between  the  principal  and  the  agent  would  make  it  inequitable 
that  he  should  do  so,  proceeds  to  ask  what  equity  there  can  be,  unless 
it  is  something  arising  out  of  the  conduct  of  the  seller,  something  to 
induce  the  defendant  to  believe  that  a  settlement  has  already  been 
made  with  the  agent. 

If  the  authorities  stood  there,  I  should  have  no  doubt  that  the  limita- 
tion put  by  Parke,  B.,  on  the  earlier  wide  qualification  was  correct. 
But  it  is  suggested  that  that  limitation  was  overruled  in  Armstrong  v. 
Stokes.     I  think,  however,  that  the  court  there  did  not  intend  to  over* 
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rule  ity  bat  to  treat  the  case  before  them  as  one  to  which  the  limitatioQ 
did  not  applj'.  J  think  they  noticed  the  peculiar  character  of  Man- 
chester commission  merchants.  Probably  their  decision  means  this, 
that,  when  the  seller  deals  with  the  agent  as  sole  principal,  and  the 
nature  of  the  agent's  business  is  such  that  the  buyer  ought  to  believe 
that  the  seller  has  so  dealt,  in  auch  a  case  it  would  be  unjust  to  aliow 
the  seller  to  recover  from  the  principal  after  he  paid  Uie  agent.  Or  it 
may  perhaps  be  that  Blackburn,  J.,  finding  the  wider  qualification  in 
the  very  case  which  lays  down  the  general  rule,  felt  himself  bound  by 
the  terms  of  that  qualification,  and  applied  them  to  the  case  before  him. 

If  the  case  of  Armstrong  v.  Stokes  arises  again,  we  reserve  to  our- 
selves sitting  here  the  right  of  reconsidering  it. 

The  only  other  question  is  whether  the  present  case  falls  within  the 
qualification  as  limited  bj'  Parke,  B.,  whether  there  was  any  misleading 
conduct  on  the  part  of  the  plaintiffs.  But  the  only  thing  relied  on  by 
the  defendants  on  that  point  was  the  noninsistence  on  prepa3'ment  by 
the  plaintiffs.  And  I  do  not  think  that  that  amounted  to  laches,  or  was 
such  an  act  as  would  justify  the  defendants  in  supposing  that  Conning 
had  already  paid  the  plaintiffs. 

Baggallay,  L.  J.  I  wish  to  add  that  LitUedale,  J.,  in  the  case  in 
Thomson  v.  Davenport,  confined  his  judgment  to  the  general  rule. 

Appeal  dismissed} 
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Supreme  Court  of  Connecticut.     1880. 

[48  Conn.  314.] 

Assumpsit  for  goods  sold ;  brought  to  the  Court  of  Common  Fleis, 
and  tried  to  the  jury  on  the  general  issue  before  Mather,  J. 

On  the  trial  it  was  agreed  that  the  goods  for  the  value  of  whldi  flie 
action  was  brought  were  delivered  to  one  George  A.  Hoyle,  who  was 
carrying  on  the  business  of  a  saloon-keeper  in  Norwich,  ostensibly  on 
his  own  account,  and  that  the  credit  was  given  by  the  plaintiff  to 
Hoyle.  It  was  claimed  by  the  defendant  that  the  plaintiffs  knew  that 
Hoyle  was  doing  business  as  an  agent  when  they  sold  the  goods,  hot 
this  was  denied  by  the  plaintiffs. 

The  plaintiffs  claimed  that  at  the  time  the  goods  were  fhmished,  and 
for  a  long  time  afterwards,  thej'  supposed  that  Hoyle  was  the  real  pro- 

1  In  Dayison  v.  Donaldson,  9  Q.  B.  D.  623^  628  (C.  A.  1882),  Jbssbl,  M.  R^  nH: 
"  I  am  far  from  sajing  that  there  may  not  be  special  cases  in  which  mere  dels?  oo 
the  part  of  the  plaintiff  woold  be  held  to  be  sufficiently  misleading  oondnct ;  it  maj 
amount  to  a  representation  that  he  has  been  paid." 

With  the  principal  case  compare  Fzadley  o.  HyUnd«  d7  Fed.  Rep.  49  (U.  8.  C  C, 
8.  D.N.  Y.,  1888).— Ed. 
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prietor  of  ^e  place  and  business,  and  had  no  reason  to  suppose  others 
wise,  but  that  subsequently  they  received  information  that  led  them  to 
believe  that  he  was  only  an  agent,  and  that  the  real  proprietor  was  the 
defendant,  and  that  immediately  upon  this  discovery  they  ceased  to 
look  to  Hoyle  for  payment,  and  elected  the  defendant  as  their  debtor, 
and  brought  this  suit  to  recover  the  value  of  the  goods.  The  defend- 
ant denied  that  he  was  tiie  proprietor  of  the  saloon,  or  had  any  interest 
in  the  business,  though  he  admitted  that  he  was  the  owner  of  the  fix- 
tures and  some  of  the  property  in  the  saloon.  He  also  denied  that  the 
plaintiffs  made  their  election  of  him  as  their  debtor  as  soon  as  they  dis- 
covered, as  they  supposed,  that  he  was  the  proprietor,  but  continued  to 
give  credit  to  Hoyle. 

It  appeared  in  evidence  that  two  negotiable  notes  bearing  date  July 
25th,  1877,  and  payable  in  two  and  three  months,  had  been  given  by 
Hoyle  to  the  plaintiffs  for  the  account  of  the  goods  which  were  fur- 
nished, the  account  commencing  November  25th,  1876,  and  closing 
July  31st,  1877,  which  notes  were  still  retained  by  the  plaintiffs,  and 
have  never  been  surrendered  or  cancelled,  negotiated  or  paid ;  and  it 
was  claimed  by  the  defendant  that  the  notes  were  received  in  payment, 
which  was  denied  by  the  plaintiffs. 

The  plaintiffs  requested  the  court  in  writing  to  charge  the  jury  as 
follows :  — 

1.  If  the  plaintiffs  did  not  know  that  Hoyle  was  acting  as  agent, 
while  the  goods  were  being  furnished,  and  as  soon  as  they  discovered 
that  he  was  the  agent  of  Kenyon  they  elected  Kenyon  as  their  debtor 
instead  of  Hoyle,  your  verdict  should  be  for  the  plaintiffs ;  and,  under 
this  head,  it  is  for  you  to  find  as  a  matter  of  fact,  when,  if  ever,  the 
plaintiffs  had  such  information  as  required  them  to  make  their  election. 
The  plaintiffs  were  not  obliged  to  make  their  election  on  a  mere  rumor, 
but  only  on  such  information  as  they  could  rely  upon. 

2.  If  the  plaintiffs  knew,  while  they  were  furnishing  the  goods,  that 
Hoyle  was  an  agent,  but  did  not  know  whose  agent  he  was,  the  same 
role  applies  as  if  they  did  not  know  that  he  was  an  agent  at  all. 

3.  Taking  notes  for  an  antecedent  debt  does  not  discharge  the  debt, 
unless  it  is  expressly  agreed  between  the  parties  that  the  notes  shall 
be  received  as  payment  The  presumption  is  that  they  are  not  so 
received. 

4.  Even  if  the  plaintiffs  took  the  notes  as  payment,  but  did  not  have 
reason  to  know  at  the  time  that  Hoyle  was  Kenyon's  agent,  then, 
unless  the  notes  were  paid,  on  discovering  that  fact  they  were  still 
entitled  to  look  to  Kenyon. 

The  court  did  so  instruct  the  jury. 

The  defendant  requested,  in  writing,  the  court  to  charge  the  jury, 

that  if  the  plaintiffs  knew  that  Hoyle  was  agent,  and  then  received  his 

notes,  the  presumption  was  that  they  were  received  in  payment  of  the 

original  bill  and  that  they  elected  Hoyle  as  debtor.    The  court  declined 

to  so  charge,  but  did  chaise  that  if  the  plaintiffs  knew  that  Hoyle  was 
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agent  of  Kenyon,  and  then  received  his  notes,  the  presamptioQ  wu 
that  they  elected  Hoyle  as  their  debtor. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defenduit 
moved  for  a  new  trial  for  error  in  the  charge  of  the  court 

S.  JJitcas  and  O.  C.  Hipley,  in  support  of  the  motion. 

S.  S,  Thresher  and  -F.  T.  Brown^  contra. 

Park,  C.  J.  No  complaint  is  made  of  that  part  of  the  diarge  in 
which  the  court  instructed  the  jury  that,  if  the  plaintiflb  did  not  know 
at  the  time  of  the  sale  that  Hoyle  was  acting  as  agent,  and  as  soon  m 
they  discovered  that  he  was  so,  elected  to  make  his  principal  their 
debtor,  they  had  a  right  to  recover,  and  that  they  were  not  obliged  to 
make  their  election  upon  a  mere  rumor,  but  had  a  right  to  have  reliable 
information  to  act  upon ;  but  exception  is  taken  to  that  part  of  the 
charge  in  which  the  judge  said,  ^^  If  the  plaintiffs  knew,  while  they 
were  furnishing  the  goods,  that  Hoyle  was  an  agent,  but  did  not  know 
whose  agent  he  was,  the  same  rule  applied  as  if  they  did  not  know  he 
was  an  agent  at  all/' 

The  case  of  Thomson  v.  Davenport,  9  Barn.  &  Cress.  78,  fully  sos- 
tains  this  charge  of  the  court.^  .  .  . 

The  case  of  Raymond  v.  Crown  &  Eagle  Mills,  2  Met  319,  is  to 
the  same  effect  It  was  there  held  that  ^^  there  must  be  actual  knowl- 
edge, on  the  part  of  the  vendor,  of  the  relation  of  the  parties  and  their 
interest  in  the  matter,  to  exonerate  the  principal  hy  giving  credit  to 
the  agent" 

Complaint  is  also  made  of  that  part  of  the  charge  in  which  the  judge 
said  to  the  jury  that  ^'  even  if  the  plaintiffs  took  the  notes  as  payment, 
but  did  not  have  reason  to  know  at  the  time  that  Hoyle  was  the  i^nt 
of  the  defendant,  then,  unless  the  notes  were  paid,  on  discovering  that 
fact  they  were  still  entitled  to  look  to  the  defendant'^ 

Surely  the  plaintiffs  would  not  be  bound  by  an  agreement  to  take 
the  notes  of  Hoyle  in  paj^ment  without  any  knowledge  of  the  fact  that 
Hoyle  was  the  agent  of  the  defendant,  any  more  than  they  would  be 
bound  by  their  charge  of  the  goods  to  him  believing  him  to  be  the 
principal.  The  plaintiffs  were  entitled  to  the  right  of  an  election  to 
charge  the  defendant,  and  no  agreement  they  might  make  with  Hoyle, 
under  a  misapprehension  of  the  true  character  of  the  party  with  whom 
they  were  dealing,  could  deprive  them  of  that  right.  The  reason  why 
a  part}'  is  not  bound,  when  he  charges  the  agent  believing  him  to  be 
the  principal,  is  the  want  of  knowledge  that  another  is  the  buyer  in 
fact.  The  same  principle  must  prevail  in  a  case  where  the  agents 
notes  are  taken  without  that  knowledge. 

And  it  is  well  settled  that  the  taking  of  the  promissory  note  of  a 
debtor  for  an  antecedent  debt  is  not  of  itself  payment  Davidson  v. 
Bridgeport,  8  Conn.  472 ;  Bill  v.  Porter,  9  Conn.  23 ;  Freeman  «. 
Benedict,  87  Conn.  559. 

^  Here  was  stated  Thomson  v,  DaTenport,  ante,  p.  637.  — Edl 


SECT,  v.]  FORKET  V.  SHIPP.  723 

The  defendant  further  complains  of  the  refusal  of  the  court  to  charge 
the  jury,  as  requested  by  him,  '^  that  if  the  plaintiffs  knew  that  Hoyle 
was  an  agent,  and  then  received  his  notes,  the  presumption  is  that  they 
were  received  in  payment  of  the  original  bill,  and  that  he  elected  Hoyle 
as  his  debtor." 

We  have  already  seen  that  the  bare  fact  that  the  plaintLGb  knew  that 
Hoyle  was  an  agent  of  some  one  in  the  transaction,  was  not  enough  to 
distinguish  the  case  from  that  class  of  cases  where  such  knowledge 
does  not  exist  and  sellers  deal  with  agents  supposing  they  are  princi- 
pals. Such  being  the  case,  it  is  clear  that  the  court  committed  no 
error  in  refusing  to  charge  as  requested  by  the  defendant.  The  cases 
already  cited  show  that  the  facts  stated  create  no  such  presumption  as 
that  claimed. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  Judges  concurred.^ 


SECTION  V.  {continued). 
(C)  Ix  AS  Action  brought  bt  thb  Thibd  Pabtt  aoaiitbt  thb  Aobitt. 

FORNEY  V.  BARTLETT  SHIPP. 
Supreme  Court  of  North  Carouna.     1857. 

[4  Jones'  Law,  527.] 

Action  of  assumpsit,  tried  before  Bailbt,  J.,  at  a  Special  Term, 
July,  1857,  of  Lincoln  Superior  Court 

The  evidence  was  that  defendant  said  he  wished  to  employ  the 
plaintiff  to  superintend  the  iron-works  at  Madison  Forge ;  that  if  he 
would  undertake  the  business,  he  would  give  him  $12.50  per  month  as 
long  as  he  continued  to  work ;  to  which  the  plaintiff  agreed. 

Accordingly,  the  plaintiff  took  charge  of  the  iron- works,  and  the  first 
entry  he  made  in  the  book,  in  which  he  kept  his  account,  was  as  fol- 
lows :  "  June  7th,  1852.  Commenced  work  this  day  for  Wm.  Shipp ; 
employed  by  Bartlett  Shipp,  at  $12.50  per  month." 

It  was  further  proved  that  plaintiff  acted  as  superintendent  abont 
two  years  and  six  months,  and  during  that  time  issued  many  due  bills, 
payable  in  iron,  and  signed  the  same  as  agent  for  William  Shipp ;  that 
he  also  signed  many  receipts  in  the  same  way,  and  made  entries  in  the 
book  of  accounts  as  agent  It  was  further  proved  that  plaintiff  sold 
iron  and  iron-ware,  to  a  large  amount,  for  William  Shipp. 

The  court  charged  the  jury  that,  if  the  defendant  made  the  contract 
in  his  own  name,  and  engaged  himself  to  pay  the  plaintiff  for  his  work, 

1  Compare  Perkina  v.  Cady,  111  BCass.  818  (1873). .--Edw 
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I  without  disclosing  the  name  of  his  principal  (if  he  had  one),  he  would 

j  be  responsible  in  this  action,  and  the  jun*  should  so  find ;  but  if  the 

defendant  disclosed  his  principal,  or  if  the  plaintiff  contracted  with  bun 
knowing  that  the  defendant  was  making  the  contract  for,  and  on  ac- . 
coinit  of,  William  Shipp,  and  not  for  himself,  he  would  be  obliged  to 
resort  to  the  principal  and  not  to  the  agent,  and  the  plaintiff  in  that 
case  could  not  recover. 

The  defendant's  counsel  asked  the  court  to  instruct  the  jury  l^at, 
although  the  defendant  contracted  in  his  name  without  disclosmg  his 
principal,  yet,  if  the  plaintiff  found  out,  after  the  contract  was  made, 
and  before  he  commenced  work,  that  he  was  acting  for  William  Shipp, 
he  could  not  recover  in  this  action. 

The  court  declined  giving  such  instructions;  and  the  defendant 
excepted. 

The  defendant  relied  upon  the  fact  that  the  plaintiff  bat!  sold  inn 
and  castings,  to  a  large  amount,  belonging  to  William  Shipp,  and  in- 
sisted upon  this  counter-claim  as  a  set-off. 

But  the  court  instructed  the  jury  that  this  claim  in  favor  of  William 
Shipp  was  not  applicable  as  a  set-off  in  this  suit  against  the  defendant 
Defendant  again  excepted. 

There  was  a  verdict  in  favor  of  tlie  plaintiff,  and  judgment  was 
rendered  thereupon.    Defendant  appealed. 

Lander  and  Avery ^  for  the  plaintiff. 

Thompson  and  Hoke^  for  the  defendant 

Pearson,  J.  There  is  no  error.  We  are  to  assume  from  the  ver- 
dict ^'  that  the  defendant  made  the  contract  in  his  own  name,  and 
engaged  himself  to  pay  the  plaintiff  for  his  work,  without  disclosing  the 
name  of  his  principal."  The  plaintiff  having  done  the  work,  why 
should  not  this  contract  be  binding  ? 

It  was  said  in  the  argument  that  there  was  no  consideration  in 
respect  to  the  defendant  The  proposition  is  not  true.  The  contract 
was  supported  by  the  consideration  of  mutual  promises  between  the 

contracting  parties. 

The  fact  that  the  plaintiff  ''  found  out,"  before  he  commenced  work, 
that  the  work  was  to  be  done  for  William  Shipp,  and  not  for  the  defend- 
ant (his  father),  was  immaterial;  and  his  honor  properly  declined  to 
give  the  instruction  asked  for.  Suppose  William  Shipp  to  have  been 
an  infant,  or  a  bankrupt,  that  did  not  discharge  the  plaintiff  from  his 
promise  to  do  the  work ;  therefore  it  could  not  discharge  the  defendant 
from  his  promise  to  pay  for  it 

The  ruling  in  regard  to  the  defendant's  availing  himself  of  a  set-off, 
by  reason  of  a  supposed  balance  due  William  Shipp,  growing  out  of  the 
sale  of  castings,  was  in  strict  accordance  with  the  legal  rights  of  the 
parties.  If  William  Shipp  had  made  payments  to  the  plaintiff  (as  dis- 
tinguished from  a  setoff),  for,  and  on  account  of,  his  work,  that  would 
have  presented  a  different  question.  But  the  fact  that  the  plaintiff  (as 
was  alleged)  had  sold  castings  for  William  Shipp,  and  had  failed  to 
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acooant  therefor,  so  as  to  give  him  a  right  to  sue  for  an  account,  was 
properlj'  excluded  from  the  inquiry  involved  in  the  issues  joined  be- 
tween the  plaintiff  and  defendant 

Judgment  affirmecU 


HUTCHINSON  v,  WHEELER. 
Supreme  Judicial  Court  of  Massachusetts.    1862. 

[3  Alien,  577.] 

Contract  upon  an  account  for  work  and  labor. 

At  the  trial  in  the  Superior  Court,  a  trial  by  jury  was  waived,  and, 
upon  facts  which  are  stated  in  the  opinion,  judgment  was  rendered  for 
the  plaintiff,  and  the  defendant  alleged  exceptions. 

J.  E,  Maynddier^  for  the  defendant. 

C.  C.  Esty,  for  the  plaintiff. 

Dewet,  J.  The  defendant,  not  having  disclosed  the  fact  of  his 
agenc}'  at  the  time  of  making  the  contract  with  the  plaintiff  for  services 
to  be  rendered  by  him  at  a  stipulated  price,  is  personally  responsible 
for  the  payment  for  all  the  services  rendered  under  that  contract, 
unless  by  the  subsequent  facts,  and  the  acts  of  the  plaintiff  in  connec- 
tion therewith,  he  has  as  to  a  part  of  the  demand  been  discharged  from 
such  liability. 

These  facts  are,  1st,  That  the  plaintiff,  a  short  time  before  the  1st  of 
March,  1857,  and  several  months  after  the  labor  was  commenced,  was 
told  by  the  foreman  in  the  establishment  that  the  defendant  was  only 
an  agent,  and  that  the  '^  Feltonville  Horse-shoe  Company  "  was  the 
principal ;  but  the  plaintiff  was  not  told,  and  did  not  know  who  com- 
posed that  company.  The  company  was  a  joint  stock  company,  and 
was  not  incorporated.  2dly^  The  plaintiff  after  hearing  this  statement 
altered  the  charge  on  his  books  for  the  labor  performed  under  this  con- 
tract prior  to  1st  March,  1857,  from  "  E.  Wheeler"  to  the  "Felton- 
ville Horse-shoe  Company,"  and  this  continued  as  the  form  of  the 
charge  upon  the  books  until  a  short  period  before  the  commencement 
of  the  present  action,  when  the  plaintiff  altered  the  same  to  its  original 
form,  ' « E.  Wheeler,  Dr."  In  the  opinion  of  the  court  these  facts  do 
not  constitute  a  defence  of  this  action.  The  agent  made  no  disclosure 
of  his  agency  that  authorized  any  change  in  the  name  of  the  debtor, 
Dor  did  he  make  any  reference  to  any  other  party  who  was  responsible 
as  principal  The  mere  casual  statement  made  to  the  plaintiff  by 
another  person  did  not  necessarily  affect  the  liability  of  the  defendant 
upon  the  contract  he  had  made  with  the  plaintiff.  It  is  true  that 
the  plaintiff  upon  discovering  the  undisclosed  principal  might  have  the 
election  to  resort  to  him  for  payment,  but  he  was  not  bound  to  do  soy 
when  he  had  contracted  with  one  who  did  not  disclose  his  agency. 
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Nor  do  the  facts  show  any  election  by  the  plaintiff  to  resort  to  the 
principal,  made  under  such  circumstances  as  to  discharge  the  agent 
It  is  true  the  form  of  the  charge  on  the  book  was  altered,  an^  so 
remained  for  some  time.  But  no  notice  was  given  of  this,  and  this 
change  was  not  acted  upon,  and  no  attempt  was  made  to  enforce  the 
payment  of  the  claim  against  the  principal.  And,  indeed,  it  appears 
that  the  plaintiff  was  entirely  ignorant  who  were  the  parties  associated 
under  the  name  of  the  Feltonville  Horse-shoe  Company.  He  could  not 
have  elected  to  charge  the  Feltonville  Horse-shoe  Company  under  that 
name  as  a  legal  principal,  because  there  was  no  such  legal  body.  He 
could  not  be  said  to  have  elected  to  resort  to  the  individuals  composing 
that  company,  as  his  debtors,  because  their  names  were  wholly  an- 
known  to  them. 

The  rulings  of  the  Superior  Court  upon  the  question  of  law  raised 
before  ^at  court  were  correct  JEbcaptions  overmktL 


COBB,  Respondent,  v.  £[NAPP,  Appellant. 
Court  of  Appeals  of  New  York.     1877. 

[71  N.  Y.  348.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York,  affirming  a  judgment  in  favor  of  plaiDtiff, 
entered  upon  a  verdict.     (Reported  below,  10  J.  &  S.  91.) 

The  nature  of  the  action  and  facts  are  sufficiently  set  forth  in  the 
opinion. 

W.  A,  Coursen,  for  appellant. 

Albert  MatthewSy  for  respondent 

Church,  C.  J.  This  was  an  action  for  the  purchase-price  of  a 
quantity  of  wheat  alleged  to  liave  been  sold  by  the  plaintiff  to  the 
defendant.  The  defence  was  that  the  defendant  purchased  the  wheit 
as  agent  or  broker  for  C.  A.  Steen  &  Co.  It  seems  to  have  been  con- 
ceded that  the  defendant  did  in  fact  purchase  the  wheat,  as  a  broker, 
for  the  firm  named,  who  were  his  principals,  and  the  main  contention 
on  the  trial  was  whether  the  defendant  at  the  time  of  the  purchase  dis- 
closed his  principals,  aijd  whether  he  made  the  purchase  in  his  own 
name  and  upon  his  own  responsibility.  The  onl}'  exception  in  the  case 
is  upon  a  refusal  to  grant  a  nonsuit,  and  a  request  to  direct  a  verdict 
for  the  defendant.  The  court  chained  the  jury  that  a  broker,  although 
acting  for  another,  makes  himself  personally  liable  if  he  contract  ui  his 
own  name,  and  without  disclosing  the  name  of  his  principal,  and  that 
this  would  be  so,  although  the  seller  supposed  at  the  time  that  he  was 
acting  as  a  broker  or  agent  for  another ;  that  the  subsequent  disclosore 
of  the  principal,  and  the  commencement  of  an  action  against  him  by 
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the   seller,   would  not  discharge  the  broker  frOm  personal  liability. 
There  were  no  exceptions  to  the  charge,  and  I  do  not  understand  that 
the  learned  counsel  for  the  appellant  claims  that  it  was  erroneous  in 
these  respects;  but  he  insists,  from  the  facts  appearing  in  the  case, 
a  nonsuit  should  have  been  granted  or  verdict  oixiered  for  the  defend- 
ant.    There  was  a  sharp  conflict  of  evidence  between  the  parties  as  to 
what  took  place  at  the  time  of  the  contract.     This  court  has  no  power 
to   review  the  facts  any  further  than  to  ascertain  whether  they  are 
sufficient  upon  any  construction,  which  the  jury  were  authorized  to  give 
them  to  justify  a  verdict,  and  whether  any  fact  was  conclusively  proved 
which,  as  matter  of  law,  entitled  the  defendant  to  a  verdict.     The 
credibility  of  witnesses,  the  construction  of  ambiguous  evidence,  and 
in  general  inferences  to  be  drawn  from  circumstances,  are  exclusively 
for  the  jury.     These  views  have  been  so  often  reiterated  by  this  court, 
that  it  seems  idle  to  refer  to  them,  and  quite  unnecessary  to  cite 
authorities  to  sustain  them.      It  is   natural  that  parties   who  feel 
i^grieved  by  verdicts   should    struggle    to  have  what  they  regard 
as  injnstioe  remedied,  and  hence  it  is  the  almost  daily  experience  of 
this  court  to  have  questions  of  fact  pressed  upon  our  attention  in  some 
form  as  questions  of  law,  while,  except  in  a  few  cases,  the  review  of 
facts  is  confined  by  statute  to  the  Special  and  General  Terms  of  the 
courts  below.    Our  jurisdiction  is  fixed  by  the  constitution  and  the  stat- 
ute, and  we  have  no  authority  to  depart  from  their  limitations.    In  this 
case  the  evidence  of  the  defendant,  which  was  to  some  extent  corrobo- 
rated, if  true,  established  clearly  a  case  of  non-liabilitj'.    He  testified 
that  he  purchased  the  wheat  for  Steen  &  Co.,  and  so  informed  the 
plaintiff,  and  that  it  was  understood  that  Steen  &  Co.  was  to  pay  the 
purchase-price,  and  that  the  plaintiff  did  not  make  any  claim  against 
him  at  the  time,  nor  for  several  years  afterwards.     But  for  the  purpose 
of  determining  whether  it  was  a  legal  error  to  deny  the  motion  for  non- 
suit, we  must  take  the  evidence  of  the  plaintiff.      If  that  was  sufficient 
to  sustain  the  action,  the  jury  had  a  right  to  adopt  it.      The  plaintiff 
testified  that  not  only  was  the  principal  not  disclosed,  but  that  the 
defendant  ex{Aressly  purchased   the  wheat  on  his  own  credit,   and 
directed  that  it  be  charged  to  him ;  that  it  was  charged  to  him,  and 
a  bill  made  against  him,  which  he  repeatedly  promised  to  pa}'.    If  the 
Jury  adopted  the  plaintiff's  evidence,  it  made  a  clear  case  of  liability. 
(Story  on  Agency,  §§  266,  267 ;  44  N.  Y.  849.)     It  is  argued  that  be- 
cause the  defendant  stated  that  the  property  was  for  the  ^'Blissville 
Distiller}',"  and  was  to  be  delivered  there,  that  was  a  sufiScient  dis- 
closure of  the  principal,  but  this  is  not  conclusive.     The  plaintiff  states 
that  he  did  not  know  the  proprietors  of  the  distillery,  and  that  the 
defendant  directed  the  property  to  be  charged  to  him. 

The  case  of  Waddell  v,  Mordecai  (3  Hill  [South  Carolina  Rep.]  22) 
is  cited.  That  was  an  action  against  the  defendant  to  recover  $100 
paid  on  a  contract  executed  by  the  defendant  as  agent  of  a  brig,  and 
signed  *^  M.  C.  Mordecai  for  the  owners."    The  agent  had  paid  the 
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money  to  his  principals  before  the  commencement  of  the  action,  and 
the  court  held  that  the  plaintiffs  could  not  recover.  The  learned  judge 
who  delivered  the  opinion  reasoned  that  the  disclosure  was  sufficienty 
but  put  the  decision  upon  the  ground  mainly,  that  it  appearing  that  the 
defendant  had  acted  in  good  faith  and  delivered  the  money  to  bis 
principals,  the  equitable  action  for  money  had  and  received  could  not 
be  sustained.  The  general  current  of  authority  is  against  the  sufficiency 
of  such  a  signing  to  relieve  the  agent  from  liability,  but  it  is  unnecessary 
to  express  an  opinion  of  its  correctness,  because  in  this  case  the  agent, 
if  the  plaintiffs  evidence  is  to  be  credited,  contracted  expressly  on 
his  own  credit.  The  other  case  depended  on  is  Southwell  v.  Bowditch 
(1  Law  Rep.  [Coin.  Pleas  Div.]  100,  and  same  case  on  Apped, 
p.  374).  The  contract  signed  by  the  defendant  was :  ^^I  have  this  day 
sold  by  your  order,  and  for  your  account  to  my  principals,  five  tons," 
&Q.  The  Common  Pleas  Division  held  this  to  be  a  contract  of 
purchase  b}'  the  broker,  and  that  he  was  liable.  The  Court  of  Appeals 
reversed  the  decision,  holding  that  it  was  a  contract  of  sale  by  the 
broker,  and  not  of  purchase,  and  that  it  must  be  construed  according 
to  its  tenor  like  other  contracts.  This  decision  does  not  aid  the 
defendant. 

The  case  of  Raymond  v.  The  Proprietors  of  the  Crown  and  Eagle 
Mills  (2  Met  319)  is  in  point  for  the  plaintiff.^  .  .  . 

The  subsequent  disclosure  of  the  principals  b}*  the  agent,  and  the 
commencement  of  an  action  against  them,  is  not  conclusive  of  an 
election  to  hold  them  responsible  onl3%  (2  Met.  supra/  10  Qaeen's 
Bench  [L.  R.]  57.)  In  the  recent  case  of  Beymer  v.  Bonsall  (79  Peon. 
R  298),  it  was  held  that  neither  the  agent  nor  principal  in  such  a  case 
would  be  discharged  short  of  satisfaction.  The  fact  of  oommenciog 
the  action  and  the  statements  in  the  complaint  were  proper  forthejary 
upon  the  contested  fact,  but  the}^  did  not  operate  as  a  legal  dischaiga 
It  was  claimed  by  the  plaintiff  that  the  action  was  commenced  upon 
the  representation  of  the  defendant,  that  a  certain  responsible  person 
was  a  member  of  the  firm  of  Steen  &  Co.,  which  was  untrue ;  but,  bow- 
ever  this  was,  it  did  not  discharge  the  defendant 

The  case  was  properly  submitted  to  the  jury,  and  if  the  result  is 
wrong,  it  was  the  error  of  the  jury.  We  are  unable  to  find  any 
exception  in  the  case  justifying  a  reversal  of  the  Judgment,  and 
it  must  be  afiSrmed. 

All  concur.  Judgment  affirmed. 


^  Here  was  stated  Raymond  v.  Crown  &  Eagle  Mills,  2  Met  319.— Sa 
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(Z>)  Iv  AV  Action  brouoht  bt  thb  Aoeitt  aqaisvt  thb  Thibd  Pastt. 

ATKINSON  V.  COTESWORTH. 
Kino's  Bench.     1825. 

[3  B.  ^  C.  647.] 

Assumpsit  on  a  charter  party,  not  under  seal,  whereby  it  was 
matually  agreed  between  the  plaintiff,  commander  of  the  ship  Agaphea, 
then  lying  in  the  river  Thames,  and  the  defendant,  that  the  vessel 
should  take  a  cargo  to  Pernambuco,  and  bring  a  cargo  thence  to  Lon- 
don or  Liverpool,  according  to  the  directions  of  the  charterers'  agent 
in  the  Brazils,  and  deliver  the  same,  on  being  paid  freight,  at  and  after 
a  certain  rate  therein  specified,  by  a  good  bill,  payable  at  two  months 
from  the  day  of  final  discharge.  Breach,  non-payment  of  freight 
Plea,  non-assumpsit.  At  the  trial  before  Abbott,  C.  J.,  at  the  London 
sittings  after  last  Trinity  term,  it  appeared  tliat  the  plaintiff,  at  the 
time  of  making  the  charter  party,  was  the  commander  of  the  Agaphea^ 
whereof  David  Hodgins,  then  resident  in  Ireland,  was  owner.  Before 
the  vessel  returned  to  England,  Hodgins,  being  dissatisfied  with  the 
plaintiff,  appointed  one  Bain  as  his  agent,  to  receive  the  freight,  and 
gave  notice  to  the  defendant  to  pay  it  to  him,  which  he  accordingly 
did ;  but  before  it  was  paid,  the  plaintiff  demanded  that  it  should  be 
paid  to  himself  and  not  to  Bain.  Upon  these  facts  the  Lord  Chief- 
Justice  non-suited  the  plaintiff,  but  gave  bis  counsel  leave  to  move  to 
enter  a  verdict  in  bis  favor  for  £80,  which  appeared  to  be  due  to  him 
fh>m  the  owner.  In  Michaelmas  term  Gurney  obtained  a  rule  accord- 
ingly, and  now 

Scarlett  and  CampbeU  showed  cause.  The  plaintift'  in  this  case  was 
merely  the  agent  of  the  owner,  and  made  the  charter  party  for  his 
benefit.  In  the  absence  of  any  interference  by  the  owner,  he  might 
have  claimed  the  freight  from  the  defendant  But  when  the  owner 
intervened,  and  desired  the  freight  to  be  paid  to  a  third  person,  the 
authority  of  the  captain  was  at  an  end.  He  had  not  any  prospective 
lien  for  his  wages,  although,  if  he  had  received  the  money,  he  might 
then  have  set  off  the  sum  due  for  wages,  had  he  been  sued  by  the 
owner  for  the  money  so  received.  If  a  factor  receives  the  proceeds  of 
goods  sold  by  him  he  has  a  lien  on  the  money,  but  he  cannot  claim  the 
proceeds  from  the  vendee,  if  his  principal  intervenes,  and  desires  the 
payment  to  be  made  to  himself.  Smith  v.  Plummer,  1  B.  &  A.  575,  is 
expressly  in  point. 

Chimey  and  Chitty,  contra.  The  case  of  Smith  v.  Plummer  differs 
materially  from  the  present    It  does  not  appear  that  any  charter  party 
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was  executed  in  that  case  between  the  captain  and  the  defendant;  the 
latter  therefore  had  never  contracted  to  pay  freight  to  the  captaiu.  In 
the  present  case,  the  plaintiff  was  the  person  who  chartered  the  ship  to 
the  defendant ;  and  it  does  not  appear  on  the  face  of  the  instniment 
that  he  was  not  owner ;  the  defendant  must,  therefore,  be  taken  to 
have  contracted  to  pay  the  freight  to  him,  and  could  not  exonerate 
himself  from  his  liability  by  paying  it  to  a  third  person. 

Abbott,  C.  J.  I  am  unable  to  discover  any  solid  distinction  be 
tween  the  present  case  and  that  of  Smith  v.  Plummer.  Upon  the 
authority  of  that  case,  therefore,  I  am  of  opinion  that  the  nonsuit  was 
right.  The  only  distinction  now  pointed  out  between  the  two  cases  is, 
that  in  the  present  instance  a  charter  party  was  entered  into,  and  tbtt 
it  does  not  appear  that  any  such  instrument  existed  in  Smith  v.  Flam- 
mer.  Let  us  suppose  that  no  charter  party  was  made  in  that  case, 
then  the  freight  would  be  made  payable  generally  by  the  bill  of  lading, 
signed  by  the  commander  of  the  vessel.  Now  the  charter  party  en- 
tered into  by  this  plaintiff  and  defendant  does  not  specifj'  to  whom  the 
freight  was  to  be  paid ;  in  that  respect,  therefore,  the  case  is  the  same 
as  if  the  freight  had  been  stipulated  for  by  a  common  bill  of  lading. 
The  roaster  of  a  ship  has  no  prospective  lien  on  the  freight,  and  cannot 
insist  u[K)n  having  it  paid  to  himself,  although  a  payment  to  him  in  the 
absence  of  any  notice  by  the  owner  to  the  charterer  to  withhold  it, 
would  be  a  good  and  valid  pa3'ment  For  these  reasons  I  think  that 
this  rule  must  be  discharged.  Utile  discharged. 


GIBSON  V.  WINTER. 
King's  Bench.     1888. 

[5  B,  ^  Ad,  96.] 

Covenant  on  a  policy  of  assurance  under  seal,  executed  by  the 
defendants,  two  of  the  directors  of  the  Indemnity  Mutual  Blarine 
Assurance  Company,  wherein,  after  reciting  that  the  plaintiff  had 
represented  to  the  defendants  that  he  was  interested  in,  or  duly  author- 
ised as  owner,  agent,  or  otherwise,  to  make  the  assurance,  and  had 
covenanted  to  pay  the  premium,  it  was  witnessed,  that  in  considcntioo 
of  the  premises,  and  of  £80,  the  defendants  covenanted  with  the  plain- 
tiff that  the  capital  stock  and  funds  of  the  company  should  be  liable  to 
pay  and  make  good  all  such  losses  as  might  happen  to  the  suhject- 
matter  of  that  policy  in  respect  of  the  sum  of  £4000  thereby  assared, 
which  assurance  was  thereb}-  declared  to  be  upon  goods  laden  on 
board  the  ship  called  The  Courier^  lost  or  not  lost,  at  and  ftom  Rio  de 
Janeiro  to  a  market  in  Europe.  The  usual  clauses  of  the  policy  de- 
scribing the  risks,  dec,  were  then  set  out    The  interest  in  the  goods 
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was  averred  to  be  in  one  Le  Qaesne,  and  a  loss  by  the  perils  of  the 
sea.  Breach,  nonpayment  of  the  sum  of  £4000  by  the  defendants. 
Plea  (among  others),  that  the  defendants  within  a  reasonable  time 
after  the  loss,  and  before  the  commencement  of  this  suit,  to  wit,  on, 
&c.,  at,  &c.,  paid  to  the  plaintiff,  oat  of  the  capital  stock  and  funds  of 
the  company,  the  said  sum  of  £4000  in  the  said  policy  of  assurance  men- 
tioned, according  to  the  tenor  and  effect,  true  intent  and  meaning  of 
the  said  policy ;  and  upon  this  issue  was  joined.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Hilary  term,  1833, 
the  following  appeared  to  be  the  facts  of  the  case :  The  policy  was 
effected  on  goods  the  property  of  Mr.  Le  Quesne  of  Jersey,  who 
emploj'ed  the  plaintiff  and  his  partner,  one  Poindestrie,  insurance 
brokers  in  London,  for  that  purpose.  A  loss  having  occurred,  a  par- 
tial adjustment  to  the  amount  of  £3000  took  place  in  1829  between 
the  plaintiff  and  defendants,  the  defendants  then  knowing  that  Le 
Quesne  was  the  party  interested  in  the  goods  insured.  The  defend- 
ants on  that  occasion  gave  credit  to  the  plaintiff  for  £1524  ds  due  from 
him  to  them  for  premiums  of  insurance  on  ships  and  property  of  other 
persons,  in  part  payment  of  this  £3000,  and  paid  the  balance,  £1475 
ll«.y  in  cash  to  the  plaintiff.  On  the  17th  of  July  the  plaintiff 
informed  Le  Quesne,  by  letter,  that  he  had  obtained  a  settlemept  of 
£3000  on  account,  which  sum  would  appear  to  the  credit  of  his,  Le 
Quesne's,  account  at  two  months  from  that  date.  Le  Quesne,  in  his 
answer,  said,  *^  The  same  is  placed  in  due  conformity."  In  the  first 
week  of  October,  1829,  the  plaintiff  became  bankrupt,  without  having 
paid  over  to  Le  Quesne  either  the  amount  received  by  him  or  that 
allowed  in  account  by  the  defendants,  and  this  action  was  in  fact 
brought  by  Le  Quesne  in  the  name  of  the  plaintiff  to  recover  from  the 
defendants  £1524  9s,  y  on  the  ground  that  the  plaintiff  was  authorized 
to  receive  the  amount  of  the  loss  in  money  onl^,  and  that  a  payment 
in  any  other  way  was  not  binding  on  his  principal.  Lord  Tenterden 
was  of  opinion  that  that  general  rule  ought  to  prevail,  unless  Le  Quesne 
had,  in  this  case,  rec(^nized  and  adopted  the  mode  of  payment ;  and 
observed  that  if  the  mode  of  payment  had  been  made  known  to  Le 
Quesne,  and  he  had  not,  within  a  reasonable  time,  objected  to  it,  he 
must  be  taken  to  have  adopted  it ;  that  the  question  was,  whether  he 
did  know  it  Gibson,  his  Lordship  observed,  in  his  letter  of  the  17th 
of  Jvly^  informed  Le  Quesne  only  that  he  had  obtained  an  adjustment 
to  the  amount  of  £8000,  not  that  he  had  received  actual  payment  of 
that  sum,  and  that  that  sum  would,  at  the  end  of  two  months,  be 
placed  to  his,  Le  Quesne's,  credit :  Le  Quesne,  in  his  answer,  after 
adverting  to  the  adjustment,  said,  *'the  same  is  placed  in  due  con- 
formity.'* And  he  told  the  jury  to  find  for  the  defendants  if  they 
thought  Le  Quesne  meant  to  give  credit  for  £3000  to  Gibson,  and  to 
accept  him  as  his  debtor  instead  of  the  defendants.  The  jury  found 
for  the  defendants. 
A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  Le 
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Quesne's  assent  was  not  proved,  and  that  although  in  general  where  an 
agent  is  emploj'ed  to  receive  mone^^  of  a  debtor,  and  the  debtor  pays 
him  mone}',  the  debtor  is  discharged,  yet  if  the  debtor  does  not  pay  in 
money,  but  settles  the  account  by  writing  ofP  so  much  money  as  may  be 
due  from  the  agent  to  him,  the  latter  is  not  discharged. 

Sir  J.  Campbell^  S.  6.,  Sir  J.  Scarlett^  and  Tomlinson  showed 
cause. 

-R.  V.  Richards^  contra.  Our,  adv.  rndt, 

Denman,  C.  J.  On  the  trial  before  the  late  Lord  Tektkrden,  at 
the  sittings  after  Trinity  term,  the  defendant  had  a  verdict,  on  the 
ground  that  Le  Quesne  had  acquiesced  in,  and  adopted  the  mode  of, 
payment  to  the  plaintiff,  and  was  bound  b}*  it.  Mr.  Pollock  moved  for 
a  new  trial  in  the  following  term :  The  case  was  afterwards  fallj 
argued  before  us ;  and  if  it  had  depended  upon  the  propriet}-  of  tbe 
verdict  we  should  have  thought  it  right  to  submit  the  case  to  the  con- 
sideration of  another  jury,  for  we  are  by  no  means  satisfied  that  there 
was  sufficient  evidence  of  adoption  bj'  Le  Quesne,  as  he  was  never 
correcti}'  informed  of  the  real  state  of  facts. 

Another  objection  was,  that  as  the  covenant  was  with  Gibson,  and  he 
only  could  sue  upon  it,  payment  to  him,  in  any  mode  by  which  he  was 
bound,  would  be  a  good  payment  as  against  Le  Quesne ;  and  that  as 
the  settlement  with  the  plaintiff  bound  him,  it  equally  bound  Le  Quesne 
suing  in  his  name.  And  upon  full  consideration,  we  are  of  opinion 
that  this  objection  is  valid. 

The  plaintiff,  though  he  sues  as  a  trustee  of  another,  must,  in  a 
court  of  law,  be  treated  in  all  respects  as  the  party  in  the  cause :  if 
there  is  a  defence  against  him,  there  is  a  defence  against  the  cestw  que 
trust  who  uses  his  name ;  and  the  plaintiff  cannot  be  permitted  to  say 
for  the  benefit  of  another  that  his  own  act  is  void,  which  he  cannot  say 
for  the  benefit  of  himself. 

The  following  are  the  authoiities  which  appear  to  us  fully  to  warrant 
this  position.  In  Bauerman  v.  Radenius  (in  which  the  question  was, 
whether  the  admission  by  the  plaintiff,  who  was  clearlj*  a  trustee  for 
another,  could  be  received  in  evidence),  Lord  Kenyon,  7  T.  R.  668, 
says :  '^  If  the  question  that  has  been  made  in  this  case  had  arisen 
before  Sir  Matthew  Hale,  or  Lords  Holt  or  Hardwicke,  I  believe  it 
would  never  have  occurred  to  them,  sitting  in  a  court  of  law,  that  they 
could  have  gone  out  of  the  record,  and  considered  third  persons  as  par- 
ties to  the  cause.  If  the  plaintiffs  may  be  taken  to  be  off  the  record, 
then  they  may  be  examined  as  witnesses ;  and  yet  it  is  not  pretended 
the}'  could  have  been  examined.  I  cannot  conceive  on  what  ground 
it  can  be  said  that  they  may  be  considered  not  as  the  parties  to  the 
cause  for  the  purpose  of  rejecting  their  admissions,  and  yet  as  the 
parties  to  the  cause  for  the  purpose  of  preventing^heir  being  examined 
as  witnesses.  I  take  it  to  be  an  incontrovertible  rule,  that  an  admis- 
sion made  by  the  plaintiff  on  the  record  is  admissible  evidence."    So  a 


SECT,  v.]  GIBSON  V.   WINTER.  *  733 

release  by  the  plaintiff  on  the  record  suing  for  the  benefit  of  another 
was  decided,  in  a  case  before  Lord  Mansfield  (cited  in  Bauerman  v, 
Badenius,  7  T.  K.  666),  to  be  a  good  answer  at  law,  and  Lawrence,  J., 
expresses  the  same  opinion  in  the  case  last  mentioned ;  and  courts  of 
law  have  been  in  the  habit  of  exercising  an  equitable  jurisdiction  on 
motion,  and  setting  such  releases  aside,  or  preventing  the  defendant 
from  pleading  them,  as  in  Legh  v.  Legh,  1  Bos.  &  P.  447,  Payne  v, 
Rogers,  Doug.  407,  Jones  v,  Herbert,  7  Taunt.  421,  and  Abbott,  C.  J., 
in  Scaife  v.  Johnson,  3  B.  &  C.  422,  and  many  other  cases,  whicli 
practice  shows  very  clearly  the  opinion  of  the  courts,  that,  but  for 
their  equitable  interference,  the  real  plaintiff  would  be  barred.  In  Craib 
V.  D'Aeth,  7  T.  R.  670,  note  (6),  the  circumstances  of  fraud  upon  the  real 
plaintiff  were  replied ;  but  no  objection  appears  to  have  been  taken  on 
this  ground,  and  the  general  practice  is  undoubtedly  to  apply  specially 
to  the  court.  Again,  in  Alner  r.  George,  1  Campb.  892,  where  trus- 
tees, for  the  benefit  of  creditors,  sued  in  the  name  of  the  insolvent, 
Lord  EUenborough  held  that  a  receipt  in  full  for  the  amount  b3'  the 
plaintiff  was  an  answer  to  the  action;  and  his  Lordship  said:  *^If  a 
motion  had  been  made  in  term  time  to  prevent  the  defendant  from 
availing  hioSself  of  this  defence,  perhaps  we*might  have  interfered. 
Sitting  here,  I  can  only  look  to  the  strict  legal  rights  of  the  parties  upon 
the  record ;  and  there  can  be  no  doubt  that  a  receipt  in  full,  where  the 
person  who  gave  it  was  under  no  misapprehension,  and  can  complain 
of  no  fraud  or  imposition,  is  binding  upon  him.  The  plaintiff  might 
have  released  the  action ;  and  it  is  impossible  to  admit  evidence  of  his 
attempting  to  defraud  others." 

In  Jones  v.  Yates,  9  B.  &  C.  539,  Lord  Tenterden  says:  '^  We  are 
not  aware  of  any  instance  in  which  a  person  has  been  allowed,  as  plain- 
tiff in  a  court  of  law,  to  rescind  his  own  act,  on  the  ground  that  such 
act  was  a  fraud  on  some  other  person,  whether  the  party  seeking  to  do 
this  has  sued  in  his  own  name  only,  or  jointly  with  such  other  person  ; '' 
and  therefore  it  was  held,  that  where  one  of  two  partners  disposed  of 
some  of  their  effects  in  fraud  of  the  other,  both  could  not  sue  in  a  court 
of  law  to  recover  for  them,  in  an  action  of  trover. 

Upon  principle,  and  upon  these  authorities,  we  are  of  opinion  that 
if  there  be  a  good  defence  against  the  plaintiff,  there  is  a  good  defence 
against  Le  Quesne  suing  in  his  name. 

The  only  remaining  question  is,  whether  there  is  a  good  defence 
against  the  plaintiff. 

Now,  if  the  plaintiff  was  suing  for  himself,  it  is  clear  that  the  plea  of 
payment  would  have  been  proved ;  for  credit  given  to  the  plaintiff  by 
mutual  agreement  for  the  amount  of  the  premiums  was  equivalent  to 
pa3*ment  by  the  plaintiff  to  defendants  of  that  amount  on  account  of 
the  premiums,  and  a  payment  by  the  defendants  to  the  plaintiff  of  the 
same  sum  on  account  of  the  loss. 

We  therefore  think  that  the  defendants  were  no  longer  liable ;  but  as 
this  point,  upon  which  we  decide  the  case,  was  intended  to  have  been 
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reserved,  if  necessary,  by  Lord  Tenterdek,  in  which  case  a  non- 
sait  would  have  been  directed,  we  think  that  a  similar  rule  should  be 
now  pronounced.  NonauU  to  be  entered. 


ISBERG  V.   BOWDEN. 
Exchequer.     1853. 

[8  Exch,  852.] 

This  was  an  action  on  a  charter  party  for  freight.  The  declaration 
stated  that  it  was  agreed  by  charter  party,  between  the  plaintiff,  therein 
described  as  the  master  of  the  ship  Clio^  and  the  defendant,  that  the 
said  ship  should  proceed  to  certain  places  in  the  sea  of  Azof  (in  the 
charter  party  mentioned),  and  load  a  cargo  of  tallow,  &a,  to  discharge 
the  same  at  certain  ports  (also  mentioned)  at  a  certain  freight,  one 
half  of  such  freight  to  be  paid  in  cash  on  unloading  and  right  deliveij 
of  the  cargo,  and  the  remainder  by  approved  bills  on  London,  at  three 
months'  date,  or  in  cash,  less  discount,  at  £5  per  cent  p^r  annum,  at 
merchant's  option.  The  declaration  then  proceeded  to  state  the  load- 
ing of  the  vessel  with  a  complete  cargo,  and  the  unloading  thereof  at 
the  port  of  discharge,  the  amount  of  the  freight,  that  the  defendant  bad 
notice,  and  that,  although  the  defendant  had  paid  the  plaintiff  ooe-half 
the  amount  of  the  freight,  yet  he  had  not  paid  the  residue,  or  satisfied 
the  plaintiff's  claim  b}*  approved  bills. 

The  defendant  pleaded,  as  to  £87  6^.,  parcel  of  such  residue,  that 
the  plaintiff  entered  into  the  charter  part}^  as  the  master  of  the  vessel 
for  and  on  behalf  and  as  agent  of  one  Carl  Gustaff  Wolff,  the  owner; 
and  that  the  plaintiff  has  no  beneficial  interest  in  the  charter  party,  and 
has  no  lien  whatever  on  the  residue  of  the  freight  or  any  part  thereof; 
and  that  the  plaintiff  has  brought  this  action  solely  as  agent  and  trastee 
of  the  said  owner ;  and  that  at  the  time  the  residue  of  the  freight  be- 
came due  and  paj-able,  the  defendant  gave  the  plaintiff  notice  that  he 
elected  to  pa^*  the  residue  of  the  freight  in  cash  less  discount,  at,  dbc, 
and  not  by  bills ;  and  further,  that  at  the  time  when  the  residue  of  the 
freight  became  due  and  paj'able,  the  said  G.  G.  Wolff  was  and  still  is  in- 
debted to  the  defendant  in  an  amount  equal  to  the  said  sum  of  £86  6«. 
The  plea  concluded  b}^  offering  to  set  off  that  amount  in  the  usual  way. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  last  Easter  Term  (May  4)  by 

Unthxmky  in  support  of  the  demurrer. 

MeHish^  contra. 

Martin,  B.^  Mr.  Unthank,  in  support  of  the  demurrer,  contended, 
that,  as  the  plea  was  bad  at  common  law,  and  could  only  be  supported 

1  After  stating  the  case.  —  Ei>. 
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by  yirtae  of  the  statute  of  setoff,  2  Geo.  2,  c.  22,  s.  18 ;  8  Geo.  2,  a 
24,  s.  5,  inasmuch  as  the  plaintiff  in  the  action  was  not  the  debtor  to 
the  defendant,  the  case  was  not  within  the  statute.  Mr.  Mellish,  on 
the  other  hand,  admitted  that  the  plea  was  bad  at  common  law,  but 
contended  that  the  statute  had  received  a  construction  in  several  cases, 
which  he  cited,  and  to  which  we  shall  presently  refer ;  and  that,  upon 
such  construction,  the  plea  could  be  maintained. 

The  statute  enacts,  ^^That  where  there  are  mutual  debts  between 
the  plaintiff  and  the  defendant  one  debt  may  be  set  against  the  other.'' 
This  is  the  whole  enactment  as  applicable  to  the  present  case,  and 
upon  its  true  construction  the  question  depends.  If  the  words  of  the 
statute  had  been,  that  where  there  were  ^*  mutual  debts  "  the  one  might 
be  set  against  the  other,  the  argument  of  Mr.  Mellish  would  have  had 
more  weight ;  but  those  are  not  the  only  words,  for  the  debts  are  to  be 
mutual  debts  between  the  plaintiff  and  the  defendant,  and  there  is  no 
debt  here  due  from  the  plaintiff  at  all ;  and  except  the  words  ^^  between 
the  plaintiff  and  the  defendant"  can  be  excluded,  the  plea  cannot  be 
maintained. 

In  support  of  his  view,  Mr.  Mellish  cited  the  case  of  Coppin  v,  Craig, 
7  Taunt.  243,  where  a  plea  in  substance  the  same  as  the  present  was 
pleaded.  The  plea  was  not  demurred  to,  and  its  validity  or  non-validity 
in  point  of  law  seems  never  to  have  been  considered  at  all,  and  the 
matter  decided  by  the  court  was  quite  collateral  to  the  present  question. 
So  also  a  case  of  Jarvis  v.  Chappie,  2  Chit.  Rep.  387,  where  a  similar 
plea  was  pleaded,  was  relied  on.  That  was  an  action  by  an  auctioneer 
for  goods  sold  and  delivered,  and  the  defendant  pleaded  that  the  plain^ 
tiff  sold  as  agent  for  one  Tappinger,  who  was  indebted  to  the  defend- 
ant, which  debt  was  pleaded  as  a  set-off.  The  plaintiff  replied,  that 
the  goods  were  not  the  goods  of  Tappinger,  and  were  not  sold  by  the 
plaintiff  as  his  agent ;  upon  which  issue  was  Joined.  The  plaintiff  was 
nonsuited  at  the  trial,  and  the  application  to  the  court  was  to  set  aside 
this  nonsuit  It  is  at  once,  therefore,  obvious  that  the  present  question 
could  not,  by  possibility,  have  arisen  under  such  circumstances. 

The  case  of  Carr  v.  Hincbliff,  4  B.  &  C.  547,  and  several  other  cases 
decided  on  the  same  principle,  were  also  cited.  It  is  quite  true  that 
there  are  expressions  in  the  judgments  of  the  learned  judges  in  that 
case  which  seem  to  support  Mr.  Mellish's  argument;  but  the  real 
ground  upon  which  that  and  many  other  cases  proceeded,  decided  on 
the  same  point,  is,  that  where  a  principal  permits  an  agent  to  sell  as 
apparent  principal,  and  afterwards  intervenes,  the  buyer  is  entitled  to 
be  placed  in  the  same  situation  at  the  time  of  the  disclosure  of  the  real 
principal,  as  if  the  agent  had  been  the  real  contracting  party,  and  is 
entitled  to  the  same  defence,  whether  it  be  by  common  law  or  by 
statute,  payment  or  set-off,  as  he  was  entitled  to  at  that  time  against 
the  agent,  the  apparent  principal.  The  cases  of  Carr  v.  Hincbliff, 
George  v.  Claggett,  Rabone  r.  Williams,  &c.,  are  all  explained  on  that 
principle  in  Tucker  v.  Tucker,  4  B.  &  Ad.  750.    By  this  case,  and  that 
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of  Wake  v.  Tinkler,  16  East,  86,  and  a  case  referred  to  by  Manyatt 
(Lane  v.  Chandler,  7  East,  153),  the  cases  of  Bottimley  v.  Brook, 
1  T.  R.  622,  and  Rudge  v.  Back,  1  T.  R.  622,  must  be  considered  as 
entirely  overruled ;  and  the  case  of  Tucker  v.  Tucker  goes  far  to  show 
that  the  statute  of  set-off  is  confined  to  the  legal  debts  between  the 
parties,  the  sole  object  of  the  statute  being  to  prevent  cross  actions 
between  the  same  parties. 

The  case  of  Stackwoad  v.  Dunn,  3  Q.  B.  822,  vras  cited  on  behalf  of 
the  defendant.  It  is  enough  to  say,  that  this  case  goes  much  beyond 
that.  In  that  case,  it  seems  to  have  been  ruled  that,  the  demurrer 
having  confessed  the  truth  of  the  pleas,  the  parties  to  the  suit  ought  to 
be  considered  those  who  are  alleged  in  the  plea,  and  so  the  set-off  was 
between  the  parties.  The  cases  cited  in  Story  on  Agency,  page  361, 
sect.  409,  as  the  authorities  for  what  is  there  stated,  are  those  already 
adverted  to  from  7  Taunt.  237  and  243,  and  have  been  shown  not  to 
support  the  general  proposition. 

In  this  case  the  party  whom  the  defendant  agreed  to  pay  was  the 
plaintiff,  but  the  plaintiff  was  not  the  party  who  agreed  to  pay  the  de- 
fendant the  debt  sought  to  be  set  off ;  and  we  think  that,  looking  at 
the  plain  words  of  the  statute,  we  best  give  effect  to  the  true  rule  now 
adopted  by  all  the  courts  at  Westminster  for  its  construction,  by  hom- 
ing that,  inasmuch  as  the  debts  are  not  mutual  debts  between  the 
plaintiff  and  the  defendant,  the  one  cannot  be  a  set-off  against  the 
other. 

This  is  acting  upon  the  rule  as  to  giving  effect  to  all  the  words  of  the 
statute,  a  rule  universally  applicable  to  all  writings,  and  which,  we 
think,  ought  not  to  be  departed  from  except  upon  very  clear  and  strong 
grounds,  which  do  not,  in  our  opinion,  exist  in  this  case. 

Judgment /or  the  plaintiff} 


RHOADES  V.   BLACKISTOK  and  others. 
Supreme  Judicial  Court  of  Massachusetts.     1871. 

[106  Man.  3S4.] 

Contract  for  breach  of  an  agreement  to  sell  and  deliver  coaL  At 
the  trial  in  this  court,  before  Colt,  J.,  the  plaintiff  testified  that  after 
the  making  of  the  alleged  agreement,  and  its  breach  by  the  defendants, 
he  was  adjudged  a  bankrupt ;  '^  that  he  made  the  agreement  while  act- 
ing as  agent  of  Alonzo  V.  Lynde,  under  authority  from  him,  and  made 
it  as  agent ;  that  he  owed  Lynde  a  large  sum  of  money,  and  had  trans- 
ferred his  coal  business  to  him  as  security  for  the  debt ;  that  it  was 
agreed  between  them,  that  Lynde  was  to  furnish  the  capital,  and  was 

1  Aoc.:  Alflop  V,  Gaines,  10  Jolms.  396  (1S13).^E]>. 
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to  receive  all  the  profits  of  the  business,  except  enough  to  support  the 
plaintiff  and  his  family,  until  the  debt  should  be  paid ;  that  after  the 
debt  was  paid  the  property  was  to  be  his,  and  the  profits  of  the  busi- 
ness ;  and  that  he  had  no  propert}*  in  the  coal,  or  interest  other  than 
as  stated,  and  his'  own  money  was  not  invested  in  the  business ;  but 
that  he  was  to  have  his  living  out  of  the  business  until  the  debt  was 
paid." 

The  defendants  objected  that  the  plaintiff  could  not  maintain  the 
action,  and  the  judge  reported  the  case  for  the  determination  of  the 
full  court,  if  the  court  should  be  of  opinion  that  the  plaintiff  could  not 
maintain  the  action,  judgment  to  be  for  the  defendants,  otherwise  the 
case  to  stand  for  trial. 

T.  H.  Sweetser  and  (7.  Abbots  for  the  plaintiff. 

W.  A.  JPield^  for  the  defendants. 

Colt,  J.  It  is  a  well-established  rule  of  law,  that  when  a  contract, 
not  under  seal,  is  made  with  an  agent  in  his  own  name  for  an  undis- 
closed principal,  either  the  agent  or  the  principal  ma}*  sue  upon  it  If 
the  agent  sues,  it  is  no  ground  of  defence  that  the  beneficial  interest  is 
in  another,  or  that  the  plaintiff,  when  he  recovers,  will  be  bound  to 
account  to  another.  There  is  an  additional  reason  for  giving  this 
right  to  the  agent,  when  he  has  a  special  interest  in  the  subject  matter, 
or  a  lien  upon  it.  But  the  rule  prevails  when  the  sole  interest  under 
the  contract  is  in  the  principal  The  agenfs  right  is  of  course  subor- 
dinate to  and  liable  to  the  control  of  the  principal,  to  the  extent  of  his 
interest.  He  may  supersede  it  by  suing  in  his  own  name,  or  otherwise 
suspend  or  extinguish  it,  subject  only  to  the  special  right  or  lien  which 
the  agent  may  have  acquired.  Colbum  v.  Phillips,  13  Gray,  64.  Fair- 
field V.  Adams,  16  Pick.  383.     Story  on  Agency,  §  403. 

In  this  case,  the  contract  relied  on  was  made  by  the  plaintiff  in  his 
own  name,  as  agent  for  an  undisclosed  principal,  who  does  not  now  in 
any  way  interpose.  But  admitting  the  law  of  principal  and  agent  as 
that  stated,  the  defendants  further  contend  that  the  plaintiff's  right  of 
action  passed  to  his  assignees  in  bankruptcy,  who  were  appointed  in 
proceedings  commenced  after  the  alleged  breach.  It  appears  that  the 
plaintiff  made  the  contract  in  the  course  of  a  business  which  he  was 
carrying  on  for  Alonzo  V.  Lynde,  and  which  he  had  previously  trans- 
ferred to  Lynde  as  security  for  a  debt,  with  the  agreement  that  after 
the  debt  was  paid  the  property  was  to  be  his  with  the  profits  of  the 
business,  Lynde  furnishing  all  the  capital  and  receiving  all  the  profits, 
except  enough  for  the  support  of  the  plaintiff  and  his  family,  until  the 
debt  should  be  paid.  And  it  is  claimed  that  upon  these  facts  the 
plaintiff  had  such  a  legal  and  equitable  interest  in  the  contract  that 
it  must  pass  by  the  bankruptcy  proceedings  to  the  assignees. 

Assignees  in  bankruptcy  do  not,  like  heirs  and  executors,  take  the 
whole  legal  title  in  the  bankrupt's  property.  They  take  such  estate 
only  as  the  bankrupt  had  a  beneficial  as  well  as  legal  interest  in,  and 
which  is  to  be  applied  for  the  payment  of  his  debts.    To  a  plea  that 
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the  plaintiff  is  a  bankrupt,  and  that  all  his  estate  vested  in  bis  ss- 
signeesy  it  is  a  good  replication  that  the  whole  beneficial  interest  in  the 
contract  or  demand  in  suit  was  vested  by  prior  assignment  in  a  third 
part}*,  for  whose  benefit  the  suit  is  prosecuted.  If,  however,  the  bank- 
rupt has  any  beneficial  interest  in  the  avails  of  the  suit,  then  the  whole 
legal  title  vests  in  his  assignee,  and  the  action  must  be  in  his  name, 
for  there  cannot  be  two  legal  owners  of  one  contract  at  the  same  time. 
Webster  v.  Scales,  4  Dougl.  7.  Winch  t;.  Keeley,  1  T.  R.  619.  Car^ 
penter  v.  Marnell,  3  B.  &  P.  40. 

In  most  of  the  English  cases  in  which  these  rules  have  been  applied, 
there  was  an  assignment  of  a  chose  in  action  by  the  bankrupt  to  a 
third  party,  made  before  the  bankruptcy,  and  thej'  have  mainly  turned 
on  the  question  whether  the  transfer  was  absolute  or  only  as  security 
for  debt,  and  if  as  secunt}*  only,  then  further,  on  the  question  wnether 
the  security  was  of  greater  value  than  the  debt  secured,  at  the  time  of 
the  bankruptcy.  The  case  of  D'Arnay  v.  Chesneau,  13  M.  &  W.  796, 
809,  relied  on  at  the  argument,  was  of  this  description,  and  Baron 
Parke  there  declared  ^^  that  if  the  debt  to  be  secured  was  less  than  the 
debt  assigned,  and  there  was  nothing  more  than  a  simple  assignment 
of  the  debt  as  a  security,  the  right  of  action  would  vest  in  the  insol- 
vent's assignees.  In  such  a  case  they  would  have  an  immediate  inter- 
est in  the  sum  to  be  recovered,  from  which  benefit  to  the  crediton 
might  result,  and  they  would  not  have  been  bound  to  refund  all  they 
had  recovered  to  the  equitable  assignee  of  the  debt  (their  cestui  gut 
trust) y  which  is  the  proper  criterion.''  Dangerfield  v.  Thomas,»9  Ad. 
&  £1.  292. 

The  court  are  of  opinion  that  the  rule  in  these  cases,  if  ever  ^>pli- 
cable  to  a  case  where  an  agent  sues  upon  a  contract  made  in  the  coarse 
of  his  agency,  where  the  suit  is  subject  to  the  control  of  the  principal, 
cannot  be  applied  to  defeat  the  plaintiff's  action  here.  The  pledged 
propert}'  consisted  of  a  business  to  be  carried  on  with  the  capital  of 
the  party  to  whom  it  was  transferred.  The  contracts  made  in  the 
course  of  it  were  the  contracts  of  the  principal.  The  agent  had  no 
immediate  beneficial  interest  in  them.  His  interest  was  only  in  the 
future  profits,  and  that  contingent  on  their  being  sufficient  to  pay  the 
debt  he  owed.  The  contract  of  Lynde  to  restore  the  property  to  .tbe 
plaintiff  was  executory,  and  there  was  no  claim  that  the  contingencj 
had  happened  upon  which  the  business  and  property  were  to  become 
the  plaintiff's.  The  inference  from  the  facts  reported  is,  that  it  did 
not.  The  support  which  he  was  to  have  for  himself  and  his  family  was 
plainly  in  compensation  for  his  agency  in  the  business.  And  there  is 
nothing  to  show  that  the  creditors  in  bankruptcy  have  any  valuable 
interest  in  the  contract  declared  on.  Pamham  v.  Hurst^  8  M.  &  W. 
743.  Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  596.  8  Parsons  on 
Contracts^  479.  Case  to  atcmdfar  trial 
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BLISS  V.  SNEATH. 
Supreme  Court  of  California.    1894. 

[108  Col,  43.] 

Appeal  fVom  a  judgment  of  the  Superior  Court  of  San  Mateo 
County. 

The  facts  are  stated  in  the  opinion. 

G.  W.  McMiemey  and  Stanly^  Hayes  &  Bra^Bey^  for  appellant 

B,  Waters^  for  respondent. 

Temple,  C.  This  is  an  appeal  from  a  judgment  for  plaintiff  upon 
the  pleadings. 

The  action  is  for  rent  alleged  to  be  due  upon  an  indenture  of  lease. 
It  is  contended  that  the  complaint  does  not  sufficiently  aver  demand 
and  nonpayment.  The  allegation  is :  '^  That  the  plaintiff  has  de- 
manded the  payment  of  said  sum,  but  to  pay  the  same,  or  any  part 
thereof,  the  defendant  refused,  and  still  refuses."  A  general  demurrer 
was  interposed,  which  apparently  was  never  passed  upon,  but  was 
waived  by  answering.  The  objection  not  having  been  taken  by  special 
demurrer,  the  pleading  must  now  be  held  sufficient.  Grant  t;.  Sheerin, 
84  Cal.  197. 

The  defendant  answered,  admitting  the  demand  of  plaintiff,  but 
setting  up,  as  a  partial  defence,  a  claim  against  the  plaintiff's  wife. 
The  answer  avers  that,  in  all  the  transactions  set  forth  in  the  com* 
plaint,  plaintiff  acted  solely  and  wholly  as  the  agent  of  Martha  S.  Bliss, 
his  wife ;  that  the  present  action  is  prosecuted  by  him  as  agent  of  said 
Martha  S.  Bliss,  and  for  her  sole  and  exclusive  use,  benefit,  and  be- 
half. The  answer  then  proceeds  to  aver  a  demand  against  said  Martha 
S.  Bliss,  which  existed  at  the  time  the  action  was  commenced,  and 
asks  that  such  demand  be  set  off  against  and  deducted  fh>m  the  daim 
of  plaintiff,  and  admits  plaintiff's  right  to  take  judgment  for  the  excess 
of  plaintiff's  demand  over  and  above  his  claim  against  Martha  S.  Bliss. 
On  motion,  plaintiff  obtained  judgment  for  the  full  amount  of  his  de- 
mand without  trial. 

The  sufficiency  of  the  allegations  in  the  answer  must  1)e  tested  by 
the  same  rule  applied  to  the  complaint.  If  the  allegations  in  the  an- 
swer would  be  sufficient  in  a  complaint  to  sustain  a  judgment,  they  are 
sufficient  here.  Judged  b}-  this  rule,  the  allegation  is  sufficient  to 
show  that  plaintiff  is  suing  merely  as  the  agent  of  his  wife.  The  de- 
fence is  not  really  a  counterclaim.  That  is  a  demand  which  may  be 
the  basis  of  a  judgment  against  the  plaintiff. 

Here  the  matter  pleaded  is  purely  defensive  to  the  demand  sued  on. 

^^  *'  Where  the  agent  sues  in  his  own  name,'  saj'S  Mr.  Evans  (Evans, 
Ag.  887),  ^  the  defendant  may  avail  himself  of  all  defences  which  would 
be  good  at  law  and  in  equity :  (a)  as  against  the  agent,  who  is  the 
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plaintiff  on  the  record,  or  (b)  as  against  the  principal,  for  whose  use 
the  action  is  brought' "    Mechem,  Ag.  §  762. 

It  is  said,  however,  that,  even  admitting  this  principle,  it  caDDot 
apply  here,  because  the  defence  set  up  is  a  debt  created  or  arising 
from  a  statutor}'  liabilitj',  and  is  not,  therefore,  a  cause  of  action  ant- 
ing upon  a  contract.^  .  .  . 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  had. 

Hatnes,  C,  and  Seabls,  C,  concurred. 


For  the  reasons  given  in  the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  a  new  trial  ordered. 

McFarland,  J.,  Fitzgerald,  J. 
.    De  Haven,  J.,  concurring.    I  concur  in  the  judgment.    Assuming 
the  matters  alleged  in  the  answer  to  be  true,  it  was  error  to  gire  a 
judgment  in  favor  of  plaintiff  for  the  fhll  amount  demanded  in  tbe 
complaint. 

^  PaaBageB  dealing  with  this  contention  are  omitted.  ^  Eix 
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CHAPTER  VX 

THE  PRINCIPAL'S  DUTIES  TO  THE  A6£NT.> 


SECTION  I. 
Seimbursement  or  Indemnity. 

CHILD  V.  MORLEY. 

Emo's  Bench.    1800. 

[8  T.  R.  610.] 

Assumpsit  for  money  paid,  laid  oat,  and  expended  for  the  use  of  tLa 
defendant ;  upon  an  account  stated ;  for  work  and  labor  as  a  broker 
for  the  defendant,  and  on  a  qttantufn  meruit;  to  which  the  defendant 
pleaded  the  general  issue.  At  the  trial  before  Lord  Esmton  at  Guild- 
hall, the  case  appeared  to  be  this :  — 

Morley,  being  possessed  of  £10,000  three  per  cent  consolidated 
stock,  applied  to  Child,  a  stock-broker,  to  sell  it  for  him  for  the  next 
opening,  the  stock  being  then  shut.  The  defendanlf  s  direction  to  the 
plaintiff  was  to  sell  at  60  if  he  could ;  if  not,  for  59  and  a  fraction. 
Child  accordingly  bargained  with  two  persons,  Rutt  and  Shepherd,  for 
the  sale  of  this  stock  at  59  and  a  fraction  for  the  next  opening,  not 
disclosing  to  them  at  the  time  the  name  of  his  principal.  In  the  mean 
time  and  before  the  transfer  day  the  stock  rose  to  62.  The  defendant 
being  afterwards  called  upon  to  make  good  his  engagement  to  the  pur- 
chasers refused  so  to  do,  alleging  that  the  plaintiff  had  exceeded  his 
authority  in  selling  at  too  low  a  price.  Whereupon  the  plaintiff,  con- 
sidering himself  bound  as  the  broker  who  had  contracted  with  Rutt  and 
Shepherd  for  the  sale  of  the  stock  to  make  good  his  engagements  to 

1  The  principal's  duty  to  remnnenite  the  agent  is  treated  in  works  on  Con- 
tracts and  Qnasi-Contracts.  See  also  Osbom  v.  The  Goyemors  of  Gny^s  Hospital, 
2  StT.  728  (1725);  Tajlor  v.  Brewer,  1  M.  &  S.  290  (1813) ;  Davies  v.  Dayies,  9  C.  & 
P.  87  (1839) ;  Bryant  v.  Flight,  5  M.  &  W.  114  (1839) ;  Baxter  v.  Gray,  3  M.  &  O. 
771  (1842),  8.0.  4  Scott,  N.  R.  374;  Oxford  v.  McFarland,  3  Ind.  156  (1851) ;  Cook  9. 
Fiake,  12  Gray,  491  (1859) ;  Lockwood  v.  Lenck,  8  C.  B.  x.  s.  603  (1860) ;  Hill  v. 
Williams,  6  Jones'  Eq.  242,  248-249  (1861) ;  Morris  v.  Barnes,  35  Mo.  412  (1865); 
Scully  r.  ScnUy,  28  Iowa,  548  (1870) ;  Bixby  v.  Moor,  51  N.  H.  402  (1871),  s.c.  Wam- 
bangh's  Cases  for  Analysis,  160;  Parker  o.  Walker,  86  Tenn.  566  (1888) ;  GUcbrisI  iw 
Clarke,  86  Tenn.  583  (1888);  Holden  v.  Starks,  159  Mass.  508  (1893).— £i>. 
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them,  paid  them  the  difference  of  the  price  of  the  stock  when  bargained 
for,  and  when  it  ought  to  have  been  transferred,  amounting  to  £576 
Ss.j  and  brought  this  action  against  Morley  to  recover  that  sum,  and 
a  further  sum  of  £12  lOs.  for  his  commission  as  broker  on  the  sale 
of  the  stock.  And  the  jurj*,  under  Lord  Kekyon^s  direction,  fonnd 
their  verdict  for  the  amount  of  the  two  respective  sums,  discriminating 
at  the  time  between  them. 

A  rule  was  obtained  by  law  in  the  last  term,  calling  on  the  plain- 
tiff to  show  cause  wh}'  the  verdict  should  not  be  set  aside  on  several 
grounds^  1st,  Because  the  transaction  for  the  sale  of  the  stock,  as 
between  the  plaintiff  and  Rutt  and  Shepherd,  was  illegal  and  void 
within  the  statute  7  Geo.  2,  c.  8,  against  stock-jobbing ;  and  the  par- 
chasers  could  not  have  enforced  the  contract  against  the  plaintiff,  there 
being  no  stock  in  his  name  to  be  transferred.  2dlj',  Because  no  per- 
son can  make  another  his  debtor  by  a  voluntary  payment  of  the  otbei^s 
debt  due  to  a  third  person ;  more  especially  in  this  case,  when  by  the 
defendant's  refusal  to  pay  the  mone}'  to  the  purchasers  of  the  stock 
there  was  a  direct  notice  to  the  plaintiff  not  to  pay  it.  Sdly,  Becaose, 
considering  the  relation  in  which  these  parties  stood  to  each  other, 
that  of  principal  and  agent,  the  plaintiff  as  agent  had  no  right  to  pay 
money  for  his  principal  against  his  consent,  in  order  to  found  an  actioD 
against  him,  even  admitting  that  the  principal  was  bound  to  pay  it  to 
third  parties ;  for  the  agent  in  these  transactions  is  the  only  witness 
for  his  principal,  and  the  latter  thereby  loses  the  benefit  of  his  testi- 
mony. 4thly,  Because  at  anj^  rate  this  form  of  action  was  miscon- 
ceived ;  if  the  plaintiff  had  been  damnified  by  the  defendant's  neglect- 
ing to  transfer  the  stock,  he  should  have  brought  an  action  on  the  caae 
for  the  special  damage. 

M'skinSy  GarrotOy  and  Henderson  now  showed  cause  against  the 
rule. 

Lord  Kenton,  C.  J.  There  is  no  pretence  to  say  that  this  is  a  stock- 
jobbing transaction  within  the  statute.  The  parties  intended  a  bona 
fide  sale  of  stock,  of  which  Morley,  on  whose  account  it  was  sold,  was 
then  actually  possessed ;  and  the  question  is  whether  this  may  not  be 
done  through  the  intervention  of  a  broker  though  he  does  not  disdoee 
his  principal  at  the  time ;  of  which  no  doubt  can  be  made.  Nothing 
can  be  more  unjust  than  the  defence  which  has  been  set  up  to  the 
whole  of  this  demand ;  and  that  consideration  may  at  first  view  of  the 
case  have  tended  to  warp  my  judgment.  But  I  cannot  perceive  what 
benefit  the  defendant  can  propose  to  himself  by  such  conduct ;  for  the 
court  have  no  doubt  but  that  at  all  events  the  verdict  must  stand  for  the 
£12  10^.,  the  amount  of  the  plaintiff's  commission  as  broker,  under 
the  count  for  work  and  labor.  And  I  think  that  some  method  or  other 
will  be  found  for  making  the  defendant  pay  the  amount  of  the  differ- 
ence which  the  plaintiff  has  honorably  settled  on  account  of  his  prin- 
cipal's  not  making  good  his  engagement  But  as  to  that  part  of  the 
demand)  there  is  a  difficulty  in  the  form  of  action ;  and  perhaps  ii 
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would  have  been  better  framed  ex  delicto  than  ex  contractu.    I  admit 
that  no  man  can  by  a  voluntary  payment  of  the  debt  of  another  make 
himself  that  man's  creditor,  and  recover  from  him  the  amount  of  the 
debt  so  paid ;  but  what  pressed  on  my  mind  was  that  the  plaintiff  was 
nnder  some  sort  of  compulsion  to  pay  the  differences.     We  know  that 
it  is  the  common  practice  on  the  Stock  Exchange  for  the  broker  who  is 
emploj'ed  to  sell  stock  not  to  disclose  the  name  of  his  principal  at  the 
time  of  making  the  bargain ;  and  the  buyer  deals  with  him  upon  the 
confidence  of  his  character.     Therefore  I  considered  that  his  character 
was  at  stake  in  making  good  the  engagement  he  had  entered  into  on 
behalf  of  his  principal ;  and  having  been  placed  in  that  situation  of 
responsibility  by  the  act  and  procurement  of  the  defendant,  I  con- 
sidered that  his  pa3*ing  the  differences  under  such  circumstances  was 
not  altogether  a  voluntary  act,  but  done  under  the  pressure  of  a  situa- 
tion in  which  he  was  involved  by  the  defendant's  breach  of  faith.    I 
remember  a  case  in  RoUe's  Abridgment  where  a  party  met  to  dine  at  a 
tavern,  and  after  dinner  all  but  one  of  them  went  away  without  paying 
their  quota  of  the  reckoning,  and  that  one  paid  for  all  the  rest ;  and  it 
was  holden  that  he  might  recover  from  the  others  their  aliquot  propor- 
tions.   If  the  plaintiff  here  had  been  bound  as  guarantee  for  the 
defendant  to  the  purchasers  of  the  stock,  there  could  have  been  no 
doubt  but  that  he  might  have  recovered  his  whole  demand  in  this 
action.     However,  upon  the  whole,  considering  the  difficulties  of  the 
case  in  its  present  shape  as  to  the  sum  recovered  for  the  differences,  I 
think  it  would  be  better  to  frame  another  action  for  this  part  of  the 
demand  bettor  adapted  to  the  nature  of  the  case. 

Lawrence,  J.  My  difficulty  is  this :  if  Child  contracted  to  sell  the 
stock  on  his  own  account,  then  the  case  falls  directly  within  the  prohi- 
bition of  the  Act  of  Parliament,  because  he  reaUy  was  not  possessed  of 
the  stock  so  bargained  to  be  sold.  But  if  he  acted  as  broker  or  agent 
for  Morley,  which  he  legally  might,  and  his  contract  would  then  be 
valid  within  the  statute,  he  ought  in  that  case  to  have  permitted  Morley 
to  settle  or  not  with  the  purchasers  as  he  pleased ;  and  the  plaintiff 
should  not  have  taken  upon  himself  to  pay  the  money  without  the  con- 
sent of  his  principal,  more  especially  after  that  principal  had  refused 
to  pay  it.  In  this  general  view  of  the  case  the  payment  by  the  plaintiff 
would  be  at  his  own  peril,  and  he  could  not  recover  in  this  action  as 
for  money  paid  to  the  use  of  the  defendant.  The  only  ground  on 
which  (as  it  seems  to  me)  the  verdict  in  this  case  could  have  been  sup- 
ported for  the  whole  demand  was  by  considering  the  plaintiff  as  stand- 
ing in  the  situation  of  a  guarantee  for  the  sale  of  the  stock  to  the 
purchasers.  Taking  the  transaction  as  now  disclosed  to  be  legal  within 
the  statute,  there  could  be  no  objection  to  the  plaintiff's  becoming  the 
guarantee  of  such  a  legal  contract ;  and  then  if  he  had  paid  the  money 
on  the  default  of  the  defendant,  he  would  have  stood  in  the  common 
situation  of  a  surety  paying  money  for  his  principal ;  and  it  might 
have  been  a  question  whether,  if  by  the  general  usage  of  the  Stock 
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Exchange  brokers  contracting  for  the  sale  of  stock  and  not  disdos- 
ing  the  names  of  their  principals  were  considered  as  impliedly  pledg- 
ing their  own  credit  for  the  faithful  performance  of  the  contract,  sodi 
general  usage  might  have  been  deemed  equivalent  to  an  express  guar- 
antee on  the  part  of  the  plantiff,  and  then  the  mone}'  paid  b}*  him  in 
default  of  his  principal  would  have  been  money  paid  to  the  use  of  the 
defendant.  But  difficulties  occur  in  this  view  as  the  facts  now  stand, 
and  therefore  it  seems  more  pmper  that  the  verdict  should  only  be 
entered  up  for  the  amount  of  the  brokerage. 
Per  CuKiAii,  Ordered  a^ccordingfy} 


HURST  V.  HOLDING, 
Common  Pleas.     1810. 

[3  Taunton,  32.] 

This  was  an  action  for  money  lent,  and  upon  an  account  stated. 
Upon  the  trial  of  the  cause  at  the  Guildhall  Sittings  after  Hilary  Term, 
1810,  before  Mansfield,  C.  J.,  the  proof  was,  that  the  defendant,  who 
resided  at  Liverpool,  having  written  to  the  plaintiff  on  the  7th  of 
February  to  purchase  him  83  bags  of  damaged  Surat  cottons  at  28(f. 
per  lb.,  to  be  paid  for  in  one  month,  with  the  usual  East  India  Com- 
pany's allowance ;  the  plaintiff,  on  the  9th,  bought  cottons  for  less  than 
the  price  named,  to  be  paid  for  in  one  month;  and  at  the  time  of  the 
sale  paid  £87  12^.  for  custom-house  duties,  and  £61  more,  as  the 
allowance  to  the  East  India  Company,  and  on  the  11th  sent  the  cot* 
tons  to  the  Axe  Inn  in  Aldermanbuiy,  to  be  forwarded  by  the  Pad- 
dington  Canal  to  Liverpool,  but  with  instructions  to  deliver  them  to 
the  plaintiff's  order.  They  were  forwarded  on  the  18th  from  the  Axe. 
Whitley,  who  had  sold  the  cottons,  afterwards  hearing  rumors  disad- 
vantageous to  the  credit  of  the  defendant,  applied  to  the  plaintiff  to 
stop  the  cottons,  who,  in  consequence,  on  the  27th,  gave  directions  at 
the  Axe  Inn  that  the  cottons  should  not  be  delivered  to  the  defendant 
otherwise  than  upon  payment  of  the  price.  The  person  who  received 
this  order  wrote  to  his  agent  in  Liverpool  accordingly  on  the  same  day, 
and  the  goods  did  not  arrive  in  Liverpool  till  the  10th  of  March,  when 
the  month's  credit  was  expired.  The  carriers  at  Liverpool,  by  the 
plaintiff's  direction,  upon  the  day  after  their  arrival,  tendered  the  cot- 
tons to  the  defendant,  upon  payment  of  the  money,  but  he  refused  to 
accept  them  or  pay  for  them  :  upon  which  the  plaintiff,  who  had  in  the 
mean  time,  on  the  llth  of  March,  paid  Whitley  £407  I2s.  Ad.  for  the 
price  of  the  cottons,  by  the  same  agent  sold  them  on  the  19th  of  May 
by  auction  at  Liverpool,  for  the  account  of  the  defendant    It  was  in 

1  See  Tajlor  v.  Stray,  3  C.  B.  n.  a.  175  (Ex.  Ch.,  lS57).~£a 


J 


SECT.  I.]  HURBT  V.  HOLDINa.  745 

evidenoe^  that  the  plaiutilf  was  in  the  practice  of  buying  cottons,  as 
broker,  for  the  defendant ;  and  it  was  alleged  that  his  usual  course  of 
dealing  was  to  send  them  to  the  Axe  in  Aldermanbury,  to  be  for- 
warded to  Liverpool  to  be  delivered  to  his  own  order.  This  action  was 
brought  to  recover  the  price  of  the  cottons,  which  the  plaintiff  had  paid 
to  Whitley ;  the  duties  he  had  paid  at  the  custom-house ;  the  allow- 
ances he  had  paid  to  the  East  India  Company ;  and  his  own  commis- 
sion for  purchasing  them.  Mansfield,  G.  J.,  thought  he  was  not 
entitled  to  recover  either ;  and  the  jury,  under  his  direction,  found  a 
verdict  for  the  defendant,  with  liberty  to  move  to  enter  a  verdict  for 
the  plaintiff  for  £87  12«.,  the  amount  of  the  duties  paid  at  the  custom- 
house,  if  the  court  should  be  of  opinion  that  he  was  entitled  to  recover 
that  sum. 

Vaughan^  Seijt.,  in  Easter  Term,  moved,  as  well  upon  the  point 
reserved  as  upon  the  ground  that  the  plaintiff  was  entitled  to  recover 
the  commission,  which  he  had  earned  by  making  the  purchase,  at  a 
time  anterior  to  any  misconduct  in  himself,  and  which  he  could  not 
forfeit  by  what  happened  afterwards. 

Sheph&rd  and  Best^  Seijts.,  on  this  day,  showed  cause  against  the 
rale  op  both  grounds :  the  goods  being  bought  at  a  month's  credit,  the 
purchaser  is  entitled  to  insist  upon  their  being  delivered  in  the  ordi« 
nary  course  of  trade ;  but  contrary  thereto,  the  goods  are  detained  by 
the  plaintiff's  procurement  until  the  month  is  expired,  and  are  directed 
to  be  then  delivered  only  upon  paj'ment  of  the  price.  The  broker  is 
not  entitled  to  his  commission  unless  he  does  his  duty,  which  he  vio- 
lates by  stopping  the  goods  from  coming  to  his  employer's  hands.  If 
Whitle}*,  of  himself,  without  the  aid  of  the  plaintiff,  had  stopped  the 
cottons,  the  plaintiff  might  have  recovered ;  but,  under  the  present  cir- 
cnmstances,  if  he  were  agent  for  both  parties,  yet  if  he  forwarded  the 
interests  of  the  one  by  sacrificing  those  of  the  other,  he  is  not  entitled 
to  recover  commission  against  the  latter.  The  same  reason  prevents 
hiB  recovering  the  duty^  for  if  he  were  entitled  to  recover  it  against 
the  defendant,  he  would  receive  it  twice  over ;  for  he  is  already  repaid 
the  duties,  inasmuch  as  he  has  sold  the  goods,  increased  in  value  by  the 
amount  of  the  duties  paid,  and  has  received  the  price,  and  therein 
the  amount  of  the  duties,  from  the  last  purchaser.  Even  if  the  de- 
fendant, and  not  the  plaintiff,  had  prevented  the  bargain  being  com- 
pleted, the  plaintiff  could  not  have  recovered  commission,  which  is  not 
dne  till  the  completion  of  the  contract ;  though  he  might  have  main- 
tained an  action  against  the  defendant  for  preventing  him,  as  broker, 
from  completing  a  purchase  upon  which  he  would  have  been  entitled  to 
commission. 

Yaughan  in  support  of  his  rule.  The  plaintiff  pays  the  sums  of  £87 
12«.  for  the  duties,  and  £61  for  allowances  to  the  East  India  Compan}', 
on  the  10th  of  February,  upon  the  taking  the  goods  from  the  India 
house,  in  the  due  discharge  of  his  duty,  in  pursuance  of  the  instruc- 
tions given  him  on  the  7th.    He  was  bound  to  pay  these  sums ;  for  he 
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could  not  otherwise  get  the  cottons  out  of  the  warehouse.  He  was  on 
that  day  therefore  entitled  to  be  repaid  these  sums ;  it  was  a  vested 
right.  On  the  11th  he  delivered  the  goods  at  the  Axe,  which  was  a 
delivery  to  the  defendant,  whence  they  are  forwarded  on  the  18th ;  and 
although  on  the  27th  the  plaintiff  gives  directions  at  the  Axe  that  the 
goods  shall  not  be  forwarded,  yet  they  were  then  out  of  the  power 
of  the  carriers  there,  and  the  order  was  inoperative.  No  action  could 
be  maintained  against  the  plaintiff  for  misconduct ;  but  if  any  could, 
yet  that  would  not  vacate  his  right  to  recover  these  debts  already 
incurred ;  and  as  it  is  not  the  course  of  trade  for  brokers  to  charge 
interest  on  the  sums  they  advance,  his  onlj'  compensation  for  these 
advances  is  in  the  shape  of  the  commission,  which  is  therefore  due.  It 
was  not  in  proof  that  the  goods  were  stopped  in  consequence  of  the 
imprudent  oi*der  given  on  the  27th,  and  fraud  is  not  to  be  inferred. 

Mansfield,  C.  J.  I  do  not  know  that  the  plaintiff  is  entitled  even 
to  the  duties,  though  it  may  be  a  very  hard  case.  For  what  is  the 
case  ?  The  plaintiff  buys  cottons  according  to  his  instructions,  and 
sends  them,  and  by  some  accident  they  do  not  set  out  till  the  18th. 
It  is  in  evidence  that  they  were  stopped  on  the  canal,  the  plaintiff  sajs, 
by  the  seller ;  but  if  so,  the  seller  could  have  known  where  to  stop 
them  only  by  communication  with  the  plaintiff;  when  they  arrive  and 
are  offered  to  the  defendant  he  will  not  take  them,  the  price  had  then 
fallen.  The  plaintiff  writes  on  the  27th,  the  price  of  the  goods  not 
then  being  payable,  to  stop  them,  unless  upon  payment  of  the  money. 
I  have  no  note  of  any  evidence  that  the  plaintiff  had  previously  sent  to 
Liverpool  other  goods  directed  to  his  own  order.  On  the  11th  the  plain- 
tiff pays  voluntarily  for  the  goods,  not  in  consequence  of  any  direction 
from  the  defendant.  So  long  after  as  the  19th  of  May»  the  plaintiff 
himself  takes  the  goods  and  sells  them.  If  he  did  it  out  of  honor  to 
save  the  defendant's  credit,  the  utmost  he  could  do  would  be,  on  pay* 
Ing  Whitley,  to  be  permitted  to  sue  the  defendant  in  Whitley's  name 
for  the  price  of  the  goods.  Instead  of  that  he  pays  the  money,  and 
endeavors,  in  a  short  way,  to  recover  for  money  paid.  Having  himself 
taken  possession  of  the  goods,  what  right  has  he  to  charge  the  oommis> 
sion  ?  As  for  the  duties,  he  is  paid  them  in  the  increased  price  of 
goods  which  he  receives. 

Heath,  J.  The  difficulties  under  which  the  plaintiff  labors,  he  has 
brought  on  himself  by  deserting  his  duty  as  a  broker. 

Lawrence,  J.  It  was  admitted  by  the  plaintiff's  counsel,  that  if, 
through  the  misconduct  of  the  plaintiff,  the  defendant  does  not  get  the 
goods,  the  defendant  is  not  bound  to  pay  for  them.  Now,  as  far  as 
the  evidence  goes,  it  appears  that  the  goods  arrived  on  the  10th  of 
March ;  that  on  the  11th  the  plaintiff  took  to  the  goods,  and  afterwards 
sold  them.  There  is,  therefore,  ever}'  reason  to  believe  that  the  non- 
deliveiy  was  occasioned  by  the  act  of  the  broker  himself. 

Chambre,  J.  Certainly  there  was  no  delay  in  making  the  purchase ; 
but  the  delivery  at  the  Axe  is  not  a  delivery  to  the  defendant ;  becaoaa 
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the  plaintiff  sends  them  to  be  delivered  to  his  own  order,  and  before 
their  arrival  at  Liverpool  he  sends  orders  that  they  shall  not  be  delivered 
to  the  defendant  till  the  time  of  credit  is  up :  having  then  taken  the 
^oods,  how  can  he  possibly  recover  either  for  commission  or  for  the 
money  paid  in  his  own  wrong  for  the  goods  ? 

Hide  discharged.^ 


D'ARCY  V.  LYLE. 
Supreme  Court  of  Pbnkstlyania.    1818* 

[5  Binn.  441.] 

This  was  an  action  of  indebitatus  assumpsit,  in  which  the  plaintiff 
declared  for  money  paid,  laid  out,  and  expended,  money  lent  and 
advanced,  money  had  and  received,  and  work,  labor,  and  services. 
It  was  tried  before  Ybates,  J.,  at  a  Nisi  Prius  in  December  last, 
when  a  verdict  was  found  for  the  plaintiff,  damages  $3,500 ;  and  upon 
a  motion  by  the  defendant  for  a  new  trial,  his  Honor  reported  the  facts 
to  be  as  follows :  — r 

On  the  4th  of  Augnst,  1804,  the  plaintiff,  who  was  then  about  to 
proceed  to  Cape  Fran^ais  upon  commercial  business,  received  firom  the 
defendant  a  power  of  attorney  to  demand  from  Snckley  &  Ck>.  at  the 
Cape,  who  had  been  the  defendant's  agents,  all  his  goods  remaining 
unsold  in  their  hands,  and  to  settle  by  compromise  or  in  any  manner 
the  plaintiff  thought  most  beneficial,  all  accounts  of  the  defendant  with 
that  house.  On  the  voyage,  the  plaintiff,  in  consequence  of  being 
chased  by  a  French  privateer,  threw  overboard,  among  other  papers, 
the  power  of  attorney.  He  stated  this  fact  to  Suckley  &  Co.  upon  his 
arrival,  who  consented  to  deliver  up  the  goods,  upon  his  promising  to 
pay*  a  balance  which  they  alleged  to  be  due  fh>m  the  defendant ;  and 
this  being  assented  to  by  the  plaintiff,  they  proceeded  to  deliver  the 
goods. '  Before  the  deliver}*  was  complete,  one  Thomas  Richardson 
attached  them  with  other  goods  of  Suckley  &  Co.,  to  secure  a  debt  due 
by  them  to  the  house  of  Knipping  &  Steinmetz  of  Charleston,  for 
whom  he  was  agent.  The  plaintiff  interposed  a  claim  on  behalf  of  the 
defendant ;  and  on  the  26th  of  November,  1804,  the  Chamber  of  Jus- 
tice decreed  that  he  should  retain  possession  of  the  merchandise,  on 
his  entering  into  a  recognizance  in  the  sum  of  $2,089,  conditioned  to 
produce  within  four  months  an  authentic  letter  of  attorney  from  the 
defendant,  or  on  default  to  pay  Richardson  as  the  agent  of  the  Charles- 
ton house,  the  said  amount,  which  was  the  invoice  value  of  the  mer^ 
chandise.     The  recognizance  was  given  on  the  30th  of  November ;  and 

>  See  Gspp  v.  Topham,  6  East,  392  (1S05).— Ea. 
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on  the  6th  of  December  following  the  plaintiff  personally  appeared  in 
the  clerk's  office  of  the  Civil  Tribunal  where  it  was  entered,  and  caoBed 
an  act  to  be  made,  setting  forth  that  his  recognizance  or  submission  in 
November  should  be  null,  as  he  had  received  the  power  of  attome}*, 
and  notified  it  to  Richardson.  In  November,  1805,  the  plaintiff,  having 
sold  the  goods,  forwarded  an  account  current  to  the  defendant,  making 
the  net  balance  $2,509.60.  On  the  1st  of  December,  1805,  he  by  letter 
directed  the  defendant  to  pay  over  to  a  friend  all  his  funds,  after 
deducting  the  balance  due  to  himself;  and  on  the  19th  of  April,  1806, 
having  had  some  misunderstanding  with  the  defendant^  he  wrote  his 
final  letter,  closing  his  correspondence,  and  declining  any  further  con- 
cern with  him.  Up  to  this  time  Dessalines  was  Emperor,  and  favored 
the  plaintiff. 

In  March,  1808,  the  powers  of  government  at  the  Cape  being  in 
Christophe,  who  was  the  friend  of  Richardson,  and  the  plaintiff  con- 
tinuing to  reside  as  a  merchant  at  the  Cape,  Richardson  institated  a 
suit  against  the  plaintiff  in  the  Tribunal  of  Commerce,  to  recover  from 
him  the  value  of  the  goods,  which  by  the  decision  of  the  Chamber  of 
Justice  had  been  decreed  to  him  as  the  defendant's  agent  in  1804. 
The  amount  of  the  claim  was  $3,000,  which  by  a  memorial  presented  by 
the  plaintiff  to  the  tribunal  (no  part  of  the  record  of  this  court  being 
produced)  appeared  to  be  founded  on  an  alleged  promise  of  the  plain- 
tiff to  pay  so  much  for  Suckley;  but  in  the  memorial  the  plaintiff 
denied  the  promise,  asserted  that  this  was  no  other  than  the  transac- 
tion about  tJie  security  to  produce  a  power  of  attorney,  that  he  was  no 
longer  an  agent  for  Lyle,  and  had  settled  the  matter  with  him,  and 
that  Richardson  was  endeavoring  to  make  them  change  the  just  and 
wise  decision  made  more  than  three  years  before.  On  the  14th  of 
May  the  Tribunal  of  Commerce  gave  judgment  for  D'Arcy.  Richard- 
son appealed  to  the  Civil  Tribunal  of  the  first  district  of  the  Province 
of  the  North,  sitting  at  the  Cape.  That  court  on  the  1st  of  June  con- 
firmed the  sentence  of  the  lower  court  Richardson  had  previoaaly 
applied  to  the  President,  Christophe,  who  interfered  in  the  proceed- 
ings,  and  on  the  31st  of  May  sent  an  order  for  the  imprisonment  of 
D'Arcy's  lawyer,  who  was  ti^  and  sent  to  the  fort.  To  this  another 
order  succeeded,  that  D'Arcy  and  Richardson  should  fight  each  other, 
and  that  the  issue  of  the  combat  should  be  fatal  to  one  or  the  other. 
A  friend  of  D'Arcy  waited  upon  Christophe,  remonstrated  against  the 
order,  and  procured  the  commander  of  a  British  vessel  of  war,  then  in 
the  harbor,  to  do  the  same ;  but  the  President  insisted  upon  the  com- 
bat, unless  D'Arcy  would  pay  to  Richardson  the  sum  claimed  as  the 
value  of  the  goods.  D'Arcy  having  determined  not  to  pay  the  monej, 
the  parties  met,  but  neither  of  them  was  injured.  On  the  same  day 
another  order  came  from  Christophe,  that  D'Arcy  and  Richardson 
should  again  fight  at  six  o'clock  on  the  following  morning,  and  thai 
he,  Christophe,  would  be  there  himself  to  see  the  affair  settled.  The 
(Hends  of  D'Arcy,  deeming  it  dangerous  for  him  to  remain  longer  at 
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the  Cape,  prevailed  upon  him  to  attempt  his  escape ;  bat  he  was  ioter* 
oepted  by  the  President's  order.  The  same  friends  then  advised  him 
to  pay  the  money,  and  preserve  his  own  life,  that  of  his  lawyer  and 
the  judges,  all  of  whom  were  in  danger  from  the  parts  they  had  taken. 
The  plaintiff  still  refused.  About  dusk  of  the  same  evening  Christophe 
sent  for  D'Arey,  and  had  a  conversation  with  him,  the  purport  of 
which  was  not  in  evidence ;  but  on  the  next  daj^  after  the  judgment  of 
the  lower  court  had  been  confirmed,  D'Arcy  in  open  court  retracted  his 
defence,  consented  that  both  judgments  should  be  reversed,  that  his 
memorial  should  be  burnt  by  the  public  agent,  and  that  he  should  be 
condemned  to  pay  Richardson  the  $3,000  he  claimed,  and  the  costs* 
He  retracted  his  oath  also,  that  he  owed  Richardson  nothing,  because* 
as  the  record  of  the  court  set  forth,  Richardson  had  since  made  him 
remember  some  facts  his  memory  did  not  furnish  him  when  he  took 
the  oath.  The  court  accordingly  reversed  the  Judgments,  condemned 
D'Arcy  to  pay  Richardson  the  $3,000,  ^'  for  so  much  he  had  engaged 
to  pay  him  for  Suckle}'  &  Co. ,  for  merchandise  which  the  latter  had 
delivered  to  him  as  belonging  to  Mr.  James  Lyle,  whom  the  said 
D'Arcy  represented,  for  which  the  tribunal  do  reserve  to  Mr.  D'Arcy 
his  rights,  that  he  may  prosecute  the  same  if  he  thinks  proper  against 
Lyle  or  Suckley."  On  the  22d  of  June,  D'Arcy  paid  the  $3,000  and 
the  costs. 

Judge  Teates  charged  the  Jury,  that  if  they  were  satisfied  the  plain- 
tiff individually  promised  to  pay  Richardson  the  $3,000,  he  could  not 
recover.  But  the  record  showed  that  there  was  a  review  of  the  suit  in 
1804,  respecting  the  goods  of  the  defendant  received  from  Suckley  & 
Co.,  as  the  judgment  referred  the  plaintiff  to  the  defendant  for  com- 
pensation. The  plaintiff  was  in  no  fault ;  he  stood  out  until  the  safety 
of  all  concerned  in  the  business  was  endangered.  He  did  not  pay 
voluntarily.  The  Jury  must  decide  whether  the  loss  arose  from  his 
private  engagement,  or  from  his  having  received  the  goods  as  agent  of 
the  defendant.  If  they  were  satisfied  that  the  money  was  extorted 
from  the  plaintiff  as  the  defendant's  agent,  he  might  recover  under 
the  count  for  money  paid  to  the  defendant's  use.  A  loss  of  money 
incurred  by  the  agent  without  fault,  ought  to  be  compensated  by  the 
principal. 

The  motion  for  a  new  trial  was  argued  at  December  term  last. 

Tod  and  Hawle  for  the  defendant. 

Siire  and  Tilghman^  contra. 

TiLGHMAN,  C.  J.,  after  stating  the  facts,  and  remarking  that,  al- 
though the  records  were  very  imperfect,  he  thought  it  suflSciently  ap- 
peared that  the  proceedings  in  1808,  were  connected  with  those  of 
1804,  either  as  an  appeal  from  the  judgment  in  1804  or  a  revival  of 
the  suit  in  a  new  form,  proceeded  as  follows :  — 

This  is  one  of  those  extraordinary  cases  arising  out  of  the  extraordi- 
nary situation  into  which  the  world  has  been  thrown  by  the  French 
revolution. 
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If  the  confession  of  Judgment  by  the  plaintiff  had  been  voluntary,  it 
would  have  lain  on  him  to  show  that  the  $3,000  were  justly  due  fixun 
the  defendant  to  Richardson,  or  the  persons  for  whom  he  acted,  or  that 
they  had  a  lien  on  the  goods  of  the  defendant  to  that  amount  But  the 
confession  of  Judgment  was  beyond  all  doubt  extorted  from  the  plaintiff 
by  duress,  and  he  did  not  yield  to  fears  of  which  a  man  of  reasonable 
firmness  need  be  ashamed.  The  material  fact  on  which  this  case  tarns 
is,  whether  the  transactions  between  the  plaintiff  and  Richardson  were 
on  any  private  account  of  the  plaintiff,  or  solely  on  account  of  the 
defendant  That  was  submitted  to  the  Jury,  and  we  must  now  take  for 
granted  that  the  proceedings  at  the  Cape  against  the  plaintiff  were  in 
consequence  of  his  having  received  possession  of  the  defendant's 
goods  from  Suckley  &  Co.  I  take  the  law  to  be  as  laid  down  bj 
Ueineccius,  TurnbulFs  Heineo.  c.  13,  p.  269,  270,  and  by  Erskine  in 
bis  Institutes,  2  Ersk.  Inst.  534,  that  damages  incurred  by  the  agent 
in  the  course  of  the  management  of  the  principal's  affairs,  or  in  con- 
sequence of  such  management,  are  to  be  borne  by  the  principal.  It  is 
objected  that  at  the  time  when  Judgment  was  rendered  against  the 
plaintiff  he  was  no  longer  an  agent,  having  long  before  made  up  his 
accounts,  and  transmitted  the  balance  to  the  defendant.  But  this 
objection  has  no  weight,  if  the  Judgment  was  but  the  consummation  of 
the  proceedings  which  were  commenced  during  the  agencj*.  As  sudi  I 
view  them,  and  I  make  no  doubt  but  they  were  so  considered  by  the 
Jury.  It  is  objected  again,  that  no  man  is  safe  if  he  is  to  be  responsible 
to  an  unknown  amount,  for  any  sums  which  his  agent  may  consent  to 
pa3%  in  consequence  of  threats  of  unprincipled  t3Tants  in  foreign  coun- 
tries. Extreme  cases  may  be  supposed,  which  it  will  be  time  enough 
to  decide  when  they  occur.  I  beg  it  to  be  understood,  that  I  give  no 
opinion  on  a  case  where  an  agent  should  consent  to  pay  a  sum,  far 
exceeding  the  amount  of  the  property  in  his  hands.  That  is  tiot  the 
present  case,  for  the  propert}*  of  the  defendant,  in  the  hands  of  the 
plaintiff  in  1804,  was  estimated  at  $3,000.  The  cases  cited  by  the  de- 
fendant show  that  if  the  agent,  on  a  Journe}*  on  business  of  his  princi- 
pal, is  robbed  of  his  own  mone}*,  the  principal  is  not  answerable.  I 
agree  to  it,  because  the  carrying  of  his  own  money  was  not  necessarily 
connected  with  the  business  of  his  principal.  So  if  he  receives  a 
wound,  the  principal  is  not  bound  to  pay  the  expenses  of  his  cure, 
because  it  is  a  personal  risk  which  the  agent  takes  npon  himself.  One 
of  the  defendant's  cases  was,  that  where  the  agent's  horse  was  taken 
lame,  the  principal  was  not  answerable.  That  I  think  would  depend 
upon  the  agreement  of  the  parties.  If  A.  undertakes,  for  a  c^tun 
sum,  to  carry  a  letter  for  B.  to  a  certain  place,  A.  must  find  his  own 
horse,  and  B.  is  not  answerable  for  any  injur}'  which  may  befall  the 
horse  in  the  course  of  the  Journey.  But  if  B.  is  to  find  the  horse,  he  is 
responsible  for  the  damage.  In  the  case  before  us,  the  plaintiff  has 
suffered  damage  without  his  own  fault,  on  account  of  his  agency,  and 
the  Jury  have  indemnified  him  to  an  amount  very  little,  if  at  all,  ex- 
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ceeding  the  property  in  his  hands,  with  interest  and  ooets.  I  am  of 
opinion  that  the  verdict  shoald  not  be  set  aside. 

Yeates,  J.  Several  legal  exceptions  against  the  plaintiff's  recovery 
in  this  suit  were  taken  by  the  defendant's  counsel  in  the  course  of  the 
tria],  which  have  been  relinquished  upon  the  argument  on  the  motion 
for  a  new  trial.  It  is  now  contended  that  the  payment  made  by 
D'Arcy  to  Thomas  Richardson  was  voluntary,  and  unconnected  witii 
the  agency  under  Mr.  Lyle,  and  that,  were  it  otherwise,  the  defendant 
as  principal  is  not  responsible  to  the  plaintiff  for  injuries  done  by  a 
despot  to  him  as  a  special  agent,  after  the  determination  of  his 
authority. 

The  cause  was  put  to  the  jury  to  decide  whether  the  conduct  of  the 
plaintiff  as  agent  of  the  defendant  was  correct,  and  whether  the  pay- 
ment of  the  $3,000  under  the  sentence  of  the  court  of  Hayti  was 
extorted  under  color  of  law  from  him  for  acts  done  by  him  during  his 
agency.  The  jurors  by  their  verdict  have  established  the  affirmative 
of  both  questions,  and  I  was  far  fW>m  being  dissatisfied  therewith :  1 
feel  no  disposition  to  disturb  their  decision. 

I  see  no  reason  whatever  for  retracting  the  opinion  I  had  formed  on 
the  trial,  that  where  a  factor  has  acted  faithfully  and  prudently  within 
the  scope  of  his  authority,  he  is  entitled  to  protection  from  his  con- 
stitnent,  and  compensation  for  compulsory  payments  exacted  against 
him  under  the  form  of  law  for  the  transactions  of  his  agency.  The 
flagitious  conduct  of  Christophe,  President  of  Hayti,  compelled  the  liti* 
gant  pi^rties  under  his  savage  power  into  a  trial  by  battle,  in  order  to 
decide  their  civil  rights.  He  influenced  the  Civil  Tribunal  of  the  first 
district  of  the  Province  of  the  North,  sitting  at  the  Cape, ''  to  set  aside 
a  former  judgment  rendered  by  the  tribunal  of  commerce,  and  of  their 
own  court,  and  to  condemn  D'Arcy,"  according  to  the  language  of  the 
sentence,  ''to  pay  to  Thomas  Richardson  $3,000,  for  so  much  he 
had  engaged  to  him  to  pay  for  Suckley  &  Co.  for  merchandise  which 
the  latter  had  delivered  to  him  as  belonging  to  James  Lyle,  whom  the 
said  D'Arcy  represented,  for  which  the  tribunal  do  reserve  to  D'Arcy 
his  rights,  that  he  may  prosecute  the  same,  if  he  thinks  proper,  against 
the  said  Lyle  or  Suckley,'*  &o. 

The  defendant  appointed  the  plaintiff  his  attorney,  to  settle  and  col- 
lect a  debt  in  a  barbarous  foreign  country.  The  plaintiff  has  trans- 
acted that  business  with  fidelity  and  care,  and  remitted  the  proceeds  to 
his  principal.  He  risked  his  life  in  defence  of  the  interests  of  his 
constituent,  under  the  imperious  mandate  of  a  capricious  t3'rant,  hold- 
ing the  reins  of  government.  He  has  since  been  compelled,  by  a 
mockery  of  justice,  to  pay  his  own  moneys  for  acts  lawfully  done  in 
the  faithful  discharge  of  his  duties  as  an  agent ;  and  I  have  no  diffi- 
cnlty  in  sa3ing,  that  of  two  innocent  persons,  the  principal  and  not  the 
agent  should  sustain  the  loss. 

In  Leate  v.  Turkey  Company  Merchants,  Toth.  105,  it  was  decreed, 
that  if  a  oonsnl  beyond  sea  hath  power,  and  do  levy  goods  upon  a 
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private  merchant,  the  company  must  bear  the  loss,  if  the  factor  coald 
not  prevent  the  act  of  the  consul.  The  decree  is  founded  in  the 
highest  justice,  and  its  reason  peculiarly  applies  to  the  present  case. 
D'Arcy  was  doomed  by  the  cruel  order  of  an  inexorable  tjrant,  either 
to  pay  the  $3,000,  or  in  his  hated  presence  to  fight  his  antagonist  uotil 
one  of  them  should  fall. 

Upon  the  whole,  I  am  of  opinion  that  the  motion  for  the  new  trial  be 
denied. 

Brackenridge,  J.  Whatever  conditional  stipulation  it  might  have 
been  necessary  for  D'Arcy,  the  agent  of  Lyle,  to  have  made,  provided 
that  stipulation  was  not  so  much  against  the  interest  of  L3'le  as  to 
come  under  the  denomination  of  an  unreasonable  stipulation,  and  to 
constitute  a  mal-agencj'  respecting  the  subject  of  the  agency,  Lyle,  the 
principal,  must  have  been  bound  by  it.  The  giving  bond  to  produce 
the  power  of  attorney,  in  order  to  receive  the  goods  of  Lyle,  oat  of  the 
hands  of  Suckley,  which  would  seem  to  have  been  detained  under  the 
claim  of  Richardson,  might  be  deemed  prudent ;  and  had  the  power  of 
attorney  not  have  been  produced,  owing  to  no  fault  of  D'Arcy,  bat  to 
accident,  or  the  impossibility  of  getting  it  in  time,  Lyle  might  be  ood- 
sidered  as  bound  to  pay  the  bond,  as  the  goods  had  been  disposed  of 
for  his  benefit  But  the  power  of  attorney  was  received,  and  the  bond 
satisfied ;  and  we  hear  no  more  of  this.  It  is  on  an  entire  new  ground, 
that  a  claim  was  advanced  by  Richardson  against  D'Arcy  as  the  agent 
of  Lyle.  It  is  that  of  an  agreement  or  stipulation  by  him  (D'Arcy), 
that  in  consideration  of  having  obtained  a  delivery  of  the  goods  of 
Lyle,  he  would  pay  the  debt  due  by  Suckley,  and  in  whose  possessioa 
the  goods  of  Lyle  were,  a  debt  due  and  owing  from  Suckley  to  him 
(Richardson)  as  agent  for  a  house  in  Charleston.  Had  he  made  such 
agreement,  and  it  should  turn  out  that  this  debt  was  beyond  the  valne 
of  the  goods  received  for  the  use  of  Lyle,  it  would  be  an  uufaitbfol, 
being  an  improvident  agency ;  and  he  would  not  be  considered  u 
entitled  to  recover  from  L^ie,  more  than  the  value  of  the  goods  which 
he  had  received,  and  the  money  arising  from  the  sale  of  which  had 
come  to  the  hands  of  Lyle.  But  D'Arcy  admits  that  he  had  made  no 
such  agreement  or  stipulation  whatever,  on  behalf  of  Lyle,  in  order  to 
receive  his  goods,  or  to  have  them  delivered  to  him.  How  then  can  he 
claim  against  Lyle? 

It  is  alleged  to  be  on  the  ground  that  lUchardson  had  compelled  him 
from  a  fear  of  life  to  acknowledge  such  agreement.  It  was  on  the 
allegation  of  Richardson,  that  Christophe,  the  master  of  the  gang,  inte^ 
fered,  and  compelled  D'Arcy  to  acknowledge  such  agreement  He 
compelled  him  to  oome  into  a  court  of  his,  who  had  given  judgment  to 
the  contrary,  and  confess  such  agreement ;  in  other  words,  to  retract  a 
denial  of  such  agreement,  and  give  his  court  color  for  reversing  the 
judgment  before  given.  This  cannot  be  distinguished  from  a  com- 
pulsion without  color,  to  retract  a  denial,  and  confess  an  agreement 
It  is  the  same  thing  as  if  Richardson  and  Christophe,  out  of  doors,  had 
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compelled  through  a  fear  of  life  D'Arcy,  not  onl}*  to  pay  money,  but  to 
acknowledge  that  he  had  agreed  to  pay  it  A  common  carrier  has  car 
ried  the  money  of  B.  to  pay  C.  He  is  met  by  a  gentlemanly  footpad, 
who  sa3'S  that  the  money  is  his  so  carrying  to  C.  It  is  denied  bj'  A., 
who  is  suffered  to  go  on.  But  on  his  return,  he  is  again  accosted  by 
the  same  footpad,  who  alleges  that  he  agreed  to  pay  him  that  sum  or  a 
greater,  on  condition  that  he  should  be  suffered  to  go  on  and  carry  to 
C.  It  is  denied,  but  the  master  of  the  gang  interposes,  and  says  he 
shall  acknowledge  the  agreement.  The  acknowledging  the  agreement 
never  made  is  but  the  sub  modo  of  the  robbery.  It  is  but  the  robbery  of 
the  carrier,  under  a  pretence  of  having  carried  the  money  of  B. ,  which 
he  the  footpad  alleges  belonged  to  him,  and  which  he  the  carrier  had 
agreed  on  his  first  journey  to  be  the  fact,  and  now  on  his  return  should 
pay  him,  and  even  a  greater  sum.  In  this  case  it  would  appear  to  be 
as  perfectly  a  pretence  as  that  of  the  wolf  in  the  fable,  accusing  the 
lamb  of  disturbing  the  stream.  Why  is  it  that  a  carrier  must  be 
answerable  for  goods  notwithstanding  a  robbery  ?  It  is  the  policy  of 
the  law,  founded  on  the  possibility  of  a  carrier  procuring  himself  to  be 
robbed.  Will  not  the  same  policy  be  in  the  way  of  an  agent  recover- 
ing for  an  alleged  robbery ;  robbed  more  especially  not  of  the  goods  in 
his  possession,  but  of  other  goods,  on  account  of  having  had  these  ? 
Settling  such  a  principle  would  render  it  unsafe  to  have  an  agent  at  all. 
There  are  two  things  or  circumstances  which  take  this  case  entirely 
OQt  of  all  reason  and  justice :  the  remaining  in  the  countr^y  after  the 
agency  as  to  the  principal  had  been  closed,  and  it  being  the  act  of  the 
agent  himself  that  gave  color  to  the  compulsion.  He  was  put  in  fear, 
fear  of  his  life ;  a  fear  that  would  excuse  or  justify  a  constant  and 
resolute  man ;  that  is  clear.  But  it  is  his  misfortune,  and  I  can  con- 
sider Lyle  under  no  obligation  to  indemnify  him  for  the  loss.  His 
redress,  if  he  shall  ever  be  able  to  obtain  any,  must  be  against  the 
spoiler,  or  those  for  whom  he  may  have  acted,  or  who  may  have 
obtained  the  advantage  of  his  wrong.  There  is  a  third  circumstance 
in  this  verdict  which  would  justify  a  new  trial ;  the  sum  given  being 
beyond  the  value  of  the  goods  or  money,  even  with  interest,  which 
D'Arcy  the  agent  alleges  to  have  been  paid,  on  account  of  obtaining 
possession  of  the  property  of  Lyle.  But  on  the  two  first  grounds,  I 
do  not  think  him  entitled  to  recover.  I  see  nothing  of  an  appeal  from 
a  proceeding  under  a  claim  made  or  interposed  against  the  goods  of 
Lyle.  ^or  am  I  able  to  see  anything  like  a  growing  out  of  the  claim ; 
it  may  be  said  to  be  engrafted  on  it,  or  adscititious  to  it,  or  springing 
up  with  it.  But  the  act  of  D'Arcy  himself,  confessing  an  agreement, 
is  the  onl}*  thing  that  can  connect ;  and  this  he  admits  did  not  exist. 
His  agency  for  L3'le  might  be  said  to  be  the  occasion,  but  could  not  be 
considered  the  cause  of  his  loss.  But  it  was  rather  the  occasion  of  the 
pretence  that  was  set  up,  and  to  which  D'Arcy  himself  gave  sanction ; 
and  if  he  has  saved  his  life  by  that,  he  must  keep  his  life  as  that  for 

which  he  sustained  the  loss.    It  is  not  more  nor  less  than  if  an  agent^ 
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having  resisted  a  claim,  set  op  against  his  quondam  principal,  and  to 
avoid  a  challenge,  should  come  into  one  of  our  courts,  and  move  to 
have  the  judgment  in  his  favor  set  aside,  and  to  confess  a  Judgment 
against  his  principal,  which,  if  allowed,  might  be  to  any  amount  It  is 
a  question  with  moralists  whether  it  is  lawful  for  the  sake  of  life  or 
property  to  depart  from  truth. 

Propter  vitam,  vivendi  perdere  eatisas. 

Where  a  person  had  a  right  to  expect  the  truth,  it  is  not  lawful,  how- 
ever under  circumstances  it  may  be  excusable.  But  for  one  to  evade  a 
risk  by  departing  from  the  truth,  and  to  attempt  to  throw  the  loss  upon 
another  person,  is  totally  inadmissible ;  it  cannot  be  done.  If  any 
argument  could  be  drawn  from  the  circumstance  of  the  master  of  the 
gang,  Christophe,  being  a  principal  as  to  the  force,  it  must  be  evident 
that  it  might  be  owing  to  the  indiscreet  expressions  respecting  Chris- 
tophe, and  his  influence  upon  the  administration  of  Justice  in  his  ooarts, 
that  induced  him  to  interpose.  This  was  the  act  of  Richardson.  I 
•m,  therefore,  of  opinion  for  the  defendant 

Ifew  tried  rejwed} 


ADAMSON  V.  JARVIS. 
Common  Fle^s.    1827. 

[4  Bing,  66.] 

A  VERDICT  was  entered  for  the  plilintiff  upon  a  count  which  stated, 
that  defendant  on  the  IStfi  of  April,  1817,  to  wit,  at  London,  was  pos- 
sessed of  divers  cattle,  goods,  and  chattels  of  great  value,  to  wit,  of 
the  value  of  J^IIOO,  and  being  so  possessed  thereof,  afberwards,  to  wit, 
on,  <&c.,  at,  &c.,  represented  and  affiimed  to  plaintiff  tbat  the  defendant 
was  legally  and  of  right  entitled  to  sell  and  dispose  of  said  cattle, 
goods,  and  chattels,  and  then  and  there  requested  plaintiff  to  put  up 
and  expose  the  same  to  sale  by  public  auction  for  him  defendant ;  that 
plaintiff,  conflding  in  the  said  representation  and  affirmation  of  defend* 
ant,  and  believing  the  same  to  be  true,  and  not  knowing  to  the  contrarj 
thereof,  did  afterwards,  to  wit,  on,  dec,  at,  <&c.,  put  up  and  expose  to  sale 
by  public  auction  the  said  cattle,  goods,  and  chattels,  and  then  and  there 
sold  the  same  to  divers  persons  there  then  assembled  for  the  purchase 
thereof,  for  a  large  sum  of  money,  to  wit,  the  sum  of  £601  2^.  9<£; 
and  plaintiff,  after  deducting  and  pa3ing  thereout  divers  sums  of  money 
which  he  plaintiff  was  entitled  to  deduct  and  bound  to  pay  thereon^ 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sam  of 
£187  185.  llrf.,  paid  over  the  residue  thereof,  to  wit,  the  sum  of  £418 
3s,  lOd.  to  defendant ;  whereas  in  truth  and  in  fact  defendant  deceived 

1  See  Southern  v.  How,  Cro.  Jac.  468  (1617-18),  8.  c.  Bridgnuui,  125.— Ed. 
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and  defraaded  plaintiff  in  this,  to  wit,  that  defendant  was  not  at  the 
time  of  the  said  sale  legally  or  of  right  entitled  to  sell  and  dispose  of 
the  said  cattle,  goods,  and  chattels,  or  of  any  part  thereof,  to  wit,  at 
London  aforesaid. 

Plaintiff  further  said,  that  afterwards,  to  wit,  on  the  16th  of  May, 
1822,  at  Westminster,  to  wit,  at,  &&,  before  the  Right  Honorable  Sir 
Robert  Dallas  and  his  companions,  then  being  his  present  Majesty's 
justices  of  the  bench,  there,  to  wit,  at,  iSbc.,  one  Joseph  Somersett,  as 
the  true  and  lawfhl  owner  of  the  said  cattle,  goods,  and  chattels  at  the 
time  they  were  so  exposed  to  sale  as  aforesaid,  brought  a  certain  action 
against  plaintiff  to  recover  the  value  of  said  cattle,  goods,  and  chattels 
so  sold  by  plaintiff  as  aforesaid,  and  such  proceedings  were  thereupon 
had  in  the  said  action  that  the  said  Joseph  Somersett  afterwards,  to 
wit,  in  Trinity  term  in  the  third  of  the  reign  of  his  said  present 
Majesty,  before  the  said  justices  of  the  bench  at  Westminster  aforesaid , 
to  wit,  at,  6ea,  by  the  consideration  and  judgment  of  the  said  court 
recovered  against  plaintiff  a  large  sum  of  mone}*,  to  wit,  the  sum  of 
£1100  as  and  for  the  value  of  the  said  cattle,  goods,  and  chattels  so 
sold  by  plaintiff  as  last  aforesaid,  and  the  further  sum  of  £95  for  costs 
and  charges  by  Somersett  about  his  said  suit  in  that  behalf  expended, 
making  together  the  sum  of  £1195  as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  court  at  Westminster  aforesaid  more 
fully  appears,  to  wit,  at,  &c. 

That  afterwards,  to  wit,  on  the  2dd  of  November,  in  the  year  last 
aforesaid,  at  London  aforesaid,  he  plaintiff  was  forced  and  obliged  to 
pay,  and  then  and  there  did  pay,  to  said  Joseph  Somersett  the  said  sum 
of  £1195,  and  was  also  then  and  there  forced  and  obliged  to  lay  out 
and  expend  a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  £500 
in  and  about  defending  the  said  action  so  brought  against  him  as  last 
aforesaid,  and  in  and  about  taking  and  pursuing  other  necessary  pro- 
ceedings made  incumbent  upon  him  in  consequence  of  the  said  sale 
and  the  said  recovery ;  of  all  which  premises  the  said  defendant  after* 
wards,  to  wit,  on,  &a,  at,  &c.,  had  notice,  and  then  and  there  ought  to 
have  paid  and  satisfied  to  plaintiff  the  said  sums  of  money  which  he  plain- 
tiff was  so  forced  and  obliged  to  pay,  lay  out,  and  expend  as  aforesaid, 
and  was  then  and  there  requested  by  plaintiff  to  pay  him  the  same ;  neveiv 
theless  defendant  not  regarding  his  duty  in  that  behalf,  but  intending 
and  contriving  to  defraud  and  injure  plaintiff  in  this  respect,  did  not 
nor  would  (although  often  requested)  pay  or  satisfy  to  plaintiff  the  said 
sums  of  money  above  mentioned,  or  any  or  either  of  them,  or  any  part 
thereof,  but  hath  hitherto  wholly  refused,  and  still  doth  refuse  so  to 
do,  and  the  same  and  every  part  thereof  still  remain  wholly  due  and 
unpaid  to  plaintiff. 

Ta€ldy^  Serjt.,  in  the  last  term  moved  for  a  rule  nisi  in  arrest  of 
judgment,  on  the  ground  that  the  count  was  ill  conceived.  It  was 
neither  ex  co  Uractu  nor  ex  delicto.  There  was  no  retainer  of  the 
plaintiff  by  the  defendant  stated,  no  employment  of  him  for  reward,  no 
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promise  on  either  side  to  raise  an  assumpsit ;  and  there  was  no  allegi- 
tion  of  fraud,  of  malicious  misrepresentation,  —  no  scienter j  —  to  oon- 
stitute  a  tort ;  on  the  contrary,  whatever  might  have  been  the  case  at 
the  time  of  the  sale,  at  the  time  of  the  representation  it  appeared  that 
the  defendant  was  lawfully  in  possession  of  the  propert}'  in  question. 
Haycraft  v.  Creasy,  2  East,  92,  was  an  express  decision  to  show  that 
an  action  of  tort  would  not  lie  unless  the  misrepresentation  oompbuoed 
of  were  wilful,  and  intended  to  deceive. 

Wilde^  Serjt. ,  contra.  Enough  is  stated  on  this  count  to  warrant 
a  judgment  against  the  defendant,  after  verdict.  The  representation 
that  the  defendant  was  entitled  to  sell  amounts  to  an  express  warranty 
to  save  the  plaintiff  harmless ;  it  would  have  been  a  warrant}*  to  a  par- 
chaser,  and  is  equally  so  to  an  agent  Where  there  is  an  express  war- 
ranty, it  is  not  necessary  to  aver  that  the  defendant  knew  it  to  be  false, 
or  that  he  intended  to  defraud.  It  is  sufficient  if  the  defendant  be 
alleged  to  have  stated  as  true  that  which  he  had  not  ascertained  to  be 
so.  Even,  however,  if  deceit  were  necessary  to  impose  liability,  deceit 
is  here  sufficiently  averred  in  the  allegation  that  the  defendant  by  bis 
representations  deceived  and  defrauded  the  plaintiff,  and  the  receipt  bj 
the  defendant  of  the  proceeds  of  the  sale  is  conclusive  to  show  that 
he  persisted  in  his  misrepresentation  to  the  last  Crosse  v,  Gardner, 
Carth.  90,  is  in  point  for  the  plaintiff.  In  that  case  the  defendant  bad 
affirmed  that  certain  oxen  which  he  sold  to  the  plaintiff  were  his,  when 
in  fact  they  belonged  to  another  person.  It  was  there  objected,  as  in 
the  present  case,  that  the  declaration  neither  stated  that  the  defendant 
deceitfully  sold  them,  nor  that  he  knew  them  to  be  the  property  of 
another  person  ;  and  yet  it  was  holdcn  that  the  action  lay.  That  case 
(with  others  to  the  same  effect  in  1  Roll.  Abr.  95.  Cro.  Jac.  474)  was 
confirmed  in  Pasley  v.  Freeman,  3  T.  R  51,  where  the  defendant  was 
held  liable  for  the  consequences  of  a  fraudulent  misrepresentation, 
although  he  derived  no  benefit  from  it  In  the  present  case  the  de- 
fendant reaped  all  the  profit  he  proposed  by  the  misstatement  he  made 
to  the  plaintiff. 

Toddy,  No  contract  between  the  plaintiff  and  defendant  is  stated 
on  the  record ;  they  must,  therefore,  be  both  considered  as  joint  toit 
feasors,  and  the  present  action  as  nothing  else  but  an  attempt  by  one 
tort  feasor  to  recover  contribution  fh>m  another,  which  the  law  does 
not  permit  In  all  the  cases  cited  there  was  a  contract  between  the 
parties :  as  in  Crosse  r.  Gardner,  where  the  defendant  sold  the  oxen 
to  the  plaintiff ;  in  1  Roll.  Abr.  95,  and  Cro.  Jac.  425,  where  an  agent 
sold  lands  to  the  plaintiff  under  an  express  warranty.  In  the  present 
case  there  is  no  contract  between  the  plaintiff  and  defendant,  bat  only 
a  request  made  to  the  plaintiff  by  the  defendant  to  commit  a  trespass. 
But  the  declaration  ought  to  have  shown  either  a  breach  of  contract,  or 
a  false  affirmation  made  with  intent  to  deceive.  A  declaration  on  a  toit 
arising  out  of  a  contract  ought  always  to  show  that  a  contract  existed 
between  the  parties,  Max  v.  Roberts,  12  East,  89.    And  a 
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on  a  false  representation  ought  at  least  to  allege  a  scienter^  Paslej  v. 
Freeman,  Ha3'eraft  v.  Creasy.  If  a  declaration  such  as  the  present  be 
held  sufficient,  every  tort-feasor  ma}'  recover  compensation  against  his 
companion.  The  plaintiff  ought  to  have  required  a  bond  of  indemnity 
of  the  defendant  before  he  proceeded  to  sell. 

Cur,  ado,  wlu 

Best,  C.  J.  A  motion  has  been  made  in  arrest  of  Judgment  after 
verdict  The  plaintiff  relies  on  the  second  count,  on  which  only  his 
verdict  and  judgment  are  to  be  entered. 

Stripped  of  the  technical  language  with  which  it  is  encumbered,  the 
case  stated  on  the  second  count  is  this:  that  the  defendant,  having 
property  of  great  value  in  his  possession^  represented  to  the  plaintiff 
that  he  had  authority  to  dispose  of  such  propert}',  and  followed  this 
representation  by  a  request  that  the  plaintiff  would  sell  the  property 
for  him,  the  defendant.  The  plaintiff,  believing  the  representation  of 
the  defendant  as  to  his  right  to  the  property,  and  not  knowing,  either 
at  the  time  the  representation  was  made,  or  at  any  time  after,  that  it 
was  not  his,  as  the  agent  of  the  defendant,  sold  the  property;  and 
after  paying  such  sums  out  of  the  proceeds  as  he  was  bound  to  paj^ 
and  making  such  deductions  as  be  had  a  right  to  make,  and  which  the 
defendant  appears  to  have  allowed,  paid  the  residue  to  the  defendant. 

The  defendant,  who  had  induced  the  plaintiff  to  make  this  sale  by 
his  false  representation  and  request  to  sell,  and  who,  after  the  sale, 
continued  to  assert  his  right  to  sell,  and  confirmed  the  agencj*  of  the 
plaintiff  by  accepting  ftom  him  the  residue  of  the  proceeds  of  the  sale, 
had  no  right  to  dispose  of  this  property.  The  consequence  has  been 
that  the  plaintiff,  supposing,  from  the  defendant's  false  representations, 
he  had  an  authority  which  he  had  not,  and  acting  as  the  defendant's 
agent,  has  rendered  himself  liable  to  an  action  at  the  suit  of  the  true 
owner  of  the  goods,  and  has  been  obliged  to  pay  damages  and  costs, 
whilst  the  defendant,  the  sole  cause  of  the  sale,  quietly  keeps  the  fruits 
of  it  in  his  pocket. 

It  has  been  stated  at  the  bar  that  this  case  is  to  be  governed  b}'  the 
principles  that  regulate  all  laws  of  principal  and  agent :  —  Agreed : 
every  man  who  employs  another  to  do  an  act  which  the  employer 
appears  to  have  a  right  to  authorize  him  to  do  undertakes  to  indemnify 
him  for  all  such  acts  as  would  be  lawful  if  the  emploj'er  had  the  author- 
ity he  pretends  to  have.  A  contrarj'  doctrine  would  create  great 
alarm. 

Auctioneers,  brokers,  factors,  and  agents  do  not  take  regular  indem- 
nities. These  would  be  indeed  surprised,  if,  having  sold  goods  for  a 
man  and  paid  him  the  proceeds,  and  having  suffered  afterwards  in  an 
action  at  the  suit  of  the  true  owners,  they  were  to  find  themselves 
wrong-doers,  and  could  not  recover  compensation  from  him  who  had 
induced  them  to  do  the  wrong. 

It  was  certainly  decided  in  Merryweather  v,  Nixan,  8  T.  R.  186, 
that  one  wrong-doer  could  not  sue  another  for  contribution ;  Lord  Ken* 
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yon,  however,  said  *'that  the  decision  would  not  affect  cases  of  indem- 
nity where  one  man  employed  another  to  do  acts,  not  unlawful  in 
themselves,  for  the  purpose  of  asserting  a  right.*'  This  is  the  oolj 
decided  case  on  the  subject  that  is  intelligible. 

There  is  a  case  of  Walton  v.  Hanbury  and  others,  2  Vern.  592,  bat 
it  is  so  imperfectly  stated  that  it  is  impossible  to  get  at  the  principle 
of  the  judgment. 

The  case  of  Philips  v.  Biggs,  Hardr.  164,  was  never  decided;  hut 
the  Court  of  Chancery  seemed  to  consider  the  case  of  two  sheriffs  of 
Middlesex,  where  one  had  paid  the  damages  in  an  action  for  an  escape, 
and  sued  the  other  for  contribution,  as  like  the  case  of  two  joint 
obligors. 

From  the  inclination  of  the  court  on  this  last  case,  and  from  the  con- 
cluding part  of  Lord  Kenyon's  judgment  in  Merryweather  t*.  Nixan, 
and  from  reason,  justice,  and  sound  policy,  the  rule  that  wrong-doere 
cannot  have  redress  or  contribution  against  each  other  is  confined  to 
cases  where  the  person  seeking  redress  must  be  presumed  to  have 
known  that  he  was  doing  an  unlawful  act 

If  a  man  buys  the  goods  of  another  from  a  person  who  has  no  author- 
ity  to  sell  them,  he  is  a  wrong-doer  to  the  person  whose  goods  he 
takes ;  yet  he  may  recover  compensation  against  the  person  who  sold 
the  goods  to  him,  although  the  person  who  sold  them  did  not  undertake 
that  he  had  a  right  to  sell,  and  did  not  know  that  he  had  no  right  to 
sell.  That  is  proved  by  Medina  v.  Stoughton,  1  Salk.  210,  Sanders  n 
Powel,  1  Lev.  129,  Crosse  v.  Gardner,  Carth.  90,  1  Roll.  Abr.  91, 1. 5, 
and  man}'  other  cases. 

These  cases  rest  on  this  principle,  that  if  a  man,  having  the  posses- 
sion of  propert}^  which  gives  him  the  character  of  owner,  affirms  that 
he  is  owner,  and  thereby  induces  a  man  to  bu}',  when  in  point  of  fact 
the  affirmant  is  not  the  owner,  he  is  liable  to  an  action. 

It  has  been  said  that  is  because  there  is  a  breach  of  contract  to  rest 
the  action  on,  and  that  there  is  no  contract  in  this  case.  This  is  not 
the  true  principle ;  it  is  this :  he  who  affirms  either  what  he  does  not 
know  to  be  true,  or  knows  to  be  false,  to  another's  prejudice  and  his 
own  gain,  is  both  in  morality  and  law  guilt}'  of  falsehood,  and  mast 
answer  in  damages. 

But  here  is  a  contract :  the  plaintiff  is  hired  by  defendant  to  sell, 
which  implies  a  warranty  to  indemnify  against  all  the  consequences  that 
follow  the  sale. 

The  above-cited  cases  show  that  a  sciefUer  is  not  necessan*  in  this 
case,  although  it  was  necessarj*  in  the  case  of  Hajxrafb  v.  Creasy  and 
the  cases  of  that  class.  In  these  cases,  a  party  who  had  no  interest  was 
applied  to  for  his  opinion ;  if  he  gave  an  honest,  although  mistaken 
one,  it  was  all  that  could  l>e  expected. 

But  it  has  been  said,  you  have  not  shown  that  the  affirmation  was  false 
at  the  time  it  was  made  ;  for  the  breach  is,  not  that  plaintiff  had  not 
authority  to  sell  at  the  time  he  said  he  had,  but  at  the  time  of  the  sale* 
which  was  subsequent. 
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But  the  complaint  is,  that  defendant  affirmed  he  had  power  to  sell, 
and  followed  tiiat  affirmation  by  a  request  to  sell ;  which  affirmation 
and  request  induced  plaintiff  to  sell  when  defendant  had  no  right  to  give 
him  authority  to  make  such  sale.  This  affirmation  and  request  caused 
the  plaintiff  to  do  an  aet  which  has  been  injurious  to  him  and  beneficial 
to  the  defendant. 

For  this  injury  plaintiff  is  entitled  to  compensation,  whether  the 
affirmation  was  false  or  true  at  the  time  it  was  made. 

If  defendant  had  authority  to  sell  at  the  time  he  employed  plaintiff, 
but  ceased  to  have  that  authority  at  the  time  of  the  sale,  he  should 
have  informed  plaintiff  of  this  change  in  his  situation,  and  prevented 
him  from  doing  what  he  ought  not  to  have  done;  at  all  events, 
he  should  not  have  taken  the  proceeds  of  the  sale. 

If  after  verdict  we  can  collect  a  cause  of  action,  or  infer  that  proof 
must  have  been  given  at  the  trial,  that  will  support  the  action,  and  the 
judgment  may  be  sustained. 

In  Weston  v.  Mason,  8  Burr.  1725,  which  was  an  action  on  a  bond 
brought  against  the  sureties  of  the  sheriff's  bailiff,  the  condition  recited 
that  the  sheriff  had  appointed  the  bailiff  for  the  hundred  of  East  Got- 
son,  and  it  did  not  appear  that  the  warrant  which  he  was  charged  not 
to  have  returned  was  directed  to  him  as  bailiff  of  that  hundred ;  but 
the  court  said  that,  being  in  arrest  of  judgment,  as  it  did  not  appear 
that  it  was  not  directed  to  him  as  bailiff  of  that  hundred,  which  the 
defendant  might  have  shown,  it  was  sufficient  In  Bull  v.  Steward, 
1  Wils.  255,  in  an  action  against  the  bailiffs  of  the  borough  for  an  escape, 
it  did  not  appear  that  the  cause  of  action  arose  within  the  jurisdiction  of 
the  court ;  but  it  was  held  that  after  vei*dict  the  court  would  presume  any- 
thing proved  at  the  trial  which  was  necessary  to  be  proved,  unless  the 
contrary  appeared  on  the  face  of  the  record. 

On  these  authorities  the  court  might  say,  as  the  defendant  has  not 
shown  that  he  was  authorized  to  sell  at  the  time  he  affirmed  he  was, 
and  as  it  is  proved  he  was  not  authorized  at  the  sale,  we  will  presume 
that  he  never  had  authority  at  any  time.  But  the  main  ground  is,  that 
he  has  created  a  belief  in  the  plaintiff  that  he  had  authority  when  he 
clearly  had  no  authority. 

Max  V.  Roberts,  which  has  been  cited,  does  not  apply :  it  did  not 
appear  that  defendant  had  ever  undertaken  to  carry  the  goods,  and 
therefore  he  could  not  be  answerable  for  taking  them  out  of  the  due 
coarse  of  the  voyage.  Hule  discharged} 

1  Aces  CoTentiy  v.  Barton,  17  Johns.  US  (1819) ;  Betts  v.  Gibbins,  8  Ad.  &  B. 
57  (1834) ;  Moore  v.  Appleton,  26  Ala.  633  (1855). 

And  see  Fletcher  v.  Harcot,  Hntton,  55  (1622),  8.  o.  wh  nom.  Ballersey's  Case, 
Winch,  48;  Dngdale  v.  Loyering,  L.  R.  10  C.  P.  196  (1875);  Palmer  r.  Wick  and 
Poltneytown  Steam  Shippmg  Co.,  [1894]  A.  0. 31S,  324,333  (H.  L.  Sc).^E», 
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DUNCAN   AND   ANOTHER  V.   HIUL 

THE  SAME  V.  BEESON. 
Exchequer  Chamber.     1878. 

[L.  R.  8  Ex.  242.] 

Appeals  in  two  actions  involving  the  same  question. 

In  the  first,  Duncan  v,  Hili,^  the  appeal  was  against  the  jndgmeDt  of 
the  Court  of  Exchequer  discharging  a  rule  to  enter  a  nonsuit,  or  to 
reduce  the  damages  to  £1688  19^.,  which  had  been  obtained  on  the 
ground  that  the  further  damages  claimed  were  not  damages  recoverable 
against  the  defendant,  and  that  in  that  respect  the  plaintiffs  were  not 
legally  damnified  or  entitled  to  indemnification,  or  otherwise  to  recover 
in  the  action. 

The  plaintiffs  were  stockbrokers  who  had  been  employed  by  the 
defendant  to  buy  and  sell  shares  for  him  upon  the  Stock  Exchange. 
In  1870  they  bought  for  the  defendant  lai^e  quantities  of  stocks  and 
shares  for  the  15th  of  July,  and  on  that  day*,  by  the  defendant's  instnio- 
tions,  canied  them  over  to  the  next  account  day*  (29th  of  July),  pacing 
differences  amounting  to  £1688  19«.  On  the  18th  of  July  the  plain- 
tiffs, being  unable  to  meet  their  engagements,  by  reason  of  varioos 
persons  for  whom  they  had  effected  contracts  (and  amongst  others  the 
defendant)  failing  to  make  their  due  pa3'ments,  the}*  were  declared 
defaulters ;  and,  according  to  the  rules  of  the  Stock  Exchange,  all 
their  transactions  were  closed  at  the  prices  current  on  that  day.'  The 
result  of  this  was  to  make  them  liable  to  pa}'  a  further  sum  for  diife^ 
enoes  upon  the  stocks  and  shares  so  carried  over  by  them  for  the 
defendant.  The  plaintiffs  had  paid  a  dividend  of  ^8.  6(2.  in  the  pound 
to  their  Stock  Exchange  creditors,  and  a  further  dividend  was  expected. 
This  action  was  brought  in  the  names  of  the  plaintiffs,  but  for  the  bene- 
fit of  their  creditors,  to  recover  the  sum  of  £6013  \Zs,  5d,^  which  in- 
cluded the  £1688  19«.,  as  well  as  the  sum  which  the  defendants  became 
liable  to  pay  upon  their  being  declared  defaulters. 

In  the  second  action,  Duncan  v.  Beeson,*  the  appeal  was  against 
the  judgment  of  the  Court  of  Exchequer  discharging  a  rule  to  enter  a 
nonsuit  which  had  been  obtained  on  the  ground  that  the  defendant  was 
not  liable  to  make  good  any  part  of  the  loss  incurred  by  the  closing  of 
defendant's  share  account  upon  the  plaintiffs  becoming  defaulters  on 
the  Stock  Exchange ;  that  the  account  was  closed  contrary  to  defend- 
ant's authority  and  against  his  will,  and  owing  to  the  plaintiffs*  own 
defaults,  and  that  defendant  was  not  liable  to  indemnify  plaintiifs 
against  the  loss  thereby  occasioned  to  or  paid  b}*  the  plaintiffs :  that 
DO  usage  of  the  Stock  Exchange  was  proved  sufficient  to  make  the 

^  Reported  L.  R.  6  Ex.  255,  where  the  pleadiDgs  are  set  out.—  Rbp. 
S  See  Rales  142,  167.  169,  L.  R.  6  Ex.  257,  n.—  Rsp. 
*  Reported  L.  R.  6  Ex.  26S,  n.  — Rbp. 
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defendant  liable  to  this  action,  and  that  the  asage,  if  any,  did  not 
extend  to  entitle  a  broker  to  charge  a  loss  arising  from  his  own  default 
against  his  principal 

The  plaintiffs  were  the  same  as  in  the  other  action,  and  the  facts 
were  similar,  except  that  the  sum  paid  by  the  plaintiffs  for  differences 
in  carrying  over  the  stocks  on  the  15th  of  July  had  before  action 
been  repaid  by  the  defendant.  The  sum  sought  to  be  recovered 
was  £425. 

Joseph  Brown^  Q.  C.  {Sir  J.  B.  Karalake^  Q.  C,  and  J.  0.  Oriffits 
(in  Duncan  t;.  Hill),  and  Fhilbrick  (in  Duncan  v,  Beeson),  with  him, 
for  the  defendants  in  both  actions. 

Sir  jr.  D.  Coleridge,  Q.  C,  S.  G.  {Powell,  Q.  C,  and  i>ay,  Q.  C, 
with  him),  for  the  plaintiffs  in  the  first  action. 

PoweUf  Q.  C.  {Murphy  with  him),  for  the  plaintiffs  in  Duncan  v. 
Beeson,  did  not  argue. 

The  judgment  of  the  courts  (Blackburn,  Keating,  Grove,  Brett, 
QuAiN,  Archibald,  and  Honthan,  JJ.)  was  delivered  by 

Blackburn,  J.^  Both  actions,  whatever  be  the  precise  form  ot 
them,  are  actions,  in  contemplation  of  law,  brought  by  the  plaintiffs, 
as  brokers  and  agents,  against  the  defendants,  as  their  principals,  for 
an  indemnity.  They  are  founded  upon  allegations  that  the  agent  has 
incurred  a  loss  by  reason  of  having  acted  as  agent  for  his  principal. 
They  are  actions  founded  on  the  ordinary  and  general  principles  of 
common  law  with  regard  to  implied  indemnities.  It  must  be  admitted 
that  the  plaintiffs  were  authorized  bj-  the  defendants  to  enter  into  con* 
tracts  in  their  behalf  according  to  the  rules  of  the  Stock  Exchange.  It 
must  be  admitted  that  for  any  loss  incurred  by  the  agent  by  reason  of 
his  having  entered  into  such  contracts  according  to  such  rules,  unless 
they  be  wholly  unreasonable,  and  where  the  loss  is  without  any  per- 
sonal default  of  his  own,  he  is  entitled  to  be  indemnified  by  his  prin- 
cipal  upon  an  implied  contract  to  that  effect  But  it  is  argued,  that 
where  the  agent,  as  in  this  case,  is  subjected  to  loss,  not  by  reason  of 
his  having  entered  into  the  contracts  into  which  he  was  authorized  to 
enter  by  his  principal,  but  by  reason  of  a  default  of  his  own,  that  is  to 
say,  as  in  this  case,  by  reason  of  his  insolvency,  brought  on  by  want 
of  means  to  meet  his  other  primary  obligations,  it  cannot  be  said  that 
he  has  suffered  loss  by  reason  of  his  having  entered  into  the  contracts 
made  by  him  on  behalf  of  his  principal,  and  consequently  there  is  no 
promise  which  can  be  implied  on  the  part  of  his  principal  to  indemnify 
him*;  and  in  the  present  cases  there  certainly  was  no  express  promise  to 
this  effect.  These  allegations,  both  as  to  fact  and  law,  seem  to  us  to  be 
correct.  There  was  no  failure  by  the  defendants  in  any  part  of  their 
undertakings ;  there  was  no  evidence  that  the  insolvency  of  the  plain- 
tiffs was  occasioned  by  reason  of  their  having  entered  into  the  contracts 
for  the  defendants ;  it  is  consistent  with  the  evidence  that  the  plaintiffs 
would  have  become  insolvent  precisely  at  the  same  time  as  they  did  if 

1  After  stating  the  facts. — Ed. 
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they  had  not  entered  into  any  contract  for  either  of  the  defendants. 
The  plaintiffs'  insolvency  was,  so  far  as  regards  the  defendants,  entirely 
the  result  of  their  own  default.  We  think  there  is  no  implication  of 
law  to  force  upon  the  defendants  an  obligation  to  indemnify*  the 
plaintiffs  in  such  a  ease. 

We  think,  therefore,  that  the  judgment  below  should  be  reversed, 
and  the  rule  in  the  case  of  Duncan  v.  Hill  be  made  absolute  to  reduce 
the  damages  to  £1688  19^.,  and  in  the  case  of  Duncan  v,  Beeson  that 
the  rule  be  absolute  to  enter  a  verdict  for  the  defendant. 

Judgment  reversed, 


MAITLAND  v.  MARTIN. 
Supreme  Court  of  Pennsylvania.    1878. 

(86  Pa.  120 J 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Philadelphia  ooantj. 

Assumpsit  by  Caroline  Martin  against  Camille  D'Invilliers  and  Jobs 
J.  Maitland,  trading  as  C.  Dlnvilliers  &  Co.,  to  recover  the  valae  of 
certain  bonds  purchased  by  said  firm  as  brokera.  D'Invilliers  died 
after  suit  brought,  and  it  was  afterwards  proceeded  with  against 
Maitland  alone. 

The  facts  are  fully  stated  in  the  opinion  of  this  court  At  the  triiii 
Pratt,  J. ,  charged  the  jury  as  follows :  '*  The  plaintiff,  a  sister  of  Mr. 
Martin,  places  money  in  the  hands  of  defendants,  as  brokers.  Mr. 
Martin,  as  agent  for  his  sister,  gave  a  written  order  to  buy  South 
Carolina  bonds.  He  says  April  and  October.  Defendants  say  Janouy 
and  July.  On  written  order  April  is  erased  and  July  substituted. 
Mr.  Martin  says  that  after  the  purchase  he  was  informed  by  defendants 
that  the  purchase  made  on  his  order  was  of  January  and  July  bonds. 
He  then  objected,  but  was  told  that  these  were  just  as  good  as  the 
others,  and  afterwards  said  nothing.  There  was  no  positive  acceptaim 
on  his  part  further  than  acquiescence  goes.  The  bonds  were  never 
delivered  to  Martin.  You  must  judge  whether  Martin  by  his  conduct 
allowed  defendants  to  believe  that  he  acquiesced. 

^^  We  find  these  bonds  in  the  hands  of  the  defendants  as  the  prop* 
erty  of  the  plaintiff.  ^ 

^'  In  1875  the  defendants  were  airected  to  sell  the  bonds.  An  order 
was  sent  by  defendants  to  a  New  York  broker  to  sell.  The  following 
day  the  bonds  were  shipped.  This  was  the  14th  of  M^y.  [On  the 
same  day  —  the  14th  —  the  defendants  were  advised  by  their  New 
York  correspondent  that  the  bonds  were  sold,  and  a  chedc  was  sent 
over  for  the  amount,  and  was  received  by  defendants.  This  was  a 
completed  transaction.] 

*'The  purchaser  found,  upon  seeing  the  bonds,  that  three  of  then 
were  not    marketable,   and    refused    to  receive   them.      Defendanti 


SECT.  L]  MAITLAND  V.  MARTIN.  763 

thereupon  parchased  otlier  bonds  and  delivered  tbem  to  the  purchaser, 
leaving  three  of  the  bonds  ordered  by  the  plaintiff  to  be  sold,  on  hand. 

^^  At  the  time  of  this  sale  the  defendants  were  agents  for  the  plain- 
tiff, in  relation  to  these  bonds.  An  authority  to  sell  does  not  impl}*  an 
authority  to  buy.  An  agent  who  exceeds  his  authority  adopts  the  act 
as  his  own,  and  is  no  longer  agent. 

*^  [Plaintiff  ordered  her  bonds  sold  at  thirty-three,  and  they  were 
sold  at  that  price.  If  you  believe  this,  then,  as  matter  of  law,  D  'In- 
villiers  was  responsible  for  rescinding  the  contract]  They  thereby 
adopted  the  theory  of  the  purchaser,  accepted  the  return  of  the  bonda^ 
and  purchased  others  to  supply  their  place,  and  fill  their  contract.  Bj 
this  act  they  relieved  the  purchaser  from  liability  to  be  sued  upon  his 
contract. 

'^  [If  defendants  rescinded  the  contract  and  took  back  the  bonds 
sold,  and  bought  others  to  fill  the  contract,  without  authority  from  the 
plaintiff,  they  adopted  the  loss  as  their  own.] 

^'  [If  the  defendants  agreed  to  take  these  bonds  back  without  the 
consent  and  authority  of  their  principals,  and  substituted  others  pur- 
chased by  them  in  lieu  thereof,  they  accept  these  bonds  as  their  own. 
The  three  bonds  are  in  the  hands  of  defendants  as  their  propert}*], 
and  the  measure  of  damages  would  be  the  amount  realized  from  the 
sale,  less  their  lawful  commissions." 

The  verdict  was  for  the  plaintiff  for  $1784.54,  and  after  the  entry  of 
judgment  the  defendant  took  this  writ,  alleging  that  the  court  erred  in 
the  foregoing  portions  of  the  charge  contained  in  brackets. 

Oeorge  JBuU  and  James  H.  Campbdlj  for  plaintiff  in  error. 

TTionuLS  J,  Diehl^  for  defendant  in  error. 

Mebcur,  J.  This  action  was  brought  by  the  defendant  in  error  for 
money  had  and  received  for  her  use.  The  money  sought  to  be  re- 
covered came  into  the  hands  of  the  plaintiffs  in  error  under  the  follow- 
ing circumstances :  In  August,  1873,  being  brokers  in  the  city  of 
Philadelphia,  they  purchased  for  the  defendant  in  error  five  South 
Carolina  bonds,  of  the  nominal  value  of  $1000  each.  She  left  the 
bonds  in  their  possession.  They  were  sealed  up  in  an  envelope,  her 
name  indorsed  thereon,  and  deposited  in  the  safe  of  the  plaintiffs  in 
error  in  the  "  Fidelity .'*  They  thus  remained  until  May,  1875,  when 
she  instructed  the  plaintiffs  in  error  to  sell  them  at  thirty-three  per 
cent.  There  being  no  market  in  Philadelphia  for  them,  on  the  12th  of 
May  they  directed  their  correspondents,  Cecil,  Stout  &  Thayer, 
brokers  in  New  York,  to  sell  them.  By  despatch,  on  the  14th  of  May, 
they  advised  the  plaintiffs  in  error  that  they  had  sold  at  the  price 
named.  Immediately  thereafter  the  plaintiffs  notified  the  defendant  of 
the  sale.  On  the  same  day  the  plaintiffs  forwarded  the  bonds  to  their 
correspondents  by  express,  and  requested  a  draft  to  be  remitted  for  net 
proceeds.  On  receipt  of  the  bonds,  Cecil,  Stout  &  Thayer,  remitted 
the  proceeds  to  plaintiffs  in  error- on  the  15th  May.  On  the  17th 
May,  and  while  the  proceeds  remained  in  the  hands  of  the  plaintiffs 
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in  error,  they  were  notified  by  Cecil,  Stoat  &  Thayer,  that  three  of  the 
bonds  were  not  fundable,  and  not  a  good  delivery  at  the  price  for 
which  they  had  sold  them ;  and,  therefore,  they  had  purchased  others 
at  the  same  price  to  supply  the  place  of  those  not  fundable,  and  held 
the  plaintiffs  in  error  for  the  sum  thus  advanced.  On  the  same  dty 
the  plaintiffs  in  error  advisedfthe  defendant  of  the  substance  of  thiB 
notice,  and  further  requested  her  to  consider  the  sale  of  3000  of  the 
bonds  reported  by  them  sold,  as  cancelled.  They  also  directed  Cecil, 
Stout  &  Thayer,  to  return  the  three  bonds  not  accepted,  and  draw  on 
them  for  the  sum  paid.  Thereupon  Cecil,  Stout  &  Thayer,  returned 
the  bonds,  and  the  plaintiffs  in  error  paid  them  the  sum  which  they  had 
advanced. 

The  plaintiffs  in  error  offered  to  return  the  three  bonds  to  the  de- 
fendant, and  account  for  the  proceeds  of  the  two  others;  but  she 
denies  their  right  to  hold  her  responsible  for  the  money  Uius  paid  by 
them,  and  seeks  to  recover  the  whole  sum  agreed  to  be  paid  for  the 
five  bonds. 

It  appears,  by  the  evidence,  that  about  the  Ist  of  June,  1874,  the 
treasurer  of  the  State  of  South  Carolina  issued  a  notice  that  certain 
bonds  of  that  State  had  been  declared  null  and  void  by  the  legis- 
lature, and  would  not  be  recognized.  Thereupon,  June  2d,  1874,  the 
New  York  Stock  Exchange  made  an  order  that  the  bonds  embraced 
in  said  notice  should  not  pass,  as  a  good  delivery,  on  a  sale  of  regular 
<^  South  Carolina  bonds,"  after  that  date.  Three  of  these  bonds  appear 
to  have  been  repudiated  by  the  legislature,  and  at  the  time  of  the  sale, 
in  May,  1875,  were  not  fundable,  and  i^  a  consequence  were  almost 
worthless.  Cecil,  Stout  &  Thayer,  professed  to  sell  ^^  fundable  bonds" 
only.  They  supposed  all  of  the  five  to  be  of  that  class.  The  purchaser 
had  a  right  to  suppose  he  was  buying  such.  Discovering  that  three  of 
them  were  not  of  that  kind,  he  refused  to  accept  them.  Cecil,  Stout 
&  Thayer,  thereupon  replaced  them  with  such  bonds  as  filled  the  con- 
tract. If  these  facts  be  proved,  they  undoubtedly  had  a  valid  daim 
against  the  persons  in  whose  behalf  they  agreed  to  make  the  sale.  At 
the  time  the  plaintiffs  in  error  directed  them  to  make  the  sale,  they  did 
not  disclose  the  name  of  their  principal ;  yet  this  in  no  manner  changed 
the  legal  rights  and  liabilities  between  her  and  them.  The  spedfie 
bonds  were  her  property.  The  plaintiffs  were  her  agents  to  effect  a 
sale.  It  was  to  be  made  for  her  benefit.  The  plaintiffs  were  bound  to 
due  care,  prudence,  and  diligence  in  the  execution  of  the  powers 
committed  to  them.  These  they  appear  to  have  exercised.  They  kept 
their  principal  informed  of  their  action.  The  defendant  is  not  shown 
to  have  sustained  any  damage  by  reason  of  any  information  being  with- 
held from  her.  These  bonds  had  depreciated  while  owned  by  her. 
If  the  plaintiffs  in  error,  while  acting  as  her  agents  in  effecting  the 
sale,  without  any  fault  on  their  part,  became  liable,  she,  and  not  they, 
must  bear  the  loss. 

The  object  to  be  effected  was  a  sale  of  the  bonds.    The  pUiintiSs  in 
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efTor,  as  well  as  Cecil,  Stoat  &  Thayer,  were  acting  as  agents  to  reach 
that  end.  An  agreement  to  sell  Ibndable  bonds,  and  a  payment  by  the 
parchaser  to  one  agent,  and  his  transmission  to  another  agent,  did  not 
necessarily  complete  the  transaction. 

It  required  a  delivery,  or  a  readiness  to  deliver,  the  bonds,  of  the 
kind  sold,  according  to  the  contract  Anything  less  than  that  left  the 
transaction  incomplete,  nnless  further  fulfilment  was  waived. 

In  fully  perfecting  a  sale  the  plaintiffs  in  error  were  strictly  in  the 
line  of  their  duty.  We  discover  nothing  affecting  their  good  faith.  If, 
then,  without  fault  on  their  part  in  the  honest  management  of  the  busi- 
ness of  the  defendant,  they  incurred  damages,  those  damages  must  be 
borne  by  her  and  not  by  theuL  Stocking  v.  Sage,  1  Conn.  519  ;  D'Arcy 
V.  Lyle,  5  Binn.  441 ;  Whart  on  Agents,  sect  816. 

If  the  plaintiffs  in  error  in  good  faith  carried  out  the  contract  made 
with  the  purchaser,  they  did  not  thereby  adopt  the  loss  as  their  own 
and  relieve  the  defendant  from  her  legal  obligation  to  reimburse  them. 
Although  they  took  back  the  bonds,  without  the  express  consent  and 
aathority  of  the  defendant,  yet  they  did  not  thereby  necessarily  accept 
them  as  their  own.  If  the  facts  are  found  to  be  as  stated,  the  purchaser 
was  justified  in  refusing  to  accept  the  bonds.  If  so  justified,  it  was 
clearly  within  the  general  scope  and  authority  of  the  plaintiffs  in  error, 
as  her  agents,  to  fblfil  the  contract,  and  their  acts,  in  contemplation  of 
law,  became  her  acts.  Although,  by  failing  to  disclose  their  principal, 
the  plaintiffs  in  error  may  have  become  personally  liable  to  Cecil,  Stout, 
&  Thayer,  yet  that  docs  not  bar  the  right  of  the  plaintiffs  in  error  to 
require  the  defendant  to  make  their  loss  good.  It  therefore  follows 
that  many  portions  of  the  charge  were  too  unfavorable  to  the  plaintiffs 
in  error,  and  the  assignments  are  substantially  sustained. 

Judgment  reversed^  and  a  venire/acMs  de  novo  auuirded^ 


READ  V.  ANDERSON. 
Court  of  Appeal.     1884. 

[13  Q.  B.  D.  779.] 

Appeal  by  the  defendant  from  the  judgment  of  Hawkiks,  J.,  in 
&vor  of  the  plaintiff,  after  trial  upon  further  consideration. 

The  facts  of  the  case  are  fully  stated  in  the  report  of  the  judgment 
of  Hawkins,  J.,  10  Q.  B.  D.  100,  and  also  are  briefly  mentioned 
in  the  judgments  of  Brett,  M.  R.,  and  Bowek,  L.  J.,  hereinafter  set 
forth. 

Petheram^  Q.  C,  and  Mitccdfe  Dale^  for  the  defendant 

Firday^  Q.  C.  {R.  A.  McCdU  with  him),  for  the  plaintiff. 

Cur.  adv.  vuU* 
>  S«6  Saveland  v.  Green,  36  Wis.  612  (1875).— Eix 
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Brett,  M.  B.  This  case  was  tried  before  Hawkins,  J.,  without  a 
Jury,  and  the  question  was  as  to  the  plaintiff's  right  to  recover  from  the 
defendant  money  paid  in  discharge  of  bets.  The  plaintiff  was  a  tarf 
commission  agent ;  that  is  to  say,  he  betted  for  other  persons.  The 
learned  judge  has  found  manj'  of  the  questions  in  dispute  as  questions 
of  fact,  and  it  seems  to  have  been  thought  that  the  Court  of  Appeal 
cannot  dispute  his  findings ;  but  the  Court  of  Appeal  is  not  bound  by 
the  findings  of  fact  by  a  judge  who  tries  a  case  without  a  jur3\  Ad  to 
the  transaction  itself  between  the  plain tifl"  and  the  defendant,  it  was  of 
a  well-known  description :  the  defendant  did  not  bet  himself,  but  he 
hired  the  plaintiff  to  bet  for  him  ;  he  gave  to  the  plaintiff  authority  to  pay 
and  to  receive  money,  and  it  is  a  contract  between  principal  and  agent 
and  not  between  vendor  and  purchaser.  The  contract  determines  the 
kind  of  the  employment,  and  the  commission  is  payable  in  respect  of 
making  bets  and  not  of  paying  them.  One  ordinary  principle  of  the  law 
as  to  principal  and  agent  is  that  unless  a  principal  is  prevented  by  cer- 
tain circumstances,  the  nature  of  which  is  familiar  to  us,  he  can  revoke 
the  authority  of  the  agent.  In  the  present  case  the  defendant  had 
given  to  the  plaintiff  authority  to  pay  and  receive ;  but  he  revoked  the 
authoritj'  before  payment :  can  the  agent  sue  the  principal  ?  The  real 
question  is  whether  the  defendant,  as  principal,  could  revoke  the 
authority  given  to  the  plaintiff  as  agent.  The  evidence  given  before 
Hawkins,  J.,  proves  that  when  a  member  of  Tattersall's  makes  bets 
and  does  not  pay  them  if  lost,  he  is  liable  to  be  turned  out  of  the  room ; 
and  if  he  is  turned  out,  he  cannot  carry  on  his  business  as  a  turf  com- 
mission agent.  The  question  is  whether  the  law  will  imply  an  ander* 
taking  by  the  defendant,  that  he  will  not  revoke  the  plaintiff's  authority 
to  pay  bets  which  have  been  lost.  If  a  principal  employs  an  agent  to 
perform  an  act,  and  if  upon  revocation  of  the  authority  the  agent  will  be 
by  law  exposed  to  loss  or  suffering,  the  authority  cannot  be  revoked. 
But  in  the  present  case  no  claim  could  be  lawfully  enforced  against  the 
agent.  It  is  true  that  the  betting  contract  was  made  bj'  the  plaintiff  in 
his  own  name  on  behalf  of  his  principal ;  nevertheless,  it  could  not  be 
enforced  against  him.  If  the  other  party  to  the  bet  had  lost  it,  and  had 
declined  to  pay  it,  he  could  not  have  been  compelled  to  do  so.  But  it 
has  been  contended  that  although  this  view  is  true,  the  law  puts  it  into 
the  plaintiff's  power  to  enforce  payment  by  the  defendant  of  the  amoant 
of  the  bet,  because  unless  it  is  paid  the  plaintiff  will  suffer  a  loss  in  his 
business ;  but  the  plaintiff's  business,  although  it  may  not  be  illegal,  is 
directly  objected  to  by  the  law,  and  the  contracts  made  by  him  in  his 
business  cannot  be  enforced :  it  is  a  business  of  which  the  law  ought 
not  to  take  notice,  and  therefore  the  inconvenience  and  the  loss,  which 
the  plaintiff  may  suffer  in  his  objectionable  business,  form  no  groand 
for  an  action  for  revoking  an  authority  which  the  principal  ought  not  to 
have  given.  The  cases,  in  which  an  authority  cannot  be  revoked, 
ought  to  be  confined  to  those  cases  in  which  the  agent  will  upon  revo- 
cation suffer  what  the  law  deems  to  be  an  ii^ozy.  I  think  that  the 
judgment  of  Hawkins,  J.,  was  wrong. 
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BowsN,  L.  J.  I  regret  that  I  cannot  agree  with  the  Master  of  the 
Bolls,  and  that  I  cannot  take  the  same  view  of  this  case  as  he  does.  The 
plaintiff  was  a  turf  commission  agent,  and  the  defendant  was  a  licensed 
victualler  at  South  Shields.  Bets  were  made  by  the  plaintiff  at  the 
defendant's  request,  and  these  bets  were  lost.  The  plaintiff  made  the 
bets  in  his  own  name,  not  in  the  defendant's ;  and  after  the  bets  had 
been  made  and  lost,  the  defendant  revoked  the  authority  to  pay  con- 
ferred upon  the  plaintiff.  Had  the  defendant  any  right  at  this  eleventh 
hour  to  revoke  and  retract  the  authority  given  to  the  plaintiff?  It  is 
true  that  this  is  a  transaction  between  a  principal  and  an  agent :  there 
is  a  delegation  of  power  to  the  agent :  there  is  a  mandate  to  the  agent ; 
and,  subject  to  certain  exceptions,  a  principal  it  is  said  may  revoke  a 
mandate  which  he  has  given.  But  there  is  something  in  tliis  transao- 
tion  beyond  a  mere  mandate  given  or  power  delegated  to  an  agent 
There  is  a  contract  of  employment  between  the  principal  and  the 
agent,  which  expressly  or  by  implication  regulates  their  relations ;  and 
if  as  part  of  this  contract  the  principal  has  expressly  or  impliedly 
bargained  not  to  revoke  the  authorit}'  and  to  indemnify  the  agent  for 
acting  in  the  ordinary  course  of  his  trade  and  business,  he  cannot  be . 
allowed  to  break  his  contract.  What  was  the  contract  or  bargain? 
Was  the  original  contract  that  the  plaintiff  should  be  at  liberty  to  make 
bets  for  the  defendant,  and  should  be  liable  at  any  moment  to  have  the 
anthority  conferred  upon  him  withdrawn  ?  Or  was  it  that  the  defend- 
ant employed  the  plaintiff  to  make  bets  and  undertook  to  indemnify 
him  against  payment  of  any  bets  which  he  should  make  on  the  defend- 
ant's behalf?  It  will  not  be  denied  that  if  a  principal  employs  an 
agent  to  do  something  which  by  law  involves  the  agent  in  a  legal 
liability,  the  principal  cannot  draw  back  and  leave  the  agent  to  bear 
the  liability  at  his  own  expense.  That  is  not  the  case  here,  because 
the  payment  of  bets  cannot  be  enforced  by  law ;  but  by  the  usage  of  his 
business  known  to  both  parties  at  the  time  of  the  employment,  and  with 
reference  to  which  usage  the  contract  of  emploj'ment  was  made,  the 
betting  agent  became  liable  as  a  matter  of  business  to  make  good  a 
lost  bet  at  the  risk  of  losing  his  character  and  customers ;  and  in  the 
present  case  Hawkins,  J.,  has  found,  in  accordance  with  the  evidence, 
that  the  plaintiff  would  have  suffered  very  serious  pecuniary  incon- 
venience if  he  had  failed  to  pay  the  bets  which  had  been  lost  Was 
the  defendant  entitled  to  turn  round  and  tell  the  plaintiff  not  to  pay  the 
bets,  and  to  thus  put  him  into  the  position  of  being  expelled  from 
the  room  where  he  carries  on  his  business?  What  is  the  inference  of 
fact  to  be  drawn  as  to  the  true  bargain  between  them  ?  Can  it  be  said 
that  the  plaintiff  took  upon  himself  the  risk  of  embarking  upon  this 
perilous  adventure  without  such  an  indemnity?  As  an  inference  of 
fact,  it  seems  to  me  that  it  was  well  understood  to  be  part  of  the  bar- 
gain that  the  principal  should  recoup  his  agent,  and  should  not  revoke 
the  authority  to  pay,  but  should  indemnify  the  agent  against  all  pay- 
ments made  in  the  regular  course  of  business.    I  feel  the  force  of  the 
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point  that  the  obligation  to  pay  a  lost  bet  relied  upon  b}'  the  plaintiff  is 
not  recognized  by  law ;  but  the  plaintiff  has  placed  himself  in  a  posi- 
tion of  pecuniary  difficulty  at  the  defendant's  request,  who  impliedly 
contracted,  I  think,  to  indemnify  him  from  the  consequences  whidi 
would  ensue  in  the  ordinary*  course  of  his  business  from  the  step  which 
be  had  taken.  There  is  a  great  deal  of  apparent  difficulty  in  this  case, 
because  the  action  relates  to  betting  and  wagering ;  but  the  contract 
sued  on  by  the  plaintiff  is  not  a  wagering  contract.  I  feel  great  reluc- 
tance to  differ  fh)m  the  Master  of  the  Bolls,  but  on  the  whole  I  am  of 
opinion  that  the  Judgment  of  Hawkins,  J.,  was  right  and  ought  to  be 
affirmed. 

Frt,  L.  J.  In  this  case  I  agree  with  Bowbn,  L.  J.  I. confine  myself 
to  expressing  my  concurrence  with  the  views  which  he  has  expressed  at 
length.    I  adopt  his  views  as  my  own»  Judgment  affirmed.^ 

1  See  Pidgeon  v.  Bnxslem,  3  Exch.  46^  (1849) ;  Smith  v.  Lindo,  5  C.  B.  v.  s.  587 
(1858) ;  Thacker  v.  Hardy,  4  Q.  B.  D.  685  (C.  A.  1878) ;  Seymour  v.  Bridge,  14  Q.  B. 
B.  460  (1885);  Ferry  v,  Bamett,  15  Q.  B.  D.  388  (C.  A.  1885). 

The  doctrine  of  the  principal  case  was  abrogated  by  the  Gaming  Act,  1892  (55  4 
56  Vict,  c  9).    See  Tatam  v.  Reeve,  [1893]  1  Q.  B.  (1892). 

In  Bibb  v.  Allen,  149  U.  S.  481,  497-499  (1893),  Jacksow,  J.,  for  the  court  aaid: 
"  We  know  of  no  principle  on  which  the  agent  can  be  deprived  of  a  right  to  his  com- 
missions and  advances  in  the  execution  of  his  agency  for  a  principal  on  the  ground 
that  he  has  not  avoided  a  contract  which  was  not  in  strict  conformity  with  the  statute 
of  frauds,  in  the  absence  of  any  instruction  or  instructions  from  the  principal  not  to 
comply  therewith.  Contracts  not  in  conformity  with  the  statute  are  only  voidable  and 
not  illegal,  and  an  agent  may,  therefore,  execute  such  voidable  contracts  without  being 
chargeable  with  either  fraud,  misconduct,  or  disregard  of  the  principal's  rights.  If 
the  statute  of  frauds  was  not  complied  with  in  making  the  sale  contracts  in  the 
present  case,  we  do  not  see  that  the  defendant  was  in  a  position  to  take  advutsge 
thereof,  or  that  such  want  of  compliance  with  the  statute,  after  the  contracts  were  ex- 
ecuted, would  constitute  any  defence  to  the  action.  The  suit  was  not  brought  an 
these  contracts  of  sale,  which  the  plaintiff  in  error  claims  were  voidable  under  the 
New  York  statute  of  frauds.  It  is  an  action  by  the  agents  against  their  principal  to 
recover  for  work  and  labor  performed,  and  money  paid  out  at  the  principal's  instuioe 
and  request,  and  in  the  settlement  of  the  principal's  business,  in  which  the  agent  had 
authority  to  make  disbursements  for  him.  In  the  present  case  the  plaintifh  had,  bj 
their  contract,  rendered  themselves  personally  responsible  for  the  losses  which  might, 
and  did,  occur  under  the  contracts  of  sale  made  for  account  of  the  defendant,  and  as 
such  agents  they  are  entitled  to  recover  against  their  principal  the  full  amount  ex- 
pended by  them  for  him  in  the  transactions.  If  in  closing  out  the  contracts  of  sale^ 
profits  had  been  realized  on  the  transactions,  whether  by  reason  of  decline  in  the  price 
of  cotton,  or  by  the  purchases  'to  cover'  the  cotton  sold,  the  brokers  would,  upon  well- 
settled  principles,  have  been  liable  to  their  principal  for  the  same.  They  could  not 
have  set  up  or  interposed  as  a  valid  defence  to  such  liability  that  the  contracts  of  sale 
out  of  which  the  profits  were  realized  were  not  enforceable  under  the  statute  of  fraadt, 
or  were  voidable  by  the  agents  or  the  purchaser  with  whom  they  contracted.  Neither 
can  the  principal  interpose  such  an  objection  as  against  the  agent's  right  to  commission 
or  to  reimbursement  for  his  outlays,  after  the  execution  of  contracts,  merely  voidable 
for  want  of  writing.  Coward  v,  Clanton,  79  Cal.  23  ;  Morrill  v.  Colehour,  82  III  €18. 
It  is  a  well-established  principle,  which  pervades  the  whole  law  of  principal  and  agait» 
that  the  principal  is  bound  to  indemnify  the  agent  against  the  consequences  of  all  acts 
done  by  him  in  the  execution  of  his  agency,  or  in  pursuance  of  the  authority  conferred 
vpon  him,  when  the  actions  or  transactions  are  not  illegaL    Speaking  generally,  the 


SECT.  L]  MOHR  V.  MIESEK.  769 


MOHB  AND  0THSB8  r.  MIESEN. 
Supreme  Court  of  Minnesota.     1891. 

[47  iftfin.  228.] 

Appeal  by  defendant  from  an  order  of  the  district  court  for  Ram« 
sej^  County,  0ns,  J.,  presiding,  refusing  a  new  trial  after  a  verdict 
of  $2,005.73  for  plaintiffs.  The  jury  found  specially  that  'Hhe 
arrangement  between  plaintiffs  and  defendant  with  reference  to  the 
transactions  in  controversy  contemplated  the  purchase  and  sale  of 
actual  grain  for  future  delivery,  and  did  not  contemplate  the  making 
of  gambling  contracts  only,''  and  also  that  ^'  the  contracts  in  evidence 
were  made  by  and  between  the  plaintiffs  and  other  members  of  the 
Chamber  of  Commerce,  for  the  purchase  and  sale  of  grain  actually 
to  be  delivered  by  warehouse  receipts,  if  either  party  to  them  should 
require  it,  and  that  said  contracts  were  not  simply  gambling  contracts.** 

Jno.  H.  IveSj  for  appellant* 

(7.  JTl  HamUton  and  Morris  it  WilltamSf  for  respondents. 

Vanderburgh,  J.  The  plaintiff^  sue  defendant  for  money  paid  and 
expended  for  his  use  in  the  purchase  and  sale  of  grain.  The  answer 
sets  up  that  the  purchases  and  sales  referred  to  were  not  actual  or 
veritable  purchases  and  sales  of  grain,  but  were  merely  colorable,  and 
«^  were  gambling  transactions,  whereby  the  plaintiffs  in  form  undertook 
to  buy  and  sell  on  the  Chicago  or  Milwaukee  boards  of  trade,  ostensibly 
for  future  deliveries,  but  without  any  intention  or  expectation  on  the 
part  of  the  plaintiffs  or  defendant  that  the  same  would  be  actually 
delivered,  large  quantities  of  wheat  and  barley,  with  the  expectation 
and  intention  on  the  part  of  both  plaintiffs  and  defendant  of  wagering 
on  the  market  prices,  and  that  the  amounts  which  defendant  would  win 
or  lose  would  be  governed  by  and  determined  upon  the  fluctuations  in 
the  quotations  of  the  boards  of  trade."  The  record  shows  that  the 
plaintiffs  were  members  of  the  Milwaukee  Chamber  of  Commerce,  and 
were  brokers  negotiating  purchases  and  sales  of  grain,  and  accustomed 
to  buy  upon  margins  under  the  rules  of  the  Chamber,  and  to  make 
advances  for  customers,  and  to  charge  commissions  for  their  services. 
The  defendant  during  the  time  of  the  transactions  in  controversy  was  a 
dealer  in  wines  and  liquors  in  the  city  of  St.  Paul.  These  transactions 
opened  by  the  'receipt  by  plaintiffs  of  a  telegraphic  despatch  fh)m  the 

agent  has  the  right  to  be  reimbarsed  for  all  his  adFances,  expanses  and  disbursements 
inciirred  in  the  coarse  of  the  agency,  made  on  account  of  or  for  the  benefit  of  his  prin- 
cipal, when  snch  advances,  expenses  and  disbursements  are  reasonable,  and  have  been 
properly  incurred  and  paid  without  misconduct  on  the  part  of  the  agent.  If,  in  obey- 
ing thd  instructions  or  orders  of  the  principal,  the  agent  does  acts  which  he  does  not 
know  at  the  time  to  be  illegal,  the  principal  is  bound  to  indemnify  him,  not  only  for 
expenses  incurred,  but  also  for  damages  which  he  may  be  compelled  to  pay  to  third 
parties.  The  exception  to  this  rule  is  where  the  transaction  for  which  the  agent  m 
employed  is  illegal,  or  contrary  to  good  morals  and  public  policy." — Ed. 
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defendant  on  Xovember  11,  1886,  directing  them  to  ^^  sell  ten  tboosand 
bushels  May  wheat."  On  the  following  day  they  accordingly  executed 
the  order.  February  10th  defendant  directed  the  plaintiffs  to  bay 
10^000  bushels  May  wheat,  which  order  was  in  like  manner  executed 
the  same  day.  This  closed  the  transaction,  so  far  as  the  defendant 
was  concerned.  The  two  contracts  were  adjusted  on  the  basis  of  the 
difference  in  prices  at  the  dates  specified,  and  a  statement  showing  the 
difference  sent  to  defendant ;  that  is  to  say,  the  two  contracts  were 
adjusted  on  the  basis  of  such  difference  in  prices,  without  waiting  for 
their  literal  fulfilment,  and  without  any  actual  delivery  of  wheat  A 
large  number  of  other  similar  purchases  and  sales  of  wheat  and  barley, 
amounting  to  hundreds  of  thousands  of  bushels,  were  made  by  plaintiffs 
for  defendant,  and  disposed  of  in  like  manner,  during  the  year  1887. 
Some  of  the  ^'  deals"  were  closed  with  a  profit,  others  with  a  loss,  to 
defendant,  which  was  charged  up  to  him  by  the  plaintiffs.  During  this 
time  the  defendant  paid  out  no  money  for  grain  whatever,  bnt  at 
plaintiffs'  instance,  to  cover  margins  for  which  advances  had  been 
made  by  them  on  a  falling  market,  he  had  paid  them  between  the  10th 
day  of  November,  1886,  and  the  1st  day  of  January,  1888,  the 
sum  of  $2,462.50,  leaving  due  them,  as  they  claim,  the  amount  de- 
manded in  this  action.  The  last  transactions,  as  per  statement  sent 
to  defendant  by  plaintiffs,  were  the  reported  sale  of  10,000  bushels 
February  barley,  December  30,  1887,  and  purchase  of  10,000  bushels 
February  barley,  January  8,  1888,  difference  (loss)  reported  January 
4,  1888,  at  $275.*  .  .  . 

It  becomes  material,  therefore,  to  inquire  into  the  intention  of  the 
paities  in  entering  into  contracts  purporting  to  be  for  the  future 
delivery  of  commodities,  and  the  plaintiffs  must  be  shown  to  be  in 
pari  delicto  to  defeat  a  recover}'  in  this  action.^  •  .  . 

The  testimony  of  the  defendant^  which  is  undisputed,  show3  or  tends 
to  show  that  he  did  not  intend  to  make  actual  bo7ia  fide  purchases 
and  sales  of  grain,  but  intended  to  ^'deal  in  futures"  solely,  and  the 
manner  in  which  the  business  was  conducted  and  the  several  ^' deals" 
closed  and  adjusted  by  the  plaintiffs  is  consistent  with  this  theory,  and 
tends  to  support  it;  and,  while  this  circumstance  might  not  alone  be 
sufficient  to  establish  the  fact  that  plaintiffs,  or  the  third  parties  with 
whom  they  dealt  in  executing  the  orders  of  the  defendant,  had  notice 
that  defendant's  object  was  not  to  buy  and  sell  grain,  but  to  speculate 
in  the  price  of  grain  merely,  yet  the  manner  in  which  the  business 
involving  these  transactions  was  conducted  was  certainh'  an  element  to 
be  considered  with  other  circumstances  in  determining  the  question  of 

^  Here  followed  a  passage  explaining  what  contracts  for  fntare  delirery  are  wagen, 
and  citing  22  Am.  L.  Reg.  613,  n.;  Ramsey  v.  Berry,  65  Me.  570;  Kirkpatrick  r. 
BonsaU,  72  Pa.  155.— Ed. 

'  Heie  followed  a  passage  to  the  effect  that  the  burden  of  establishing  illegalitj 
rests  upon  the  party  who  asserts  it,  disapproving  Barnard  9.  Backhans,  52  Wis.  593, 
600,  and  approving  Crawford  v.  Spencer,  92  Mo.  49S.  — Eow 
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their  good  faith.  Hill  v.  Johnson,  88  Mo.  App.  888;  Crawford  v. 
Spencer,  92  Mo.  498,  (4  S.  W.  Rep.  718).  It  is  not  necessary  to  prove 
that  plaintiffs  had  express  notice  of  defendant's  purpose.  The  under- 
standing between  the  parties  may  be  gathered  from  the  facts  and 
attending  circamstances.  This  is  well  settled,  and  upon  this  point 
evidence  of  the  defendant's  occupation,  residence,  financial  abilit}' ;  that 
he  never  delivered  or  received  or  proposed  to  deliver  or  receive  any 
grain  ;  that  he  was  not  a  dealer ;  and  that  the  orders  to  purchase  were 
made  without  reference  to  or  far  in  excess  of  his  ability  to  pay  for,  with 
other  facts  of  like  character,  was  competent-  Cobb  v.  Prell,  5  Mo- 
Crary,  85  (15  Fed.  Rep.  774);  Carroll  v.  Holmes,  24  111.  App.  458, 
458,  459 ;  In  re  Green,  7  Biss.  838, 344 ;  Crawford  v.  Spencer,  supra; 
Lowry  v.  Dillman,  59  Wis.  197  (18  N.  W.  Rep.  4) ;  Sprague  v.  Warr 
ner  (Neb.),  41  N.  W.  Rep.  1115;  Watte  v.  Wickushun,  27  Neb.  457 
(43  N.  W.  Rep.  259) ;  Williams  v.  Tiedmann,  6  Mo.  App.  269,  276 ; 
Hill  V.  Johnson,  88  Mo.  App.  883,  892.  The  plaintiflQs  concede  that  it 
was  apparent  from  his  correspondence  that  the  defendant's  transaction 
were  mostly  for  speculative  purposes.  They  knew  he  was  in  the  saloon 
business,  and  not  in  the  grain  business.  The  jury  might  find  from  the 
facts  disclosed  by  the  evidence  that  the  plaintiffs  knew  that  he  had  not 
the  means  to  buy  grain  with,  and  did  not  desire  or  need  it,  but  was 
operating  for  the  differences  only. 

The  statutes  of  Wisconsin,  where  the  business  was  done,  were  not 
introduced  in  evidence.  The  rights  of  the  parties  will  therefore  be  de- 
termined by  the  rules  of  the  common  law,  as  generally  accepted  and 
applied  in  this  countr}*.  Harvey  v.  Merrill,  150  Mass.  1  (22  N.  £. 
Rep.  49).  And  it  is  generally  held  as  the  common-law  doctrine  that 
all  wagering  contracts  are  illegal  and  void  as  against  public  policy. 
Irwin  V.  Williar,  110  U.  S.  499,  510  (4  Sup.  Ct  Rep.  166)  ;  Harvey  v. 
Merrill,  supra.  No  cause  of  action  arises  in  favor  of  a  party  to  an 
illegal  transaction ;  nor  will  the  law  lend  its  aid  to  enforce  any  contract 
which  is  in  confiict  with  the  terms  of  a  statute,  or  sound  public  policy 
or  good  morals.  In  r6  Green,  7  Biss.  888;  Armstrong  v.  Toler,  11 
Wheat.  258;  Ruckman  v,  Bryan,  3  Denio,  840.  And  there  is  no 
reason  why  a  broker  or  commission  merchant  should  be  favored  or 
exempted  from  consequences  resulting  to  other  parties  who  aid  or 
assist  in  unlawful  transactions.  Barnard  r.  Backhaus,  siqin'a.  It  was 
through  the  agency  of  the  plaintiffs  that  the  defendant  was  attempting 
to  carry  on  an  unlawful  business.  They  executed  his  orders,  advanced 
money  for  margins,  and  settled  the  differences.  The  contracts  were 
all  made  in  their  names,  and  he  was  not  known  in  the  transactions  with 
third  parties,  and  they  were  personallj*  responsible  to  the  persons  with 
whom  they  dealt  in  making  the  purchases  and  sales  in  question.  Under 
such  circumstances  it  would,  of  course,  be  diflQcult  to  ascertain  whether 
the  latter  had  notice  of  the  nature  of  the  agreement  or  understanding 
existing  between  the  parties  to  this  action ;  but  it  was  clearly  important 
and  material  to  show  that  the  plaintiffs  were  cognizant  of  defendant's 
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illegal  purposes,  and  were  engaged  in  promoting  them ;  and,  if  they 
were,  the  court  wiU  not  aid  them  to  recover  moneys  advanced  in 
furtherance  of  such  schemes.  The  plaintiffs,  as  brokers  or  commiBsion 
merchants,  might  well  decline  to  aid  in  transactions  of  that  character; 
and,  if  they  would  do  so,  a  great  deal  of  that  kind  of  gambling  would 
cease,  as,  in  the  majority  of  cases,  the  ventures  could  not  be  made  with- 
out their  financial  assistance.  As  between  them  and  their  customers  the 
same  strict  rule  should  be  applied  as  in  other  cases.  Carroll  v.  Holmes, 
24  111.  App.  453,  460 ;  Hill  v,  Johnson,  88  Mo.  App.  883  ;  Tied.  Sales, 
p.  490,  §  802. 

The  plaintiffs'  counsel,  however,  concedes  in  his  brief  in  this  coart 
that  if,  by  the  arrangement  between  the  parties  to  this  suit,  they  were 
to  undertake  gambling  transactions,  then  the  intent  of  third  parties 
was  not  material.  But  the  defendant*s  counsel  insists  that  the  charge 
of  the  court  on  this  subject,  including  the  instructions  asked  by  plain- 
tiffs, would  warrant  the  jur}'  to  infer  that  it  was  necessary  for  the 
defendant  to  make  it  appear  that  the  parties  with  whom  plaintififs  dealt 
were  also  in  pari  delicto.  Upon  this  point  the  chaise,  taken  as  a 
whole,  is  perhaps  not  entirely  clear;  but  we  think  if  there  was  any 
ambiguity  or  uncertainty  in  the  charge  on  the  question,  the  defendant 
should  have  asked  more  specific  instructions. 

It  is  also  assigned  as  error  that  the  court  erred  in  refusing  defendant's 
second  request  to  charge,  which  was  in  substance  that,  in  order  to 
prove  notice  or  knowledge  on  the  part  of  the  plaintiffs  of  the  designs 
and  intentions  of  the  defendant,  it  is  not  necessary  that  defendant  should 
have  written  or  said  to  any  of  the  plaintiffs  that  such  was  his  design ; 
but  the  jury  were  to  determine  the  understanding  of  the  parties  from  lU 
the  circumstances  connected  with  the  transactions  between  them,  and 
that  upon  this  question  they  were  ^*  entitled  to  consider  the  fact  that  at 
the  time  the  plaintiffs  sold  the  barley  for  the  defendant  in  October, 
November,  and  December,  1887,  one  of  the  plaintiffs  stated  that  he  had 
no  reason  to  believe  that  the  defendant  had  the  barley  at  the  time  of 
such  sales;  and  the  further  fact  that  during  a  part,  at  least,  of 
the  time  of  such  transactions,  the  defendant  was  behind  with  his 
margin,  and  was  being  pressed  by  plaintiffs  for  money  to  make  the 
margins  good ;  and  that  plaintiflfb  immediately  after  closed  these  deals 
as  well  as  all  prior  deals,  considered  the  transaction  at  an  end  so  far  as 
defendant  was  concerned,  and,  instead  of  charging  him  with  the  purchase 
of  any  wheat,  sent  him  statements  charging  him  with,  or  crediting  him 
with,  as  the  case  might  be,  the  difference  between  the  purchase  and  the 
selling  price."  These  instructions  were  not  covered  by  the  general 
charge,  and  we  think  should  have  been  given.  Some  of  the  evidence  was 
perhaps  of  slight  importance ;  but  we  think,  with  other  facts  and  circam- 
stances  in  the  case,  it  was  all  proper  to  be  considered  by  the  juiy  in 
determining  the  knowledge  of  the  plaintiffs  and  the  real  nature  of  the  a^ 
rangement  between  the  parties ;  and  without  such  instructions  the  jaij 
were  in  danger  of  being  led  to  believe,  as  the  court  subsequently  stated 
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that  there  mast  be  an  express  agreement,  and  that  a  mere  under* 
standing  between  the  parties  was  not  sufficient. 

We  think  evidence  of  the  general  character  of  transactions  in  the 
chamber  between  other  dealera  was  properly  rejected  ;  but  for  the  error 
above  referred  to  there  should  be  a  new  trial. 

Order  reversed,^ 


SECTION  n. 

MespanstbUitt/  for  Injuries. 
{A)  The  Fbllow-Sbrtaht  Bulk 

PRIESTLEir  V.  FOWLER. 

Exchequer.    1837. 
[8  M,  i-  W.  1.] 

C^ss.  The  declaration  stated  that  the  plaintiff  was  a  servant  of  the 
defendant  in  his  trade  of  a  butcher ;  that  the  defendant  had  desired  and 
directed  the  plaintiff,  so  being  bis  servant,  to  go  with  and  take  certain 
goods  of  the  defendant's,  in  a  certain  van  of  the  defendant  then  used 
by  him,  and  conducted  by  another  of  his  servants,  in  carrying  goods 
for  hire  upon  a  certain  journey ;  that  the  plaintiff,  in  pursuance  of  such 
desire  and  direction,  accordingly  commenced  and  was  proceeding  and 
being  carried  and  convej'ed  by  the  said  van,  with  the  said  goods ;  and 
it  became  the  duty  of  the  defendant,  on  that  occasion,  to  use  due 
and  proper  care  that  the  said  van  should  be  in  a  proper  state  of  repair, 
that  it  should  not  be  overloaded,  and  that  the  plaintiff  should  be  safely 
and  securely  carried  thereby :  nevertheless,  the  defendant  did  not  use 
proper  care  that  the  van  should  be  in  a  sufficient  state  of  repair,  or  that 
it  should  not  be  overloaded,  or  that  the  plaintiff  should  be  safely  and 
securely  carried  thereby,  in  consequence  of  the  neglect  of  all  and  each 
of  which  duties  the  van  gave  way  and  broke  down,  and  the  plaintiff 
was  thrown  with  violence  to  the  ground,  and  his  thigh  was  thereby 
fractured,  &c.    Plea,  not  guilt}'. 

At  the  trial  before  Park,  J.,  at  the  Lincolnshire  Summer  Assizes, 
1836,  the  plaintiff,  having  given  evidence  to  show  that  the  injury  arose 
from  the  overloading  of  the  van,  and  that  it  was  so  loaded  with  the 
defendant's  knowledge,  had  a  verdict  for  £100.  In  the  following 
Michaelmas  Term,  Adame,  Serjt,  obtained  a  rule  to  show  cause  why 
the  judgment  should  not  be  arrested,  on  the  ground  that  the  defendant 

1  See  Irwin  v,  Williar,  110  U.  S.  499,  509-510  (1884) ;  Harrey  v.  Merrill,  150  Maaa 
1, 11  (1889),  8.  o.  Wambangh's  Cases  for  Analysis,  167;  Barnes  9.  Smith,  169  Mam 
344  (1893).— £l>. 


774  PRIESTLEY  V.  FOWLER.  [CHAF.  TL 

was  not  liable  in  law,  under  the  circamstances  stated  in  the  dedaratun. 
In  Hilary  Term, 

Ooulbum^  Seijt,  and  i\r.  J?.  Clarke^  showed  cause.  The  declara- 
tion is  sufficient,  at  least  after  verdict  One  objection  will  probably  be, 
that  it  does  not  state  that  the  plaintiff  was  to  be  conveyed  in  the  van, 
but  only  that  he  was  to  go  with  and  take  the  goods  by  the  van.  Bat, 
taking  all  the  allegations  together,  the  statement  is  sufficient  after 
verdict  It  is  stated  that  the  plaintiff  was  on  the  van  in  pursuance  of 
the  defendant's  directions.  [The  court  intimated  that  the  declaratioii 
was  sufficient  as  to  this  point] 

Secondly,  the  action  is  maintainable  on  general  principles  of  law. 
There  is  no  valid  distinction  between  this  case  and  that  of  an  ordinary 
coach  passenger ;  the  service  of  the  servant  is  the  consideration  here, 
as  the  money  of  the  passenger  is  there.  [Lord  Abinger,  C.  B.  The 
passenger  pays  his  money  in  consideration  of  being  carried,  and  there 
is  an  implied  contract  that  he  shall  be  carried  safely :  and  he  has  no 
means  of  knowing  how  the  coach  is  constructed  or  loaded.  Here  the 
servant  is  on  the  premises,  and  has  the  means  of  knowledge.  It  is  not 
the  case  of  a  servant  hired  for  that  particular  occasion,  but  of  a  general 
servant.]  It  does  not  appear  on  the  face  of  the  declaration,  that  the 
plaintiff  knew  the  van  was  overloaded,  and  it  cannot  be  intended  after 
verdict :  on  the  other  hand,  it  does  appear  that  the  defendant  knew 
it  The  question  therefore  is,  whether  a  master  who  directs  a  servant 
to  get  upon  an  overloaded  vehicle,  the  servant  giving  his  service  for 
taking  care  of  the  master's  goods  carried  therein,  is  not  liable  if  the 
servant  sustains  an  injury  by  its  breaking  down  in  consequence  of  such 
overloading.  It  is  not  merely  the  omission  of  not  using  a  sufftcient 
vehicle,  but  an  act  of  commission  in  allowing  it  to  be  overloaded. 
Suppose  a  coach  passenger  saw,  when  he  got  up,  that  the  coacbman 
was  intoxicated  or  the  horses  unruly,  would  his  right  to  recover  for 
an  injury  in  consequence  be  affected?  [Parke,  B.  I  apprehend  the 
contract  would  only  be  to  carry  as  safel}'  as  could  be,  in  the  condition 
in  which  the  passenger  knew  the  vehicle  to  be.  Lord  Abingbr,  C.  B. 
Could  a  stage-coachman,  who  has  a  restive  horse  to  drive,  which  he 
knows  to  be  so,  sue  his  master  for  an  injury  done  him  by  the  horse? 
The  plaintiff  was  not  bound  to  go  by  an  overloaded  van ;  he  consents 
to  take  the  risk.  If  it  had  appeared  that  the  master  undertook  that 
the  van  was  sufficient,  it  would  be  different]  It  might  have  been 
more  proper  to  allege  that  the  defendant  so  undertook,  but  the  decla- 
ration is  in  substance  equivalent  to  that,  at  least  after  veitlict,  since 
it  states  that  it  was  the  defendant's  duty  to  use  proper  care  that 
the  van  should  not  be  overloaded.  The  promise  and  the  duty  are 
oo-extensive. 

Adams^  Seijt.,  contra.  The  cause  of  action,  supposing  that  any 
exists,  arises  out  of  an  implied  contract  on  the  part  of  the  master  so 
to  load  the  van  as  that  the  plaintiff  should  be  carried  safely ;  but  he 
cannot  be  made  liable  in  this  action  on  the  case  except  there  bet 
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oommon-Iaw  liability  Buch  as  to  raise  a  duty.  To  found  any  action 
against  the  defendant,  several  circumstances  must  combine.  First,  it 
must  appear  that  the  carriage  was  overloaded  by  the  defendant's  direc* 
tion  or  with  his  knowledge ;  and  this  it  may  be  admitted  the  declaration 
does  disclose.  Secondly,  it  ought  to  appear  that  the  plaintifE  was  igno- 
rant of  the  overloading,  which  is  nowhere  suggested.  Thirdly,  the 
defendant  must  have  ordered  the  plaintiff  to  go  on  the  van.  There  is 
no  clear  averment  that  that  was  the  fact;  the  ^^  desire  and  direction" 
of  the  defendant,  in  pursuance  of  which  the  plaintiff  alleges  that  he  went 
on  the  van,  is  only  to  go  with  it  and  take  care  of  the  goods.  [Lord 
Abinoer,  C.  B.  That  is  an  ambiguous  expression  ;  the  plaintiff  inter- 
prets the  ambiguity  to  mean  that  he  was  to  go  in  the  van ;  and  we 
may  so  interpret  it  after  verdict.]  But  further,  it  ought  to  be  shown 
that  it  was  necessary  for  the  plaintiff  to  do  so  in  order  to  i>erform  his 
duty,  and  (which  Lb  perhaps  the  same  proposition  in  more  genei-al 
terms)  that  the  order  was  a  lawful  command,  which  he  was  bound  as 
a  servant  to  obey.  The  mere  command  of  the  master  will  not  render 
him  liable,  unless  the  thing  commanded  fell  fairly  within  the  necessity 
of  the  servant's  duty.  There  ought  to  have  been  an  averment  that  it 
was  necessary  for  the  performance  of  his  duty  of  conveying  the  goods 
that  he  should  go  in  the  van.  But  even  if  all  these  circumstances 
concurred,  they  would  not  constitute  a  common-law  liability,  but  a 
liability  arising  out  of  a  contract,  and  the  action  should  have  been 
assumpsit,  not  case.  To  render  the  defendant  liable  in  case,  the 
existence  of  malice,  express  or  implied,  was  necessary. 

Cur.  adv.  vuU* 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Abikger,  C.  B.  This  was  a  motion  in  arrest  of  judgment, 
after  verdict  for  the  plaintiff,  upon  the  insufficiency  of  the  declaration. 
[His  lordship  stated  the  declaration.]  It  has  been  objected  to  this  decla- 
ration, that  it  contains  no  premises  firom  which  the  duty  of  the  defend* 
ant,  as  therein  alleged,  can  be  inferred  in  law ;  or,  in  other  words,  that 
from  the  mere  relation  of  master  and  servant  no  contract,  and  therefore 
no  duty,  can  be  implied  on  the  part  of  the  master  to  cause  the  servant 
to  be  safely  and  securely  carried,  or  to  make  the  master  liable  for 
damage  to  the  servant  arising  fh>m  any  vice  or  imperfection,  unknown 
to  the  master,  in  the  carriage,  or  in  the  mode  of  loading  and  conducting 
it  For,  as  the  declaration  contains  no  charge  that  the  defendant  knew 
any  of  the  defects  mentioned,  the  court  is  not  called  upon  to  decide 
how  far  such  knowledge  on  his  part  of  a  defect  unknown  to  the  servant, 
would  make  him  liable. 

It  is  admitted  that  there  is  no  precedent  for  the  present  action  by  a 
servant  against  a  master.  We  are  therefore  to  decide  the  question 
upon  general  principles,  and  in  doing  so  we  are  at  libert}^  to  look  at 
the  consequences  of  a  decision  the  one  way  or  the  other. 

If  the  master  be  liable  to  the  servant  in  this  action,  the  principle  of 
that  liability  will  be  found  to  carr}*  us  to  an  alarming  extent.  He  who 
is  responsible  hy  his  general  duty,  or  by  the  terms  of  his  contract^  fiat 
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all  the  ooDseqoeoces  of  n^ligence  in  a  matter  in  which  he  is  the  prin- 
cipal, is  responsible  for  the  negligence  of  all  his  inferior  agents.  If  the 
owner  of  the  carriage  is  therefore  responsible  for  the  sufficiency  of  his 
carriage  to  his  servant,  he  is  responsible  for  the  negligence  of  his 
coach-maker,  or  his  harness-maker,  or  his  coachman.  Ttie  footman, 
therefore,  who  rides  behind  the  carriage,  may  have  an  action  against 
his  master  for  a  defect  in  the  carriage  owing  to  the  negligence  of  the 
coach-maker,  or  for  a  defect  in  the  harness  arising  from  the  negligence 
of  the  harness-maker,  or  for  drunkenness,  neglect,  or  want  of  skill  in 
the  coachman  ;  nor  is  there  any  reason  wh^*  the  principle  should  not,  if 
applicable  in  this  class  of  cases,  extend  to  many  others.  *  The  master, 
for  example,  would  be  liable  to  the  servant  for  the  negligence  of  the 
chambermaid,  for  putting  him  into  a  damp  bed;  for  that  of  the  aphol* 
sterer  for  sending  in  a  crazy  bedstead,  whereby  he  was  made  to  fall 
down  while  asleep  and  injure  himself;  for  the  negligence  of  the  cook, 
in  not  properly  cleaning  the  copper  vessels  used  in  the  kitchen ;  of  the 
butcher,  in  suppl3'ing  the  family  with  meat  of  a  quality  injurious  to  the 
health ;  of  the  builder,  for  a  defect  in  the  foundation  of  the  honae, 
whereby  it  fell,  and  injured  both  the  master  and  the  servant  by  the 
ruins. 

The  inconvenience,  not  to  say  the  absurdity  of  these  oonsequeneea, 
affords  a  sufficient  argument  against  the  application  of  this  prin- 
ciple to  the  present  case.  But,  in  truth,  the  mere  relation  of  the 
master  and  the  servant  never  can  imply  an  obligation  on  the  part  of 
the  master  to  take  more  care  of  the  servant  than  he  may  reasonably  he 
expected  to  do  of  himself.  He  is,  no  doubt,  bound  to  provide  for  the 
safety  of  his  servant  in  the  course  of  his  emplo3'ment,  to  the  best  of 
his  judgment,  information,  and  belief.  The  servant  is  not  bonnd  to 
risk  his  safety  in  the  service  of  his  master,  and  may,  if  he  thinks  fit, 
decline  any  service  in  which  he  reasonably  apprehends  injury  to  him- 
self :  and  in  most  of  the  cases  in  which  danger  may  be  incurred,  if  not 
in  all,  he  is  just  as  likely  to  be  acquainted  with  the  probability  and 
extent  of  it  as  the  master.  In  that  sort  of  employment,  especially,  which 
is  described  in  the  declaration  in  this  case,  the  plaintiff  must  have 
known  as  well  as  his  master,  and  probably  better,  whether  the  van  was 
sufficient,  whether  it  was  overloaded,  and  whether  it  was  likely  to  cany 
him  safely.  In  fact,  to  allow  this  sort  of  action  to  prevail  would  be  an 
encouragement  to  the  servant  to  omit  that  diligence  and  caution  which 
he  is  in  duty  bound  to  exercise  on  the  behalf  of  his  master,  to  protect 
him  against  the  misconduct  or  negligence  of  others  who  serve  him,  and 
which  diligence  and  caution,  while  they  protect  the  master,  are  a  mndi 
better  security  against  any  injury  the  servant  may  sustain  by  the  negli- 
gence of  others  engaged  under  the  same  master,  than  any  reconne 
against  his  master  for  damages  could  possibly  afford. 

We  are  therefore  of  opinion  that  the  judgment  ought  to  be  arrested. 

Rule  absolute} 

1  See  the  comment  in  Fifield  v.  Northern  Raihroad,  42  N.  H.  225, 241  (1S60).  —  £n» 
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MURRAY  V.  SOUTH  CAROLINA  RAILROAD  COMPANY. 
Court  of  Errors  of  South  Carolina.     1841. 

[1  McAfullan's  Law,  385.] 

Before' O'Neall,  J.,  Charleston,  July  extra  term,  1838. 

This  was  an  action  on  the  case,  against  the  defendants,  for  an  injury 
sostained  in  their  service.^ 

The  plaintiff  was  a  second  fireman  employed  by  the  defendants. 
He  selected  the  engineer  under  whom  he  was  to  serve.  Upon  the 
plaintiff's  second  or  third  trip  the  engine  ran  over  a  horse,  and  was 
thrown  from  the  track.  As  a  consequence^  the  plaintiflTs  leg  was 
crushed  between  the  engine  and  the  tender.  There  was  evidence  tend- 
ing to  show  that  the  accident  resulted  from  the  carelessness  of  the 
engineer  in  not  stopping  the  engine  as  soon  as  cautioned  by  the  plain* 
tiff  and  the  other  fireman.  The  engineer  was  skilful  and  sufi^ciently 
experienced. 

The  jury  were  instructed  that  the  plaintiff's  service  subjected  him  to 
all  the  ordinary  risks  and  perils  of  the  employment.  Each  officer  of 
the  compan}',  as  to  strangers  and  inferiors,  was  to  be  considered  as  the 
company ;  and  every  command  or  act  given  or  done  by  him  must  be 
regarded  as  given  or  done  by  the  company  themselves.  If  a  superior 
officer  had  given  an  order  to  an  inferior  to  do  an  act  not  necessary  to 
be  done,  and  not  within  the  duty  of  the  inferior,  and  in  doing  it  injury 
resulted  to  the  inferior,  then  the  company  would  be  responsible.  If,  in 
running  the  road,  a  superior  officer  (the  engineer)  did  his  duty  so  care- 
lessly as  to  subject  a  servant  of  the  company  to  unnecessary  danger, 
and  which  the  servant  could  not  avoid,  then  the  company  would  be 
liable.  But  if  the  peril  from  which  the  injury  resulted  was  unavoid- 
able, or  if  the  engineer  did  everything  ordinary  prudence  suggested  to 
avoid  it,  and,  notwithstanding,  a  servant  sustained  injury,  it  would  be 
one  of  the  risks  to  which  his  contract  of  service  subjected  him,  and 
he  could  not  recover.  So,  too,  if  the  servant  (the  second  fireman)  did 
not  do  his  duty,  and  to  its  neglect  (as  not  letting  down  the  brake)  the 
injury  might  be  fairly  ascribed,  then,  in  that  case,  his  injury  would 
be  attributable  to  himself,  and  he  could  have  no  redress  against  the 
company. 

The  jury  found  for  the  plaintiff. 

The  defendants  appeal  on  the  annexed  grounds  :^> 

1.  Because  the  plaintiff,  being  a  fireman  actually  employed  on  the 
car  to  which  the  accident  occurred,  cannot  recover  against  the  com- 
pany in  whose  service  he  was. 

2.  Because  the  ordinary  risks  of  the  occupation  of  the  plaintiff  are 

^  The  reporter's  statement  of  the  evidence  has  been  condensed.  —  Eix 
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to  be  sustained  by  himself,  and  the  accident  was  the  result  of  such 
risks. 

3.  Because  the  plaintiff  himself  was  partly  in  charge  of  the  car  to 
which  the  accident  occurred,  and  might  have  prevented  it  himself  bj 
the  timely  discharge  of  his  own  duty.^  .  .  . 

Blanding^  for  the  appellants. 

Curia,  per  Evans,  J.  In  the  consideration  of  the  question  involved 
in  this  case,  I  shall  assume  that  the  verdict  establishes  the  fact  that 
the  plaintiff's  injury  was  the  effect  of  the  negligence  of  the  engineer, 
and  then  the  question  arises  whether  the  railroad  company  is  liable  to 
one  servant  for  an  injury  arising  from  the  negligence  of  another  ser- 
vant. The  business  of  the  company  is  the  transpoitation  of  goods 
and  passengers.  Its  liability  in  these  respects  is,  in  general,  weU 
defined  and  understood  by  the  profession ;  and  if  the  plaintiffs  case 
came  within  any  of  the  principles  applicable  to  these  cases,  we  shoakl 
have  no  difficulty  in  deciding  it  The  application  of  steam  power  to 
transportation  on  railroads  is  of  recent  origin,  but  the  principle  by 
which  the  liability  of  a  carrier  is  fixed  and  ascertained  is  as  old  as  the 
law  itself.  There  is  nothing  in  the  fact  that  the  defendant  is  a  cor- 
poration, except  that  of  necessity  it  must  act  altogether  b}'  agents. 
The  liability  is  precisely  the  same  as  if  the  defendant  was  an  indi- 
vidual acting  b}'  the  agency  of  others.  The  principle  is  the  same, 
whether  you  applj*  it  to  a  railroad,  a  steamboat,  a  wagon,  a  stage- 
coach, or  a  ship.  If  this  plaintiff  is  entitled  to  recover,  I  can  sec  do 
reason  why  the  owner  of  any  of  the  above  modes  of  conveyance 
should  not  be  liable  under  the  same  circumstances.  If  the  owner  of  a 
wagon  should  employ  two  men,  one  to  diive  and  the  other  to  load,  and 
either  of  them  should  so  negligently  perform  his  work  as  to  injure  the 
other,  the  owner  of  the  wagon  would  be  liable.  The  principle  will 
extend  to  all  the  vocations  of  life  wherein  more  than  one  person  is 
employed  to  effect  a  single  object ;  and  a  new  class  of  liabilities  would 
arise  which  I  do  not  think  has  ever  heretofore  been  supposed  to 
exist.  It  is  admitted,  no  case^  like  the  present  has  been  found,  nor  is 
there  any  precedent  suited  to  the  plaintiff's  case  unless  he  stands  in 
the  relation  of  a  passenger  to  the  company.  In  this  point  of  view  his 
counsel  has  chosen  to  regard  him,  for  I  understand  the  declaration 
alleges  he  was  a  passenger.  Now,  a  passenger  is  everywhere  spoken 
of  as  one  who  pays  for  transportation.  In  all  the  operations  neces- 
sary for  this  he  is  passive.  The  moment  he  becomes  an  operator,  for 
then  his  character  is  changed,  he  becomes  the  servant  of  the  company, 
and  not  its  passenger.  It  would  be  a  confusion  of  terms  so  to  r^;ard 
him.  He  is  no  more  a  passenger  than  a  sailor  or  a  stage-driver.  There 
is  nothing  in  the  definition  of  bailment,  or  the  classification  of  the  differ- 
ent kinds  of  liability  growing  out  of  that  relation,  which  applies  to  the 
plaintiffs  case,  and  if  he  is  entitled  to  recover,  it  must  be  on  principles 
which  apply  equally  to  all  operations  of  life  in  which  agents  are 
employed. 

^  The  other  gronnda  of  appeal  were  disregarded  by  the  Conrt  of  Errors.  —  Edu 
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There  is  no  question  that,  in  general,  the  principal  is  liable  for  the 
acts  of  the  agent  performed  in  the  execution  of  his  agency,  or  in  and 
about  the  business  of  his  principal.  Thus,  the  owners  of  a  railroad 
would  be  liable  to  passengers  for  an  injur\'  sustained  by  the  negligence 
of  any  of  its  servants,  superior  or  subordinate,  because  it  is  implied  in 
the  undertaking  to  carry,  not  only  that  the  road  and  cars  are  good,  but 
that  the  servants  employed  are  competent  and  will  perform  their  duty. 
For  the  loss  of  goods  the  law  annexes  a  still  greater  responsibility. 
So,  also,  if  one  employ  an  agent  to  execute  any  work  whereby  an 
injury  may  result  to  a  stranger,  the  law  requires  it  to  be  done  with 
care,  and  if  a  stranger  sustain  an  injury,  his  principal  is  liable,  as  was 
decided  in  0*Connell  v.  Strongs  Dud.  265.  But  the  plaintiff  is  neither 
a  passenger  nor  a  stranger,  and  if  he  can  recover,  it  must  be  in  his 
hermaphrodite  character  as  a  passenger-fireman.  In  the  cases  above 
enumerated,  the  principal  is  represented  by  the  agent,  and  unless  he 
be  liable,  the  great  operations  of  life  cannot  be  carried  on,  —  no  man 
would, have  adequate  securit}*  for  his  person  or  his  property*.  The 
owner  of  goods  would  not  trust  them  on  a  railroad  or  a  steamboat,  if 
his  only  security  was  the  liability  of  the  mere  servants  employed.  No 
passenger  would  commit  his  safety  to  a  railroad,  steamboat,  or  stage- 
coach, if,  in  case  of  injury,  he  could  look  to  none  but  the  agents 
usually  employed  about  these  modes  of  transportation.  So,  also,  no 
man  would  have  any  guaranty  for  the  security  of  his  propert}',  if  his 
only  remedy  for  negligence  was  the  irresponsible  or  insolvent  agents 
which  another  might  employ.  In  all  these,  and  similar  cases,  the  reasons 
of  the  liability  of  the  principal  are  clear,  and  the  law  books  are  full  of 
cases  or  precedents  which  apply  to  them ;  but  it  is  not  so  with  the 
plaintiff's  case ;  there  is  neither  authority  nor  precedent  for  it 

It  was  said  in  the  argument  that  if  the  engineer  had  been  the  owner 
of  the  road  he  would  have  been  liable.  Of  this  I  apprehend  there 
would  have  been  no  doubt,  but  then  his  liability  would  have  arisen,  not 
from  his  being  the  owner,  but  because  the  injurv-  arose  from  his  own 
act.  That  he  is  now  liable  seems  to  me  to  admit  of  no  doubt.  But  it 
by  no  means  follows  as  a  consequence  that  because  he  is  liable  those 
who  emplo}'  him  are  liable  also.  One  acting  as  agent  may  subject 
himself  to  liability  in  a  variety  of  cases  for  which  his  principal  would 
not  be  liable ;  and  this  may  be  as  well  in  cases  of  contract  as  in  cases 
of  tort.  The  extent  of  the  liability  of  the  principal  for  the  acts  of  the 
agent  can,  in  general,  be  readily  ascertained  from  the  object  of  the  con- 
tract and  the  relative  position  of  the  parties.  A  passenger  desires  to 
be  transported  from  one  place  to  another ;  the  carrier  undertakes  to 
do  this,  and  is  liable  if  he  fails.  It  is  wholly  immaterial  by  whose 
default  the  injury  resulted.  There  has  been  a  breach  of  the  contract, 
and  he  has  a  right  to  look  to  him  with  whom  his  contract  was  made. 
With  the  plaintiff  the  defendants  contracted  to  paj*  hire  for  his  services. 
Is  it  incident  to  this  contract  that  the  company  should  guarantee  him 
against  the  negligence  of  his  co-servants?    It  is  admitted  he  takes  upon 
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himself  the  ordinary  risks  of  his  vocation ;  why  not  the  extraordinary 
ones?  Neither  are  within  his  contract  —  and  I  can  see  no  reason  for 
adding  this  to  the  already  known  and  acknowledged  liability  of  a 
carrier,  without  a  single  case  or  precedent  to  sustain  it  The  engineer 
no  more  represents  the  company  than  the  plaintiff.  Each  in  his  several 
department  represents  his  principal.  The  regular  movement  of  the 
train  of  cars  to  its  destination  is  the  result  of  the  ordinary  performance 
by  each  of  his  several  duties.  If  the  fireman  neglects  his  part  the  engine 
stands  still  for  want  of  steam ;  if  the  engineer  neglects  his,  ever3'thii]^ 
runs  to  riot  and  disaster.  It  seems  to  me,  it  is,  on  the  part  of  the 
several  agents,  a  Joint  undertaking,  where  each  one  stipulates  for  the 
performance  of  his  several  part  They  are  not  liable  to  the  company 
for  the  conduct  of  each  other,  nor  is  the  company  liable  to  one  for  tlie 
misconduct  of  another ;  and,  as  a  general  rule,  I  would  say,  that  where 
there  was  no  fault  in  the  owner,  he  would  be  liable  onlj*  for  wages  to 
his  servants ;  and  so  far  has  this  doctrine  been  carried,  that  in  the  ease 
of  seamen,  even  wages  are  forfeited  if  the  vessel  be  lost  and  no  freight 
earned. 

In  the  above  observations,  I  have  endeavored  to  confine  myself 
strictly  to  the  case  before  the  court.  It  is  not  intended  to  prejudge 
other  questions  which  may  arise  between  the  company*  and  its  ser- 
vants ;  nor  do  I  mean  to  say  that  a  case  ma}^  not  occur  where  the 
owner,  whether  an  individual  or  company,  will  be  liable  for  the  acts  of 
one  agent  to  another ;  but  then  it  must  be  in  such  cases  as  where  the 
owner  employs  unfit  and  improper  persons  as  agents,  by  whose  igno- 
rance or  foUy  another  is  injured.  Upon  such  a  case,  it  will  be  dme 
enough  to  express  an  opinion  when  it  arises.  The  present  is  not  sadi 
a  case.  The  engineer,  according  to  the  evidence,  was  competent, 
though  he  may  have  been  rash  in  the  particular  instance  in  which  the 
plaintiffs  injury  was  sustained.  He  was  known  to  the  plaintiff  as  well 
as  to  the  company,  for  it  appears  by  the  report  that  he  selected  the 
engineer  under  whom  he  was  willing  or  prepared  to  serve.  It  seems  to 
me  the  plaintiff  is  not,  therefore,  entitled  to  retain  his  verdict,  and  a 
motion  for  a  new  trial  is  granted. 

Richardson,  Earlb,  Butler,  Harper,  and  Dunkin,  JJ.  and  CC, 
concurred. 

JoHNSOK,  C.  I  concur  in  this  opinion,  and  will  only  add  a  word 
in  illustration  of  my  own  views  of  the  question.  The  foundation  of 
all  legal  liability  is  the  omission  to  do  some  act  which  Uie  law  com- 
mands, the  commission  of  some  act  which  the  law  prohibits,  or  the 
violation  of  some  contract,  by  which  the  party  is  injured.  There  is 
no  law  regulating  the  relative  duties  of  the  owners  of  a  steam  car,  and 
the  persons  employed  by  them  to  conduct  it  The  liability,  if  any 
attaches,  must  therefore  arise  out  of  contract  What  was  the  contract 
between  these  parties?  The  plaintiff,  in  consideration  that  the  defend- 
ants would  pay  him  so  much  money,  undertook  to  perform  the  service 
of  fireman  on  the  train.    This  is  all  that  is  expressed.    Is  there  anj» 
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thing  more  implied?  Assuming  that  the  injury  done  was  in  conse- 
quence of  the  negligence  of  the  engineer,  the  defendants  would  not  be 
liable  unless  they  undertook  to  answer  for  his  diligence  and  skill.  Is 
that  implied  ?  I  think  not  The  law  never  implies  an  obligation  in 
relation  to  a  matter  about  which  the  parties  are  or  may,  with  proper 
diligence,  be  equally  informed.  No  one  will  ever  be  presumed  to 
undertake  for  tliat  which  a  common  observer  would  at  once  know  was 
not  true.  The  common  case  of  the  warranty  of  the  soundness  of  a 
horse,  notoriously  blind,  may  be  put  in  illustration.  The  warranty 
does  not  extend  to  the  goodness  of  the  eyes,  because  the  purchaser 
knew,  or  might  have  known,  with  proper  care,  that  they  were  defective. 

Now,  the  plaintiff  knew  that  he  was  not  to  conduct  the  train  alone. 
He  knew  that  he  was  to  be  placed  under  the  control  of  the  engineer. 
He  knew  that  the  employment  in  which  he  was  engaged  was  perilous, 
and  that  its  success  was  dependent  on  the  common  efforts  of  all  the 
hands ;  and,  with  proper  diligence  and  prudence,  he  might  have  been 
as  well;  and  it  does  not  follow  that  he  might  not  have  been  better, 
informed  than  the  defendants,  about  the  fitness  and  security  of  all  the 
appointments  connected  with  the  train.  If  he  was  not,  it  was  his  own 
want  of  prudence,  for  which  defendants  are  not  responsible.  If  he 
was,  he  will  be  presumed  to  have  undertaken  to  meet  all  the  perils 
incident  to  the  employment. 

There  is  not  the  least  analogy  between  this  case  and  that  of  common 
carriers  of  goods  or  transporters  of  persons.  They  are  liable  in  respect 
to  the  price  paid.  Not  so  here.  The  plaintiff  paid  nothing  for  his 
transportation ;  on  the  contrary,  he  was  to  be  paid  for  his  labor,  and 
for  the  perils  to  which  he  was  exposed,  as  incident  to  his  employment. 
No  prudent  man  would  engage  in  any  perilous  employment,  unless 
seduced  by  greater  wages  than  he  could  earn  in  a  pursuit  unattended 
by  any  unusual  danger. 

O'Neall,  J.,  dissenting.  This  case  was  tried  by  myself,  and  al« 
though,  had  I  been  on  the  jury,  I  should  have  found  for  the  defendants, 
yet  there  were  certainly  facts  in  the  evidence  which  might  have  led 
another  to  a  different  conclusion ;  and,  therefore,  I  am  not  disposed  to 
disturb  the  verdict.  This  makes  it  necessary  to  consider  the  legal  doc- 
trine which  I  laid  down  to  the  jur3\  In  substance,  I  held,  that  if  the 
injury  to  the  plaintiff  resulted  from  the  negligence  of  the  engineer, 
then  tlie  plaintiff  was  entitled  to  recover.  This  doctrine  a  large 
majority  of  my  brethren  think  erroneous,  and  however  much  deference 
is  due  to  their  opinions,  3'et,  as  I  consider  them  to  be  wrong,  I  think  it 
my  duty  to  state  my  own  views. 

This  case  is  one  of  the  first  arising  out  of  the  conveyance  of  human 
beings  by  locomotives  on  railroads.  It  goes  beyond  the  ordinary  case 
of  a  passenger,  and  presents  a  claim  on  the  part  of  a  hired  servant, 
against  his  employers,  for  an  injur}'  sustained  in  their  service.  If  it 
arcse  out  of  any  of  the  old-fashioned  modes  of  conveyance,  managed 
by  the  defendants  themselves,  could  there  be  a  doubt  that  they  would 
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be  liable,  if  the  injury  resulted  from  negligence  ?  Take  the  case  of  a 
Btage-coach,  driven  by  the  owner,  and  let  it  be  supposed  that  the  plain* 
tiff  was  hired  as  a  guard,  and  that  he  was  injured  in  that  employment, 
by  the  careless  driving  of  the  defendant,  who  would  hesitate  to  say 
that  he  was  entitled  to  recover?  No  one  who  had  a  proper  regard  to 
legal  principles.  Is  there  any  distinction  in  law  as  to  the  effect  which 
the  employment  of  the  plaintiff  is  to  have,  in  the  different  kinds  of  ser- 
vice in  which  he  may  engage?  I  think  there  is  none.  If  Mr.  Tupper, 
the  able  and  efficient  officer  of  the  company,  had,  in  person,  managed 
the  engine,  and  the  plaintiff  had  been  injured  by  his  carelessness,  I 
would  most  respectfully  ask,  how  could  it  be  pretended  that  the  oom- 
pany  was  not  liable?  I  admit  here,  once  and  for  all,  that  the  plaintiff, 
like  any  other  servant,  took,  as  consequence  of  his  contract,  tlie  ususl 
and  ordinary  risks  of  his  employment.  What  is  meant  by  this?  No 
more  than  that  he  could  not  claim  for  an  injury  against  which  the  ordi- 
nary prudence  of  his  employers,  their  agents,  or  himself  could  pro- 
vide. Whenever  negligence  is  made  out  as  the  canse  of  injury,  it  does 
not  result  from  the  ordinary  risks  of  employment 

How  far  are  the  defendants  liable  for  the  acts  of  the  engineer?  lo 
the  language  used  in  Bacon's  Abridgement,  tit  Master  and  Serraot, 
letter  R,  ^^  it  is  highlj'  reasonable  that  they  should  answer  for  sacfa 
substitute,  at  least  civiliter;  and  that  his  acts,  being  pursnant  to  the 
authority  given  him,  should  be  deemed  the  acts  of  the  master."  Now 
to  this  authority,  it  will  not  do  to  sa}'  the  defendants  did  not  authorize 
the  engineer  to  run  his  engine  so  carelessly  as  to  injure  the  plaintiff 
They  put  him  in  command  of  it,  and  authorized  him  with  it  to  run  the 
road.  If,  in  the  doing  of  this  act,  which  is  according  to  their  authority, 
he  acts  negligently,  then  they  are  liable  for  the  consequences,  for  they 
result  ft*om  the  doing  of  their  business,  by  one  then  employed  by 
them.  The  cases  of  Drayton  ads,  Moore  and  Parker  &  Co.  v.  Gordon, 
Dudley,  268,  and  of  O'Connell  v.  Strong,  Id.  265,  are  full  to  this 
point.  In  ordinary  cases,  this  would  not  be  questioned.  But  it  is 
supposed  that  this  case  is  not  governed  by  the  ordinary  rules  applicable 
to  cases  of  liability,  arising  out  of  the  relation  of  master  and  servant 
I  am  at  a  loss  to  conceive  any  just  reason  for  this  notion.  The  law,  it 
seems  to  me,  is  to  be  regarded  as  a  general  science,  applicable  to  everj 
case  coming  within  the  letter  or  the  reason  of  the  rule.  Where  it  is 
within  neither,  it  becomes  an  exception  to  it.  It  is  only  necessary  to 
state  this  case,  to  see  that  it  is  within  both  the  letter  and  reason  of  the 
rule ;  for  the  defendants  emplo}^  the  plaintiff  to  act  under  the  command 
of  another  of  their  servants.  In  such  a  case,  the  servant  in  command 
is  in  the  place  of  the  employers.  When  they  hire  another  to  engage  in 
a  service,  where  neither  his  own  care  nor  prudence  can  shield  him  from 
injur}',  which  may  arise  from  the  act  of  another  of  their  agents  having 
the  control  of  him,  the  question  of  their  liability  depends  upon  the  care 
used  by  such  superior  agent.  The  ordinary  rule  in  cases  of  hiring 
goods  is.  that  the  hirer  should  use  that  degree  of  care  which  a  pnideni 
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man  would  take  of  his  own  goods.  If  this  degree  of  care  is  shown, 
then  the  hirer  is  not  liable  for  an}'  injury  which  may  result  to  the  goods 
hired.  This  rule,  it  seems  to  me,  must,  necessarily*,  be  that  which 
applies  to  this  case.  Is  more  favor  to  be  bestowed  on  a  man's  goods 
than  on  his  person?  It  would  be  strange  that  this  should  be  so.  It 
may  be  tested,  however,  by  inquiring  if  the  plaintiff,  instead  of  him* 
self,  bad  hired  his  negro  man  to  the  defendants  as  second  fireman, 
and  he  had  lost  his  leg  by  the  carelessness  of  the  engineer,  would  not 
the  defendants  have  been  liable  ?  It  seems  to  me  that  they  would,  or 
one  section  of  the  law  of  bailments  would  be  repealed  by  the  Coui*t  of 
Errors.  There  can  be  no  difference  in  the  law  as  applicable  to  the 
white  man  or  the  slave,  in  a  contract  of  hiring.  Both  are  capable  of 
aelf-preservation,  and  both  are  capable  of  wrong  and  right  action ;  and 
in  the  capacity  of  firemen,  both  are  under  the  orders  of  the  engineer, 
and  must  look  to  him  for  safety. 

In  the  cases  of  Drayton  ada.  Moore,  and  Parker  &  Co.  v.  Grordon, 
Dud.  272,  it  was  said,  ^'  When  a  master  employs  slaves  in  any  public 
employment  or  trust,  such  as  tradesmen,  ferrymen,  wagoners,  patroons 
of  boats,  or  masters  of  vessels  in  the  coasting  or  river  navigation,  he 
undertakes,  not  only  for  their  skill  and  faithfulness  to  all  who  may 
employ  them,  but  also  for  their  general  skill  and  faithfulness  to  the 
whole  community."  This  rule  stated  as  to  slaves  applies  more  forci- 
bly to  hired  servants,  and  my  brother  Jolmson,  who  then  resisted  the 
rule  as  to  slaves,  admitted  it  in  its  fullest  extent  as  to  hired  servants. 
Taking  this  as  settled  law,  how  stood  the  plaintiff  in  his  contract  with 
the  defendants  in  relation  to  the  engineer?  Had  he  not  the  right, 
according  to  law,  to  regard  the  defendants  as  contracting  both  for  his 
skilfulness  and  faithfulness?  It  seems  to  me  there  can  be  no  doubt 
about  it  Well,  this  being  so,  if  the  engineer  was  negligent,  the  de- 
fendant's undertaking  for  his  faithfulness  was  broken,  and  they  are 
most  clearly  liable. 

It  is,  however,  urged  (and  that  is,  as  I  understand,  the  ground  on 
which  the  Court  of  Errors  decides  the  case)  that  this  case  is  one  of 
novel  impression,  and  not  to  be  decided  by  the  ordinary  rules  of  the 
law  of  bailment  Convej'ance  by  locomotives  on  railways  is  supposed 
to  be  more  analogous  to  shipping  than  anything  else ;  and  hence, 
unless  a  sailor  could  recover  for  an  injury  arising  from  the  neglect  of 
the  master,  it  is  supposed  that  a  fireman  cannot,  for  an  injur}*  arising 
from  the  neglect  of  the  engineer.  Before  I  discuss  the  case  in  tliis 
new  aspect,  I  deny  that  any  mode  of  conveyance  on  land  is  to  be 
put  on  a  footing  with  the  navigation  of  the  ocean  in  ships.  That 
is  governed  by  principles  of  law  coeval  with  society,  and  In  many 
respects  common  to  every  civilized  nation  of  the  earth.  Convey- 
ances on  land  are  also  regulated  by  a  very  ancient  and  well-settled 
law  wholly  distinct  from  the  other.  It  will,  however,  be  sufiScient 
to  show,  by  one  plain  view,  that  the  law  applicable  to  mariners 
cannot  affect  this  case.    Unless  ^  vessel  earns  freight,  the  mariner  is 
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pany  was  not  liable?    I  adm'     '   ■  ^ended  upon  maritime  kw, 

like  any  other  servant,  too>   '.  .„r"«*^^  to  recover.     No  exactly 

and  ordinary  risks  of  his  ^^^^^^P«  on  Insurance,  463,  Judge 

more  than  that  he  could      '  ^^^  ^^  ^'  ^^  SanUoga :  -  It  ap- 

nary  prudence  of  his  ^^^'""^^^  ^^*^"^  ^^  ^"'^  ^*^-  ^^^"^  ^^ 

vide     Whenever  ner  accident,  the  seamen  cannot  recover  wagea, 

not  result  fh)m  the  "^^" "    ^  concede  that  this  dictum  is  the  true 

How  far  are  th'        ^^^^  ^^^^  ^  wages.    If  the  freight  was  lost  by 

the  lansruase  o       '^  ^^  could  not  then  be  ascribed  to  inevitable  acd- 

letter  R  'Mt  '    • '  ^^^^^^  *^®  seaman  would  be  entitled  to  recover.   If 

substitute  a'     f  relation  to  wages,  the  same  rule  must  hold  as  to  the 

authority  r     t^  ^  recover  for  any  injury  arising  from  the  n^ligence  of 
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the  enr      '^-^^^  ^^  would  be  impolitic  to  make  the  defendants  liable  for 
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\,j  he  worth  inquiring  into  with  great  care  in  the  legislature; 

r™     ^*  ji  court,  I  think  we  have  nothing  to  do  with  the  policy  of  a  case; 

V        *\«  of  it  is  our  guide.     But  if  we  are  to  look  to  the  policj)  then  I 

'**  ^*^ue  that  the  more  liability  imposed  on  the  railroad  company, 

^^/ote  care  and  prudence  would  be  thereby  elicited.     This  result  is 

'\^  the  community  desires.    For  it  secures  life  and  property  com- 

^^  to  their  care. 

I  think  the  motion  ought  to  be  dismissed. 

Gantt,  J.,  concurred. 

J.  Johnston,  Chancellor,  also  dissenting.  It  may  not  diminish  the 
jbrce  of  the  observations  made  by  Mr.  Justice  O'Neall,  if  I  state  very 
briefly'  the  reasons  which  induce  me  to  concur  in  his  dissent.  It  is  ad- 
mitted that  the  duties  and  liabilities  between  masters  and  hired  servants 
result  only  from  the  nature  and  terms  of  the  contract  waich  forms  the 
relation ;  and  that  neither  party  is  allowed  to  extend  or  abridge  the 
contract.  That  the  master  cannot  exact  other  services  than  those 
stipulated  for ;  nor,  by  any  indirection,  subject  the  servant  to  any 
other  than  the  ordinary'  perils  incident  to  the  employment ;  and  that  if 
he  does  b}-  any  agency  whatever,  or  by  any  means,  whether  of  designer 
negligence,  accumulate  upon  the  servant,  while  in  the  performance  of 
his  duty,  any  dangers  beyond  those  inherent  in  the  service  itself,  they  fall 
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^  ^  '^  servant  (for  bis  contract  does  not  bind  him  to 

'^'^i'.  ^,  and  the  law  entitles  him  to  redress. 

^3?  ♦'^  '^se  principles  are  not  confined  to  cases 
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'  ^if  liv  •>^  '^'  roaster.    Their  application,  how- 
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1^"^.   ^  ^  a  matter  susceptible  of  a  division  of  labor, 
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«,  as  he  would  be  to  a  stranger,  for  the  misconduct  of 
.v>  are  exclusivel}'  his,  the  master's,  agents.     Now,  this  is 
J  be  the  general  law  upon  the  subject ;  and  it  is  applicable  to 
.  vants  of  a  railroad  company,  as  well  as  to  those  of  any  other 
^loyer,  unless  there  be  something  to  take  them  out  of  its  operation. 
No  instance  of  master  and  servant  has  been  pointed  out  where  these 
principles  do  not  obtain,  except  the  case  of  a  ship's  crew ;  but  that 
stands  clearly  upon  special  grounds  of  usage.     If  the  servants  em- 
plo3'ed  about  a  railroad  are  excepted  out  of  the  general  rules  relating 
to  agency,  the  exception,  with  the  grounds  and  reasons  of  it,  must  be 
shown,  otherwise  the  employers  will  be  as  liable  to  any  one  engaged  in 
their  service,  for  injuries  inflicted  on  him  by  other  agents,  in  the  course 
of  their  emplo3*ment,  as  a  planter  would  be  to  a  hired  hand  for  mal- 
treatment by  his  overseer. 

I  presume  no  one  will  contend  that  the  rule  applicable  to  service 
in  a  railroad  company  is,  that  the  oompanj^  is  not  liable  to  any  agent, 
for  any  injury,  provided  the  company  can  only  show  that  another  of  its 
agents  has  inflicted  it  Would  it  do  to  saj',  for  example,  —  and  upon 
what  principle  could  it  be  said,  —  that  a  superintendent  of  the  hands 
engaged  in  repairing  the  road  may,  with  impunity  to  the  company, 
abase  his  authority  to  the  injury  of  their  health  ?  Or,  if  the  cars  were 
to  be  run  at  night,  and,  through  the  neglect  of  hands  set  apart  to 
watch  the  road  and  remove  obstructions,  the  whole  train  were  lost,  and 
any  oflScer  or  hand  on  board  were  crippled,  certainly  no  one  means  to 
assert  that  none  of  these  could  claim  compensation  from  the  company, 
but  must  look  exclusively  to  the  irresponsible  agents  (perhaps  slaves), 
hired  by  the  company,  through  whom  the  injury  accrued.  And  yet, 
how  is  a  rule  to  be  laid  down  —  I  wish  to  hear  the  rule  stated  —  which 
woald  include  that  case  and  exclude  this  ?  The  fidelity  of  the 
hands  detailed  to  superintend  the  road,  in  the  case  I  have  supposed, 
would  be  as  essential  to  the  common  enterprise  of  running  the  cars,  as 
the  fidelity  of  the  hands  on  board  to  their  respective  duties.  If  the  idea 
is  indulged,  that  there  is,  in  any  branch  of  this  enterprise,  an  implied 
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entitled  to  do  wages.  Suppose  a  locomotive  ruDning  from  Charlestoo 
to  Aiken  should  bum  up  the  entire  train,  and  thus  earn  no  freight, 
would  not  all  the  hands  hired  by  the  defendants  to  manage  her  be 
entitled  to  their  wages?  There  could  be  no  more  doubt  that  they 
would,  than  that  a  man  hired  to  drive  my  wagon  to  Charleston,  who, 
by  some  unforeseen  accident,  should  lose  his  load,  would  still  be  entitled 
to  his  wages.  This  shows  that  in  the  ver3'  beginning  there  is  such  a 
difference  in  the  law  of  a  ship  and  that  of  a  locomotive  that  it  is 
impossible  the  law  of  the  former  can  decide  the  right  of  a  servant 
employed  in  the  latter  to  recover  for  an  injury'  arising  from  the  n^lect 
of  the  engineer. 

But  if  it  were  otherwise,  and  this  case  depended  upon  maritime  law, 
still  I  am  inclined  to  think  the  plaintiff  ought  to  recover.  No  exactly 
analogous  case  can  be  found.  In  Phillips  on  Insurance,  463,  Judge 
Story  is  represented  as  saying,  in  the  case  of  2%€  Saratoga:  ^< It  ap- 
pears to  me,  that  upon  the  established  doctrine  of  our  law,  where  the 
freight  is  lost  by  inevitable  accident,  the  seamen  cannot  recover  wages, 
as  such,  from  the  shipowner."  I  concede  that  this  dictum  is  the  true 
law  regulating  a  mariner's  right  to  wages.  If  the  freight  was  lost  by 
the  master's  neglect,  it  could  not  then  be  ascribed  to  inevitable  acci- 
dent ;  and  then,  I  think,  the  seaman  would  be  entitled  to  recover.  If 
this  is  true  in  relation  to  wages,  the  same  rule  must  hold  as  to  the 
mariner's  right  to  recover  for  any  injury  arising  fh)m  the  negligence  of 
the  master. 

But  it  is  said,  it  would  be  impolitic  to  make  the  defendants  liable  for 
any  injury  accruing  to  a  fireman  from  the  neglect  of  the  engineer. 
This  would  be  woith  inquiring  into  with  great  care  in  the  legislature ; 
but,  in  a  court,  I  think  we  have  nothing  to  do  with  the  policj'  of  a  case ; 
the  law  of  it  is  our  guide.  But  if  we  are  to  look  to  the  policy,  then  I 
should  argue  that  the  more  liability  imposed  on  the  railroad  company, 
the  more  care  and  prudence  would  be  thereby  elicited.  This  result  is 
what  the  community  desires.  For  it  secures  life  and  property  com- 
mitted to  their  care. 

I  think  the  motion  ought  to  be  dismissed. 

Gantt,  J.,  concurred. 

J.  Johnston,  Chancellor,  also  dissenting.  It  may  not  diminish  the 
force  of  the  observations  made  by  Mr.  Justice  O'Neall,  if  I  state  veiy 
briefly  the  reasons  which  induce  me  to  concur  in  his  dissent.  It  is  ad- 
mitted that  the  duties  and  liabilities  between  masters  and  hired  servants 
result  only  from  the  nature  and  terms  of  the  contract  wnich  forms  the 
relation ;  and  that  neither  party  is  allowed  to  extend  or  abridge  the 
contract.  That  the  master  cannot  exact  other  services  than  those 
stipulated  for;  nor,  by  any  indirection,  subject  the  servant  to  any 
other  than  the  ordinary  perils  incident  to  the  employment ;  and  that  if 
he  does  by  any  agency  whatever,  or  by  any  means,  whether  of  design  or 
negligence,  accumulate  upon  the  servant,  while  in  the  performance  of 
his  duty,  any  dangers  bej'ond  those  inherent  in  the  service  itself,  they  fall 
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apon  the  latter,  not  as  a  servant  (for  bis  contract  does  not  bind  bim  to 
endare  tbem),  but  as  a  man,  and  the  law  entitles  him  to  redress. 

It  is  also  admitted  that  these  principles  are  not  confined  to  cases 
where  one  servant  onlj-  is  employed,  but  prevail  when  a  plurality  are  at 
the  same  time  engaged  by  the  same  master.  Their  application,  how- 
ever, in  cases  of  the  latter  description,  depends  upon  the  terms  of  the 
contract.  If  several  jointly  contract  to  perform  a  specified  duty,  the 
master  is  not  liable  to  either  of  them  for  injuries  resulting  from 
the  faithlessness  or  negligence  of  his  coadjutor ;  all  of  them  beiag,  sub- 
stantially, agents  for  each  other,  to  perform  their  joint  undertaking. 
But  when  their  engagements  are  several,  each  undertaking  for  himself 
to  perform  distinct  ofiSces,  in  a  matter  susceptible  of  a  division  of  labor, 
each  stands  to  the  master  in  the  same  relation,  and  is  entitled  to  the 
same  rights,  as  if  he  was  the  only  servant  employed.  The  master  is 
responsible  to  him,  as  he  would  be  to  a  stranger,  'for  the  misconduct  of 
the  others,  who  are  exclusivelj*  his,  the  master's,  agents.  Now,  this  is 
admitted  to  be  the  general  law  upon  the  subject ;  and  it  is  applicable  to 
the  servants  of  a  railroad  company,  as  well  as  to  those  of  any  other 
employer,  unless  there  be  something  to  take  them  out  of  its  operation. 
No  instance  of  master  and  servant  has  been  pointed  out  where  these 
principles  do  not  obtain,  except  the  case  of  a  ship's  crew ;  but  that 
stands  clearly  npon  special  grounds  of  usage.  If  the  servants  em- 
p1o3'ed  about  a  railroad  are  excepted  out  of  the  general  rules  relating 
to  agency,  the  exception,  with  the  grounds  and  reasons  of  it,  must  be 
shown,  otherwise  the  employers  will  be  as  liable  to  any  one  engaged  in 
their  service,  for  injuries  inflicted  on  him  by  other  agents,  in  the  course 
of  their  emploj^ment,  as  a  planter  would  be  to  a  hired  hand  for  mal- 
treatment by  his  overseer. 

I  presume  no  one  will  contend  that  the  rule  applicable  to  service 
in  a  railroad  company  is,  that  the  company  is  not  liable  to  any  agent, 
for  any  injury,  provided  the  company  can  only  show  that  another  of  its 
agents  has  inflicted  it.  Would  it  do  to  say,  for  example,  —  and  upon 
what  principle  could  it  be  said,  —  that  a  superintendent  of  the  hands 
engaged  in  repairing  the  road  may,  with  impunity  to  the  company, 
abase  his  authority  to  the  injury  of  their  health?  Or,  if  the  cars  were 
to  be  run  at  night,  and,  through  the  neglect  of  hands  set  apart  to 
watch  the  road  and  remove  obstructions,  the  whole  train  were  lost,  and 
any  oflScer  or  hand  on  board  were  crippled,  certainly  no  one  means  to 
assert  that  none  of  these  could  claim  compensation  from  the  company, 
bat  must  look  exclusively  to  the  irresponsible  agents  (perhaps  slaves), 
hired  by  the  company,  through  whom  the  injury  accrued.  And  yet, 
how  is  a  rule  to  be  laid  down  —  I  wish  to  hear  the  rule  stated  —  which 
would  include  that  case  and  exclude  this  ?  The  fidelity  of  the 
bands  detailed  to  superintend  the  road,  in  the  case  I  have  supposed, 
would  be  as  essential  to  the  common  enterprise  of  running  the  cars,  as 
the  fidelity  of  the  hands  on  board  to  their  respective  duties.  If  the  idea 
Is  indulged,  that  there  is,  in  any  branch  of  this  enterprise,  an  implied 
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entitled  to  do  wages.  Suppose  a  locomotive  running  from  Charleston 
to  Aiken  should  burn  up  the  entire  train,  and  thus  earn  no  freight, 
would  not  all  the  hands  hired  by  the  defendants  to  manage  ber  be 
entitled  to  their  wages?  There  could  be  no  more  doubt  that  they 
would,  than  that  a  man  hired  to  drive  my  wagon  to  Charleston,  who, 
by  some  unforeseen  accident,  should  lose  his  load,  would  still  be  entitled 
to  his  wages.  This  shows  that  in  the  \ery  beginning  there  is  such  a 
difference  in  the  law  of  a  ship  and  that  of  a  locomotive  that  it  is 
impossible  the  law  of  the  former  can  decide  the  right  of  a  servant 
employed  in  the  latter  to  recover  for  an  injurj'  arising  from  the  neglect 
of  the  engineer. 

But  if  it  were  otherwise,  and  this  case  depended  upon  maritime  law, 
still  I  am  inclined  to  think  the  plaintiff  ought  to  recover.  No  exactly 
analogous  case  can  be  found.  In  Phillips  on  Insurance,  463,  Jud^ 
Story  is  represented  as  saying,  in  the  case  of  The  Saratoga :  ^'  It  ap- 
pears to  me,  that  upon  the  established  doctrine  of  our  law,  where  the 
freight  is  lost  by  inevitable  accident,  the  seamen  cannot  recover  wagea^ 
as  such,  from  the  shipowner."  I  concede  that  this  dictum  is  the  true 
law  regulating  a  mariner's  right  to  wages.  If  the  freight  was  lost  by 
the  master*8  neglect,  it  could  not  then  be  ascribed  to  inevitable  acci* 
dent ;  and  then,  I  think,  the  seaman  would  be  entitled  to  recover.  If 
this  is  true  in  relation  to  wages,  the  same  rule  must  hold  as  to  the 
mariner's  right  to  recover  for  any  injury  arising  from  the  negligence  of 
the  master. 

But  it  is  said,  it  would  be  impolitic  to  make  the  defendants  liable  for 
any  injury  accruing  to  a  fireman  from  the  neglect  of  the  engineer. 
This  would  be  worth  inquiring  into  with  great  care  in  the  legislature ; 
but,  in  a  court,  I  think  we  have  nothing  to  do  with  the  policy  of  a  case ; 
the  law  of  it  is  our  guide.  But  if  we  are  to  look  to  the  policy,  then  I 
should  argue  that  the  more  liability  imposed  on  the  railroad  company, 
the  more  care  and  prudence  would  be  thereby  elicited.  This  resalt  is 
what  the  community  desires.  For  it  secures  life  and  property  com- 
mitted to  their  care. 

I  think  the  motion  ought  to  be  dismissed. 

Gantt,  J.,  concurred. 

J.  Johnston,  Chancellor,  also  dissenting.  It  ma}'  not  diminish  the 
force  of  the  observations  made  by  Mr.  Justice  O'Neall,  if  I  state  very 
briefl}'  the  reasons  which  induce  me  to  concur  in  his  dissent.  It  is  ad- 
mitted that  the  duties  and  liabilities  between  masters  and  hired  servants 
result  only  from  the  nature  and  terms  of  the  contract  wnich  forms  the 
relation ;  and  that  neither  party  is  allowed  to  extend  or  abridge  the 
contract.  That  the  master  cannot  exact  other  servioes  than  those 
stipulated  for;  nor,  by  any  indirection,  subject  the  servant  to  any 
other  than  the  ordinary  perils  incident  to  the  employment ;  and  that  if 
he  does  b}*  any  agency  whatever,  or  by  any  means,  whether  of  design  or 
negligence,  accumulate  upon  the  servant,  while  in  the  performaoce  of 
his  duty,  any  dangers  beyond  those  inherent  in  the  service  itself,  they  fall 
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npon  the  latter,  not  as  a  servant  (for  bis  contract  does  not  bind  him  to 
endare  them),  bat  as  a  man,  and  the  law  entitles  him  to  redress. 

It  is  also  admitted  that  these  principles  are  not  confined  to  cases 
where  one  servant  onlj'  is  employed,  but  prevail  when  a  plurality  are  at 
the  same  time  engaged  b}'  the  same  master.  Their  application,  how- 
ever, in  cases  of  the  latter  description,  depends  upon  the  terms  of  the 
contract.  If  several  jointlj*  contract  to  perform  a  specified  duty,  the 
master  is  not  liable  to  either  of  them  for  injuries  resulting  from 
the  faithlessness  or  negligence  of  his  coadjutor ;  all  of  them  beivg,  sub- 
stantially, agents  for  each  other,  to  perform  their  joint  undertaking. 
Bat  when  their  engagements  are  several,  each  undertaking  for  himself 
to  perform  distinct  offices,  in  a  matter  susceptible  of  a  division  of  labor, 
each  stands  to  the  master  in  the  same  relation,  and  is  entitled  to  the 
same  rights,  as  if  he  was  the  only  servant  employed.  The  master  is 
responsible  to  him,  as  he  would  be  to  a  stranger,  for  the  misconduct  of 
the  others,  who  are  exclusively  his,  the  master's,  agents.  Now,  this  is 
admitted  to  be  the  general  law  upon  the  subject ;  and  it  is  applicable  to 
the  servants  of  a  railroad  company,  as  well  as  to  those  of  any  other 
emplo3'er,  unless  there  be  something  to  take  them  out  of  its  operation. 
No  instance  of  master  and  servant  has  been  pointed  oat  where  these 
principles  do  not  obtain,  except  the  case  of  a  ship's  crew ;  but  that 
stands  clearly  apon  special  grounds  of  asage.  If  the  servants  em- 
plo^'ed  about  a  railroad  are  excepted  out  of  the  general  rules  relating 
to  agency,  the  exception,  with  the  grounds  and  reasons  of  it,  must  be 
shown,  otherwise  the  employers  will  be  as  liable  to  any  one  engaged  in 
their  service,  for  injuries  inflicted  on  him  by  other  agents,  in  the  course 
of  their  employment,  as  a  planter  would  be  to  a  hired  hand  for  mal- 
treatment by  his  overseer. 

I  presume  no  one  will  contend  that  the  rule  applicable  to  service 
in  a  railroad  company  is,  that  the  company  is  not  liable  to  any  agent^ 
for  any  injur}',  provided  the  company  can  only  show  that  another  of  its 
agents  has  inflicted  it.  Would  it  do  to  say,  for  example,  —  and  upon 
what  principle  could  it  be  said,  —  that  a  superintendent  of  the  hands 
engaged  in  repairing  the  road  ma}*,  with  impunity  to  the  company, 
abase  his  authority  to  the  injury  of  their  health?  Or,  if  the  cars  were 
to  be  run  at  night,  and,  through  the  neglect  of  hands  set  apart  to 
watch  the  road  and  remove  obstructions,  the  whole  train  were  lost,  and 
any  officer  or  hand  on  board  were  crippled,  certainly  no  one  means  to 
assert  that  none  of  these  could  claim  compensation  from  the  company, 
but  must  look  exclusively  to  the  irresponsible  agents  (perhaps  slaves), 
hired  by  the  compan}',  through  whom  the  injury  accraed.  And  yet, 
how  is  a  rule  to  be  laid  down  —  I  wish  to  hear  the  rule  stated  —  which 
would  include  that  case  and  exclude  this  ?  The  fidelity  of  the 
hands  detailed  to  superintend  the  road,  in  the  case  I  have  supposed, 
would  be  as  essential  to  the  common  enterprise  of  running  the  cars,  as 
the  fidelity  of  the  hands  on  board  to  their  respective  duties.  If  the  idea 
Is  indulged,  that  there  is,  in  any  branch  of  this  enterprise,  an  implied 
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entitled  to  no  wages.  Suppose  a  locomotive  ranning  from  Charleston 
to  Aiken  should  bum  up  the  entire  train,  and  thus  earn  no  freight, 
would  not  all  the  hands  hired  by  the  defendants  to  manage  her  be 
entitled  to  their  wages?  There  could  be  no  more  doubt  that  they 
would,  than  that  a  man  hired  to  drive  my  wagon  to  Charleston,  who, 
by  some  unforeseen  accident,  should  lose  his  load,  would  still  be  entitled 
to  his  wages.  This  shows  that  in  the  ver3'  beginning  there  is  sudi  a 
difference  in  the  law  of  a  ship  and  that  of  a  locomotive  that  it  is 
impossible  the  law  of  the  former  can  decide  the  right  of  a  serrant 
employed  in  the  latter  to  recover  for  an  injurj'  arising  from  the  neglect 
of  the  engineer. 

But  if  it  were  otherwise,  and  this  case  depended  upon  maritime  law, 
still  I  am  inclined  to  think  the  plaintiff  ought  to  recover.  No  exactly 
analogous  case  can  be  found.  In  Phillips  on  Insurance,  463,  Judge 
Storj'  is  represented  as  saying,  in  the  case  of  The  Saratoga :  ^'  It  ap- 
pears to  me,  that  upon  the  established  doctrine  of  our  law,  where  the 
freight  is  lost  by  inevitable  accident,  the  seamen  cannot  recover  wages, 
as  such,  from  the  shipowner."  I  concede  that  this  dictum  is  the  true 
law  regulating  a  mariner's  right  to  wages.  If  the  freight  was  lost  by 
the  master*s  neglect,  it  could  not  then  be  ascribed  to  inevitable  acci- 
dent ;  and  then,  I  think,  the  seaman  would  be  entitled  to  recover.  If 
this  is  true  in  relation  to  wages,  the  same  rule  must  hold  as  to  the 
mariner's  right  to  recover  for  any  injury  arising  fVom  the  n^ligence  of 
the  master. 

But  it  is  said,  it  would  be  impolitic  to  make  the  defendants  liable  for 
an^'  injur}'  accruing  to  a  fireman  from  the  neglect  of  the  engineer. 
This  would  be  worth  inquiring  into  with  great  care  in  the  legislature ; 
but,  in  a  court,  I  think  we  have  nothing  to  do  with  the  policy  of  a  case ; 
the  law  of  it  is  our  guide.  But  if  we  are  to  look  to  the  policy,  then  I 
should  argue  that  the  more  liability  imposed  on  the  railroad  company, 
the  more  care  and  prudence  would  be  thereby  elicited.  This  result  is 
what  the  community  desires.  For  it  secures  life  and  property  com- 
mitted to  their  care. 

I  think  the  motion  ought  to  be  dismissed. 

Gantt,  J.,  concurred. 

J.  Johnston,  Chancellor,  also  dissenting.  It  may  not  diminish  the 
force  of  the  observations  made  by  Mr.  Justice  O'Neall,  if  I  state  veiy 
briefl}'  the  reasons  which  induce  me  to  concur  in  his  dissent.  It  is  ad- 
mitted that  the  duties  and  liabilities  between  masters  and  hired  servants 
result  only  from  the  nature  and  terms  of  the  contract  wmch  forms  the 
relation ;  and  that  neither  party  is  allowed  to  extend  or  abridge  the 
contract.  That  the  master  cannot  exact  other  services  than  those 
stipulated  for;  nor,  by  any  indirection,  subject  the  servant  to  any 
other  than  the  ordinary  perils  incident  to  the  employment ;  and  that  if 
he  does  by  any  agency  whatever,  or  by  any  means,  whether  of  design  or 
negligence,  accumulate  upon  the  servant,  while  in  the  performance  of 
his  dutyi  any  dangers  beyond  those  inherent  in  the  service  itself,  they  fail 
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open  the  latter,  not  as  a  servant  (for  bis  contract  does  not  bind  bim  to 
endare  them),  but  as  a  man,  and  the  law  entitles  him  to  redress. 

It  is  also  admitted  that  these  principles  are  not  confined  to  cases 
where  one  servant  onlj'  is  employed,  but  prevail  when  a  plurality  are  at 
the  same  time  engaged  b}'  the  same  master.  Their  application,  how- 
ever, in  cases  of  the  latter  description,  depends  upon  the  terms  of  the 
contract.  If  several  jointly  contract  to  perform  a  specified  duty,  the 
master  is  not  liable  to  either  of  them  for  injuries  resulting  from 
the  faithlessness  or  negligence  of  his  coadjutor ;  all  of  them  beiag,  sub- 
stantially, agents  for  each  other,  to  perform  their  joint  undertaking. 
Bat  when  their  engagements  are  several,  each  undertaking  for  himself 
to  perform  distinct  oflQces,  in  a  matter  susceptible  of  a  division  of  labor, 
each  stands  to  the  master  in  the  same  relation,  and  is  entitled  to  the 
same  rights,  as  if  he  was  the  only  servant  employed.  The  master  is 
responsible  to  him,  as  he  would  be  to  a  stranger,  for  the  misconduct  of 
the  others,  who  are  exclusively  his,  the  master's,  agents.  Now,  this  is 
admitted  to  be  the  general  law  upon  the  subject ;  and  it  is  applicable  to 
the  servants  of  a  railroad  company,  as  well  as  to  those  of  any  other 
employer,  unless  there  be  something  to  take  them  out  of  its  operation. 
No  instance  of  master  and  servant  has  been  pointed  out  where  these 
principles  do  not  obtain,  except  the  case  of  a  ship's  crew ;  but  that 
stands  clearly  upon  special  grounds  of  usage.  If  the  servants  em- 
ployed about  a  railroad  are  excepted  out  of  the  general  rules  relating 
to  agency,  the  exception,  with  the  grounds  and  reasons  of  it,  must  be 
shown,  otherwise  the  employers  will  be  as  liable  to  any  one  engaged  in 
their  service,  for  injuries  inflicted  on  him  by  other  agents,  in  the  course 
of  their  emplo3*ment,  as  a  planter  would  be  to  a  hired  hand  for  mal- 
treatment by  his  overseer. 

I  presume  no  one  will  contend  that  the  rule  applicable  to  service 
in  a  railroad  company  is,  that  the  company  is  not  liable  to  any  agent^ 
for  any  injury,  provided  the  company  can  onl}'  show  that  another  of  its 
agents  has  inflicted  it.  Would  it  do  to  say,  for  example,  —  and  upon 
what  principle  could  it  be  said,  —  that  a  superintendent  of  the  hands 
engaged  in  repairing  the  road  may,  with  impunity  to  the  company, 
abase  his  authority  to  the  injury  of  their  health?  Or,  if  the  cars  were 
to  be  run  at  night,  and,  through  the  neglect  of  hands  set  apart  to 
watch  the  road  and  remove  obstructions,  the  whole  train  were  lost,  and 
any  ofQcer  or  hand  on  board  were  crippled,  certainly  no  one  means  to 
assert  that  none  of  these  could  claim  compensation  fh>m  the  company^ 
bat  must  look  exclusively  to  the  irresponsible  agents  (perhaps  slaves), 
hired  by  the  company,  through  whom  the  injury  accrued.  And  yet, 
how  is  a  rule  to  be  laid  down  —  I  wish  to  hear  t^e  rule  stated  —  which 
would  include  that  case  and  exclude  this  ?  The  fidelity  of  the 
hands  detailed  to  superintend  the  road,  in  the  case  I  have  supposed, 
would  be  as  essential  to  the  common  enterprise  of  running  the  cars,  as 
the  fidelity  of  the  hands  on  board  to  their  respective  duties.  If  the  idea 
is  indulged,  that  there  is,  in  any  branch  of  this  enterprise,  an  implied 
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entitled  to  no  wages.  Suppose  a  locomotive  running  from  Charleston 
to  Aiken  should  burn  up  the  entire  train,  and  thus  earn  no  freight, 
would  not  all  the  hands  hired  by  the  defendants  to  manage  her  be 
entitled  to  their  wages?  There  could  be  no  more  doubt  that  thej 
would,  than  that  a  man  hired  to  drive  my  wagon  to  Charleston,  who, 
by  some  unforeseen  accident,  should  lose  his  load,  would  still  be  entitled 
to  his  wages.  This  shows  that  in  the  very  beginning  thei«  is  snch  a 
difference  in  the  law  of  a  ship  and  that  of  a  locomotive  that  it  is 
impossible  the  law  of  the  former  can  decide  the  right  of  a  servant 
employed  in  the  latter  to  recover  for  an  injury  arising  from  the  n^lect 
of  the  engineer. 

But  if  it  were  otherwise,  and  this  case  depended  upon  maritime  law, 
still  I  am  inclined  to  think  the  plaintiff  ought  to  recover.  No  exactly 
analogous  case  can  be  found.  In  Phillips  on  Insurance,  463,  Jodge 
Story  is  represented  as  saying,  in  the  case  of  The  Saratoga :  ^'  It  ap- 
pears to  me,  that  upon  the  established  doctrine  of  our  law,  where  the 
freight  is  lost  by  inevitable  accident,  the  seamen  cannot  recover  wages, 
as  such,  from  the  shipowner."  I  concede  that  this  dictum  is  the  true 
law  regulating  a  mariner's  right  to  wages.  If  the  freight  was  lost  by 
the  master's  neglect,  it  could  not  then  be  ascribed  to  inevitable  acci- 
dent ;  and  then,  I  think,  the  seaman  would  be  entitled  to  recorer.  If 
this  is  true  in  relation  to  wages,  the  same  rule  mast  hold  as  to  the 
mariner's  right  to  recover  for  any  injury  arising  from  the  negligence  of 
the  master. 

But  it  is  said,  it  would  be  impolitic  to  make  the  defendants  liable  for 
any  injury  accruing  to  a  fireman  from  the  neglect  of  the  engineer. 
This  would  be  worth  inquiring  into  with  great  care  in  the  legislature; 
but,  in  a  court,  I  think  we  have  nothing  to  do  with  the  policj-  of  a  case; 
the  law  of  it  is  our  guide.  But  if  we  are  to  look  to  the  policy,  then  I 
should  argue  that  the  more  liability  imposed  on  the  railroad  company, 
the  more  care  and  prudence  would  be  thereby  elicited.  This  result  is 
what  the  community  desires.  For  it  secures  life  and  property  com- 
mitted to  their  care. 

I  think  the  motion  ought  to  be  dismissed. 

Gantt,  J.,  concurred. 

J.  Johnston,  Chancellor,  also  dissenting.  It  may  not  diminish  the 
force  of  the  observations  made  by  Mr.  Justice  O'Neall,  if  I  state  veiy 
briefl}'  the  reasons  which  induce  me  to  concur  in  his  dissent.  It  is  ad- 
mitted that  the  duties  and  liabilities  between  masters  and  hired  serrants 
result  only  from  the  nature  and  terms  of  the  contract  wnich  forms  the 
relation ;  and  that  neither  party  is  allowed  to  extend  or  abridge  the 
contract.  That  the  master  cannot  exact  other  services  than  those 
stipulated  for ;  nor,  by  any  indirection,  subject  the  servant  to  any 
other  than  the  ordinary  perils  incident  to  the  employment ;  and  that  if 
he  does  by  any  agency  whatever,  or  by  any  means,  whether  of  design  or 
negligence,  accumulate  upon  the  servant,  while  in  tlie  performance  of 
his  duty,  any  dangers  bej^ond  those  inherent  in  the  service  itself,  they  fall 
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apon  the  latter,  not  as  a  servant  (for  bis  contract  does  not  bind  him  to 
endure  them),  but  as  a  man,  and  the  law  entitles  him  to  redress. 

It  is  also  admitted  that  these  principles  are  not  confined  to  cases 
where  one  servant  onlj*  is  employed,  but  prevail  when  a  plurality  are  at 
the  same  time  engaged  b}'  the  same  master.  Their  application,  how- 
ever, in  cases  of  the  latter  description,  depends  upon  the  terms  of  the 
contract.  If  several  jointly  contract  to  perform  a  specified  duty,  the 
master  is  not  liable  to  either  of  them  for  injuries  resulting  from 
the  faithlessness  or  negligence  of  his  coadjutor ;  all  of  them  beivg,  sub- 
stantially, agents  for  each  other,  to  perform  their  joint  undertaking. 
But  when  their  engagements  are  several,  each  undertaking  for  himself 
to  perform  distinct  offices,  in  a  matter  susceptible  of  a  division  of  labor, 
each  stands  to  the  master  in  the  same  relation,  and  is  entitled  to  the 
same  rights,  as  if  he  was  the  only  servant  employed.  The  master  is 
responsible  to  him,  as  he  would  be  to  a  stranger,  for  the  misconduct  of 
the  others,  who  are  exclusively  his,  the  master's,  agents.  Now,  this  is 
admitted  to  be  the  general  law  upon  the  subject ;  and  it  is  applicable  to 
the  servants  of  a  railroad  company,  as  well  as  to  those  of  any  other 
emplo3'er,  unless  there  be  something  to  take  them  out  of  its  operation. 
No  instance  of  master  and  servant  has  been  pointed  out  where  these 
principles  do  not  obtain,  except  the  case  of  a  ship's  crew ;  but  that 
stands  clearly  upon  special  grounds  of  usage.  If  the  servants  em- 
ploj'ed  about  a  railroad  are  excepted  out  of  the  general  rules  relating 
to  agency,  the  exception,  with  the  grounds  and  reasons  of  it,  must  be 
shown,  otherwise  the  employers  will  be  as  liable  to  any  one  engaged  in 
their  service,  for  injuries  inflicted  on  him  by  other  agents,  in  the  course 
of  their  employment,  as  a  planter  would  be  to  a  hired  hand  for  mal- 
treatment by  his  overseer. 

I  presume  no  one  will  contend  that  the  rule  applicable  to  service 
in  a  railroad  company  is,  that  the  company  is  not  liable  to  any  agents 
for  any  injury,  provided  the  company  can  only  show  that  another  of  its 
agents  has  inflicted  it  Would  it  do  to  say,  for  example,  —  and  upon 
what  principle  could  it  be  said,  —  that  a  superintendent  of  the  hands 
engaged  in  repairing  the  road  may,  with  impunity  to  the  company, 
abuse  his  authority  to  the  injury  of  their  health  ?  Or,  if  the  cars  were 
to  be  run  at  night,  and,  through  the  neglect  of  hands  set  apart  to 
watch  the  road  and  remove  obstructions,  the  whole  train  were  lost,  and 
any  officer  or  hand  on  board  were  crippled,  certainly  no  one  means  to 
assert  that  none  of  these  could  claim  compensation  fh>m  the  company, 
but  must  look  exclusively  to  the  irresponsible  agents  (perhaps  slaves), 
hired  by  the  company,  through  whom  the  injury  accrued.  And  yet, 
how  is  a  rule  to  be  laid  down  —  I  wish  to  hear  the  rule  stated  —  which 
would  include  that  case  and  exclude  this  ?  The  fidelity  of  the 
hands  detailed  to  superintend  the  road,  in  the  case  I  have  supposed, 
would  be  as  essential  to  the  common  enterprise  of  running  the  oars,  as 
the  fidelity  of  the  hands  on  board  to  their  respective  duties.  If  the  idea 
is  indulged,  that  there  is,  in  any  branch  of  this  enterprise,  an  implied 
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undertaking  among  the  servants  to  do  the  work  jointly,  and  to  wuve 
the  neglect  of  each  other,  what  will  constitute  such  an  understanding? 
Where  are  its  limits  ?  Does  it  arise  fmm  the  intimate  connection  of  tlie 
hands  ?  Then  I  wish  to  be  informed  what  degree  of  intimacv,  what 
strength  of  association,  is  demanded,  to  raise  the  implication?  Where 
is  the  line? 

I  give  no  opinion  upon  the  evidence.  I  take  the  verdict  for  the 
facts ;  and,  according  to  the  finding  of  the  Jur}*,  the  plaintiff  faitlifullj 
perfornied  his  paiticular  duty,  and,  while  performing  It,  was  iujured  by 
the  faithlessness  or  negligence  with  which  the  company,  acting  in  the 
person  of  another  agent,  executed  a  duty  incumbent  upon  them.  Ought 
the  plaintiffs  remedy  to  be  doubtful? 

The  elements  of  the  contract  between  him  and  the  defendants  are 
these :  on  their  part,  so  far  as  they  were  to  contribute  to  the  propelling 
of  the  cars,  that  they  would  carry  him  safely ;  and,  on  his  part,  that  on 
the  trip  he  would  perform  certain  oflSces.  With  respect  to  the  last,  he 
was  their  servant ;  with  regard  to  the  first,  he  was  their  passenger; 
and  as  their  passenger  they  have  crippled  him.  The  distinction  is 
plain,  and  the  proprietj'  of  applying  it  would  be  as  plain,  if  instead  of 
being  stationed  where  he  was,  he  had  only  been  a  clerk,  hired  by  the 
company,  to  travel  up  and  down  in  the  cars,  and  take  a  minute  of  their 
operations.  Yet,  on  principle,  no  discrimination  can  be  drawn  against 
him  on  account  of  his  being  a  fireman,  and  not  travelling  clerk;  be- 
cause he  had  as  little  connection  with,  or  control  over,  the  department 
from  which  his  injury  sprang,  or  the  agent  to  whom  it  was  exclusively 
committed  by  the  defendants,  as  if  he  had  been  assigned  any  imagi 
nable  duty  in  the  remotest  part  of  the  train. 


PARWELL  V.  THE  BOSTON  AND  WORCESTER  RAILROAD 

CORPORATION. 

Supreme  Judicial  Court  of  Massachusetts.     1842. 

[4  Met.  49.] 

Ik  an  action  of  trespass  upon  the  case,  the  plaintiif  alleged  in  his 
declaration  that  he  agreed  with  the  defendants  to  serve  them  in  the 
emploj'ment  of  an  engineer  in  the  management  and  care  of  their  en- 
gines and  cars  running  on  their  railroad  between  Boston  and  Worcester, 
and  entei'ed  on  said  employment,  and  continued  to  perform  his  duties 
as  engineer  till  October  30,  1837,  when  the  defendants,  at  Newton,  hj 
their  servants,  so  carelessly,  negligently,  and  unskilfully  managed  and 
used,  and  put  and  placed  the  iron  match  rail,  called  the  short  switch, 
across  the  rail  or  track  of  their  said  railroad,  that  the  engine  and  cars, 
upon  which  the  plaintifiT  was  engaged  and  employed  in  the  diachaigs 
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of  his  said  duties  of  engineer,  were  thrown  from  the  track  of  said  rail 
load,  and  the  plaintiff,  bj  means  thereof,  was  thrown  with  great  vio- 
lence upon  the  ground ;  by  means  of  which  one  of  the  wheels  of  one  of 
said  cars  passed  over  the  right  hand  of  the  plaintiff,  crushing  and 
destroying  the  same. 

The  case  was  submitted  to  the  court  on  the  following  facts  agreed  by 
the  parties :  '^  The  plaintiff  was  employed  by  the  defendants,  in  1835, 
as  an  engineer,  and  went  at  first  with  the  merchandise  cars,  and  after- 
wards with  the  passenger  cars,  and  so  continued  till  October  30,  1837, 
at  the  wages  of  two  doUara  per  day ;  that  being  the  usual  wages  paid 
to  engine-men,  which  are  higher  than  the  wages  paid  to  a  machinist,  in 
which  capacity  the  plaintiff  formerly  was  employed. 

''On  the  30th  of  October,  1837,  the  plaintiff,  then  being  in  the  em- 
ployment of  the  defendants,  as  such  engine-man,  and  running  the  pas* 
senger  train,  ran  his  engine  off  at  a  switch  on  the  road,  which  had  been 
left  in  a  wrong  condition  (as  alleged  by  the  plaintiff,  and,  for  the  pur- 
poses of  this  trial,  admitted  by  the  defendants)  by  one  Whitcomb,  an- 
other servant  of  the  defendants,  who  had  been  long  in  their  employ- 
ment, as  a  switch-man  or  tender,  and  had  the  care  of  switches  on  the 
road,  and  was  a  careful  and  trustworthy  servant  in  his  general 
character,  and  ias  such  servant  was  well  known  to  the  plaintiff.  By 
which  running  off,  the  plaintiff  sustained  the  injury  complained  of  in 
his  declaration. 

^'  The  said  Farwell  (the  plaintiff)  and  Whitcomb  were  both  appointed 
by  the  superintendent  of  the  road,  who  was  in  the  habit  of  passing 
over  the  same  very  frequently  in  the  cars,  and  often  rode  on  the  engine. 

^'  If  the  court  shall  be  of  opinion  that,  as  matter  of  law,  the  defend- 
ants are  not  liable  to  the  plaintiff,  he  being  a  servant  of  the  corpo- 
ration, and  in  their  employment,  for  the  injury  he  may  have  received 
from  the  negligence  of  said  Whitcomb,  another  servant  of  the  cor- 
poration, and  in  their  employment,  then  the  plaintiff  shall  become 
nonsuit ;  but  if  the  court  shall  be  of  opinion  as  matter  of  law,  that 
the  defendants  may  be  liable  in  this  case,  then  the  case  shall  be  sub- 
mitted to  a  jury  upon  the  facts  which  may  be  proved  in  the  case ;  the 
defendants  alleging  negligence  on  the  part  of  the  plaintiff." 

C  O.  Loring^  for  the  plaintiff. 

Fletcher  <t  Morey^  for  the  defendants. 

Shaw,  C.  J.  This  is  an  action  of  new  impression  in  our  courts,  and 
involves  a  principle  of  great  importance.  It  presents  a  case  where  two 
persons  are  in  the  service  and  employment  of  one  compan}',  whose 
business  it  is  to  construct  and  maintain  a  railroad,  and  to  employ  their 
trains  of  cars  to  carry  persons  and  merchandise  for  hire.  They  are 
appointed  and  employed  by  the  same  company  to  perform  separate 
duties  and  services,  all  tending  to  the  accomplishment  of  one  and  the 
same  purpose,  —  that  of  the  safe  and  rapid  transmission  of  the  trains ; 
and  they  are  paid  for  their  respective  services  according  to  the  nature 
of  their  respective  duties,  and  the  labor  and  skill  required  for  their 
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proper  performance.  The  question  is,  whether,  for  damages  sastuned 
by  one  of  the  persons  so  employed,  by  means  of  the  carelessness  and 
negligence  of  another,  the  partj'  injured  has  a  remedy  against  the  com- 
mon employer.  It  is  an  argument  against  such  an  action,  though  cer- 
tainl}'  not  a  decisive  one,  that  no  such  action  has  before  been 
maintained. 

It  is  laid  down  bj'  Blackstone,  that  if  a  servant,  by  his  negligeooe^ 
does  any  damage  to  a  stranger,  the  master  sliall  be  answerable  for  his 
neglect.  But  the  damage  must  be  done  while  he  is  actually  employed 
in  the  master's  service ;  otherwise,  the  servant  shall  answer  for  his  own 
misbehavior.  1  Bl.  Com.  431 ;  M^Manus  v.  Crickett,  1  East,  106. 
This  rule  is  obviousi}'  founded  on  the  great  principle  of  social  duty, 
that  every  man,  in  the  management  of  his  own  aflfairs,  whether  by 
himself  or  b}^  his  agents  or  servants,  shall  so  conduct  them  as  not  to 
injure  another ;  and  if  he  does  not,  and  another  therebj-  sustains  dam- 
age, he  shall  answer  for  it.  If  done  b}'  a  servant,  in  the  course  of  bis 
employment,  and  acting  within  the  scope  of  his  authority,  it  is  con- 
sidered, in  contemplation  of  law,  so  far  the  act  of  the  master  that  tbe 
latter  shall  be  answerable  civiliter.  But  this  presupposes  that  the  par- 
ties stand  to  each  other  in  the  relation  of  strangers,  between  whom 
there  is  no  privity ;  and  the  action,  in  such  case,  is  an  action  sounding 
in  tort  The  form  is  trespass  on  the  case,  for  the  consequential  dam- 
age. The  maxim  respondeat  superior  is  adopted  in  that  case,  from 
general  considerations  of  policy  and  securit3\ 

But  this  does  not  apply  to  the  case  of  a  servant  bringing  his  action 
against  his  own  employer  to  recover  damages  for  an  injur}*  arising  in 
the  course  of  that  employment,  where  all  such  risks  and  perils  as  tbe 
employer  and  the  servant  respectively  intend  to  assume  and  bear  may 
be  regulated  by  the  express  or  implied  contract  between  them,  and 
which,  in  contemplation  of  law,  must  be  presumed  to  be  thus  regulated. 

The  same  view  seems  to  have  been  taken  by  the  learned  counsel  for 
the  plaintiff  in  the  argument ;  and  it  was  conceded  that  the  claim  coold 
not  be  placed  on  the  principle  indicated  by  the  maxim  respondeat 
superior^  which  binds  the  master  to  indemnify  a  stranger  for  the  dam- 
age caused  by  the  careless,  negligent,  or  unskilful  act  of  his  servant  in 
the  conduct  of  his  affairs.  The  claim,  therefore,  is  placed,  and  mast  be 
maintained,  if  maintained  at  all,  on  the  ground  of  contract.  As  then 
is  no  express  contract  between  the  parties  applicable  to  this  point,  it 
is  placed  on  the  footing  of  an  implied  contract  of  indemnity,  arisiiig 
out  of  the  relation  of  master  and  servant.  It  would  be  an  implied 
promise,  arising  from  the  duty  of  the  master  to  be  responsible  to  each 
person  employed  by  him,  in  the  conduct  of  every  branch  of  business, 
where  two  or  more  persons  are  employed,  to  pay  for  all  damage  occa* 
sioned  by  the  negligence  of  every  other  person  employed  in  the  same 
service.  If  such  a  duty  were  established  by  law  —  like  that  of  a  com- 
mon carrier,  to  stand  to  all  losses  of  goods  not  caused  by  the  act  of 
God  or  of  a  public  enemy  —  or  that  of  an  innkeeper,  to  be  responsible, 
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in  like  manner,  for  the  baggage  of  his  gnests ;  it  would  be  a  rule  of  fre* 
qaent  and  familiar  occurrence,  and  its  existence  and  application,  with 
all  its  qualifications  and  restrictions;  would  be  settled  by  judicial  pre- 
cedents. But  we  are  of  opinion  that  no  such  rule  has  been  established, 
and  the  authorities,  as  far  as  they  go,  are  opposed  to  the  principle. 
Priestley  r.  Fowler,  3  Mees.  St  Welsh.  1 ;  MuiTay  v.  South  Carolina 
Railroad  Company,  1  McMuUan,  385. 

The  general  rule,  resulting  from  considerations  as  well  of  justice  as 
of  policy,  is,  that  he  who  engages  in  the  employment  of  anotlier  for  the 
performance  of  specified  duties  and  services,  for  compensation,  takes 
apon  himself  the  natural  and  ordinary  risks  and  perils  incident  to  the 
performance  of  such  services,  and  in  legal  presumption,  the  compensa- 
tion is  adjusted  accordingly.  And  we  are  not  aware  of  any  principle 
which  should  except  the  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment.  These  are  perils 
which  the  servant  is  as  likely  to  know,  and  against  which  he  can  as 
effectually  guard,  as  the  master.  They  are  perils  incident  to  the  ser* 
Yice,  and  which  can  be  as  distinctly  foreseen  and  provided  for  in  the 
rate  of  compensation  as  an}^  others.  To  say  that  the  master  shall  be 
responsible  because  the  damage  is  caused  by  his  agents,  is  assuming 
the  very  point  which  remains  to  be  proved.  They  are  his  agents  to 
some  extent,  and  for  some  purposes ;  but  whether  he  is  responsible,  in 
a  particular  case,  for  their  negligence,  is  not  decided  by  the  single  fact 
that  they  are,  for  some  purposes,  his  agents.  It  seems  to  be  now  well 
settled,  whatever  might  have  been  thought  formerly,  that  underwriters 
cannot  excuse  themselves  from  payment  of  a  loss  by  one  of  the  perils 
insured  against,  on  the  ground  that  the  loss  was  ciEinsed  by  the  negli- 
gence or  unskilfulness  of  the  officers  or  crew  of  the  vessel,  in  the  per- 
formance of  their  various  duties  as  navigators,  although  employed  and 
paid  by  the  owners,  and,  in  the  navigation  of  the  vessel,  their  agents. 
Copeland  v.  New  England  Marine  Ins.  Co.,  2  Met.  440-443,  and  cases 
there  cited.  I  am  aware  that  the  maritime  law  has  its  own  rules  and 
analogies,  and  that  we  cannot  always  safely  rely  upon  them  in  applying 
them  to  other  branches  of  law.  But  the  rule  in  question  seems  to  bo  a 
good  authority  for  the  point  that  persons  are  not  to  be  responsible,  in 
all  cases,  for  the  negligence  of  those  employed  by  them. 

If  we  look  from  considerations  of  justice  to  those  of  policy,  they  will 
strongly  lead  to  the  same  conclusion.  In  considering  the  rights  and 
obligations  arising  out  of  particular  relations,  it  is  competent  for  courts 
of  justice  to  regard  considerations  of  policy  and  general  convenience, 
and  to  draw  from  them  such  rules  as  will,  in  their  practical  application, 
best  promote  the  safety  and  security  of  all  parties  concerned.  This  is, 
in  truth,  the  basis  on  which  implied  promises  are  raised,  l^eing  duties 
legally  inferred  fi'om  a  consideration  of  what  is  best  adapted  to  pro- 
mote the  benefit  of  all  persons  concerned,  under  given  circumstances. 
To  take  the  well-known  and  familiar  cases  alread}'  cited ;  a  common 
carrier,  without  regard  to  actual  fault  or  neglect  in  himself  or  his  ser 
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vants,  is  made  liable  for  all  losses  of  goods  confided  to  him  for  carriage, 
except  those  caused  by  the  act  of  God  or  of  a  public  enemy,  because  he 
can  best  guard  them  against  all  minor  dangers,  and  because,  in  case  of 
actual  loss,  it  would  be  extremely  difficult  for  the  owner  to  adduce 
proof  of  embezzlement,  or  other  actual  fault  or  neglect  on  the  part  of 
the  carrier,  although  it  may  have  been  the  real  cause  of  the  loss.  The 
risk  is  therefore  thrown  upon  the  carrier,  and  he  receives,  in  the  form 
of  payment  for  the  carriage,  a  premium  for  the  risk  which  he  thus  as- 
sumes. So  of  an  innkeeper ;  he  can  best  secure  the  attendance  of 
honest  and  faithful  servants,  and  guard  his  house  against  thieves 
Whereas,  if  he  were  responsible  only  upon  proof  of  actual  negligence, 
he  might  connive  at  the  presence  of  dishonest  inmates  and  retaioers, 
and  even  participate  in  the  embezzlement  of  the  property  of  the  guests 
during  the  hours  of  their  necessary  sleep,  and  yet  it  would  be  difficult, 
and  often  impossible,  to  prove  these  facts. 

The  liability  of  passenger  carriers  is  founded  on  similar  considera- 
tions. They  are  held  to  the  strictest  responstbilitj'  for  care,  vigilaDce, 
and  skill,  on  the  part  of  themselves  and  all  persons  emploj-ed  by  them, 
and  they  are  paid  accordingly.  The  rule  is  founded  on  the  expediency 
of  throwing  the  risk  upon  those  who  can  best  guard  against  it  Stoiy 
on  Bailments,  §  590,  et  acq. 

We  are  of  opinion  that  these  considerations  applj-  strongly  to  the 
case  in  question.  Where  several  persons  are  emplo3'ed  in  the  conduct 
of  one  common  enterprise  or  undertaking,  and  the  safety  of  each  de- 
pends much  on  the  care  and  skill  with  which  each  other  shall  perform 
his  appropriate  duty,  each  is  an  observer  of  the  conduct  of  the  othen, 
can  give  notice  of  any  misconduct,  incapacit}*,  or  neglect  of  duty,  and 
leave  the  service,  if  the  common  employer  will  not  take  such  precau- 
tions, and  employ  such  agents,  as  the  safety  of  the  whole  party  may 
require.  By  these  means,  the  safety  of  each  will  be  much  more  effec- 
tually secured  than  could  be  done  by  a  resort  to  the  common  employer 
for  indemnity  in  case  of  loss  by  the  negligence  of  each  other.  Regard- 
ing it  in  this  light,  it  is  the  ordinary  case  of  one  sustaining  an  injoiy 
in  the  course  of  his  own  employment,  in  which  he  must  bear  the  loss 
himself,  or  seek  his  remedy,  if  he  have  any,  against  the  actual  wrong- 
doer.* 

In  applying  these  principles  to  the  present  case,  it  appears  that  the 
plaintiff  was  employed  by  the  defendants  as  an  engineer,  at  the  rate  of 
wages  usually  paid  in  that  employment,  being  a  higher  rate  than  the 
plaintiff  had  before  received  as  a  machinist.  It  was  a  voluntary  under- 
taking on  his  part,  with  a  full  knowledge  of  the  risks  incident  to  the 
employment;  and  the  loss  was  sustained  by  means  of  an  ordinary 
casualty,  caused  by  the  negligence  of  another  servant  of  the  company. 
Under  these  circumstances,  the  loss  must  be  deemed  to  be  the  result 

1  See  Winterbottom  v,  Wright,  10  M.  &  W.  109 ;  MOligan  ».  Wedge»  1 J  AA  k 
Jl.  737.  — Rbp. 
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of  a  pure  accident,  like  those  to  which  all  men,  in  all  employments,  and 
at  all  times,  are  more  or  less  exposed ;  and  like  similar  losses  from 
accidental  causes,  it  must  rest  where  it  first  fell,  unless  the  plaintiff  has 
a  remedy  against  the  person  actually  in  default ;  of  which  we  give  no 
opinion. 

It  was  strongly  pressed  in  the  argument,  that  although  this  might  be 
so,  where  two  or  more  servants  are  employed  in  the  same  department 
of  duty,  where  each  can  exert  some  influence  over  the  conduct  of  the 
other,  and  thus  to  some  extent  provide  for  his  own  security ;  3*et  that 
it  could  not  apply  where  two  or  more  are  employed  in  different  depart- 
ments of  duty,  at  a  distance  from  each  other,  and  where  one  can  in  no 
degree  control  or  influence  the  conduct  of  another.  But  we  think  this 
is  founded  upon  a  supposed  distinction,  on  which  it  would  be  extremely 
diflQcult  to  establish  a  practical  rule.  When  the  object  to  be  accom- 
plished is  one  and  the  same,  when  the  employers  are  the  same,  and  the 
several  persons  employed  derive  their  authority  and  their  compensation 
from  the  same  source,  it  would  be  extremely^  difficult  to  distinguish 
what  constitutes  one  department  and  what  a  distinct  department  of 
duty.  It  would  vary  with  the  circumstances  of  every  case.  If  it  were 
made  to  depend  upon  the  nearness  or  distance  of  the  persons  from 
each  other,  the  question  would  immediately  arise,  how  near  or  how  dis- 
tant must  they  be,  to  be  in  the  same  or  different  departments.  In  a 
blacksmith's  shop,  persons  working  in  the  same  building,  at  different 
fires,  may  be  quite  independent  of  each  other,  though  only  a  few  feet 
distant.  In  a  ropewalk,  several  may  be  at  work  on  the  same  piece  of 
cordage,  at  the  same  time,  at  man}'  hundred  feet  distant  from  each 
other,  and  beyond  the  reach  of  sight  and  voice,  and  yet  acting  to- 
gether. 

Besides,  it  appears  to  us,  that  the  argument  rests  upon  an  assumed 
principle  of  responsibility  which  does  not  exist.  The  master,  in  the 
case  supposed,  is  not  exempt  from  liability,  because  the  8er%'ant  has 
better  means  of  providing  for  his  safety,  when  he  is  employed  in  imme- 
diate connection  with  those  from  whose  negligence  he  might  suffer ;  but 
because  the  implied  contract  of  the  master  does  not  extend  to  indem- 
nify the  servant  against  the  negligence  of  any  one  but  himself;  and  he 
is  not  liable  in  tort,  as  for  the  negligence  of  his  servant,  because  the 
person  suffering  does  not  stand  towards  him  in  the  relation  of  a 
stranger,  but  is  one  whose  rights  are  regulated  by  contract  express  or 
Implied.  The  exemption  of  the  roaster,  therefore,  from  liability  for  the 
negligence  of  a  fellow-servant,  does  not  depend  exclusively  upon  the 
consideration  that  tiie  servant  has  better  means  to  provide  for  his  own 
safety,  but  upon  other  grounds.  Hence  the  separation  of  the  empio}'- 
ment  into  different  departments  cannot  create  that  liability,  when  it 
does  not  arise  from  express  or  implied  contract,  or  from  a  responsibility 
created  by  law  to  third  persons,  and  strangers,  for  the  negligence  of  a 
servant. 

A  case  may  be  put  for  the  purpose  of  illustrating  this  distinction. 
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Suppose  the  road  had  been  owned  by  one  set  of  proprietors  whose  dalj 
it  was  to  keep  it  in  repair  and  have  it  at  all  times  ready  and  in  fit  oon« 
dition  for  the  running  of  engines  and  cars,  taking  a  toll,  and  that  the 
engines  and  cars  were  owned  by  another  set  of  proprietors,  paying  toil 
to  the  proprietors  of  the  road,  and  receiving  compensation  fh>m  passen- 
gers for  their  carriage ;  and  suppose  the  engineer  to  suffer  a  loss  from 
the  negligence  of  the  switch-tender.  We  are  inclined  to  the  opinioD 
that  the  engineer  might  have  a  remedy  against  the  railroad  corporatioD ; 
and  if  so,  it  must  be  on  the  ground  that  as  between  the  engineer  em. 
ployed  by  the  proprietors  of  the  engines  and  cars,  and  the  switch-tender 
employed  by  the  corporation,  the  engineer  would  be  a  stranger,  between 
whom  and  the  corporation  there  could  be  no  privity  of  contract ;  and 
not  because  the  engineer  would  have  no  means  of  controlling  the  odd- 
duct  of  the  switch-tender.  The  responsibility  which  one  is  under  for 
the  negligence  of  his  servant,  in  the  conduct  of  his  business,  towards 
third  persons,  is  fonnd^  on  another  and  distinct  principle  from  that  of 
implied  contract,  and  stands  on  its  own  reasons  of  policy.  The  same 
reasons  of  policy,  we  think,  limit  this  responsibility  to  the  case  of 
strangers,  for  whos6  security  alone  it  is  established.  Like  consider- 
ations of  policy  and  general  expediency  forbid  the  extension  of  the 
principle,  so  far  as  to  warrant  a  servant  in  maintaining  an  action 
against  his  emploj-er  for  an  indemnity''  which  we  think  was  not  contem- 
plated in  the  nature  and  terms  of  the  employment,  and  which,  if  estab- 
lished, would  not  conduce  to  the  general  good. 

In  coming  to  the  conclusion  that  the  plaintiff,  in  the  present  case,  is 
not  entitled  to  recover,  considering  it  as  in  some  measure  a  nice  qoe^ 
tion,  we  would  add  a  caution  against  an}'  hasty  conclusion  as  to  the  ap- 
plication of  this  rule  to  a  case  not  fully  within  the  same  principle.  It 
may  be  varied  and  modified  by  circumstances  not  appearing  in  the  pres- 
ent case,  in  which  it  appears  that  no  wilful  wrong  or  actual  negligence 
was  imputed  to  the  corporation,  and  where  suitable  means  were  fa^ 
nished  and  suitable  persons  employed  to  accomplish  the  object  in  view. 
We  are  far  from  intending  to  say  that  there  are  no  implied  warranties 
and  undertakings  arising  out  of  the  relation  of  master  and  servant 
Whether,  for  instance,  the  employer  would  be  responsible  to  an  engineer 
for  a  loss  arising  from  a  defective  or  ill-constructed  steam  engine: 
Whether  this  would  depend  upon  an  implied  warranty  of  its  goodness 
and  sufiScienc}',  or  upon  the  fact  of  wilful  misconduct,  or  gross  n^i- 
gence  on  the  part  of  the  employer,  if  a  natural  person,  or  of  the  so- 
perintendcnt  or  immediate  representative  and  managing  agent,  in 
case  of  an  incorporated  company  —  are  questions  on  which  we  give  no 
opinion.  In  the  present  case  the  claim  of  the  plaintiff  is  not  pat  on 
the  ground  that  the  defendants  did  not  furnish  a  sufficient  engine,  a 
proper  railroad  track,  a  well -constructed  switch,  and  a  person  of  suit- 
able skill  and  experience  to  attend  it ;  the  gravamen  of  the  complaint 
is,  that  that  person  was  chargeable  with  negligence  in  not  changing  the 
switch,  in  the  particular  instance,  by  means  of  which  the  accident 
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occurred,  by  which  the  plaintiff  sustained  a  severe  loss.  It  ought,  per* 
haps,  to  be  stated,  in  justice  to  the  person  to  whom  this  negligence  is 
imputed,  that  the  fact  is  strenuously  denied  by  the  defendants,  and  has 
not  been  tried  by  the  jur}'.  By  consent  of  the  parties,  this  fact  was 
assumed  without  trial,  in  oi*der  to  take  the  opinion  of  the  whole  couit 
upon  the  question  of  law,  whether,  if  such  was  the  fact,  the  defendants, 
under  the  circumstances,  were  liable.  Upon  this  question,  supposing 
the  accident  to  have-  occurred,  and  the  loss  to  have  been  caused,  by  the 
negligence  of  the  person  employed  to  attend  to  and  change  the  switch, 
in  his  not  doing  so  in  the  particular  case,  the  court  are  of  opinion  that 
it  is  a  loss  for  which  the  defendants  are  not  liable,  and  that  the  action 
cannot  be  maintained.  Plaintiff  nonsuit^ 

1  Ace:  Hatchinson  o.  York,  5  Ezch.  343  (1850);  Wigmore  v.  Jay,  5  Exch.  354 
p850). 

In  BartonshiU  Coal  Co.  v.  Raid,  3  Macq.  266,  282-284  (1858),  Lord  Cbanworth 
said:  — 

**  Where  an  iojazy  is  occasioned  to  any  one  by  the  negligence  of  another,  if  the 
person  injured  seeks  to  charge  with  its  consequences  .any  person  other  than  him  who 
actually  caused  the  damage,  it  lies  on  the  person  injured  to  show  that  the  circum- 
■tances  were  such  as  to  make  some  other  person  responsible.  In  general  it  is  sufficient 
for  this  purpose  to  show  that  the  person  whose  neglect  caused  the  injury  was  at  the 
time  when  it  was  occasioned  acting,  not  on  his  own  account,  but  in  the  course  of  his 
employment  as  a  servant  in  the  business  of  a  master,  and  that  the  damage  resulted 
from  the  serrant  so  employed  not  having  conducted  his  master's  business  with  due 
care.  In  such  a  case  the  maxim  '  Respondeat  superior  *  prevails,  and  the  master  is 
responsible. 

"  Thus,  if  a  servant,  driving  his  master's  carriage  along  the  highway,  carelessly 
runs  over  a  bystander,  or  if  a  gamekeeper  employed  to  kill  game  carelessly  fires  at  a 
hare  so  as  to  shoot  a  person  passing  on  the  ground,  or  if  a  workman  employed  by  a 
boUder  in  building  a  house  negligently  throws  a  stone  or  brick  from  a  scaffold,  and 
0O  hurts  a  passer-by ;  —  in  all  these  cases  (and  instances  might  be  multiplied  indefi- 
nitely) the  person  injured  has  a  right  to  treat  the  wrongful  or  careless  act  as  the  act 
of  the  master:  Qtufacit  per  aliumfacit  per  se.  If  the  master  himself  had  driven  his 
carriage  improperly,  or  fired  carelessly,  or  negligently  thrown  the  stone  or  brick,  he 
would  have  been  directly  responsible,  and  the  law  does  not  permit  him  to  escape  lia- 
bflity  because  the  act  complained  of  was  not  done  with  his  own  hand.  He  is  consid- 
ered as  bound  to  guarantee  third  persons  against  all  hurt  arising  from  the  carelessness 
of  himself  or  of  those  acting  under  his  oi^iers  in  the  course  of  his  business.  Third 
persons  cannot,  or  at  all  events  may  not,  know  whether  the  particular  injury  com- 
plained of  was  the  act  of  the  master  or  the  act  of  his  servant.  A  person  sustaining 
injury  in  any  of  the  modes  I  have  suggested  has  a  right  to  say,  'I was  no  party  to 
your  carriage  being  driven  along  the  road,  to  your  shooting  near  the  public  highway, 
or  to  your  being  engaged  in  building  a  house.  If  yon  choose  to  do,  or  cause  to  be 
done,  any  of  these  acts,  it  is  to  you,  and  not  to  your  servants,  I  must  look  for  redress 
if  mischief  happens  to  me  as  their  consequence.'  A  large  portion  of  the  ordinary  acts 
of  life  are  attended  with  some  risk  to  third  persons,  and  no  one  has  a  right  to  involve 
others  in  risks  without  their  consent.  This  consideration  is  alone  sufficient  tu  jUKtiry 
the  wisdom  of  the  rule  which  makes  the  person  by  whom  or  by  whose  orders  these 
risks  are  incurred  responsible  to  third  persons  for  any  ill  cocaequences  resulting  from 
want  of  due  skill  or  caution 

"  Bat  do  the  same  principles  apply  to  the  case  of  a  workman  injured  by  the  want 
of  care  of  a  fellow-workman  engaged  together  in  the  same  work  ?  I  think  not. 
When  the  workman  contracts  to  do  work  of  any  particular  sort,  he  knows,  or  ought 
to  know,  to  what  xiska  ha  is  axpoeiju:  himsoU :  ha  knows,  if  each  be  the  nature  of  the 
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GILLSHANNON  v.   THE  STONY  BROOK  RAILROAD 

CORPORATION. 

SuPBEME  Judicial  Court  op  Massachuskttb.     1852. 

[10  Ctuk,  228.] 

AcnoN  OD  the  case  for  injuries  sastained  by  the  plaintiflf,  a  kborer  lo 
the  employment  of  the  defendants,  by  the  negligence  of  their  servants 
and  agents.  It  was  tried  in  this  court  before  Bioelow,  J.,  by  whom  the 
evidence  was  reported  for  the  consideration  of  the  whole  court.  From 
this  evidence  it  appeared  that  the  plaintiff  was  a  common  laborer, 
employed  in  repairing  the  defendants'  road-bed,  at  a  place  several  miles 
from  his  residence.  Each  morning  and  evening,  he  rode  with  other 
laborers  to  and  from  the  place  of  labor  on  the  gravel  train  of  the 
defendai^.  This  was  done  with  the  consent  of  the  company,  and  for 
mutual  conyenience ;  no  compensation  being  paid,  directly  or  indirecilj 
by  the  laborers,  for  the  passage,  and  the  company  being  under  no 
contract  to  convey  the  laborers  to  and  from  their  work. 

While  thus  on  the  way  to  their  work  on  one  occasion,  a  collision 
took  place  with  a  hand-car  on  the  track,  through  the  negligence  of 
those  having  charge  of  the  gravel  train,  as  the  plaintiff  contended,  sod 
he  was  thrown  off  and  run  over  by  the  gravel  train,  for  which  iojary 
this  action  was  brought.  The  plaintiff  had  no  charge  or  care  over  the 
gravel  train,  and  there  was  some  evidence  that  the  gravel  train  was 
not  sufSciently  supplied  with  brakemen.  If  upon  these  facts  the  jarj 
would  be  justified  in  finding  a  verdict  for  the  plaintiff,  the  case  was  to 
stand  for  trial ;  otherwise  the  plaintiff  to  become  nonsuit. 

B.  F.  Butler  (J.  O.  AbhoU  with  him),  for  the  plaintiff. 

T.  Wentworth  (  Q,  F,  Farley  with  him),  for  the  defendants. 

Dewet,  J.  If  the  relation  existing  between  these  parties  was  Uiit 
of  master  and  servant,  no  action  will  lie  against  the  defendants  for  an 
injury  received  by  the  plaintiff  in  the  course  of  that  service,  occasioned 
by  the  negligence  of  a  fellow-servant.  Farwell  v.  Boston  and  Woroes- 
ter  Railroad,  4  Met.  49  ;  Hayes  t;.  Western  RaUroad,  8  Cush.  270. 

It  was  attempted  on  the  argument  for  the  plaintiff  to  take  the  case 
out  of  the  rule  stated  in  those  cases,  upon  the  ground  that  the  natope 
of  the  employment  of  these  servants  was  different,  the  plaintiff  being 
employed  as  a  laborer  in  constructing  the  railroad  bed,  and  not  engaged 
in  any  duty  connected  with  running  the  trains,  and  so  not  engaged  in 

risk,  that  want  of  care  on  the  part  of  a  fellow-workman  maj  be  injurious  or  ftfal  to 
him,  and  that  against  such  want  of  care  his  employer  cannot  by  poaaibilitj  protart 
him.  If  snch  want  of  care  should  occnr,  and  eril  is  the  result,  he  cannot  mj  that  be 
does  not  know  whether  the  master  or  the  servant  was  to  blame.  He  knows  that  the 
blame  was  wholly  that  of  the  servant.  He  cannot  say  the  master  need  not  hsve  » 
gaged  in  the  work  at  all,  for  he  was  party  to  its  being  undertaken." 
The  principal  case  is  reprinted  in  3  Macq.  316.  — >  Eix 
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any  common  enterprise.  The  ease  of  Albro  t;.  Agawam  Canal  Co.,  6 
Gush.  75,  seems  to  be  adverse  to  these  views,  and  goes  strongly  to 
sustain  the  defence. 

It  was  also  urged  that  the  plaintiff  was  not  in  the  employment  of  the 
defendants  at  the  time  the  injury  was  received,  or  that  he  might  prop- 
erly be  considered  as  a  passenger,  and  the  defendants,  as  respects  him, 
were  carriers  for  hire.  But  as  it  seems  to  us,  in  no  view  of  the  case 
can  this  action  be  maintained.  If  the  plaintiff  was  by  the  contract  of 
service  to  be  carried  by  the  defendants  to  the  place  for  his  labor,  then 
the  injury  was  received  while  engaged  in  the  service  for  which  he  was 
emplo^^ed,  and  so  falls  within  the  ordinary*  cases  of  servants  sustaining 
an  injury  from  the  negligence  of  other  servants.  If  it  be  not  properly 
inferable  from  the  evidence  that  the  contract  between  the  parties  actu- 
ally embraced  this  transportation  to  the  place  of  labor,  it  leaves  the 
case  to  stand  as  a  permissive  privilege  granted  to  the  plaintiff,  of  which 
he  availed  himself,  to  facilitate  his  labors  and  service,  and  is  equally 
connected  with  it,  and  the  relation  of  master  and  servant,  and  therefore 
furnishes  no  ground  for  maintaining  this  action. 

How  does  the  case  differ  from  that  suggested  at  the  argument  by  the 
counsel  for  the  defendants,  who  supposed  a  case  where  the  business 
for  which  the  party  is  employed,  is  that  of  cutting  timber,  or  standing 
wood,  and  the  servant  receives  an  injury  in  his  person  on  the  way  to 
the  timber-lot,  by  the  overturning  of  the  vehicle  in  which  he  is  carried, 
b}'  the  negligence  or  careless  driving  of  another  servant?  There  is  no 
liability  on  the  part  of  the  master  in  such  a  case. 

It  seems  to  the  court,  that  upon  the  evidence  offered  in  the  present 
case,  the  plaintiff  was  not  entitled  to  a  verdict,  and  the  nonsuit  should 
stand.  Plaintiff  nonsuit} 
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Queen's  Bench.     1861. 

■ 

[3  E.  #•  E,  701.] 

Declaration.  That  defendants  were  possessed  of  a  certain  coal  pit, 
wherein  there  was  a  shaft ;  and  that  plaintiff  was  lawfully  employed  in 
the  said  pit  at  the  bottom  of  the  said  shaft ;  and  in  which  said  pit  a  cer- 
tain corf  was  used  by  defendants  for  the  purp)ose  of  raising  coal  from 
the  said  pit  to  the  mouth  of  the  said  shaft ;  yet  defendants  so  negligently 
guarded  the  mouth  of  the  said  shaft,  and  so  carelessly  used  and  man- 
aged the  said  corf,  and  took  so  little  care  of  a  certain  plate  or  rail  of 
defendants  at  the  mouth  of  the  said  shaft,  that,  by  reason  of  the  care- 

1  Ace.:  Tunney  t\  Midland  Hailwaj  Co.,  L.  R.  1  C.  P.  291  (1861);  Vick  v.  N.  Y. 
C.  &  H.  R.  Railroad  Co.,  95  N.  Y.  267  (1884) ;  McGnirck  v.  Shattock,  160  Mam.  49 
(1893). 

Contra:  O'Donnell  v.  Allegheny  Valldj  Railroad  Co.,  59  Pa.  239  (1868).  — Ed. 
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lessness,  Ac,  of  defendants  the  said  plate  or  rail  fell  down  the  said 
shaft,  and  struck  plaintiff  on  the  head  with  great  force  and  violence, 
and  fractui*ed  his  skull;  whereby  plaintiff  became,  was  and  is  per- 
manently injured,  &c. 

Pleas.    1.  Not  guilty.    2.  Not  possessed.    Issue  thereon. 

At  the  trial  before  Blackbubn,  J.,  at  the  Durham  Spring  Assizes, 
1860,  it  appeared  that  the  two  defendants  were  lessees  of  a  coal  pit, 
and  were,  in  that  respect,  in  partnership  together.  The  plaintiff  was 
a  pitman  employed  in  the  pit  b}'  them.  On  the  day  when  the  accident 
happened  he  was  so  emploj'ed,  and  the  defendant  Walker  was  acting 
as  banksman  at  the  mouth  of  the  shaft  For  the  purpose  of  emptying 
the  corves  as  they  came  up  full  of  coal  from  the  pit,  there  was  a  short 
tramway  made  of  the  usual  rails  or  plates.  The  banksman's  duty  was 
to  receive  the  full  corf  as  it  came  up,  to  place  it  on  a  tram  which  trav- 
elled upon  the  tramway,  and  to  hook  on  the  corf  which  was  to  go  down 
empty.  There  was  evidence  that  one  of  the  tramplates  was  loose,  and 
it  appeared  that  while  the  defendant  Walker  was  acting  as  banksman, 
and  after  he  had  been  told  of  the  insecure  state  of  this  tramplate,  it  fell 
down  the  pit  and  caused  severe  injury  to  the  plaintiff,  who  was  stand- 
ing at  the  bottom  of  the  shaft.  The  defendant  Walker  was  clearly 
guilty  of  negligence;  but  it  was  not  shown  that  Stanwix,  who  was 
absent  at  the  time  of  the  accident,  knew  that  the  tramplate  was  loose. 

The  jury  found  a  verdict  for  the  plaintiff  as  against  Walker,  and  bj 
the  direction  of  the  learned  Judge  a  verdict  for  the  defendant  Stanwix; 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  against 
both  defendants. 

Maniaty  had  obtained  a  rule  calling  on  the  defendant  Stanwix  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  against 
both  the  defendants,  on  the  ground  that  there  was  evidence  to  go  to 
the  jury  upon  which  the}'  might  reasonably  have  found  a  verdict  for  the 
plaintiff  against  Stanwix,  as  well  as  against  Walker. 

Overend  showed  cause.^ 

Manisty  and  Davison,  contra.  Cur.  ado.  twft. 

Crompton,  J.,  now  delivered  the  judgment  of  the  Court.  The  ques- 
tion to  be  determined  in  this  case  is,  whether  the  defendant  Stanwix, 
being  co-proprietor  with  the  other  defendant,  Walker,  of  a  mine,  is 
jointly  liable  with  him  for  an  injury  sustained  by  the  plaintiff,  a  woi-k. 
man  in  their  common  employ,  through  the  negligence  of  the  defendant 
Walker.  The  facts  are  such  that,  if  the  defendant  Walker  had  been 
simply  the  fellow-workman  of  the  plaintiff,  the  case  would  have  come 
within  the  principle  that  a  servant  sustaining  injury  from  the  negligence 
of  a  fellow-servapt  engaged  in  the  same  employment,  cannot  recover 
against  the  common  roaster.   The  present  case  would  then  have  been  quite 

^  In  the  coarse  of  this  ar^^ment,  CocKBmtN,  C.  J.,  asked :  *'  Can  a  aernmt  ba 
supposed  to  contemplate  the  peculiar  risk  of  an  injury  caused  bj  the  negligeooe  d 
his  master  while  acting  as  a  fellow-serrant  %  " — Ed. 
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analogous  to  that  of  Bartonshill  Coal  Company  v.  Reid,  3  McQ.  Sc. 
App.  Ca.  266.    But  the  present  case  is  distinguishable  from  the  class  of 
cases  which  have  been  referred  to,  in  the  important  particular  that  the 
defendant  Walker,  although  in  fact  engaged  jointly  with  the  plaintiff  in 
the  work  of  the  mine,  was  also  a  co-propnetor,  and,  as  such,  one  of 
the  plaintiff's  masters;  and  the  question  is,  whether  this  circumstance 
takes  the  case  out  of  the  before-mentioned  rule,  and  calls  for  the  appli* 
cation  of  a  different  principle.     We  are  of  opinion  that  it  does,  and  that 
the  plaintiff  is  entitled  to  hold  the  defendant  Stanwix  responsible  for 
the  negligence  of  his  co-proprietor  and  partner.    The  doctrine  that  a 
servant,  on  entering  the  service  of  an  employer,  takes  on  himself,  as  a 
risk  incidental  to  the  service,  the  chance  of  injury  arising  from  the  n^li* 
gence  of  fellow-servants  engaged  in  the  common  employment,  has  no 
application  in  the  case  of  the  n^ligence  of  an  employer.    Though  the 
chance  of  injury  from  the  negligence  of  fellow-servants  may  be  sup- 
posed to  enter  into  the  calculation  of  a  servant  in  undei*taking  the 
service,  it  would  be  too  much  to  sa}'  that  the  risk  of  danger  from  the 
negligence  of  a  master,  when  engaged  with  him  in  their  common  work, 
enters  in  like  manner  into  his  speculation.    From  a  master  ho  is  entitled 
to  expect  the  care  and   attention  which  the  superior  position  and 
presumable  sense  of  dutj-  of  the  latter  ought  to  command.    The  relation 
of  master  and  servant  does  not  the  less  subsist  because,    by  some 
arrangement  between  the  joint  masters,  one  of  them  takes  on  himself 
the  functions  of  a  workman.     It  is  a  fallacy  to  suppose  that  on  that 
account  the  character  of  master  is  converted  into  that  of  a  fellow 
laborer.    Though  engaged  with  the  plaintiff  in  a  common  employment, 
Walker  did  not  the  less  remain  the  master  of  the  plaintiff,  and  the 
partner  of  the  defendant  Stanwix.    This  being  so,  it  follows  that  Stan- 
wix  must  be  liable  in  respect  of  the  negligence  through  which  injury 
has  arisen  to  the  plaintiff,  as  the  relation  of  partner  subsisted  between 
Walker  and  Stanwix ;  and  as  the  negligence  was  a  matter  within  the 
scope  of  a  common  undertaking  we  think  that  Stanwix  is  equally  liable 
with  Walker.     That  a  partner  is  liable  for  the  negligence  of  bis  copart- 
ner when  engaged  in  the  business  of  the  partnership  is  not  onl}*  clear 
in  principle,  but  is  established  by  the  case  of  Moreton  v.  Hordem,  4  B. 
&  C.  223  (E.  C.  L.  R  vol.  10),  in  this  Court,  where  two  proprietors  of 
a  stage-coach  were  held  liable  with  a  third  for  the  negligence  of  the 
latter,  by  whom  the  coach  had  been  driven.    Now  it  has  never  been 
doubted  that  for  personal  negligence  of  the  master,  whereby  injury 
is  occasioned  to  the  servant,  the  master  will  be  liable.    Personal  neg- 
ligence is  clearly  established  against  Walker;  and,  it  being  admitted 
that  the  defendant  Stanwix  was  his  coproprietor  and  partner,  the  latter 
must  be  held  to  be  jointly  responsible  in  respect  of  such  negligence^ 
and  is  therefore  liable  in  this  action.    The  rule  must  be  made  absolute 
to  enter  the  verdict  against  him,  as  well  as  the  other  defendant 

Mule  absolute^ 
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MORGAN  V.  THE  VALE  OF  NEATH  RAILWAY  COMPANY. 

Exchequer  Chamber.     1865. 
[£.  R,  1  Q.  B.  149.1 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench,  dischai^ng 
a  rule  to  set  aside  a  nonsuit  and  enter  a  verdict  for  the  plaintiff. 

The  declaration  stated  that  the  plaintiff  was  lawfully-  employed  doing 
repairs  to  an  engine-shed  of  the  defendants,  and  that  the  defendants, 
b}*  their  servants,  so  negligentl}',  improperl}',  and  unskilfully  managed 
an  engine  of  the  defendants,  which  was  being  turned  on  a  turn-table 
close  to  the  shed,  that  the  steam-engine  was  driven  against  and  strack 
a  ladder,  by  which  the  scaffolding  on  which  the  plaintiff  was  standing 
was  in  part  supported,  and  caused  the  scaffolding  to  fall,  and  the  plain- 
tiff to  be  thrown  to  the  ground,  whereby,  &c. 

Plea,  not  guilty. 

On  the  trial,  before  Wilde,  B.,  at  the  Glamorganshire  Summer 
Assizes,  1863,  it  appeared  that  the  plaintiff  was  a  carpenter,  and  in 
December,  1862,  was  in  the  emplo3*ment  of  the  railwa}*  company  at 
weekly  wages.  The  duties  of  the  carpenters  in  the  employment  of  the 
compan}'  are  to  perform  all  carpenter's  work  they  may  be  directed  to 
do  bj'  the  inspector  of  the  line  for  the  general  purposes  of  the  company. 
On  the  23rd  of  December  the  plaintiff  was  employed  bj^  the  defendants 
to  do  certain  carpenter's  work  on  the  roof  of  an  engine-shed  situate  at 
the  Neath  Station  of  the  defendants'  railway,  for  which  purpose  it  was 
necessar}'  that  a  scaffold  should  be  erected  near  a  turn-table,  on  and  bj 
means  of  which  the  defendants'  engines  and  carriages  were  moved  and 
turned  by  their  porters  and  servants.  The  scaffold  was  erected  in  the 
proper  position  to  enable  the  plaintiff  to  do  the  work,  and  was  in  all 
respects  proper  and  sufficient  as  regards  materials  and  construction  for 
the  purposes  for  which  it  was  required.  The  plaintiff  had  monnted  the 
scaffold,  and  was  standing  on  it  doing  his  work  as  a  carpenter  on  tbe 
roof  of  the  shed,  when  some  porters  employed  by  the  defendants,  who 
were  engaged  in  shifting  a  locomotive  engine  b}*  means  of  the  tam« 
table,  allowed  the  engine  to  project  so  far  beyond  the  table  that,  in 
turning  the  engine,  the  end  of  it  struck  against  and  displaced  a  ladder 
which  was  one  of  the  supports  of  the  scaffold.  The  scaffold  gave  way, 
and  the  plaintiff  was  thrown  fhom  it  to  the  ground,  and  received  severe 
bodily  injuries.  The  occurrence  was  caused  solely  b}'  the  negligence 
and  carelessness  of  the  defendants'  servants  in  the  management  of  the 
engine  and  turn-table,  and  was  not  in  any  way  attributable  to  contribu- 
tory negligence  on  the  part  of  the  plaintiff  or  of  an}*  other  persons. 

It  was  objected  on  the  part  of  the  defendants  that  the  plaintiff  and 
the  persons  through  whose  negligence  the  injury  was  caused  being  alike 
the  servants  of  the  company,  and  the  injury  having  occurred  when  they 
were  severally  engaged  in  doing  the  company's  work,  the  defendants 
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were  not  liable.  On  behalf  of  the  plaintiff  it  was  contended  that  he  and 
the  servants  who  caused  the  injury  were  engaged  in  different  operations 
and  distinct  departments  of  work,  and  that  there  was  no  such  commu- 
nity of  employment  between  him  and  those  servants  as  to  exempt  the 
defendants  from  liability  for  the  negligent  act  which  caused  the  injury. 

The  learned  judge  nonsuited  the  plaintiff,  giving  him  leave  to  move 
to  enter  a  verdict  for  the  agreed  sum  of  £250. 

A  rule  having  been  afterwards  obtained  accordingly,  on  the  ground 
that  there  was  no  such  common  employment  as  to  exempt  the  defend- 
ants from  liabilitj',  cause  was  shown  in  Easter  Term,  1864,  and  after 
time  taken  to  consider,  the  Court  of  Queen's  Bench  discharged  the 
rule.* 

JIfacTiamara  (G.  B.  Hughes  with  him),  for  the  appellant,  the 
plaintiff.' 

H.  S.  Oiffardy  Q.  C.  {Lanyon  with  him),  was  not  heard  for  the 
defendants. 

Erlb,  C.  J.  I  am  of  opinion  that  the  judgment  should  be  affirmed* 
The  plaintiff  was  employed  by  the  railway*  company  to  do  carpenter's 
work,  and  he  was  so  employed  on  the  line  of  railway,  and  the  wrong- 
doers were  the  porters  also  in  the  employment  of  the  company,  who, 
in  shifting  a  steam  engine  on  a  turn-table  close  to  the  shed  on  which 
the  plaintiff  was  working,  managed  the  business  so  negligently  that  the 
engine  struck  against  the  ladder  which  partly  supported  the  plaintiff's 
scaffolding,  and  threw  the  plaintiff  violently  to  the  ground.  The  plain- 
tiff and  the  porters  were  engaged  in  one  common  employment,  and 
were  doing  work  for  the  common  object  of  their  masters,  viz.,  fitting 
the  line  for  traffic.  On  a  suggestion  put  by  my  brother  Pigott,  Mr. 
Macnamara  was  driven  to  an  answer,  which  (if  it  did  not  admit  that  it 
was  the  same  thing)  showed  that  he  had  difficulty  in  establishing  any 
distinction  whether  the  plaintiff  were  working  close  b}',  or  whether  he 
were  employed  on  the  turn-table  itself.  I  think  it  can  make  no  differ- 
ence ;  and  the  rule  which  exempts  the  master  from  liability  to  a  servant 
for  injury  caused  by  the  negligence  of  a  fellow-servant  applies.  The 
principle  on  which  this  rule  was  established,  as  applicable  to  the  present 
case,  is  very  clearly  put  by  Blackburn,  J. ,  in  the  judgment  to  which 
Mellor,  J.  agreed  in  the  court  below : '  ''  There  are  many  cases  where 
the  immediate  object  on  which  the  one  servant  Is  employed  is  very 
dissimilar  from  that  on  which  the  other  is  employed,  and  yet  the  risk  of 
injury  from  the  negligence  of  the  one  is  so  much  a  natural  and  neces- 

1  See  the  case  reported  in  the  coart  below,  S3  L.  J.  (Q.  B.)  260;  5  B.  &  S.  570. 
— *Rep. 

*  In  the  coarse  of  this  argument  Pigott,  B.,  asked,  "  Wonld  it  haye  made  any  dif- 
ference if  the  plaintiff  had  been  engaged  at  work  on  the  tnm-table?  "  Coansel 
answered,  "  Possibly  it  might  not."  In  the  course  of  the  same  argument  Pollock, 
C.  B.,  said,  "  It  may  be  observed  that  the  Chief  Justice's  judgment  in  the  court  below 
seems  to  make  no  distinction  between  a  carpenter  regularly  employed  to  do  work  on 
tlie  railway,  and  one  employed  only  for  a  casual  job."  —  Ed. 

>  See  5  B.  ft  S.  580;  83  L.  J.  (Q.  B.)  265.  — Bbp. 


800  BYAN  V.  CHICAGO,  ETC.   RAILWAY  CO.  [CHAP.  TL 

sary  consequence  of  the  employment  which  the  other  accepts,  that  it 
must  be  included  in  the  risks  which  are  to  be  considered  in  his  wages. 
I  think  that,  whenever  the  employment  is  such  as  necessarilj*  to  bring 
the  person  accepting  it  into  contact  with  the  traffic  of  the  line  of  a  rail- 
wa}'^,  risk  of  injur}'  from  the  carelessness  of  those  managing  that  traffic 
is  one  of  the  risks  necessarily  and  naturallj*  incident  to  such  an  enipk)y- 
ment,  and  within  the  rule.''  The  cases  on  this  subject  are  extremely 
numerous,  and  have  been  closely  examined,  both  here  and  in  the  court 
below,  and  I  could  not  make  .the  matter  clearer  by  going  through  them. 
It  is  sufficient  to  sa}'  that  I  entirely  agree  with  the  judgment  of  the  coort 
below,  that  the  facts  of  the  case  bring  it  within  the  rule  exempting  the 
master  from  liability. 

Pollock,  C.  B.  I  only  wish  to  add  a  single  sentence.  It  appears  to 
me  that  we  should  be  letting  in  a  flood  of  litigation,  were  we  to  decide 
the  present  case  in  favor  of  the  plaintiff.  For,  if  a  carpenter's  employ- 
ment is  to  be  distinguished  from  that  of  the  porters  employed  by  the 
same  company,  it  will  be  sought  to  split  up  the  emplo3'ee8  in  ever}*  large 
establishment  into  different  departments  of  service,  although  the  com- 
mon object  of  their  employment,  however  different,  is  but  the  further- 
ance of  the  business  of  the  master ;  yet  it  might  be  said,  with  troth, 
that  no  two  had  a  common  immediate  object.  This  shows  that  we  must 
not  over  refine,  but  look  at  the  common  object,  and  not  at  the  common 
immediate  object 

WiLLES,  Byles,  and  Keating,  JJ.,  and  Bramwell,  Chankell,  and 
PiGOTT,  BB.,  concurred.  Judgment  affirmed. 


BYAN  V.  THE  CHICAGO  AND  NORTHWESTEBN 

RAILWAY  CO. 

Supreme  Court  of  Illinois.     1871. 

[60/^/.  171.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon.  Joseph 
Gary,  Judge,  presiding. 

Messrs,  Miller  A  Smithy  for  the  appellant 

Jfr.  B.  C,  Cook^  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Conrt :  — 

This  was  an  action  on  the  case,  brought  by  appellant,  in  the 
Superior  Court  of  Chicago,  against  appellees,  to  recover  for  injuries 
received  b}*  being  struck  by  one  of  the  engines  of  the  company.  Ap- 
pellant was  employed  by  the  company  as  a  common  laborer  at  their 
carpenter  shop  in  Chicago.  And  on  the  22d  day  of  February,  1868, 
after  the  six-o'clock  whistle  had  sounded  to  release  the  hands  from 
labor,  appellant  started  for  his  home.  He,  in  going  there,  crossed 
appellees'  railway  tracks,  and  in  doing  so  was  struck  by  one  of  their 
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engines  and  severely  injared.  Appellant  testifies  that  on  approaching 
the  track,  he  looked  along  in  both  directions,  and  no  engine  was  in 
sight,  and  the  engine  which  struck  him  came  upon  him  from  the  oppo- 
site side  of  the  tank-house  on  a  curve  on  the  main  track ;  that  no  bell 
was  ringing  or  whistle  sounding,  and  the  engine  ran  at  an  unusual  rate 
of  speed. 

On  the  other  side,  witnesses  swore  that  the  bell  was  ringing,  the 
engine  was  moving  at  a  rate  of  speed  not  exceeding  five  miles  an  hour, 
and  that  the  track  was  straight,  and  the  engine  could  be  seen  at  least 
two  hundred  feet  in  the  direction  from  which  it  came.  Each  party 
prepared  and  asked  instructions,  which  the  court  refused  to  give,  but, 
on  his  own  motion,  gave  this :  — 

*^  If  the  plaintiff  was  in  the  service  of  defendants,  and  his  route  to 
and  from  his  work  was  over  the  tracks  of  the  defendants'  railway,  then 
the  law  is  established  in  this  State  that  he  took  upon  himself  the  risk 
of  being  hurt  by  passing  engines  on  such  tracks,  and  the  defendants 
are  not  liable  to  him  for  any  injury  that  he  received  fh>m  such  an 
engine,  whether  it  was  run  negligently  or  not,  and  the  verdict  should 
be  for  the  defendants." 

The  giving  of  which  is  assigned  for  error. 

This  instruction  took  from  the  jury  all  question  of  negligence,  and 
only  left  to  their  consideration  the  fact  whether  or  not  he  was  in  the 
employment  of  the  railroad  company. 

In  Chicago  &  Alton  Railroad  Co.  v.  Eeefe,  47  111.  110,  we  said, 
'^  That  the  duties  of  an  employee  of  a  railway  company  ma}*  be  so 
entirely  distinct  from  all  occupation  upon  its  trains  as  to  leave  him  at 
libert}'  to  pursue  the  same  legal  remedies  for  injuries  received  while  a 
passenger,  may  very  probably  be  true.  If,  for  example,  a  bookkeeper 
in  a  railway  office  should  be  injured,  while  travelling  as  a  passenger, 
through  the  carelessness  of  the  engineer,  the  reasons  upon  which  the 
rule  above  referred  to  are  founded,  might  well  be  held  to  have  no 
application.  But  the  employment  of  the  person  injured  cannot  be  con- 
sidered distinct,  in  any  sense,  leading  to  this  result,  if  of  a  character 
to  make  him  a  part  of  the  force  employed  upon  the  train.  If  his  du- 
ties attach  him  to  the  train  as  a  part  of  its  personal  equipment,  then 
his  branch  of  service  is  not  independent,  in  any  such  sense,  as  to 
exempt  him  from  the  general  rule  in  regard  to  co-employees,  in  case 
he  should  be  injured  through  the  carelessness  of  the  engineer.  .  .  . 
In  the  case  before  us,  the  plaintiff  was  a  part  of  the  working  force  of  a 
construction  train,  and  had  been  for  some  weeks  passing  with  it  to  and 
fro,  and,  although  his  duties  were  distinct  ftom  those  of  the  engineer, 
yet  they  were  fellow-servants  of  the  company,  and  both  engaged  in  tJie 
mime  general  duty,  to  wit :  the  operating  a  construction  train,  though 
each  worked  in  his  own  department." 

In  the  case  of  the  Chicago  &  Northwestern  Railroad  Co.  v.  Swett, 
45  III.  197,  we  held  that  the  doctrine  that  an  action  would  not  He  by  a 
aervant  against  a  railroad  company  for  an  injury  sustained  through  the 
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defaalt  of  another  servant,  applies  only  to  cases  where  the  injury  oom- 
plained  of  occurs  without  the  fault  of  the  company,  either  in  the  act 
which  caused  the  injury  or  the  employment  of  the  person  who  caused 
it  Again,  in  the  case  of  The  Schooner  Norway  v.  Jensen,  52  HI.  373, 
it  was  held  that  a  master  is  responsible  to  his  servant  for  an  injoiy 
received  from  defects  in  the  structure  or  machinery  about  which  his 
services  are  rendered,  which  the  master  knew  or  should  have  known. 
And  the  Illinois  Central  Railroad  Co.  v.  Welch,  52  III.  183,  announces 
the  same  rule.  In  this  last  case  it  was  said  that  a  person  engaging 
in  such  a  service  assumes  the  ordinary  perils  of  railroad  life,  and  the 
special  dangers  peculiar  to  the  condition  of  the  road,  so  far  as  he  is 
aware  of  their  existence,  and  his  exposure  to  them  would  be  his 
voluntary  act. 

In  the  case  of  Illinois  Central  Railroad  Co.  v.  Jewell,  46  111.  99,  it 
was-  said,  where  the  engine  driver  was  a  reckless  and  wild  runner, 
which  was  known  to  the  company,  that  the  company  were  liable  for 
injuiies  resulting  therefrom  to  a  fellow-servant.  From  these  decisions 
it  will  be  seen  that  the  rule  that  a  servant  cannot  recover  against  a 
railroad  company,  for  injuries,  has  its  exception^.  And  those  excep- 
tions depend  upon  the  negligence  of  the  master  in  furnishing  insufficient 
structures  or  machinery  with  which  the  servant  is  required  to  perform 
his  duties,  or  in  employing  incompetent  servants  with  whom  the  servant 
is  associated  in  the  discharge  of  his  duties.  Or  where  a  servant  is 
employed  in  a  different  department  of  the  general  service  from  that  of 
those  whose  negligence  produced  the  injury,  as  was  said  in  the  case 
of  The  Chicago  &  Alton  Railroad  Co.  v.  Keefe,  supra.  And  the  same 
principle  is  announced  in  the  case  of  Lalor  v.  Chicago,  Burlington,  & 
Quincy  Railroad  Co.,  52  III.  401.  Thus,  it  is  seen,  the  rule  is  not 
inflexible  and  without  exception. 

No  employee  of  the  road  could  have  been  farther  removed  from 
those  who  produced  the  injury  than  appellant.  He  was  in  no  wise 
connected  with  those  who  had  control  of  the  engine.  He  was  engaged 
in  a  different  department  of  the  business  of  the  company ;  as  wholly 
disconnected  with  the  business  of  operating  the  engines  and  trains  as 
was  any  mechanic  or  laborer  in  the  city.  It  Is  true  he  was  employed 
and  paid  by  the  same  company,  but  otherwise  a  stranger  to  the  engi- 
neers' department.  The  reason  of  the  rule,  when  it  is  applicable,  is, 
that  each  servant  engaged  in  the  same  department  of  business,  for  the 
safety  of  all,  shall  be  interested  in  securing  a  faithful  and  prudent  dis- 
charge of  duty  by  his  fellow-servants,  or  that  they  shall  report  to  the 
master  any  delinquencies  of  those  engaged  with  them  in  the  perforoH 
ance  of  duty.  But  the  reason  does  not,  nor  can  it,  apply  where  one 
servant  is  employed  in  a  separate  and  disconnected  branch  of  the 
business  from  that  of  another  servant.  A  person  employed  in  the 
carpenter  shop  cannot  be  required  to  know  of  the  negligence  of  those 
entrusted  with  running  trains  or  handling  engines  on  the  road.  And 
hence  the  reason  of  the  rule  fails. 
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The  employment  of  the  engine  driver,  and  appellant  as  a  laborer 
in  the  carpenter  shop,  is  so  dissimilar  and  separate  from  each  other, 
that  appellant  should  not  be  held  responsible  for  the  negligence  of  the 
former.  In  such  a  case^  the  company  should  be  held  liable  for  gross 
negligence  of  the  servant  who  causes  the  injury.  But  the  instruction 
in  this  case  took  that  question  entirely  from  the  jury,  and  should  not 
have  been  given.     It  entirelj'  ignored  the  exception  to  the  rule. 

There  was  evidence  which  was  conflicting  on  the  question  of  gross 
negligence,  and  it  was  the  province  of  the  jur}',  and  not  of  the  court,  to 
pass  upon  it  and  say  which  position  should  be  regarded. 

For  this  error,  the  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded.  Judgmeni  reversed^ 


EDMUND  GANNON  v.  HOUSATONIC  RAILROAD  COMPANY. 
SupRBHE  Judicial  Coubt  of  Massachusetts.     1873. 

[112  Mass.  234.] 

Tort.  Trial  in  the  Superior  Court  before  Allen,  J.,  who  after  a 
verdict  for  the  plaintiff  allowed  the  defendant's  bill  of  exceptions  as 
follows :  — 

^^  This  is  an  action  brought  by  the  plaintiff  to  recover  damages  for 
the  loss  of  the  services  of  his  wife,  for  the  loss  of  her  society,  and  for 
money  paid  for  medical  attendance  upon  her,  in  consequence  of  an 
injury  which  she  sustained  while  a  passenger  on  the  defendant's  cars, 
by  the  running  of  the  cars  from  the  track  by  reason  of  a  switch  which 
was  misplaced  b}'  the  negligence  of  the  employee  of  the  company,  who 
had  it  in  charge. 

^'  It  was  in  evidence  that  the  plaintiff  was  at  the  time  of  the  injury 
to  his  wife  an  employee  and  servant  of  the  defendant  company,  in  the 
capacity  of  a  laborer  on  the  track  of  the  road,  and  so  actually  employed 
at  the  time  of  the  injury  to  his  wife.  The  defendant  requested  the 
court  to  rule  as  follows :  '  If  the  wife  of  the  plaintiff  was  injured  in 
consequence  of  the  cars  running  off  the  track  by  reason  of  the  switch 
being  misplaced  through  the  negligence  of  the  employee  and  servant  of 
the  company  in  charge  of  the  switch,  the  plaintiff  being  at  the  same 
time  an  employee  and  servant  of  the  company,  and  in  its  actual 
emplo3'ment  as  a  laborer  on  the  track  at  the  time  of  said  injury,  he  can 
recover  no  damages  for  the  loss  of  the  society  and  services  of  his  wife, 
nor  for  any  damages  sustained  by  him  growing  out  of  and  consequent 
upon  the  injury  to  his  wife.* 

1  Ace.  t  Chicago  ft  Northwestern  Railroad  Co.  v.  Monwda,  93  HI.  303  (1879) ; 
Chicago  ft  Alton  Railroad  Co.  v.  O'Brien,  155  HI.  630  (1895).  Bot  see  Waller  v. 
SoDth-Eaetem  Rj.  Co.,  2  H.  ft  C  102  (1863).— Ed. 
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^'The  Court  declined  to  rule  as  requested,  and  instructed  thejuiy 
that  the  plaintiff  in  such  a  case  as  this  stood  as  if  not  an  employee  of 
the  road,  and  might  maintain  the  action." 

M.  WUcoXy  for  the  defendant. 

A.  J.  Waterman,  for  the  plaintiff. 

Colt,  J.  We  are  referred  to  no  case  where  the  rule  which  exempts 
the  master  from  liability  for  injuries  received  through  the  negligence  of 
a  fellow-servant  has  been  held  to  defeat  the  plaintiff's  right  to  recover 
consequential  damages  for  an  injury  to  his  wife.  In  the  opinion  of  the 
court  the  rule  is  not  to  be  so  extended.  The  implied  contract  on  the 
part  of  tliC  servant  by  which  he  assumes  the  risk  of  the  negligence  of 
others,  has  reference  to  those  direct  injuries  to  which  he  is  exposed  in 
the  course  of  his  employment.  Those  injuries  whil^h  are  incident  to 
the  nature  of  his  employment,  he  is  presumed  to  have  contemplated, 
and  with  reference  to  his  exposure  to  them  to  have  fixed  the  compen- 
sation agreed  on.  In  other  respects  his  i-elations  to  his  employer 
remain  unchanged.  He  ma}'  insist  on  the  performance  of  all  other 
duties,  whether  they  are  such  as  are  imposed  by  him  or  such  as  arise 
from  independent  contracts  express  or  implied. 

It  is  said  that  the  general  rule  which  exempts  the  master  fh>m  lii- 
bility  to  his  servant,  has  a  tendency  to  insure  the  safety  of  the  pablie 
by  increasing  his  care  and  fidelity,  and  that  the  public  policy  of  the 
rule  is  equally  applicable  here.  But  if  it  be  conceded  that  this  is  the 
true  foundation  of  the  rule,  its  bearing  is  too  remote  to  inflaence 
the  result  to  which  we  come  in  this  case. 

The  plaintiff's  wife  was  a  passenger,  and  the  defendant  corporation 
was  bound  to  discharge  the  duties  which  as  a  passenger  carrier  it  had 
assumed  towards  her.  The  injury  she  received  was  occasioned  by  no 
fault  of  the  plaintiff,  who  was  employed  upon  the  track,  for  all  that 
appears  at  a  remote  point  on  the  road,  and  the  injury  was  from  a  mis* 
placed  switch. 

The  husband  has  a  right  to  the  services  of  his  wife,  and  is  bound  to 
sustain  her  in  sickness  and  in  health.  Any  injury  inflicted  on  her 
which  diminishes  the  value  of  this  right,  or  increases  the  burden  of  this 
duty,  is  a  pecuniary  loss  to  him.  It  is  indemnity  for  this  loss  which  be 
here  claims.  And  the  fact  that  he  was  at  the  time  of  the  wife's  injury 
in  the  employment  of  the  corporation  cannot  be  permitted  to  defeat  his 
claim.  Exceptions  avemded, 
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PACKET  COMPANY  v.  McCUE. 

SUPBEMS   COUBT  OF  THB  UNITED   STATES.      1878* 

[17  Wall  508.] 

Erbob  to  the  Circuit  Court  for  the  Eastern  District  of  Wisoonsfai. 
The  case  was  thus :  — 

Patrick  McCue  was  a  common  laboring  man,  living  in  Prairie  da 
Chien,  Wisconsin,  and  employed  in  the  railroad  warehouse  in  that 
place.  On  the  evening  of  the  11th  of  Julj,  1868,  the  steamer  War 
Eagle,  owned  bj  the  Northwestern  Packet  Company,  arrived  at  the 
landing  in  Prairie  du  Chien  for  the  purpose  of  taking  freight  from  the 
warehouse.  Being  short  of  hands,  the  mate  of  the  boat  went  to  the 
warehouse,  and  there  employed  McCue  and  four  or  five  other  persons 
to  assist  in  carrying  freight  from  the  warehouse  and  putting  it  on  board 
the  boat.  This  employment  continued  about  two  hours  and  a  half,  at 
the  end  of  which  time  McCue  and  the  rest  were  told  to  go  to  ^^  the 
office  ''  upon  the  boat  (the  packet  company  having  no  office  on  shore 
for  the  purpose  of  making  such  payments)  and  receive  their  pay. 

They  proceeded  there  accordingly,  were  paid,  and  then  started  to  go 
ashore.  As  McCue  was  going  ashore,  the  men  on  board  the  boat 
pulled  in  the  gangway  plank  while  he  was  on  it.  He  was  thus  thrown 
down  against  the  dock  and  injured,  and  a  few  days  afterwards  died 
from  the  injury  thus  received. 

Hereupon  Marj'  McCue,  his  widow  and  administratrix,  brought  suit 
in  the  court  below,  under  a  statute  of  Wisconsin,  to  recover  damages 
for  the  injuries  which  he  had  sustained. 

The  narr.  alleged  that  McCue  had  never  before  been,  either  gener* 
ally  or  at  intervals,  a  servant  of  the  packet  company,  and  that  at  the 
time  when  the  injuries  occurred  and  the  cause  of  action  accrued  he  was 
not  so ;  but  that  contrariwise  he  had  been  employed  by  the  company 
to  work  for  it  on  this  occasion  alone,  and  ^^  for  a  short  space  of  time, 
to  wit,  for  the  space  of  one  hour ;  *'  that  this  time  had  elapsed ;  that 
the  work  had  been  done,  and  that  McCue  had  been  paid  for  it,  and 
that  after  all  this,  and  after  the  relation  of  master  and  servant  had 
thus  ceased,  and  McCue  was  attempting  to  get  off  the  boat,  and  using 
due  care,  &c.,  ^^  the  defendant  and  its  agents  then  and  there,"  regard- 
less of  their  duty,  recklessly  and  without  any  reasonable  cause,  pulled 
in  and  from  under  his  feet,  &c.,  the  gangway  plank,  &c.,  by  which  he 
fell  and  was  injured,  &c. 

The  defendant  pleaded  not  guilty. 

There  was  no  doubt  from  the  evidence  that  McCue  was  withoot 
fault,  and  that  the  injuries  which  caused  his  death  were  owing  to  the 
reckless  carelessness  of  the  servants  of  the  packet  company. 

On  the  trial  it  appeared  that  McCue  had  before  been  occasionally 
employed  by  the  packet  company  in  the  same  way  in  which  he  had  now 
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been ;  bat  there  did  not  seem  to  be  an}'  evidence  that  he  was  in  their 
general  employment ;  and  this  was  tlie  first  time  in  the  year  1868  in 
which  he  had  been  employed  in  this  sort  of  work  by  the  company. 

The  counsel  of  the  packet  company  insisted,  as  the  hiring  was  in  the 
warehouse,  as  McCue  had  proceeded  thence,  as  the  freight  was  to  be 
carried  thenoe,  and  as  the  packet  company  had  no  office  on  shore  or 
anj'where  else  than  the  office  upon  the  boat,  where  McCue  could  be 
paid,  that  his  relationship  to  his  employers  had  not  terminated  by  the 
simple  fact  of  his  getting  his  money  at  the  office  on  the  boat,  but,  on 
the  contrary,  continued  uutil  he  got  back  to  the  warehouse,  or  at  least 
and  rather  until  he  had  got  off  the  boat ;  that  until  such  latter  time  he 
was  the  servant  of  the  company,  and  that  the  injuries  done  to  him 
having  been  done  to  him  by  his  fellow-servants  of  the  company  he 
could  not  recover  from  their  common  master,  the  packet  company. 

The  counsel  of  the  compan}'  therefore  requested  the  court  to  chaige 
according  to  this  view,  and  as  matter  of  law  upon  the  conceded  facts 
that  the  plaintiff  could  not  recover. 

The  court  declined  so  to  charge,  and  charged  thus :  — 

^^  McCue  had  been  occasionally  employed  by  the  defendants'  boati 
in  the  wa}*  in  which  he  was  in  this  instance ;  but  there  does  not  seem 
to  be  any  evidence  to  show  that  he  was  in  their  general  employment, 
and  in  this  particular  year  it  would  appear  that  this  was  the  first  time 
he  had  been  employed  in  this  way,  so  that  he  was  employed  for  a 
special  purpose,  which  being  accomplished,  the  agreement  or  contract 
ceased. 

*^^  The  contract  was  made  in  the  warehouse,  the  freight  was  there, 
the  execution  of  the  contract  began  there,  and  as  soon  as  the  last  po^ 
tion  of  the  freight  was  carried  on  board  of  the  boat,  the  contract 
terminated,  unless,  indeed,  it  continued  because  he  was  to  be  paid  off 
and  had  the  right  to  go  ashore  from  the  boat,  and  to  be  provided  with 
the  proper  means  of  going  ashore,  so  that  in  one  sense  it  is  true,  I 
suppose,  that  the  contract  began  on  shore  and  was  terminated  by  the 
act  of  going  on  shore  by  McCue. 

[^^  At  the  same  time  it  may  also  be  said  that  as  soon  as  he  did  the 
last  work  he  was  required  to  do,  and  was  paid  off,  that  he  was  after 
that  his  own  master  with  respect  to  the  contract  made  between  them; 
that  then  it  was  optional  with  him  to  do  just  as  he  chose. 

'*  Therefore  it  will  be  left  to  the  jury  to  say  whether  there  was  the 
relation  of  servant  and  principal  or  master,  as  between  the  deceased 
McCue  and  the  defendant,  at  the  time  of  the  injury.  And  I  am  not 
now  prepared  to  say,  even  if  it  were  true  that  the  relation  of  servant 
and  master  did  subsist,  that  then  the  action  could  not  be  maintained, 
and  I  would  like  to  have  you  find,  gentlemen  (inasmuch  as  it  may  be  a 
material  point,  and  of  service  hereafter),  whether,  as  a  matter  of  fact,  there 
was  or  not  a  termination  of  the  employment  between  the  company  and 
the  deceased  prior  to  or  at  the  time  of  the  injury.  The  counsel  for  the 
defendant  insists  that  this  is  a  question  of  law  under  the  conceded 
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facts ;  that,  inasmuch  as  soon  as  McCae  was  paid  off  he  immediately 
proceeded  to  go  on  shore  and  was  in  the  act  of  going  on  shore,  that 
constituted  a  part  of  the  service.  But  as  the  court  thinks,  for  the 
reason  that  as  soon  as  paid  off,  McCue  was  his  own  master,  and  had 
the  entire  control  and  disposition  of  himself,  to  remain  on  board  or  go 
ashore,  just  as  he  pleased,  in  one  aspect  it  ma}'  be  said  that  the  service 
was  terminated.  That  question,  however,  the  court  leaves  to  the  jury, 
and  asks  them  to  find  what  the  fact  is,  from  the  evidence,  on  this 
point 

^^  Then,  gentlemen,  leaving  the  questions  of  fact  to  the  jurj',  it  will 
be  for  the  jury  to  say  under  the  evidence  whether  the  plaintiff  has  made 
out  his  case  as  stated  in  the  declaration.  If  the  service  was  terminated 
and  this  injury  was  the  result  of  the  negligence  of  the  servants  of  the 
defendant,  then  the  plaintiff  may  recover."] 

The  jury  having  found  a  verdict  of  $2,800  for  the  plaintiff,  and  judg- 
ment having  gone  accordingljs  the  packet  company  brought  the  case 
here  on  exceptions  to  the  refusal  to  charge  as  requested,  and  to  those 
parts  of  the  charge  within  brackets,  as  given. 

Mr,  J,  P,  C.  Cottrillj  for  the  plaintiff  in  error  (a  brief  of  Mr,  J. 
W.  Gary  being  filed  on  the  same  side). 

Messrs.  Matthew  Hale  Carpenter  and  Q,  W,  Lakin^  contra. 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court. 

It  is  insisted  on  the  part  of  the  plaintiff  in  error  that  a  master  is  not 
responsible  to  a  servant  for  injuries  caused  by  the  negligence  or  mis- 
conduct of  a  fellow-servant  engaged  in  the  same  general  business* 
Whether  this  general  proposition  be  true  or  not,  it  is  not  necessary  to 
determine  in  the  state  of  this  record.  It  is  conceded,  if  the  employ- 
ment of  McCue  by  the  company  terminated  before  the  injury  com* 
plained  of  was  suffered,  that  the  compan}*  is  liable,  and  this  the  jury 
have  found  to  be  the  fact. 

But  it  is  said  it  was  the  province  of  the  court,  and  not  the  jury,  to 
determine  the  point  of  time  at  which  the  scrA'ice  was  ended ;  that  as 
the  facts  were  undisputed,  it  was  a  question  of  law,  and  the  court 
should  have  told  the  jury  the  relation  of  master  and  servant  subsisted 
when  the  accident  happened. 

We  do  not  think  so.  One  of  the  theories  on  which  the  suit  was 
prosecuted  was  that  McCue's  special  employment  had  ceased  when  he 
was  injured.  This  theory  was  resisted  by  the  defence,  and  the  court, 
not  taking  upon  itself  to  determine  as  an  absolute  proposition  when 
the  employment  terminated,  left  it  to  the  jurj^  to  find  how  the  fact  was. 
This  ruling,  in  our  opinion,  was  correct.  It  was  for  the  jury  to  say, 
from  the  nature  of  the  employment,  the  manner  of  engaging  the  hands, 
the  usual  mode  of  transacting  such  a  business,  and  the  other  circum- 
stances of  the  case,  whether  the  service  had  or  had  not  ceased  at  the 
time  of  the  accident.  The  point  was  submitted  fairly  to  the  jury,  with 
no  more  comments  than  the  evidence  justified.  It  was  argued  by  the 
plaintiff  in  error  that  the  employment  of  necessity  terminated  on  tho 
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land,  because  it  was  there  McCue  was  engaged  to  do  the  work,  and  he 
had  the  right  to  be  provided  with  the  proper  means  of  reaching  it  from 
the  boat.  On  the  contrary ,  the  defendant  in  error  contended  Ihe 
special  service  ceased  when  McCae  had  finished  his  work  and  was  paid 
off;  that  after  this  he  was  not  subject  to  the  control  or  direction  of  the 
officers  of  the  boat,  but  at  liberty  to  stay  on  the  boat  or  go  off  as  be 
pleased.  The  Jury  took  this  latter  view  of  tlie  relation  of  the  parties, 
and  we  cannot  say  that  they  did  not  decide  correctly.  At  any  rate, 
their  decision  on  a  question  of  fact  is  not  subject  to  review  in  this 
court.  The  defence  at  the  best  was  a  narrow  one,  and  in  our  opinion 
more  technical  than  just.  JudgmenU  affirmed. 


SMITH,  Executrix  of  J.  G.  SMITH,  v.  STEELE  awd 

Queen's  Bench.    1875. 
[£.  R.  10  Q.  B.  125.] 

At  the  trial  before  Lush,  J.,  at  the  Sussex  spring  assizes,  1874,  flie 
facts  stated  in  the  judgment  of  the  court  were  proved,  and  the  Jaiy 
found  a  verdict  for  the  plaintiff,  with  leave  to  move  to  enter  a  vefdici 
for  the  defendants,  or  a  nonsuit.^ 

Blackburn,  J.  This  was  an  action  under  Lord  Campbell's  Act  to 
recover  damages  in  respect  of  the  deatii  of  the  plaintiffs  testator,  who 
was  her  husband. 

At  the  trial  before  my  Brother  Lush  the  following  facts  were  proved: 
The  defendants  were  the  owners  of  a  vessel  lying  in  dock,  about  to 
proceed  on  a  voyage  in  which  the  employment  of  a  pilot  was  compulsoiy. 
The  testator  was  a  pilot  who  was  engaged  for  that  voyage.  He  (m 
compliance  with  what  it  was  proved  was  always  the  practice  of  pilots) 
went  on  board  the  vessel  in  dock  to  give  directions  to  the  crew  when 
getting  the  vessel  out  of  dock.  Whilst  doing  so  a  boat,  which  had  been 
negligently  slung,  fell  on  him  and  killed  him.  The  defendants  did  not 
personally  interfere  in  the  matter.  From  the  way  the  case  comes  before 
us  on  a  point  reserved,  we  must  take  it  as  a  fact  that  the  accident  was 
occasioned  by  the  negligence  of  the  servants  of  the  defendants  in  sliog* 
ing  the  boat,  without  contributory  negligence  on  the  part  of  the  deceased. 
Leave  was  reserved  to  enter  the  verdict  for  the  defendants  or  a  nonsuit 
on  the  ground  that  the  defendants  were  not  responsible  for  the  n^i- 
genee  of  their  servants  under  the  circumstances  proved  in  evidence.  A 
rule  n%9%  was  obtained  accordingly,  against  which  cause  was  shown  in 
this  term  before  my  Lord  Chief  Justice,  my  Brothers  Mellor,  Lush, 
and  myself;  when  the  case  was  very  ably  argued  by  Mr,  Willis  for  the 
plaintiff,  and  by  Mr,  Thesiger  and  Mr.  Wood  JSRU  in  support  of  the 
rule,  and  the  court  took  time  to  consider  its  judgment 

^  The  reporter's  statement  of  the  pleadings  haa  been  omitted.  —  Eik 
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The  law  is,  to  a  certain  extent,  determined  by  the  case  of  Indennaur 
V.  Dames.^  There  is  an  obligation  on  the  part  of  the  occupier  of  prop- 
ertjy  whether  fixed  or  movable,  to  those  who,  at  his  invitation,  express 
or  implied,  come  on  that  property,  to  take,  by  himself  and  servants, 
reasonable  care  that  the  person  so  coming  shall  not  be  exposed  to  unu- 
sual danger.  And  that  obligation  extends  to  the  workmen  sent  by  a 
tradesman  to  repair  part  of  the  machinerj*.  Mr.  Justice  Willes,  in 
delivering  judgment  in  that  case,  after  referring  to  the  undisputed  law 
that  there  was  such  an  obligation  on  the  part  of  a  shopkeeper  to  his 
customer,  and  that  there  was  no  such  obligation  to  a  servant,  proceeds 
to  give  the  reason  of  the  judgment  in  these  terms :  '^  The  class  to  which 
the  customer  belongs  includes  persons  who  go,  not  as  mere  volunteers, 
or  licensees,  or  guests,  or  servants,  or  persons  whose  employment  is 
such  that  danger  may  be  considered  as  bargained  for,  but  who  go  upon 
business  which  concerns  the  occupier,  and  upon  his  invitation  express 
or  implied."  *  .  .  . 

In  the  present  case  the  accident  happened  before  the  actual  com- 
mencement of  the  voyage ;  but  it  is  clear  that  the  deceased  was  on  board 
only  because  he  was  going  on  that  voyage  as  a  pilot,  and  under  the 
same  terms  as  to  risk  as  if  the  voyage  had  begun.  We  think,  therefore, 
that  the  question  in  the  present  case  is  reduced  to  this,  whether  there  is 
between  the  owners  of  a  ship  and  the  pilot  whom  they  are  compelled  to 
employ  an  implied  contract  that  the  pilot  shall  take  upon  himself  the 
risk  of  injury  from  the  negligence  of  the  shipowners'  servants.  Inder- 
maur  v.  Dames  decides  that  there  is  no  such  implied  contract  between 
the  owner  of  machinery  and  those  who  are  sent  by  their  masters  to 
repair  it  And  we  think  that  there  is  no  such  implied  contract  in  the 
case  of  a  pilot  The  law  as  to  pilots  is  now  regulated  by  the  Merchant 
Shipping  Acts.  The  pilot  is,  by  17  <&  18  Vict  c.  104,  s.  365,  subject 
to  a  penalty  if  he  refuses  to  take  charge  of  the  ship.  The  master  is,  by 
8.  353,  bound  under  a  penalty  to  employ  the  pilot  The  rate  of  remuner- 
ation is,  by  s.  358,  neither  to  be  more  nor  less  than  the  fixed  rate, 
though  both  parties  should  agree.  And  bj-  s.  388  the  owner  is  not  to 
be  liable  for  the  pilot  as  his  servant.  By  a  subsequent  enactment,  35 
&  36  Vict.  c.  73,  s.  9,  power  is  given  by  by-laws  to  modify  s.  358  so 
far  as  to  allow  any  pilot  or  class  of  pilots  any  rate  less  than  the  rate  for 
the  time  being  demandable  by  law ;  but  no  power  is  given  to  enable  a 
pilot  to  deiiand  more.  He  cannot,  therefore,  make  anj'  special  bargain 
to  receive  larger  pay  in  consideration  of  his  taking  this  risk  upon  him. 
An  ordinary  servant  has,  as  Lord  Cairns  points  out  (at  least  theoreti- 
cally), the  power  of  choosing  whether  he  will  enter  into  the  employment 
of  a  master  who  does  not  agree  to  act  personall}'  in  the  management  of 
his  business,  or  as  an  alternative  to  be  responsible  for  the  negligence  of 
those  he  employs.     The  pilot  has  no  such  choice ;  he  must  conduct  the 

1  L.  R.  1  C.  P.  274 ;  affirmed  in  error,  L.  R.  2  C.  P.  81 1.  —  Rbp. 
•  Here  were  cited  Morgan  v.  Vale  of  Neath  Ry.  Co.,  ante,  p.  798,  and  Wilson  v, 
Merr>,  post,  p.  842.  —  Ed. 
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ship  on  the  terms  fixed  by  the  statutes  which  regulate  pilotage ;  and  we 
can  find  nothing  in  those  statutes  to  justify  the  conclusion  that  the  pilot 
is  to  take  upon  himself  the  risk. 
We  therefore  think  that  the  rule  should  be  dischai^ed. 

£ule  discharged} 


LOVELL  V.   HOWELL. 
Common  Pleas  Division.     1876. 

[1  C.  P.  D.  161.] 

The  declaration  stated  that  the  defendant  by  his  servants  so  Dili- 
gently hoisted  up  certain  sacks  from  a  wagon  into  the  defendant's 
warehouse  that  one  of  the  sacks  fell  upon  the  plaintiff,  whereby  he  was 
thrown  down  and  hurt. 

Second  plea.  That  the  injury  was  committed  by  servants  of  the 
defendant,  and  solely  by  their  negligence,  and  not  by  the  negligence  of 
the  defendant  personally,  and  without  the  authority,  knowledge,  sanc- 
tion, or  consent  of  the  defendant ;  that  such  servants  were  reasonably 
fit  and  competent  to  be  employed ;  that  the  plaintiff  was  also  the 
servant  of  the  defendant  and  was  then  acting  with  the  first-mentioned 
servants  in  one  common  employment ;  and  that  the  defendant  was  not 
personally  guilty  of  any  negligence.     Issue  thereon. 

The  cause  was  tried  before  Lindlet,  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1875.  The  facts  were  as  follows :  The  plaintiff 
is  a  licensed  waterman  and  lighterman.  The  defendant  is  a  corn- 
merchant,  miller,  warehouseman,  and  wharfinger,  carrying  on  business 
at  Sufferance  Wharf  and  Providence  Wharf,  College  Street,  Belvedere 
Road,  Lambeth.  He  is  also  the  owner  of  several  barges.  The  plaintiff 
had  been  for  about  three  months  in  the  emploj'  of  the  defendant  when 
the  accident  complained  of  took  place ;  his  duty  being  to  attend  to  the 
mooring  and  unmooring  of  the  barges  when  they  were  brought  to  the 
premises  to  be  laden  or  unladen,  and  which  usually  occupied  him  for 
about  an  hour  and  a  half  before  and  after  each  high  tide,  and  for  which 
he  received  wages  of  24«.  per  week. 

About  6  o'clock  in  the  evening  of  the  21st  of  October,  1874,  when  it 
was  quite  dark,  the  plaintiff  was  on  the  barges  preparing  for* his  nigfafs 
duty,  which  would  not  commence  for  some  hours,  when  he  was  toid 
that  the  defendant's  manager,  Barker,  wanted  him  at  the  oflSce,  which 
was  in  the  street  at  the  other  side  of  the  warehouse,  and  to  which  he 
was  in  the  habit  of  going  to  receive  orders.  There  were  two  ways  of 
going  to  the  office  from  the  river  side,  viz.,  by  passing  by  means  of  a 
wherry  to  stairs  at  the  river  end  of  College  Street,  or  by  stepping  fh>m 

^  See  Bowcher  v.  NoidstTom,  1  Taunt.  568  (1809  );  General  Steam  Navigatioii  Co.  n 
British  and  Colonial  Steam  Navigation  Co.,  L.  R.  4  Ex.  238  (Ex.  Ch.  1869). ->E& 
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the  bargea  into  a  door-way,  and  thence  through  the  warehouse  to  the 
street;  the  latter  being  the  way  which  the  plaintiff  usually  adopted. 
In  passing  from  the  warehouse  into  the  street  on  the  occasion  in  ques- 
tion, the  plaintiff  was  knocked  down  by  a  sack  of  peas  which  were 
being  hoisted  from  a  wagon  by  means  of  a  crane  to  one  of  the  upper 
floors  of  the  warehouse,  the  rope  by  which  the  sack  was  being  hauled 
up  having  through  the  carelessness  of  the  defendant's  men  who  were  per- 
forming the  work  been  left  too  slack. 

Upon  this  state  of  facts  it  was  insisted  on  the  part  of  the  defendant; 
that,  inasmuch  as  the  injury  complained  of  was  the  result  of  careless- 
ness on  the  part  of  persons  engaged  with  the  plaintiff  in  one  common 
employment,  the  master  was  not  responsible. 

The  learned  Judge,  yielding  to  the  objection,  directed  a  verdict  to  be 
entered  for  the  defendant,  with  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  for  £150,  istgreed  damages,  if  the  court  should  be  of 
opinion  that  the  objection  was  untenable. 

t/l  Brown,  Q.  C.,  and  W»  G,  Harrison,  showed  cause  against  a 
motion  for  judgment  pursuant  to  the  leave  reserved. 

Harris,  in  support  of  the  rule. 

Brett,  J.  We  must  take  the  facts  which  were  proved  in  this  case 
to  be  these:  The  plaintiff  was  in  the  service  of  the  defendant,  who 
carries  on  the  conjoined  business  of  a  corn-merchant,  miUer,  ware- 
houseman, and  wharfinger,  upon  premises  abutting  on  one  side  on  the 
river  Thames,  but  which  premises  did  not  constitute  a  wharf  in  the 
ordinary  sense.  The  plaintiff's  duty  was  for  certain  wages  to  attend 
for  about  an  hour  and  a  half  before  and  an  hour  an  a  hdf  after  high- 
water  at  each  tide,  for  the  purpose  of  mooring  and  unmooring  the 
barges  which  came  to  the  warehouse  to  be  loaded  or  unloaded.  I  can- 
not gather  from  the  evidence  that  he  had  anything  to  do  with  assisting 
in  the  general  business  of  the  warehouse,  or  even  with  the  loading  or 
unloading  of  the  barges.  But  it  seems  to  me  that  it  was  proved  that 
the  going  from  the  barges  to  the  oflace  for  orders  was  an  habitual 
part  of  his  service,  and  that  the  only  way  to  get  there  (unless  by  water) 
was  to  go  into  and  through  the  warehouse  and  thence  to  the  public 
street  through  a  door  over  which  was  a  crane  by  means  of  which  sacks 
of  flour  and  grain  were  loaded  and  unloaded  into  and  from  wagons. 
It  does  not  appear  whether  or  not  he  was  bound  by  the  terms  of  his 
original  hiring  to  go  to  the  office  for  orders ;  it  is  enough  to  say  that  it 
had  become  his  usual  course  to  go  there  by  stepping  from  the  barges 
and  passing  through  the  warehouse.  That  being  so,  and  an  accident 
having  happened  to  him  by  the  negligence  of  other  servants  m  his 
master's  employ,  wliilst  he  was  so  passing  through  the  warehouse  to  the 
office,  the  question  is  whether  he  can  recover  damages  for  it  against  his 
master.  Now,  I  decline  to  say,  because  I  feel  a  difficulty  in  under- 
standing or  defining  it,  what  is  the  precise  principle  on  which  the  im- 
munity of  the  master  in  these  cases  rests.  But  I  am  bound  by  law  and 
by  the  authority  of  decided  cases  to  say  that  such  immunity  does  exist. 
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If,  under  circumstances  substantially  similar  to  those  of  the  present  case, 
the  courts  have  held  that  the  plaintiff  cannot  recover,  it  is  impossible 
for  me  to  break  from  those  decisions.  Inasmuch,  therefore,  as  I  am 
unable  to  distinguish  from  this  the  cases  of  Morgan  v.  Vale  of  Neath 
By.  Co.,  L.  R.  1  Q.  B.  149,  and  Tunney  v.  Midland  By.  Co.,  L.  R 
1  C.  P.  291,  I  feel  obliged,  however  much  I  r^ret  it,  to  decide 
against  the  plaintiff  upon  the  present  occasion. 

Archibald,  J.  I  must  confess  I  do  not  feel  so  much  difficulty  as  my 
Brother  Brett  does  in  deducing  from  the  authorities  the  principle  upon 
which  the  immunity  of  the  master  from  the  consequences  of  the  negli- 
gent acts  of  his  servants  in  these  cases  rests.  I  think  it  may  be  ex- 
pressed in  this  way :  When  a  man  enters  into  the  service  of  a  master, 
he  tacitly  agrees  to  take  upon  himself  to  bear  all  ordinary  risks  which 
are  incident  to  his  employment,  and,  amongst  others,  the  possibility  of 
injury  happening  to  him  from  the  negligent  acts  of  his  fellow-servants 
or  fellow-workmen.  The  question  is,  whether  the  injury  to  the  pluntill 
in  this  case  did  not  in  some  sense  arise  from  one  of  those  ordioaiy 
risks  of  the  service  he  was  engaged  in  which  must  or  ought  to  have 
been  in  his  contemplation  when  he  entered  into  it  It  appears  npoo 
the  evidence,  that,  though  it  was  no  part  of  the  plaintiffs  duty  to  assist 
in  the  general  work  of  the  warehouse,  as,  for  example,  in  the  raising  or 
lowering  sacks  to  or  from  the  upper  floors,  but  that  his  duty  was  con- 
fined to  the  care  and  management  of  the  craft  coming  to  the  premises, 
yet  it  seems  to  have  been  also  a  part  of  his  duty  to  go  to  the  office  for 
orders,  and  that  in  the  course  of  this  duty  he  would  have  to  psss 
through  the  warehouse  and  out  into  the  street  b}*  the  door  at  which  the 
process  of  lifting  the  sacks  from  the  wagon  was  carried  on,  where  he 
would  necessarily  have  to  encounter  the  risk  of  injury  fh>m  negligence 
of  others  in  the  same  employ,  —  one  of  the  contemplated  risks  of  the 
service.  This  seems  to  me  to  bring  the  present  case  wiUiin  the  prin- 
ciple laid  down  in  Priestley  v.  Fowler,  8  M.  &  W.  1 ,  and  the  other  cases 
to  which  our  attention  has  been  drawn,  and  I  think  we  shall  do  mueh 
mischief  by  over-refining  upon  it  I  entirely  agree  in  the  remarks  made 
by  Pollock,  C.  B.,  in  Morgan  v.  Vale  of  Neath  By.  Co.^  .  .  I  think  the 
evidence  here  shows  that  this  plaintiff  brought  himself  as  cleariy  within 
one  of  the  contemplated  risks  of  his  service  as  the  plaintiff  did  in  that 
case.  For  these  reasons,  I  think  that  the  verdict  for  the  defendant 
ought  to  stand. 

LiNDLET,  J.  I  am  of  the  same  opinion.  Looking  at  the  natnre  of 
the  plaintiff's  employment,  as  stated  by  himself,  it  seems  that  that 
included  the  going  through  the  warehouse  and  out  by  the  door  over 
which  the  sacks  were  being  hoisted.  It  is  true  there  was  another  way  of 
going  from  the  barges  to  the  office,  viz.,  by  water ;  but  that  was  not  the 
way  the  plaintiff  was  in  the  habit  of  going.  Having  regard  to  the  nile 
laid  down  by  numerous  authorities,  I  think  the  risk  in  question  was  one 

1  Here  was  qaoted  a  passage  from  Morgan  v.  Vale  of  Neath  Ky.  Co.,  ante,  p.  798. 
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to  which  the  plaintiff  tacitly  agreed  to  expose  himself  when  he  entered 
the  defendant's  service.  The  only  doubt  I  entei'tained  at  the  trial  was 
whether  the  plaintiff  was  at  the  time  of  the  accident  in  the  employ  of 
the  defendant  at  all.  His  duty  did  not  call  him  to  the  premises  at  that 
time.  Bat  he  was  in  the  habit  of  going  occasionally  to  see  what  he 
would  have  to  do  in  the  course  of  the  night,  and  to  prepare  for  it. 
And,  being  there,  he  was  called  by  the  manager  to  the  office.  The 
accident  therefore  happened  whilst  he  was  employed  about  his  master's 
business.  ^ule  discharged. 


SWAINSON  V.  THE  NORTH-EASTERN  RAILWAY  COMPANY. 

Exchequer  Division.     1877. 
Court  op  Appeal,     1878. 

[3  Ex.  D.  341.] 

The  plaintiff  sued  to  recover  damages  for  the  death  of  her  husband, 
who  was  killed  b}'  the  negligence  of  the  driver  of  one  of  the  defendants* 
engines. 

Waildy^  Q.  C,  for  the  plaintiff. 

(7.  HuaseUy  Q.  C,  and  C  Crompton^  for  the  defendants. 

Qur,  adv.  vvU, 

The  judgment  of  the  court  (Pollock  and  Huddleston,  BB.)  was 
delivei'ed  by 

Pollock,  B.^  Adjoining  Wellington  Street,  Leeds,  are  two  railway 
stations,  the  one  belonging  to  the  Great  Northern  Railwaj'  Company, 
and  the  other  to  the  North-Eastern  Railway  Company.  These  abut 
upon  each  other,  and  are  approached  from  the  south  by  lines  of  rails, 
two  of  which  belong  to  each  of  these  companies,  the  entrance  to  or 
exit  from  the  station  being  governed  by  signals  and  points,  which  are 
worked  by  signalmen  whose  duty  is  common  to  both  stations. 

The  deceased  man,  Swainson,  was  one  of  these  signalmen,  and  he  had 
acted  for  four  years  in  the  same  position.  He  was  engaged  and  paid 
by  the  Great  Northern  Railway  Company,  and  wore  their  uniform,  and 
was  not  made  aware  at  the  time  of  his  appointment  that  he  was  a  joint 
servant,  but  in  fact  his  duty  was  to  attend  to  the  North-Eastern  trains 
as  well  as  the  Great  Northern  as  to  points  and  signals,  when  any  en- 
gines or  trucks  had  to  be  transferred  fW>m  the  rails  of  one  company  to 
those  of  the  other ;  as  between  the  two  companies,  Swainson  was  one 
of  what  was  called  the  '^  joint  station  staff,"  all  of  whom  were  engaged 
and  paid  by  the  Great  Northern  Railway  Company ;  the  cost  of  their 
salaries  was  treated  as  a  joint  charge,  and  borne  equally  by  the  two 
companies,  and  when  Swainson  received  his  wages  at  the  end  of  each 
week,  he  signed  a  pay  sheet,  which  was  headed,  ^' Great  Northern 
Railway  Traffic  Department  Pay  Bill,"  ''Joint  Station  Staff." 

^  After  stating  the  nature  of  the  action.  —  Ed. 
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On  the  7th  of  May,  1875,  Swainson,  in  the  discharge  of  his  datj, 
was  standing  on  the  six-foot  space  between  the  Great  Noithem  animal 
and  the  North-Eastern  departure  lines.  A  North-Eastem  engine  came 
towards  the  station  on  the  Great  Northern  arrival  rails  with  some 
Great  Northern  coal  tracks,  and  Swainson  signalled  to  the  driver  to 
go  on  to  the  North-Eastern  departure  line.  The  driver  obeyed,  and 
went  on  to  that  line  until  he  passed  some  points,  when  he  reversed  his 
engine  and  backed  out  again,  having  a  van  before  the  engine,  which 
obscured  his  view  of  the  line.  Swainson  was  then  looking  in  the  other 
direction,  watching  a  train  coming  from  the  south,  and  failing  to  ob- 
serve the  engine  and  van  coming  out,  he  was  struck  by  the  step  of  the 
van,  knocked  down,  and  killed. 

Evidence  was  given  on  the  part  of  the  plaintiff  that  the  engine-driver 
had  not  turned  on  his  whistle  when  he  backed  out,  and  also  that  it  was 
unsafe  to  back  out  with  the  van  before  the  engine. 

At  the  close  of  the  case  my  Brother  Quain  left  two  questions  to  the 
Jury :  1st,  was  there  negligence  on  the  part  of  the  driver  of  the  defend- 
ants' engine?  and,  2d,  was  there  contributory  negligence  on  the  part 
of  the  deceased  man,  Swainson? 

The  jury  answered  the  first  of  these  questions  in  the  affirmative,  and 
the  second  in  the  negative.  We  see  no  grounds  for  disturbing  this 
verdict  as  being  against  the  weight  of  evidence  upon  either  quesUoD. 
The  counsel  for  the  defendants  raised,  however,  a  further  point,  viz., 
that  the  driver  of  the  engine  and  Swainson  were  engaged  in  a  common 
employment,  and  that  the  risk  which  resulted  in  his  death  was  inci- 
dental to  that  employment,  the  consequences  of  which  he  had  under- 
taken. The  learned  judge  ruled  against  the  defendants  upon  this 
point,  but  reserved  leave  to  move,  the  court  having  power  to  draw 
inferences  of  fact 

The  case  was  fully  and  ably  argued  before  us,  and  upon  the  fads 
and  finding  of  the  jury  it  is  clear  that  an  action  would  well  lie  against 
the  driver  of  the  engine,  by  whose  negligent  act  the  death  of  Swainson 
was  occasioned.  Whether  the  relation  of  Swainson  to  the  defendants 
was  such  that  this  action  can  be  maintained  against  the  defendants  is 
a  question  the  solution  of  which  is  more  diflScult,  and  requires  a  carefal 
consideration  both  of  the  facts  proved  and  of  the  law  property  appli- 
cable to  them. 

It  will  be  well,  in  the  first  place,  to  see  what  is  the  principle  affecting 
this  case,  which  can  be  gathered  ft'om  authority.  Up  to  a  certain  point 
this  is  clear :  wherever  the  person  injured  and  he  by  whose  negligent 
act  the  injur}*  is  occasioned  are  engaged  in  a  common  employment  in 
the  service  of  the  same  master,  no  action  will  lie  against  the  master  if 
he  be  innocent  of  any  personal  negligence.  The  negligence  of  a  fellow- 
servant  is  taken  to  be  one  of  the  risks  which  a  servant,  as  between  him- 
self and  his  master,  undertakes  when  he  enters  into  the  service.'  .  .  . 

1  Citing  Priestley  v.  Fowler,  ante,  p.  773 ;  Hutchinson  p.  The  York,  Newcastle,  A 
Berwick  Ry.  Co.,  6  Ex.  343;   Wiggett  v.  Fox,  11  Ex.  832:   Wilson  p.  Merrr,  ;wi^ 
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IHcta  are  to  be  found,  howeyer,  in  some  of  the  cases,  which  tend  to 
suggest  that  the  principle  ought  to  be  applied  to  cases  in  whioh  the 
element  of  common  service  may  be  wanting.  There  is  great  difficulty 
in  so  holding,  because  when  it  is  said  that  the  servant  undertakes  the 
risk  of  the  negligent  acts  of  his  fellow-servant,  the  question  arises, 
**  Undertakes  to  whom  ?  '^  and  the  proposition  must,  we  think,  be  lim- 
ited by  confining  the  undertaking  to  the  master  of  the  servant  who  is 
supposed  to  give  it,  and  that  it  cannot  reasonably  be  extended  to 
strangers,  or  those  who,  though  having  some  interest  in  a  Joint  opera- 
tion, are  not  in  some  sort  the  master  of  the  person  injured.  It  is  not 
necessary,  in  the  view  which  we  take  of  this  case,  to  pursue  this 
further.*  .  .  . 

The  deceased  man,  Swainson,  though  engaged  by  the  Great  North- 
em  Company  and  wearing  their  uniform,  was  one  of  a  joint  staff,  and 
for  four  years  had  received  his  weekly  wages  as  such ;  he  was  there- 
fore practically  in  the  service  of  two  companies,  who  quoad  his  service 
and  employment  were  partners.  But  fhrther  than  this,  as  was  said  by 
Lord  Colonsay  in  Wilson  v.  Merr}',  L.  R.  1  H.  L.  Sc.  345,  ^^  we  must 
look  to  the  functions  the  party  discharges,  and  his  position  in  the  or- 
ganization of  the  force  employed,  and  of  which  he  forms  a  constituent 
part."  Referring,  then,  to  the  duties  of  Swainson,  and  the  very  acts 
on  which  he  was  engaged  at  the  time  of  his  death,  the  evidence  shows 
that  they  were  not  performed  as  servant  of,  or  for  the  benefit  of,  one 
compan}'  only,  but  were  essentially  necessary  for  the  common  busi- 
ness of  both,  namely,  the  interchange  of  the  traffic  between  the  two 
stations. 

The  case,  therefore,  falls  within,  and  is  governed  by,  the  principle 
that  where  there  is  common  employment  in  common  service,  the  master 
is  not  liable,  and  our  decision  must  be  for  the  defendants,  for  whom 
judgment  must  be  entered.  Judgment  for  the  defendants. 

The  plaintiff  appealed. 

Benjamin,  Q.  C,  and  WiUis,  Q. C.  {T.  Z.  WUktmon  with  them),  for 
the  plaintiff. 

C.  BfisseQy  Q.  C,  and  C.  Crompton,  for  the  defendants. 

Willis,  Q.  C,  replied.  Our.  adv.  vuU. 

Bramwell,  L.  J.  I  think  that  the  reasoning  of  the  judgment  in  the 
Exchequer  Division  shows  that  this  appeal  must  be  allowed ;  and  I  am 
inclined  to  surmise  that  the  facts  were  misconceived.  The  principle 
governing  the  liability  of  a  master  may  be  stated  in  the  following  man- 
ner :  he  is  liable  for  an  injury  done  to  a  stranger  by  his  servant  acting 
within  the  scope  of  the  lattei^s  authorit}',  because  the  stranger  has  had 
no  hand  m  the  choice  of  the  servant.    This  seems  a  sound  rule  of  law ; 

p.  S42 ;  Morgan  v.  Vale  of  Neath  Ry.  Co.,  ante,  p.  798 ;  Lovell  r.  HoweU,  anU,  p.  810. 
—  Ed. 

1  Here  were  stated  Vobs  v.  Lancashire  &  Yorkshire  Ry.  Co.,  2  H.  &  N.  728 ;  and 
Warbarton  r.  Great  Western  Ry.  Co.,  L.  R.  2  Ex.  30.  —  Ed. 
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but  where  a  person  b  injored  by  the  negligence  of  a  fellow-servant,  a 
different  rale  prevails.  This  latter  rule  is  not  limited  to  the  case  of 
servants ;  it  extends  to  guests,  who  cannot  sue  the  master  of  the  house 
for  an  injury  done  by  his  servants.  We  must  consider  what  obligations 
a  servant  takes  upon  himself ;  it  is  sometimes  said  that  he  contracts  to 
take  upon  himself  the  risks  of  his  sendee.  But  the  proposition  may 
also  be  stated  as  follows,  namelj*,  that  he  has  not  stipulated  for  t 
right  of  action  against  his  master  if  he  sustains  damage  from  the  negli- 
gence of  a  fellow-servant.  The  two  forms  of  the  proposition  seem  to 
me  substantially  the  same ;  in  either  case  it  is  necessary  to  prove  that 
a  relation  has  been  established  between  the  pei^on  who  complains  and 
the  master  of  the  person  who  does  the  injury ;  and  this,  I  think,  was 
the  view  of  the  law  adopted  in  the  Exchequer  Division.  But  I  differ 
from  them  in  the  view  taken  of  the  fkcts.  The  defendants  were  not  m 
any  manner  the  masters  of  Swainson ;  it  is  true  that  he  was  one  of  the 
joint  station  staff,  and  he  was  bound  to  discharge  some  duties  for  their 
benefit,  but  they  could  give  him  orders  onl}'  bj*  permission  of  the  Great 
Northern  Railway  Company.  Again,  could  the  defendants  have  sus- 
tained an  action  against  Swainson  for  incompetence  in  the  dischaige  of 
his  duties  whereby  they  suffered  damage?  It  is  plain  they  could  not 
It  may  seem  strange  that  if  there  had  been  a  partnership  between  the 
defendants  and  the  Great  Northern  Railwa}*  Company  as  to  the  busi- 
ness carried  on  at  the  joint  station,  neither  company  would  have  been 
liable  for  the  injury  done  to  their  servants ;  and  it  may  be  argued  that 
the  onl}*  difference  between  a  partnership  and  the  mode  of  conducting 
the  business  in  the  present  case  is  one  of  form.  But  the  answer  is 
that  in  the  case  of  a  partnership  Swainson  would  have  been  entitled  to 
a  remedy  against  the  defendants  in  the  event  of  the  non-payment  of 
his  wages ;  and  though  in  point  of  fact  this  may  not  have  been  a  great 
advantage,  yet  the  principle  remains  the  same.  It  may  be  said  that  in 
working  the  signals  for  the  defendants'  engine  he  was  a  volunteer 
working  for  both  companies,  and  was  in  a  common  emplo3'ment  with 
the  driver ;  but  I  do  not  think  that  that  contention  would  be  welU 
founded.  It  would  resemble  the  case  where  a  carman  receiving  cotton 
was  injured  by  the  negligence  of  the  servants  of  the  brokers  empk)yed 
in  delivering  it,  and  it  was  held  that  the  brokers  were  liable,^  for  fhe 
carman  and  the  servants  of  the  brokers  were  not  under  the  same  con- 
trol, and  were  not  members  of  a  common  establishment ;  the  work  was 
joint,  but  the  employment  was  different  Moreover,  in  the  present 
case,  Swainson  at  the  moment  when  the  accident  happened  was  no 
longer  engaged  in  a  common  employment  with  the  driver  of  the  defend- 
ants' engine. 

I  am  of  opinion  that  the  judgment  must  be  reversed. 

Brett,  L.  J.    I  am  of  the  same  opinion.     We  are  not  entitled  to 
consider  the  origin  of  the  rule  which  exempts  a  master  fh>m  liability 

1  See  Abraham  o.  Reynolds,  5  H.  &  K.  148. —Bar. 
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when  his  servant  is  injured  by  the  negligence  of  a  fellow-servant ;  but 
it  has  been  said  that  the  exemption  depends  upon  an  implied  contract 
entered  into  between  the  master  and  servant.  I  think,  however,  that 
the  plaintiff  in  the  present  case  is  entitled  to  recover,  because  at  the 
time  of  the  accident  the  deceased  was  not  in  a  common  service,  nor 
engaged  in  a  common  employment  with  the  driver  of  the  engine,  nor 
engaged  in  a  joint  operation.  I  think  that  the  authorities  bear  out  the 
proposition  laid  down  in  the  Exchequer  Division,  that  in  order  to  give 
rise  to  the  exemption  there  must  be  a  common  employment  and  a  com- 
mon master.  It  is  not  necessary  that  there  should  be  a  common  service 
for  a  definite  time,  or  at  fixed  wages ;  for  the  exemption  exists  in  the 
case  of  volunteers  and  of  other  persons,  where  plainly  there  has  been  no 
contract  for  payment.  A  volunteer  puts  himself  under  the  control  of 
another  person,  and  in  respect  of  that  other  person  he  is  for  the  time 
being  in  the  position  of  a  servant  For  the  defendants  it  was  not  denied 
that  this  doctrine  is  well  established ;  but  it  was  contended  that  the 
driver  of  the  engine  and  the  deceased  were  collaborators.  To  a  cer- 
tain extent  I  should  agree  with  the  argument ;  but  the  question  is,  did 
the  deceased  adopt  such  terms  of  service  as  placed  him  under  the 
orders  of  the  defendants?  If  he  did,  I  think  that  would  be  suflScient 
to  exempt  them  from  liabilit}'.  That  Swainson  became  their  servant 
pursuant  to  contract  could  not  be  maintained :  the  only  circumstance 
giving  color  to  such  an  argument  was  his  signature  to  certain  pay* 
sheets ;  but  that  is  clearl}'  insufiScient  to  constitute  him  the  defendants* 
servant.  It  was  contended  that  as  regards  the  use  of  the  station  the 
two  railway  companies  were  practically  partners.  I  cannot  come  to 
the  conclusion  that  they  were :  therefore  no  contract  existed  between 
Swainson  and  the  North-Eastem  Railway  Compan}',  and  he  was  ser- 
vant to  the  Great  Northern  Company  alone.  Then  did  he  adopt  such 
terms  of  service  as  placed  him  under  the  orders  of  the  defendants?  If 
the  question  had  been  properly  raised,  it  might  have  become  necessary 
to  consider  whether  in  signalling  the  defendants'  engine  to  move  from 
the  Great  Northern  rails  he  did  adopt  the  terms  of  such  a  service ;  but, 
at  all  events,  he  ceased  to  be  under  the  orders  of  the  defendants  when 
he  had  finished  with  the  operation  of  signalling,  and  I  doubt  whether 
he  was  under  their  orders  even  whilst  he  was  engaged  in  that  operation. 
What  was  the  state  of  affairs  when  the  accident  happened  ?  The  train 
bad  been  changed  from  the  Great  Northern  line  on  to  the  North-Eastem 
line.  Swainson  then  had  nothing  further  to  do  with  the  North-Eastern 
line :  he  was  acting  solely  on  behalf  of  the  Great  Northern  Railway 
Company,  and  was  not  assuming  to  act  upon  behalf  of  the  North- 
Eastem  Railway  Compan3\  Upon  the  other  hand,  the  driver  of  the 
engine  was  solely  under  the  control  of  the  defendants.  It  seems  to 
me  that  the  two  men  were  strangers  to  one  another,  and  not  fellow- 
servants. 

Cotton,  L.  J.     I  am  of  opinion  that  the  Judgment  of  the  Exchequer 
Division  must  be  reversed.    The  driver  of  the  engine  was  the  servant 
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of  the  North-Eastern  Railway  Compam*,  and  the  act  of  a  seryant  is  the 
act  of  his  employer,  therefore  the  defendants  are  prima  fade  liable ; 
but  it  is  a  rule  that  where  one  member  of  an  establishment  is  injured 
by  the  negligence  of  another  member  of  it,  the  master  is  not  answer- 
able.  It  is  unnecessary  to  consider  how  the  rule  arises ;  but  it  is  dear 
that  if  a  person  takes  upon  himself  to  act  as  a  member  of  an  establish- 
ment,  he  cannot  maintain  an  action  against  the  head  of  it  for  an  injoiy 
occasioned  by  the  negligence  of  any  person  belonging  to  it.  A  volun- 
teer is  in  the  same  position  as  a  servant :  Degg  «.  Midland  Ry.  Go., 
1  H.  &  N.  773.  It  must  be  shown  that  in  some  sense  the  deceased  was 
the  servant  of  the  defendants ;  but  he  and  the  driver  of  the  engine  were 
not  acting  together  at  the  moment  of  the  accident ;  they  were  doing 
nothing  whatever  in  common.  For  the  reasons  assigned  by  Brett,  L.  J., 
which  I  need  not  go  through,  I  think  that  the  shunting  was  over,  and 
that  the  driver  of  the  engine  had  again  become  solely  the  servant  of 
the  defendants ;  he  had  passed  the  bit  of  line  which  led  from  the  Great 
Northern  Company's  rails  to  those  of  the  defendants,  and  had  nothing 
more  to  do  with  the  former  company.  Then  the  circumstance  of 
Swainson's  signing  the  pay-sheet  did  not  constitute  him  the  servant  of 
the  defendants.  It  is  true  that  he  was  a  member  of  the  *^  joint  statioD 
staff,''  but  the  Great  Northern  Railway'  Companj*  had  no  power  to 
pledge  the  defendants'  credit  to  Swalnson,  who  was  under  the  orders 
of  that  company  alone ;  during  the  shunting  operations  he  might  at> 
tend  to  any  suggestions  which  might  be  made  to  him  on  behalf  of  the 
defendants,  but  that  did  not  make  him  a  servant  of  the  defendaolB. 
It  may  be  said  that  the  defendants  paid  him  a  portion  of  his  wages, 
and  that  this  created  the  relation  of  master  and  servant  between  them; 
but,  in  truth,  the  Great  Northern  Company  paid  the  whole  of  his 
wages,  and  one-half  of  them  was  repaid  by  the  defendants.  And  opoo 
the  facts,  I  come  to  the  conclusion  that  all  those  employed  by  the 
Great  Northern  Railway  Company  were  paid  by  them  alone. 

Judgment  reversed.^ 

^  And  see  Wood  v.  Cobb,  ante,  p.  190;  Mnrray  v.  Cimie,  onfe,  p.  206 ;  JohnaoD  v. 
City  of  Boston,  1 1 8  Mass.  1 14  (1875) ;  Roarke  v.  White  Moss  Colliery  Ca,  anie,  p.  S29; 
Johnson  r.  Lindsay,  [1891]  A.  C.  371 ;  Brow  v.  Boston  &  Albanj  Railroad  Co.,  157 
Mass.  399  (1892);  Morgan  v.  Smith,  1 59  Mass.  570(1 893} ;  Reagan  v.  Casey,  1 60  Maai 
874  (1894). 

As  to  Tolanteers,  see  Begg  v.  Midland  Railway  Co.,  1  H.  ft  N.  773  (1857) ;  Pottat 
V.  Faulkner,  1  B.  &  S.  800  (Ex.  Ch.  1861) ;  Holmes  v.  North-Eastem  RaOwajCo, 
L.  R.  4  Ex.  254  (1869),  s.  G.  L.  R.  6  Ex.  123  (Ex.Ch.  1871) ;  Flower  v.  PennsjlTaan 
Railroad  Co.,  69  Pa.  211  (1871);  Wright  v.  London  &  North-Westem  Railway  Co, 
1  Q.  B.  D.  852  (C  A.  1876) ;  Street  Railway  Co.  v.  Bolton,  43  Ohio  St  224  (I88S).- 
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HOUSTON  AND  GREAT  NORTHERN  RAILROAD  CO.  v. 

MILLER. 

SUFBEME  COUBT  OF    TeXAS.      1879. 
[51  Ttx.  270.] 

Ebsob  fh>m  Harris.    Tried  before  the  Hon.  Jambs  Mastbbsoh. 

Bctker  S  BoUs^  for  plaintiff  in  error. 

John  T.  JBdrcaurt^  for  defendant  in  error. 

BoNNEB,  J.  This  snit  involves  the  question  of  the  liability  of  the  mas- 
ter at  the  snit  of  an  employee,  who  was  a  minor,  for  damages  sustained 
by  reason  of  the  alleged  negligence  of  a  fellow-servant ;  the  liability  of 
the  master  to  the  father  of  the  minor,  who  was  employed  without  the 
consent  of  the  father,  having  been  considered  by  this  court  in  a  branch 
of  this  same  case.     (Railroad  Co.  v.  Miller,  49  Tex.  822.) 

Since  the  trial  of  the  cause  below,  it  has  become  the  settled  law  of 
this  court,  in  accordance  with  the  well-established  line  of  decisions  in 
Great  Britain  and  in  this  country,  that  the  master  is  not  liable  for  inju- 
ries sustained  by  his  servant  through  the  negligence  or  default  of  a  feU 
low-servant  Price  v.  Navigation  Co.,  46  Tex.  535 ;  Robinson  v.  Railway 
Co.,  46  Tex.  540. 

The  plaintiff  was  the  employee  of  the  defendant  company,  and  his 
injuries  are  alleged  to  have  been  caused  b}'  the  negligence  of  the  en- 
gineer, who  was  a  fellow-servant  Tested  by  the  rule  announced  in  the 
above  cases,  so  much  of  the  first  subdivision  of  the  chaise  of  the  court 
as  authorized  the  jury  to  find  for  the  plaintiff  by  reason  of  the  alleged 
negligence  of  the  engineer^  was  error,  unless  the  fact  that  the  plaintiff 
was  a  minor  made  his  case  an  exception  to  this  general  rule. 

The  contract  of  a  minor,  made  without  the  consent  of  his  father,  for 
necessaries,  or  for  employment  in  a  legitimate  business  by  means  of 
which  necessaries  could  be  obtained,  is  not  void,  but  in  many  cases 
commendable.  If  fair  and  made  in  good  faith,  in  the  usual  course  of 
business,  it  would  he  valid  until  avoided  by  the  minor  himself,  or  bj*^ 
act  of  the  parent  In  the  exercise  of  his  superior  right  to  demand  his  ser- 
vices. To  require  that  in  such  cases  parties  employing  minors  should 
be  held  thereby  to  be  insurers  against  the  risks  usnallj-  incident  to  such 
employment  would  vii-tually  result,  in  many  instances,  in  an  undue  re- 
straint upon  this  important  class  of  our  citizens  in  obtaining  the  means 
of  a  legitimate  livelihood,  and  would  tend  to  promote  idleness  and  con- 
sequent demoralization.  We  do  not  believe  that,  upon  sound  principles 
of  public  policy  or  authority,  the  mere  fact  that  an  employee  is  under  the 
age  of  twenty-  one  years  should  shield  him  from  the  usual  responsibility 
incident  to  an  honest  employment  voluntarily  assumed  by  himself.  This 
rale,  however,  should  not  be  enforced  against  a  child  of  tender  years, 
who  evidently  would  not  have  the  requisite  discretion  and  experience  to 
be  a  suitable  employee  in  a  dangerous  business.    Railway  Ca  9.  Elliott* 
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1  Cold.  (Tenn.)  619  ;  Gartland  v.  Railway  Co.,  67  111.  498 ;  King  v.  Bail- 
road  Corp.,  9  Cush.  112  ;  Railway  Co.  v,  Harne}',  28  Ind.  28  :  Railroid 
Co.  V,  Gladmoii;  15  Wall.  401 ;  Shear.  &  Red.  on  Neg.  sees.  50,  97. 

We  are  of  opinion,  then,  that  the  error  assigned  apon  this  part  of  the 
firat  subdivision  of  the  charge  of  the  court  was  well  taken.^  .  •  . 

Reversed  and  remanded} 


BRODEUR  V.  THE  VALLEY   FALLS  COMPANY. 
Supreme  Court  of  Rhode  Island.     1889. 

[16  22.  /.  448.] 

Trespass  on  the  case.     On  demurrer  to  the  declaration. 

This  action  was  brought  to  recover  damages  for  the  death  of  the 
plaintiff's  husband,  caused  by  the  alleged  negligence  of  the  defendant 
The  deceased  was  killed  by  a  barrel  which  was  thrown  out  of  a  door  by 
one  of  the  defendant's  employees. 

The  defendant  is  a  corporation  engaged  in  the  manufacture  of  cottoo 
goods  in  the  town  of  Lincoln,  State  of  Rhode  Island,  where  it  has  its 
manufactory  and  a  large  number  of  emploj-ees.  It  has,  under  the 
officers  of  the  corporation,  a  general  superintendent,  who  has  imme- 
diate contix)l  and  direction  of  all  the  emploj'ees.  It  has  also  overseen 
of  the  different  rooms  or  departments,  such  as  the  slashing  room,  weave 
room,  spinning  room,  machine  shop,  blacksmith  shop,  boiler  room,  dbc 
all  under  the  direction  and  control  of  the  general  su[)erintendent,  who 
takes  his  direction  from  the  officers  of  the  corporation.  The  deceased 
was  employed  as  second  hand,  that  is,  second  foreman,  under  the  regu- 
lar foreman  of  the  machine  shop,  in  the  machine  shop  department,  and 
took  his  orders  from  his  Immediate  foreman  or  the  general  superintend- 
ent His  duties  were,  in  common  with  others  employed  in  the  machine 
shop  department,  to  assist  in  keeping  defendant's  machinery  in  the  sev- 
eral ix)oms  or  departments  in  proper  repair  or  condition,  and,  in  case  of 
any  breakage  of  machinery,  to  oversee  and  assist  in  its  repair,  under 
the  direction  of  his  immediate  foreman  or  the  general  superintendent 
In  the  performance  of  these  duties  he  was  brought  at  different  times 
into  all  the  different  rooms  or  departments  of  defendant's  mills.  Od 
the  second  day  of  April,  1884,  the  deceased  was  crossing  an  open 
court  or  yard,  from  the  machine  shop  to  the  cast-iron  room,  so  called, 
he  being  then  and  there  engaged  about  his  work  in  the  machine  shop  at 
defendant's  mill,  and  while  passing  across  said  yard  was  struck  upon 
his  head  by  an  empty  barrel  which  was  thrown  by  the  overseer  of  the 

1  The  remainder  of  the  opinion  pointed  ont  two  other  errors. — Ed. 

*  See  King  v,  Boston  &  Worcester  Raibosd  Corporation,  9  Cosh.  118  (1S51) ;  Ftt 
0.  Central  Pacific  Railroad  Co.,  72  Cal.  38  (1887). 

Compare  II.  &  G.  N.  Bailroad  Ca  v.  Miller,  49  Tex.  883  (1S7S) ;  BailztMMl  C^  » 
Fort,  17  WalL  553  (1873).— Ed. 
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slashing  and  dressing  room  from  the  fourth  storj'  of  the  building  in 
which  the  machine  shop  is  situated,  and  thereby  fatally  injured.  Said 
deceased  was  net  subject  to  the  orders  of  the  overseer  of  said  slashing 
room,  but  it  was  his  duty,  in  case  said  overseer  should  report  to  him  that 
any  of  the  machinery  in  his  department  was  out  of  repair  or  broken,  to 
oversee  the  repair  of  the  same,  subject  to  the  orders  of  his  immediate 
foreman  and  general  superintendent  aforesaid. 

On  the  said  second  da}'  of  April,  1884,  the  deceased  was  not  em- 
ploj'ed  or  at  work  in  said  slashing  room  or  department,  but  was 
employed  and  at  work  in  the  machine  shop,  which  is  situated  on  the 
ground  floor  and  feet  under  the  slashing  room  aforesaid. 

The  said  overseer  of  said  slashing  room  was  not,  on  said  day,  at  work 
in  the  machine  shop  or  with  the  deceased.  The  barrel  was  thrown  with- 
oat  proper  precautions. 

February  9, 1889.  Stikess,  J.  The  question  raised  by  this  demun'er 
is,  whether  the  deceased  and  the  foreman  of  the  slashing  room  were  fel- 
low-servants, within  the  meaning  of  the  rule  which  exempts  the  master 
from  liability  to  his  servant  for  an  injury  received  through  the  negli- 
gence of  a  fellow-servant  in  the  course  of  their  common  service.  The 
plaintiff  contends  that  they  were  not,  because  they  were  not  emploj-ed 
in  the  same  department.  The  cases  cited  by  the  plaintiff,  excepting 
those  in  Illinois,  are  plainly  distinguishable  fh>m  the  case  at  bar. 
Thus  in  Chicago  &  Milwaukee  Railroad  v.  Ross,  112  U.  S.  377,  it  was  held 
that  an  engineer  was  not  a  fellow-servant  with  a  conductor  in  charge,  and 
to  whom  the  company  had  given  the  right  to  command  the  movements 
of  the  train  and  to  control  the  persons  employed  on  it,  upon  the  ground 
that  the  conductor  should  be  treated,  being  so  in  fact,  as  the  personal 
representative  of  the  corporation,  for  whose  negligence  it  was  respon- 
sible to  subordinate  servants.  In  Moon's  Adm'r  t?.  R.  &  A.  R.  R.,  78 
Ya.  745,  the  company  was  building  a  new  road,  and  the  construction, 
at  the  place  of  injury,  was  in  charge  of  a  section  master,  who  was  held 
not  to  be  a  fellow-servant  with  a  train  hand,  the  company  having  dele- 
gated to  an  agent  a  duty  incumbent  upon  it  It  was  also  held  that  a 
conductor,  having  control  and  direction,  was  not  a  fellow-servant  with 
the  train  hand,  but  his  superior.  In  Ford  t?.  Fitchburg  Railroad  Co., 
110  Mass.  240,  the  company  was  held  liable  for  not  providing  a  proper 
engine,  and  in  Davis  v.  Railroad  Co.,  55  Vt.  84,  for  a  defective  road-bed. 
These  cases  stand  upon  very  different  considerations  from  the  one 
before  us.  The  duty  of  the  master  to  furnish  suitable  machinery  and 
appliances,  and  to  keep  the  same  in  repair,  is  unquestioned.  It  is  also 
well  settled  that,-  when  a  master  delegates  to  a  servant  duties  which  be- 
long to  himself,  the  servant  will  occupy  the  place  of  the  master,  not  that 
of  fellow-servant  with  other  employees,  and  the  master  will  remain  as 
responsible  for  the  negligence  of  this  servant  as  if  he  were  personally 
gnilt}'  of  it  himself  Mulvey  v.  R.  I.  Locomotive  Works,  14  R  I.  204. 
In  the  present  case  the  deceased  was  not  under  the  overseer  of  the 
slashing  room,  nor  did  the  latter  stand  in  the  place  of  the  principal 
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with  reference  to  the  deceased.  Bat  the  decisive  question  in  this  case 
is,  whether  the  circumstances  set  forth  amount  to  fellow-servioe,  as  the 
term  is  used  in  law.  The  cases  in  Illinois  are  directly  in  favor  of  the 
plaintiffs  contention.  They  proceed  upon  the  distinct  ground  that,  to 
constitute  workmen  under  the  same  master  fellow-servants,  thev  mast 
directly  co-operate  with  each  other,  or,  b}'  their  usual  duties,  be  brought 
into  such  habitual  association  as  to  have  the  power  of  influencing  each 
other  to  the  exercise  of  constant  caution,  b}*  example,  advice,  encour- 
agement, and  by  reporting  delinquencies.  In  the  case  of  Chicago  & 
N.  W.  R.  R.  V.  Moranda,  93  III.  302,  the  coui*t  reviews  and  affirms  its 
position  at  length.  It  remarks,  however:  ^^  Although  the  distinction 
taken  by  this  court  between  these  two  classes  of  co-servants,*'  t.  e.,  those 
employed  in  the  same  department  and  those  employed  in  separate  and 
disconnected  branches  of  the  business,  ^'  has  not  the  sanction  of  the 
courts  of  England,  nor  that  of  most  of  the  courts  of  last  resort  in  this 
country,  we  think,  on  principle,  it  is  a  distinction  that  ought  to  be 
taken." 

But  this  distinction  has  not  been  overlooked  in  the  adjudications  upon 
this  subject.  In  the  earl}'  case  of  Farwell  v.  Boston  &  Worcester  B.  R. 
Corp.,  4  Met.  49,  the  consideration  of  a  distinction  between  those  two 
classes  of  cases  was  pressed  upon  the  court.^  .  .  .  Tlie  reasons  here 
set  forth  are  a  strong  answer  to  the  position  taken  in  the  Illinois  cases. 
The}'  show  an  obvious  impracticability  in  trying  to  gauge  the  liability 
of  an  employer,  in  a  complex  business,  by  the  independence  of  its  dif- 
ferent branches,  or  by  the  intercommunication  of  those  employed.  Not 
only  would  it  be  almost  impossible,  in  manj*  cases,  to  separate  the  work 
into  distinct  departments  and  to  discern  their  dividing  lines,  but  inci- 
dental duties,  changing  the  relations  of  workmen  to  each  other,  would 
varj'  also  the  master's  liabilit}'.  He  would  thus  be  liable  for  the  negli- 
gence of  a  servant  at  one  time  or  place  and  not  at  another.  Without  a 
personal  supervision  of  all  his  help  in  all  their  work,  he  could  not  know 
when  he  was  responsible  and  when  he  was  not.  Moreover,  such  a  rale 
would  govern  the  liability  of  a  master  when  the  groundwork  upon  which 
the  rule  is  founded  did  not  exist  For  if  the  test  of  liability  be  that  of 
the  separate  and  independent  duties  of  the  servants,  they  may,  never- 
theless, be  so  near  each  other  as  to  be  able  to  exert  a  mutual  inflaenoe 
to  caution ;  or,  if  it  be  that  of  association,  they  may  still  be  in  the  same 
department,  but  unable,  fh>m  their  duties  or  position,  to  exert  such  in- 
fluence. But,  aside  from  these  considerations,  we  do  not  think  the  rale 
is  correct  in  principle.  The  principle  upon  which  the  determination  of 
Farwell  v.  Boston  &  Worcester  R.  R.  Corp.  proceeded  is  the  same  that  has 
been  generally  followed  in  England  and  in  this  country,  namely,  that  the 
rights  and  liabilities  of  both  master  and  servant  are  those  which  grow 
out  of  their  contract  relation.  The  master  impliedly  agrees  to  use  dae 
care  for  the  safety  of  his  servant,  in  providing  suitable  places  and  ap- 

^  Here  was  quoted  a  passage  from  Farwell  v.  Boston  &  Worcester  Railroad  Caip<^ 
ration,  ante,  p.  7S6.  —  Ed. 
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pliances  for  work ;  and,  as  is  universally  conceded,  the  servant  agrees 
to  assume  the  ordinary  risks  of  his  employment.  The  most  common 
risks  of  service  spring  from  the  negligence  of  fellow-servants.  When 
one  works  with  others,  he  knows  that  his  safet}-  depends  on  the  exer- 
cise of  care  by  those  around  him,  as  their  safety  depends  also  upon  his 
own  caution.  No  man  can  enter  into  an  employment  without  a  thought 
of  this.  Negligence,  therefore,  among  workmen  is  a  breach  of  the  dut}' 
which  each  owes  to  the  others,  and  not  a  breach  of  the  master's  duty,  if 
he  has  exercised  the  care  that  is  required  of  him.  For  his  own  negli- 
gence the  master  must  answer ;  but  for  that  of  others,  which  is  a  risk 
incident  to  every  employment,  he  has  not  agreed  to  be  responsible,  but 
on  the  contrary  the  servant  has  impliedly  agreed  to  assume  it  upon  him- 
self. The  contract  relation,  therefore,  puts  them  outside  of  the  rule 
which  makes  a  master  liable  to  a  stranger  for  the  negligence  of  his 
agent ;  for  respondeat  superior  is  based  upon  considerations  of  public 
policy  which  are  not  called  for  in  the  relation  between  master  and  ser- 
vant. The  cases  cited  by  the  defendant  abundantly  illustrate  and  sup- 
port the  generally  recognized  doctrine  that  servants  under  the  same 
master,  in  a  common  service,  are  fellow-servants,  although  they  may  be 
engaged  m  different  departments  of  labor. 

But  the  plaintiff  further  contends,  even  in  this  view  of  the  case,  it  is 
only  the  ordinary  risks,  which  can  be  reasonably  foreseen  and  taken 
into  account,  that  the  servant  assumes ;  and,  consequently,  since  the 
deceased  could  not  foresee  such  an  act  of  carelessness  as  the  throwing 
of  the  barrel,  it  is  not  within  the  lisks  assumed.  We  have  already'  said 
that  the  ordinary  risks  include  the  carelessness  of  others.  This  rule  is 
distinctly  recognized  in  Railroad  Company  v.  Fort,  17  Wall.  553,  one 
of  the  cases  cited  by  the  plaintiff  upon  this  point.  The  court  saj^: 
^^  The  employee,  in  entering  the  service  of  the  principal,  is  presumed  to 
take  upon  himself  the  risks  incident  to  the  undertaking,  among  which  is 
to  be  counted  the  negligence  of  fellow-servants.*'  In  that  case  a  boy  of 
tender  years  was  sent  by  a  superior,  whose  oi*ders  he  was  required  to 
obey,  to  adjust  a  belt  in  a  dangerous  place,  outside  of  his  regular  duties, 
in  ignorance  of  the  danger.  There  is  a  wide  difference  in  the  applica- 
tion of  the  rule  in  such  a  case  and  in  the  case  at  bar.  The  argument  of 
the  plaintiff  here,  if  followed,  would  abrogate  the  rule ;  for  the  careless 
acts  of  another  are  just  the  ones  that  cannot  be  foreseen.  If  they  could 
be,  it  would  be  because  they  were  a  part  of  the  ordinary  way  of  doing 
things,  and,  therefore,  presumably  not  negligent  They  are,  neverthe- 
less, a  part  of  the  ordinary  risks.  We  think  the  plaintiff's  claim  that 
the  deceased  and  the  overseer  of  the  slashing  room  are  not  to  be 
regarded  as  fellow-servants  is  untenable,  and  that  the  demurrer  to  the 
declaration  must  be  sustained.  Demurrer  sustained,^ 

J^atrick  J.  McCarthy^  for  plaintifll 

James  M.  Ripley^  for  defendant 

^  Ace:  Gormlej  v.  Ohio  &  Mississippi  By.  Co.,  72  Ind.  31  (ISSO).  —  ElK 
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SECTION  II.  {continued). 
(B)  SuiTABLB  Appliances,  Aobnts,  Prbmisbs.  and  Rboulatioiis.   An> 

HEREIN  OF  THE  ViCB-PbINGIPAL  DoCTBINB. 

THE  LITTLE  MIAMI  RAILROAD  COMPANY  v.  STEVENS. 

Supreme  Court  of  Ohio.     1851. 

[20  OA/o,415.]l 

Error  to  the  Common  Pleas  of  Hamilton  County. ' 

Charles  Fox  and  French^  for  plaintiff  in  error. 

George  E,  Pugh^  Peter  Zinn^  George  H.  Pendletoriy  and  D.  T. 
Wright^  for  defendant  in  error. 

Caldwell,  J.  Stevens  was  the  engineer  on  one  of  the  trains  of  cars 
of  the  Little  Miami  Railroad  Company.  The  upward  and  downward 
trains  of  cars  had,  previous  to  August  13,  1846,  passed  each  other  at 
Plainville,  about  nine  miles  from  Cincinnati.  A  change  of  the  place  of 
passing  had  been  determined  on,  namel}',  that  the  cars  should  pass  at 
Columbia,  instead  of  Plainville,  the  two  places  being  about  three  mileB 
apart.  This  change  was  to  take  place  on  the  13th  of  August^  1846,  the 
day  on  which  the  collision  occuiTed.  It  is  the  universal  custom  of  the 
company,  when  a  change  of  this  kind  takes  place,  to  give  the  engineers 
a  printed  card,  setting  forth  the  times  of  starting,  places  where  the  cars 
are  to  pass,  time  of  running,  &c.,  containing  the  change  that  has  been 
made.  On  the  day  on  which  the  collision  took  place,  the  plaintiff, 
Stevens,  was  the  engineer  on  the  upward  train  from  Cincinnati  to 
Springfleld,  and  Geo.  Smith  was  the  conductor.  On  the  route  the  con- 
ductor, according  to  the  rules  of  the  compan}*,  is  the  commanding 
oflScer,  so  far  as  determining  when  the  cars  shall  start  and  stop,  &c. 
The  upward  train  came  in  collision  with  the  downward  train  about 
seven  miles  from  Cincinnati,  between  Columbia  and  Plainville,  and 
Stevens  was  very  much  injured  by  scalding ;  his  recovery  was  doubtful 
for  some  time ;  he  was  confined  for  months,  and  has  been  injured  for 
life.  The  engineer  and  conductor  of  the  downward  train  had  received 
their  cards,  stating  the  change,  and  they  were  running  in  accordance 
with  it,  expecting  to  pass  the  upward  train  at  Columbia.  There  is  no 
evidence  that  Stevens  had  received  a  card  stating  the  change ;  indeed, 
it  is  clearl}'  inferable,  from  the  evidence,  that  he  had  not  Paul  Hoes- 
ton,  who  was  the  baggage-master  on  the  train,  states  that,  at  the  time 
of  the  collision,  he  had  heard  nothing  about  the  change ;  he  also  states, 
that,  at  the  time  the  collision  took  place,  A.  H.  Lewis,  who  was  an 
officer  of  the  company  (in  what  capacity  does  not  appear),  took  oat  of 

^  The  case  in  the  court  below  is  reported  in  7  Western  Law  Joomal,  369  (1S50).^ 
Ed. 
*  The  reporter's  statement  is  omitted.  —  Ei>. 
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his  pocket  two  cards,  and  handed  them  to  him,  and  told  him  to  give 
one  of  them  to  Stevens,  the  engineer,  and  the  other  to  Smith,  the  con- 
ductor. N.  Morrill,  the  chief  clerk,  testifies  that,  on  the  morning  of 
the  day  on  which  the  collision  took  place,  Thomas  L.  Cole,  an  assistant 
in  the  engineering  department,  handed  to  Smith,  the  conductor,  a  time 
card,  and  that  Smith  showed  it  to  him,  witness,  after  he  had  received 
it ;  he  says  he  knows  of  no  card  being  delivered  to  Stevens.  Isaac 
West  states  that,  when  the  cars  reached  Columbia,  Stevens  stopped ; 
that  Smith,  the  conductor,  went  forward  through  the  cars  and  asked 
him  why  he  stopped ;  that  Stevens  inquired  of  him  whether  the  change 
did  not  take  place  that  day,  and  the  cars  pass  there ;  that  Smith  re- 
plied that  the  change  did  not  take  place  on  that  day,  but  named  a  sub* 
sequent  day  on  which  it  was  to  take  place ;  Smith  then  told  Stevens  to 
go  on,  and  the  cars  immediately  proceeded. 

Other  witnesses  speak  of  the  stoppage  of  the  cars  at  Columbia,  and 
also  of  seeing  Smith  in  the  attitude  of  conversation  with  Stevens,  but 
tlie^'  did  not  hear  what,  if  anything,  was  said.  One  witness  states 
that  he  saw  Smith  give  the  motion  of  the  hand  to  Stevens  to  proceed. 

The  cause  was  submitted  to  the  jur}-,  who  found  a  verdict  for  the 
plaintiff.  The  defendant  moved  for  a  new  trial,  and  also  an  arrest  of 
judgment,  which  motions  were  overruled,  and  judgment  entered  on  the 
verdict  The  defendant  took  a  bill  of  exceptions,  in  which  the  evidence 
is  set  forth,  as  well  as  a  number  of  charges,  which  were  asked  to  be 
given  bj'  the  court  to  the  jury  by  the  defendant,  which  were  refused  by 
the  court 

The  main  question  arises  on  the  refusal  of  the  court  to  charge,  on  a 
single  point,  and  on  the  charge  affirmatively  given  on  the  same  point ; 
and  although  this  question  is  presented  in  different  forms  by  the  charges 
asked,  yet  we  think  it  is  fully  presented  by  the  second  charge  asked 
and  refused,  which  reads  as  follows :  ^^  That  where  two  or  more  persons 
are  employed  by  one  individual  or  company,  and,  in  doing  the  work  they 
are  employed  to  do,  one  of  them,  by  his  negligence  and  inattention  to 
his  duties,  causes  an  injury  to  the  other,  no  action  can  be  sustained 
against  the  employer,  whether  he  be  an  individual  or  a  company." 

The  proposition  here  stated,  and  contended  for  on  the  part  of  the 
company,  is,  that  whilst  it  is  admitted  that  the  company  would  be  liable 
to  the  fullest  extent  for  an  injury  done  to  a  person  having  no  connection 
with  the  company,  by  the  negligence  of  one  of  their  agents,  3'et  that 
Smith  and  Stevens,  both  being  in  the  employ  of  the  company,  the  com- 
pany would  not  be  liable  for  an  injury  done  to  Stevens,  through  the 
negligence  of  Smith  and  the  other  agents  of  the  company. 

It  is  a  general  rule  that  a  person,  in  the  management  of  his  business, 
whether  he  does  it  himself  or  acts  through  agents,  must  so  conduct 
that  business  as  not  to  interfere  with  the  rights  of,  or  produce  injury  to 
others.  This  devolves  on  the  party  care  and  prudence  in  the  manage- 
ment of  his  business,  and  renders  him  civilly  responsible  for  any  injury 
that  may  result  to  others  from  the  want  of  such  care  and  prudence^ 
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whether  the  injury  ma}*  be  done  under  his  own  immediate  supervision, 
or  under  the  control  of  agents.  This  doctrine  is  founded  in  reason. 
What  can  be  moi*e  reasonable  than  that  he  who  puta  anj  power  in 
motion  for  his  own  benefit,  which,  from  its  nature,  may  be  destructiTe 
to  the  propert}'  and  life  of  others,  if  not  carefully  managed,  should  be 
accountable  for  such  mjury  as  may  be  caused  b}*  the  careless  manage- 
ment of  such  power.  An  injury  has  been  done  ;  it  has  fallen  on  a  party 
who  is  guilty  of  no  wrong,  no  carelessness ;  it  has  been  done  by  a  force 
put  in  motion  by  a  party  who  has  caused  the  injury  by  his  careless 
management.  On  whom  shall  the  loss  fall?  On  the  innocent  person 
who  had  no  control  or  management  of  the  thing  that  produced  it?  Or 
shall  it  not  rather  fall  on  the  person  who  put  the  x>ower  in  motion,  for 
whose  benefit  it  moves,  who  is  in  duty  bound  to  provide  for  its  proper 
management,  who  selects  his  agents,  controls  their  movements,  and  who 
gives  them  tlieir  authority  to  act? 

Indeed,  the  rule  is  not  onl}*  a  reasonable  one,  that  the  employer 
should  make  good  the  injuries  thus  done  by  the  carelessness  of  bis  agents ; 
but  it  is  necessary  as  a  preventive  of  mischief,  and  a  protection  to  the 
community,  that  it  should  be  strictl}'  adhered  to.  The  rule  is  founded 
on  the  principles  of  justice  between  man  and  man,  and,  abstractly  con- 
sidered, is  of  universal  application.  There  must  be  some  good  reasoD 
for  taking  any  case  without  its  application. 

It  is  said,  however,  that  when  a  party  contracts  to  perform  services, 
he  takes  into  account  the  dangers  and  perils  incident  to  the  employment, 
and  receives  wages  accordingly.  Take  this  for  granted ;  and  we  think 
it  falls  far  short  of  sustaining  the  main  proposition.  If  the  party  does 
contract  in  reference  to  the  perils  incident  to  the  business,  he  will  only 
be  presumed  to  contract  in  reference  to  such  as  necessarily  attend  it 
when  conducted  with  ordinary  care  and  prudence.  So  far  as  an  implied 
contract,  in  reference  to  the  business,  will  be  presumed,  it  will  be  on 
the  hypothesis  that  the  business  is  to  be  proper!}'  managed.  He  cannot 
be  presumed  to  have  contracted  in  reference  to  injuries  inflicted  on  him 
b}'  negligence  —  by  wrongful  acts.  An  express  stipulation  would  at 
least  be  necessary  to  make  it  a  part  of  the  contract  The  employer  has 
paid  him  no  money  for  the  right  to  break  his  legs,  or,  as  in  this  case,  to 
empty  on  him  the  contents  of  a  boiler  of  scalding  water.  It  was  not 
the  expectation,  when  the  company  hired  Stevens,  that  the  two  trains 
should  run  by  different  cards  and  thus  come  in  collision. 

When  a  man  employs  another  to  do  work  for  him,  each  incur  their 
obligations.  The  person  hired  is  bound  to  perform  the  labor  according 
to  the  agreement,  and  the  employer  is  bound  to  pay ;  besides  that, 
neither  party  has  parted  with  any  of  his  rights.  The  employer  has  no 
more  control  over  the  person  he  has  employed,  outside  of  the  service  to 
be  rendered,  than  he  has  over  the  person  of  any  other  individual ;  and 
is  equall}'  accountable  for  an  injury  to  it 

In  this  case  the  evidence  leads  the  mind  irresistibl}'  to  the  conclusioa 
that  Stevens  had  not  received  a  card,  or  any  certain  information  that 
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the  change  was  to  take  place  on  the  day  of  the  collision.  The  effects 
of  a  collision  are  so  dangerous  that  it  was  certainly  the  daty  of  the 
company  to  furnish  him  with  that  information ;  without  such  informa- 
tion he,  as  a  matter  of  course,  would  run  by  the  card  that  he  had  for- 
merly been  nmning  by,  which  would  place  the  trains  in  danger  of  a 
collision.  It  would  appear  from  the  evidence  that  he  had  heard  some- 
thing of  it,  but  he  was  told  by  Smith,  the  conductor,  that  the  ehange 
was  not  to  take  place  on  that  day,  and  to  proceed.  He  obeyed;  and 
suffered  the  itojury  in  consequence. 

It  is  said  that  Stevens  was  guilty  of  negligence  himself  in  not  stop- 
ping at  Columbia.  And  further,  that  he  was  negligent  in  running  as 
fast  as  he  did,  and  not  keeping  a  man  on  ahead  to  give  notice  of 
the  approach  of  a  train,  he,  Stevens,  having  reason,  as  is  alleged,  to 
believe  that  they  were  in  danger  of  meeting  the  other  train.  And 
several  charges  were  asked  as  to  what  would  constitute  negligence  on 
his  part ;  some  of  these  charges  the  court  overruled,  and  which  ruling 
of  the  court  is  assigned  for  error. 

When  we  take  into  account  the  fact  that  Stevens  had  not  received 
the  ordinary  notice  of  the  change,  and  the  fact  that  he  was  told  that  the 
change  did  not  take  place  until  a  subsequent  day,  by  the  person  who 
had  the  control  of  the  cars,  and  the  right  to  give  him  his  orders  as  to 
running  and  stopping,  we  do  not  think  that  there  was  evidence  showing 
negligence  on  his  part ;  and  that  charge,  from  the  state  of  evidence, 
was  immaterial.  Stevens  had  engaged  to  labor  for  the  company  in  a 
subordinate  capacity ;  he  has  received  the  injur}*  from  the  negligence 
of  those  placed  over  him  by  the  company,  as  the  jury  have  found,  and 
we  do  not  see  why  the  company  are  not  liable  to  him  for  the  amount  of 
the  damage  he  has  sustained. 

It  is  contended,  however,  on  the  part  of  the  company,  that  public 
policj'  forbids  the  right  of  a  party  to  bring  suit  against  his  employer  for 
an  injurj*  by  another  in  the  same  employ,  because  it  is  supposed  that  it 
will  lead  to  carelessness  on  the  part  of  those  emplo3*ed,  when  they  know 
that  they  can  recover  for  any  damage  that  they  may  receive.  In  answer 
to  this,  it  may  be  remarked,  that  it  is  only  where  the  person  has  been 
careful  himself,  that  any  right  of  action  accrues  in  any  case.  Besides, 
we  do  not  think  it  likely  that  persons  would  be  careless  of  their  lives 
and  persons  or  propert}*,  merelj*  because  they  might  have  a  right  of 
action  to  recover  for  what  damage  they  might  prove  they  had  sustained. 
If  men  are  influenced  by  such  remote  considerations  to  be  careless  of 
what  they  are  likely  to  be  most  careful  about,  it  has  never  come  under 
our  observation.  We  think  the  policy  is  clearly  on  the  other  side.  It 
is  a  matter  of  universal  observation,  that  in  anj'  extensive  business, 
where  many  persons  are  employed,  the  care  and  prudence  of  the  em- 
ployer is  the  surest  guarant}*  against  mismanagement  of  any  kind.  The 
employer  would,  we  think,  be  much  more  likel}'  to  be  careless  of  the 
persons  of  those  in  his  employ,  since  his  own  safetj*  is  not  endangered 
by  any  accident,  when  he  would  understand  that  he  was  not  pecuniarily 
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liable  for  the  careless  conduct  of  bis  agents.  Indeed,  we  think  that 
those  who  have  others  in  their  employ  are  under  peculiar  obligations  to 
them  to  provide  for  their  safety  and  comfort,  and  we  think  they  shoold 
at  least  be  held  legally  responsible  to  them  as  much  as  to  a  stranger. 

We  could  easily  suppose  a  case  where  two  persons  emploj^ed  by  the 
same  individual,  and  standing  on  a  perfect  equality,  where  the  busi- 
ness was  managed  as  much  by  one  as  the  other,  —  where  the}*  would 
stand  on  the  same  footing  as  men  in  the  community  generally  do,  —  in 
which  the  employer  would  not  be  liable  for  an  injury  done  to  one  by 
the  negligence  of  the  other.  But  we  regard  this  case  as  standing  on 
entirely  a  different  footing. 

Amongst  other  cases,  we  have  been  referred  to  those  of  Farwell  p. 
The  Boston  and  Worcester  Railroad  Corporation,  4  Mete  49;  and 
Murra}'  v.  South  Carolina  Railroad  Company.  The  case  in  4  Metcalf 
denies  the  right  of  recovering  principally  on  two  grounds,  namel}*,  that 
the  person  emplo3'ed  contracts  with  reference  to  the  perils  of  the  em- 
ployment ;  and  that  he  receives  a  compensation,  in  the  way  of  wages, 
for  such  perils,  and  therefore  he  cannot  recover ;  and  that  it  would  be 
contrar}'  to  public  polic}'  to  permit  a  recovery,  as  the  tendency  would 
be  to  produce  carelessness  on  the  part  of  persons  thus  emploj-ed.  The 
decision  in  1  McMullan  appears  to  be  based  principally  on  the  first  of 
these  two  propositions.  We  have  noticed  both  of  these  propositions  in 
our  previous  remarks.  In  both  cases,  much  stress  is  laid  upon  the  fact 
that  no  precedent,  of  a  recover}^  under  such  circumstances,  is  to  be 
found.  It  is  to  be  noticed  that  in  both  of  these  cases  the  facts  differ 
in  some  particulars  from  the  present ;  we  must  admit,  however,  that 
the  reasoning  in  those  cases  would  cover  the  one  now  before  us.  So 
far  as  those  cases  decide  that  a  recover}-  cannot  be  had  in  a  case  like 
the  one  now  before  the  court,  we  think  they  are  contrary  to  the  general 
principles  of  law  and  justice,  and  we  cannot  follow  them  as  precedents. 
The  court,  then,  are  of  the  opinion  that  there  was  no  error  ui  the 
charge  of  the  court,  and  that  the  evidence  warranted  a  recovery  on  the 
part  of  Stevens. 

The  judgment  wiU^  therefore^  he  affirmed} 
» 

I  In  Hatchinson  v.  York,  Newcastle  &  Berwick  Ry.  Co.,  5  Exch.  343.  353  (1850), 
Alderson,  B.,  for  the  court,  said  :  "  Though  we  have  said  that  a  master  is  not  in  gen- 
eral responsible  to  one  servant  for  an  injury  occasioned  to  him  by  the  negligence  of  a 
fellow-servant  while  they  are  acting  in  one  common  service,  yet  this  most  be  taken 
with  the  qualification  that  the  master  shall  have  taken  due  care  not  to  expose  his 
servant  to  unreasonable  risks.  The  servant,  when  he  engages  to  run  the  risks  of  his 
service,  including  those  arising  from  the  negligence  of  fellow-servants,  has  a  right  to 
understand  that  the  master  has  taken  reasonable  care  to  protect  him  from  sack  risb 
by  associating  him  only  with  persons  of  ordinary  skill  and  care." 

In  Paterson  v.  Wallace,  1  Macq.  748,  751  (1«54),  Lord  Cranworth  said:  "  When 
a  master  employs  a  servant  in  a  work  of  a  dangerous  character,  he  is  bound  to  take  til 
reasonable  precautions  for  the  safety  of  that  workman.  This  is  the  law  of  England 
no  less  than  the  law  of  Scotland.  It  Is  tbe  master's  duty  to  be  careful  that  his  serrant 
is  not  induced  to  work  under  a  notion  that  tackle  or  machinery  is  stanch  and 
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Hitchcock,  C.  J.  I  concur  in  the  opinion  of  tlie  Court  aflSrming  the 
Judgment  of  the  Court  of  Common  Pleas ;  and  it  seems  to  me  that  this 

when  in  fact  the  master  knows,  or  ought  to  know,  that  it  is  not  so.    And  if  from  anj 
negligence  in  this  respect  damage  arise,  the  master  is  responsible." 

The  principal  case  was  followed  in  Cleveland,  Columbns  &  Cincinnati  Railroad  Co. 
9.  Keary,  3  Ohio  St.  201  (1854),  wherein,  at  pp.  210-211,  218,  Ranney,  J.,  for  the  court, 
■aid:  — 

"  As  corporations  can  act  onlj  through  their  agents  and  officers,  authorized  to  exer- 
cise  the  functions  conferred  bj  their  charters,  there  ia  much  force  in  the  view  of  the 
late  C.  J.  Hitchcock,  that  the  superintendent  (and  conductor  when  running  a  train)  of 
a  railroad,  ought  to  he  regarded  as  the  proper  representatives  of  the  company,  and  their 
acts  considered  as  those  of  the  company.  But  I  do  not  think  it  necessary  to  insist 
upon  this  position.  Let  the  company  he  liable  only  upon  the  maxim  respondeat  tupe- 
rior,  or  upon  the  obligations  arising  out  of  the  contract  of  service,  and  in  either  view, 
their  liability  for  injuries  to  their  subordinates,  caused  by  the  carelessness  of  the  con- 
ductor they  have  placed  over  them,  in  charge  of  the  train,  is,  in  our  opinion,  sufficiently 
apparent.  This  conclusion  rests  wholly  upon  the  idea  that  the  company,  from  the  very 
nature  of  the  contract  of  service,  is  under  obligations  to  them,  as  well  as  they  to  the 
company ;  and  that  among  these  obligations  is  that  of  superintending  and  controlling, 
with  skiU  and  care,  the  dangerous  force  employed,  upon  which  their  safety  so  essen- 
tially depends.  For  this  purpose  the  conductor  is  employed,  and  in  this,  he  directly 
represents  the  company.  They  contract  for,  and  engage  his  care  and  skill.  They 
commission  him  to  exercise  that  dominion  over  the  operations  of  the  train,  which 
essentially  pertains  to  the  prerogatives  of  the  owner ;  and  in  its  exercise  he  stands  in 
the  place  of  the  owner,  and  is  in  the  discharge  of  a  duty  which  the  owner,  as  a  man 
and  a  party  to  the  contract  of  service,  owes  to  those  placed  under  him,  and  whose  lives 
may  depend  on  his  fidelity.  His  will  alone  controls  everything,  and  it  is  the  will  of  the 
owner  that  his  intelligence  alone  should  be  trusted  for  this  purpose.  This  service  is  not 
common  to  him,  and  the  hands  placed  under  him.  They  have  nothing  to  do  with  it. 
His  duties  and  their  duties  are  entirely  separate  and  distinct,  although  both  necessary 
to  produce  the  result.  It  is  his  to  command,  and  theirs  to  obey  and  execute.  No  ser* 
vice  is  common  that  does  not  admit  a  common  participation;  and  no  servants  are 
fellow-servants,  when  one  is  placed  in  control  over  the  other.   .   .   . 

"As  between  the  company  and  those  employed  to  labor  in  subordinate  situations  under 
the  control  of  a  superior,  two  distinct  classes  of  obligations  arise  —  the  one  resting  upon 
the  company,  and  the  other  upon  the  servants — and  both  founded  upon  what  each,  either 
expressly  or  impliedly,  has  agreed  to  do  in  execution  of  the  contract.  It  is  the  duty  of 
the  company  to  furnish  suitable  machinery  and  apparatus,  and,  as  they  reserve  the  gov- 
ernment and  control  of  the  train  to  themselves,  and  intrust  no  part  of  it  to  these  son 
▼ants,  to  control  it  and  them,  with  prudence  and  care.  As  the  necessity  for  this  prudence 
and  care  is  constant  and  continuing,  the  obligation  is  performed  only  when  it  is  constantly 
exercised,  and  they  cannot  rid  themselves  of  it  by  devolving  this  power  upon  the  con- 
ductor. If  they  intrust  him  with  its  exercise,  in  the  language  of  Judge  Story,  they 
*in  effect  warrant  his  fidelity  and  good  conduct.' 

"  It  is  the  duty  of  the  servants  to  obey  the  orders  of  the  superior  thus  placed  over 
them,  and  to  perform  as  he  shall  direct.  If  they  fail  to  do  this,  and  injure  each  other, 
they  violate  their  engagements  to  the  company,  and  are  alone  answerable  for  the 
wrongs  they  may  do.  In  such  case  there  is  no  failure  of  the  company  to  do  what,  as 
between  them  and  these  servants,  it  was  understood  they  should  do,  when  the  servants 
entered  the  service.  But  they  cannot  be  made  to  bear  losses  arising  from  carelessness 
in  conducting  the  train,  over  which  their  employer  gave  them  no  power  or  control,  either 
separately  or  collectively,  until  we  are  prepared  to  say  that  justice  and  public  policy 
require  the  consequences  of  duty  omitted  by  one  party  to  be  visited  upon  the  other, 
although  stripped  of  all  power  to  prevent  such  consequences." 

In  Railway  Co.  v,  Ranney,  87  Ohio  St.  665,  669  (1882),  McIlvainr,  J.,  for  the 
court,  said :  "  The  respective  rights  and  duties  of  employer  and  employee  sound  ia 
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may  be  done  without  conflicting  at  all  with  the  authorities  which  hare 
been  cited  by  the  plaintifiEs  in  Error.  If  this  case  were,  in  its  prioci[Ml 
features,  like  any  one  of  those  reported  and  referred  to,  I  should  hesi* 
tate  long  before  I  would  consent  to  disregard  those  decisions.  Thej 
were  dedsions  made  by  highly  respectable  tribunals,  and  by  men  whose 
opinions  are  entitled  to  the  highest  consideration.  But  in  each  case 
referred  to  as  being  decided  in  the  United  States,  the  action  was  com- 
menced for  an  injury  received  by  one  employee  or  sen^ant  of  the  Com- 
pan3%  in  consequence  of  the  neglect  or  default  of  another  employee  or 
servant  of  the  same  Company,  both  at  the  time  being  engaged  in  the 
running  of  the  cars. 

This  case,  as  it  appears  from  the  bill  of  exceptions,  is  entirely  dif- 
ferent The  n^lect  complained  of,  is  not  the  neglect  of  an  empbyee, 
or  servant  of  the  Company  upon  the  road,  but  the  neglect  of  the  Com- 
pany itself;  so  far  as  an  incorporated  compau}'  can  be  chargeable  with 
neglect^  .  .  . 

Had  cards  been  delivered  to  the  conductor  and  engineer  on  the  up 
train,  as  they  should  have  been,  there  is  no  probability  that  there  would 
have  been  any  collision. 

Here  was  negligence,  in  consequence  of  which,  an  injury  resulted  to 
the  defendant  iu  error.  It  was  not  the  negligence  of  an}'  employee  of 
the  Company,  assisting  in  running  the  cars ;  unless,  by  possibility,  the 
conductor  of  the  train  had  been  notified  of  the  chancce,  of  which  there 
is  no  satisfactory  proof.  But  it  was  the  negligence  of  the  Company 
itself,  or  of  its  immediate  agent,  the  superintendent  of  the  road. 

Now  suppose  an  individual  had  been  placed  in  the  situation  of  the 
Railroad  Company,  and  a  similar  injur}*  had  resulted,  in  consequence  of 
a  like  neglect  on  his  part,  can  there  be  a  doubt  that  he  must  have  been 
liable  to  respond  in  damages  for  that  injury  ?  If  under  such  circum- 
stances an  individual  would  be  liable,  surely  there  can  be  no  sound 
reason  why  a  corporation  should  not  be.  In  this  respect,  I  should  be 
disposed  to  put  corporations  and  individuals  upon  the  same  footing. 

But  it  is  said  a  corporation  acts  by  agents,  and  if  it  employs  faithful 
and  competent  agents,  this  is  all  that  can  be  requii*ed.  True,  a  rail* 
road  company  must  act  by  agents,  but  I  apprehend  it  must  be  responsi- 

contract.  The  employer  implicitly  engages  to  use  reasonable  care  and  diligenoe  to 
secure  the  safety  of  the  employee,  and  among  other  things,  to  exercise  reasonable  cue 
in  the  selection  of  prudent  fellow-servants.  He  also  engages  that  every  one  placed  is 
authority  over  the  servant,  with  power  to  control  and  direct  him  in  the  performance  of 
his  duties,  will  exercise  reasonable  care  in  providing  for  his  safety,  whether  sach  sap^ 
rior  be  a  fellow-servant  or  not,  in  the  ordinary  sense.  The  superior,  in  his  relation  to 
the  subordinate  servant,  is,  in  the  language  of  Judge  Day,  in  Railroad  Co.  r.  Lewis,  33 
Ohio  St.  196,  the  aker  ego  of  the  master.  The  doctrine,  which  imputes  to  the  maBter 
the  negligence  of  a  servant  to  whom  he  has  delegated  authority  over  other  serviiitB, 
has  been  firmly  ingrafted  in  the  jurisprudence  of  this  state  ever  sinoe  the  case  of  Uttb 
Miami  R.  R.  Co.  v.  Stevens." 

And  see  Louisville  &  Nashville  Railroad  Co.  v,  Collins,  2  Duvall  (Ky.)«  lU  (i865|; 
Chicago,  MUwaukee  &  St.  Paul  Ry.  Co.  t;.  Ross,  112  U.  S.  377  (18S4).  —  fiow 

^  The  opinion  has  been  abbreviated.  —  Ed. 
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ble  for  the  acts  or  neglects  of  those  agents,  so  long  as  the  agents  are 
acting  within  the  scope  of  their  authority.  The  superintendent  is  a 
proper  representative  of  the  Co^lpan3^  and  perhaps  to  a  certain  extent 
the  conductor  of  a  train  may  be.  But  the  employees  or  servants  of  the 
Company,  engaged  in  making  or  repairing  their  road,  or  in  running 
their  cars,  cannot  be  held  to  be  their  agents. 

Jt  is  because  this  injury  resulted  from  tbe  negligence  of  the  Company 
itself,  or  of  an  agent  whose  duty  it  was  to  give  the  notice  before  referred 
to,  that  I  hold  the  judgment  should  be  affirmed ;  and  it  seems  to  me 
the  case  is  entirely  different  from  those  referred  to  in  the  books.  •  .  . 

Spalding,  J.,  dissenting.^ 


8KIPP  V.  THE  EASTERN  COUNTIES  RAILWAY  COMPANY. 

EXCHEQUBB.      1853. 
[9  Exch,  223.] 

The  declaration  stated,  that  before  and  at  the  time  of  the  plaintifiPs 
entering  into  the  service  and  employ  of  the  defendants,  and  of  the  com- 
mitting of  the  grievance  hereinafter  mentioned,  the  defendants  were 
the  proprietors  of  a  certain  railway,  and  used  and  accustomed  to  carry 
passengers  and  goods  as  common  carriers  for  hire  upon  the  said  rail- 
way, in  and  by  and  with  certain  trains  of  carriages  and  trucks  drawn 
by  locomotive  engines  upon  the  said  railway ;  and  certain  servants  of 
the  defendants  called  guards  were  then  used  and  accustomed,  amongst 
other  duties,  to  aid  and  assist  in  preparing  trains  to  be  started  upon 
the  said  railway ;  of  all  which  premises  the  defendants  then  had  notice. 
And  thereupon  the  plaintiff  entered  into  the  service  and  employ  of  the 
defendants,  and  the  defendants  retained  and  employed  the  plaintiff, 
and  he  then  became  their  servant  in  the  capacity  of  such  guard  as 
aforesaid,  upon  the  term  and  condition  (amongst  others),  that  the 
defendants  should  take  all  due  and  reasonable  means  and  precautions 
in  order  to  prevent  unreasonable  and  unnecessary  danger  being  caused 
to  the  plaintiff  in  the  performance  of  his  duty  as  such  guard  as  afore- 
said. Yet  the  plaintiff  in  fact  saith  that,  although  he  continued  in  the 
said  Service  and  employ  of  the  defendants  in  the  capacity  and  upon 
the  terms  and  conditions  aforesaid  for  a  long  time,  and  the  plaintiff 
during  all  that  time  did  all  things;  and  all  things  then  occurred  and 
happened  necessary  to  entitle  him  to  have  the  said  term  and  condition 
performed  by  the  defendants ;  yet  the  defendants  did  not,  during  the 
said  last-mentioned  time  or  any  part  thereof,  take  such  due  or  reason- 
able means  or  precautions  as  aforesaid,  but  altogether  omitted  so  to 
do ;  and  a  certain  train,  which  the  plaintiff  in  the  performance  of  his 

^  This  opinion  contained  an  extended  reyiew  of  the  aotboritiee  as  to  fellow 
vaotB.  — Ba. 
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duties  as  such  guard  as  aforesaid  had  to  aid  and  assist  in  preparing  to 
be  started  on  the  said  railway,  and  whilst  the  plaintiff  was  ao  aiding 
and  assisting  as  last  aforesaid,  for  the  want  of  the  defendants  taking 
such  due  or  reasonable  means  or  precautions  as  aforesaid  in  that  behalf, 
and  on  no  other  account,  cast  and  threw  the  plaintiff,  whilst  he  was 
performing  his  said  duty  as  such  guard  as  aforesaid,  down  to  and  upon 
the  said  railway  and  under  the  said  train,  and  the  wheels  of  the  same 
then,  by  means  of  the  premises,  crushed  the  arm  of  the  plaiptifl^  wherehy 
the  plaintiff  was  forced  and  obliged  to  and  did  have  his  arm  amputated, 
and  was  hindered  and  prevented  from  performing  or  transacting  any 
affairs  or  business ;  and  the  plaintiff,  by  reason  of  the  said  amputation, 
will  never  again  be  able  to  obtain  his  livelihood.  Plea,  not  guilty,  and 
issue  thereon. 

At  the  trial,  before  Martin,  B.  ,  at  the  London  Sittings  in  the  present 
Term,  it  appeared  that  the  action  was  brought  by  the  plaintiff  to  reooTer 
compensation  for  an  injury  he  had  received  whilst  in  the  service  of  the 
Company.  The  plaintiff  had  for  many  years  acted  as  a  guard,  and 
had  for  three  months  prior  to  the  accident  been  on  duty  at  Lea  Bridge 
station  upon  the  line.  It  was  his  duty  at  that  station  to  attach  the 
trucks  of  the  goods  train  which  were  to  proceed  to  Norwich.  The  time 
allowed  for  the  duty  was  limited,  as  the  next  passenger  train  followed 
in  about  a  quarter  of  an  hour.  In  attaching  the  trucks  the  plaintiff 
was  knocked  down,  and  his  arm  was  so  severely  injured  that  it  became 
necessary  to  amputate  it.  Evidence  was  given  to  show  that  the  woik 
was  too  much  for  the  number  of  servants  employed  by  the  Company; 
but  it  did  not  appear  that  the  plaintiff  had  ever  made  any  complaint 
upon  the  subject  to  the  Compan3\ 

Upon  this  state  of  facts,  the  learned  Judge  was  of  opinion  that  the 
Company  was  not  liable.  The  plaintiff's  counsel  requested  that  the 
case  might  be  submitted  to  the  jury,  but  this  his  Lordship  declined  to 
do ;  and  the  plaintiff  was  nonsuited. 

James  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection.  The  plaintiff  does  not  dispute  the  general  principle 
which  has  been  recognized  and  acted  upon  in  the  cases  of  Hutchinson 
V.  York,  Newcastle,  and  Berwick  Railway  Company,  5  Exch.  348, 
Wigmore  v.  Jay,  Id.  354,  and  Priestley  v.  Fowler,  3  M.  &  W.  1,  that 
a  master  is  not  in  general  liable  to  one  servant  for  damage  resulting 
from  the  negligence  of  another ;  but  he  rests  his  present  cause  of  action 
upon  a  different  ground.  The  plaintiff  complains  that  the  misfortune 
occurred  by  reason  of  the  defendants'  omission  to  provide  a  sufficient 
number  of  servants  to  perform  the  work  in  which  he  was  engaged. 
The  only  plea  being  not  guilt}',  the  first  question  is,  what  are  the  alle- 
gations in  the  declaration  which  are  admitted.  The  allegation  of  the 
duty  which  tlie  defendants  have  imposed  upon  themselves,  and  upon 
which  undertaking  the  plaintiff  entered  their  service,  is  not  traversed. 
[Parke,  B.  The  defendants  were  bound  to  use  all  due  and  reasonable 
care  only.    Here  the  plaintiff  was  engaged  in  the  same  work  forsevend 
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months,  and  made  no  complaint  whatever  as  to  the  inadequacy  of  the 
means  employed.  If  he  felt  that  he  was  in  danger,  by  reason  of  the 
want  of  a  sufScient  number  of  fellow-servants,  he  should  not  have 
accepted  the  service.]  The  time  allowed  for  the  work,  in  the  perform- 
ance of  which  the  accident  occurred,  was  very  limited.  [Platt,  B. 
The  case  falls  within  the  maxim,  volenti  nonfit  injuria.  Martin,  B. 
I  acted  upon  that  principle  at  the  trial,  being  of  opinion  that  the  Com- 
pany was  not  liable,  as  the  plaintiff  had  done  the  same  work  for  several 
months,  without  any  intimation  on  his  part  that  he  was  unable  to  carry 
it  on ;  and  I  therefore  considered  him  a  voluntary  agent.]  It  was  a 
question  for  the  Jury,  whether  the  Ck>mpany  had  in  their  employment 
a  sufficient  number  of  servants  for  the  performance  of  this  work«  If 
they  had  not,  they  did  not  nse  due  and  reasonable  care  to  prevent 
danger. 

Parks,  B.  There  ought  to  be  no  rule*  This  is  an  attempt  to  cast 
upon  the  jury  the  duty  of  fixing  the  number  of  servants  which  a  Bail- 
wa}*  Company  ought  to  have;  but  in  a  case  like  the  present,  the 
Company  are  themselves  the  proper  judges  of  the  number  they  require 
for  carrying  on  the  business  of  the  line ;  and  the  question  proposed  was 
not  a  proper  one  for  the  jury. 

Alderson,  B.  As  between  the  public  and  the  Company,  the  former 
may  be  the  proper  judges  of  the  number  of  servants  required ;  but  that 
is  not  so  as  between  the  Company  and  their  own  servants. 

Platt,  B.,  concurred. 

Martin,  B.  I  think  that  if  the  case  had  gone  to  the  jury,  they 
must  have  found  a  verdict  for  the  defendants.  But  as  I  entertained 
a  very  strong  opinion  upon  the  matter,  I  thought  it  clearly  to  be  my 
dnt}'  not  to  leave  the  case  to  them,  upon  the  chance  of  their  finding 
a  verdict  for  the  plaintiff  from  motives  of  commiseration.  The  plaintiff 
brought  the  accident  upon  himself,  for,  if  he  found  that  he  could  not  do 
the  work  which  was  set  him,  he  ought  to  have  declined  it  in  the  first 
instance.  He,  however,  carried  it  on  for  several  months,  and  never 
made  the  least  complaint  upon  the  matter. 

Ride  refused} 

^  "  zxYii.  ScieDti  et  consentieoti  non  fit  injuria  neqae  doloB."  Sexti  Decretalinm, 
lib.  T.  tit.  xii.,  De  regulia  juris.    See  ante,  p.  1,  n.  1. 

In  Dynen  r.  Leach,*26  L.  J.  n.  s.  Ex.  221  (18.57),  Pollock^  C.  B.,  said:  "  A  master 
18  not  bound  to  use  tbe  safest  method.  A  ]>air  of  steps  is  safer  than  a  ladder,  but 
business  could  not  go  on  if  ladders  were  discarded."  And  Bramwbll,  B.«  said : 
"  There  is  nothing  legally  wrongful  in  the  use  by  an  employer  of  works  or  machinery 
more  or  less  dangerous  to  his  workmen,  or  less  safe  than  others  that  might  be  adopted 
It  may  be  inhuman  so  to  carry  on  his  works  as  to  expose  his  workmen  to  peril  of  their 
lives,  but  it  does  not  create  a  right  of  action  for  an  injury  which  it  may  occasion  when, 
as  in  this  case,  the  workman  has  known  all  the  facts  and  is  as  well  acquainted  as  the 
master  with  the  nature  of  the  machinery  and  voluntarily  uses  it." 

In  Woodley  v.  Metropolitan  District  Ry.  Co.,  2  Ex.  D.  384,  S88-389  (C.  A.,  1877), 
CocKBURN,  C.  J.,  said :  "  A  man  who  enters  on  a  necessarily  dangerous  employment 
with  his  eyes  open  takes  it  with  its  accompanying  dangers.  On  the  other  hand,  if  the 
teiger  is  concealed  from  him  and  an  accident  happens  before  he  becomes  aware  of  i^ 
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TASBANT  V.  WEBB. 
OMfMOx  Plus.     1856. 

[18  C.  B.  797.] 

This  was  an  maaaa  broogfat  by  the  pUiotiff,  a  workman,  to  reoonr 
dami^es  for  an  injuiy  MistBiiKd  by  him  flrom  the  falling  of  a  scaffdd- 
ing  on  which  he  was  working  in  the  employ  of  the  defendant,  a  booM 
decorator. 

The  declaration  atated  that  the  plaintiff  was  employed  by  the  defeitd- 
a&l  V>  do  certain  work  for  the  defendant  on  a  scaffolding  erected  by 
tbe  defendant  for  that  porpoee ;  yet  that  the  defendant  so  carelesslf, 
negligently,  and  improperly  erected  tbe  said  scaffolding,  and  empbyed 
the  plaintiff  to  wcffk  thereoo,  that,  by  reason  of  the  negligence,  csre- 
teasDess.  and  imprc^r  condnct  of  tbe  defendant,  the  plaintiff  wu 
exposed  to  onreasonable  risk  in  his  said  work,  and  tbe  said  scaffolding 
gave  way,  and  tbe  said  plaintiff  was  thrown  thererram  and  seriouslj' 
injured,  and  became  and  was,  and  still  continued,  unable  to  follow  bii 
trade  as  a  painter,  and  bad  been  and  was  otherwise  damnified,  and  Uh 
plaintiff  claimed  £200. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

Tbe  cause  was  tried  before  Crowdxb,  J.,  at  tbe  second  silling  at 
WeGtminster  in  Trinity  Term  last.  The  facte  were  as  follows:  The 
defendant  was  employed  to  decorate  the  Carlton  Club-house.  In  order 
to  paint  the  entrance  hall,  a  scaffolding  was  erected  about  thir^  fert 

«r  if  b«  is  lad  to  npsct,  or  may  leuonablj  szpect,  thit  pitqwr  precaatiooa  win  Iw 

adopted  by  the  cmplojei  to  prareDt  ot  lenan  the  danger,  and  from  the  want  of  luh 

pracantiou  an  accident  happens  to  turn  before  he  hM  bocwne  avare  of  their  ttaeoca 

be  may  hold  th«  emplover  liable.     If  he  become*  awan  of  the  danger  which  hu  beta 

conceded  from  him,  and  which  he  bad  not  the  meani  of  becoming  acquainted  wi^k 

before  he  entered  on  the  Bmplojment,  or  of  the  want  of  the  avxeiKrj  mtana  to  prereot 

iroper  course  i«  to  quit  tbe  employment.     If  he  eontinnm  in  it,  be  ii  ii 

Son  u  thODRb  he  had  accept«d  it  with  a  ftdl  knowledge  of  its  dinger  i* 

ICO,  and  mnit  be  taken  to  waiTe  his  right  to  caU  npon  the  employer  to  ia 

ary  for  hia  protection,  or  in  the  alternatiTe  to  qnit  the  serrice.     If  be  raa 

the  benefit  of  the  employment,  he  mart  take  it  Bnbject  to  ita  di«»dTin«- 

inot  put  on  the  employer  terme  to  which  he  ha»  now  fnll  notice  thet  lla 

w  intended  to  bind  himself.    It  is  competent  to  an  emjjoyer,  at  lea«  M 

naeqnencee  are  concerned,  to  invite  pereons  to  work  for  him  andei  draa- 

ger  caneed  or  aggravated  by  want  of  dne  precaadooa  on  the  pan  of  ito 

a  man  cbooeei  to  accept  the  employment,  or  to  continue  in  it  witk  > 

the  danger,  he  mn»t  abide  the  coneequeneee,  bo  fu  u  any  claim  n>  eon- 

linst  the  employer  is  coDcerned.    Morally  speaking,  thoee  who  employ 

irooa  work  without  doing  all  in  their  power  to  obviate  the  danger  in 

lensible.  .  .  .  The  workman  who  depends  on  bia  employntent  lot  tta 

lelf  and  hla  family  ib  thna  tempted  to  incnr  riaka  to  which,  aa  a  maBw 

tie  ought  not  to  be  eipoaod.     Bot  looking  at  the  matter  in  a  legal  poi* 

man,  for  the  lake  of  the  employment,  take*  it  or  continue*  in  it,  wiiii 

iU  riaks,  ha  mut  tnwt  to  hlnaelf  to  keep  dear  of  injury."  — Ek 
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high,  upon  which  the  plaintiff  and  four  other  journey  men  were  at  work. 
This  scaffolding  having  been  insecurely  built,  one  of  the  upper  poles 
broke,  and  the  plaintiff  was  precipitated  to  the  pavement  below,  and 
severely  injured. 

The  scaffolding  was  erected  by  one  Martin,  who  was  employed  for 
that  purpose  by  the  defendant,  —  the  defendant  himself  not  interfering 
with  it,  except,  that,  when  Martin  told  him  that  the  painters  said  it 
wanted  an  additional  upright  in  the  centre  to  make  it  secure,  the 
defendant  observed,  that,  if  he  (Martin)  hearkened  to  the  painters,  he 
would  have  nothing  else  to  do. 

It  appeared  that  the  accident  was  mainlj'  attributable  to  the  want  of 
that  additional  upright ;  but  one  of  the  witnesses  ascribed  it  partly  to 
an  undue  accumulation  of  boards  which  had  been  placed  on  the  scaf- 
folding by  the  workmen  themselves. 

On  the  part  of  the  defendant  it  was  submitted,  on  the  authority  of 
Wigmore  i^.  Jay,  5  Exch.  355,  that  the  defendant  was  not  responsible 
for  the  failure  of  the  scaffolding,  if  he  neither  personally  interfered 
with  its  erection,  nor  knowingly  employed  an  unskilful  and  incompetent 
person  to  erect  it. 

The  learned  judge,  in  leaving  the  case  to  the  jury,  told  them,  that, 
if  they  were  of  opinion  that  the  scaffolding  was  erected  under  the  per- 
sonal direction  and  interference  of  the  defendant,  and  was  insufficient, 
or  that  the  person  employed  by  the  defendant  for  the  purpose  of  erect- 
ing it  was  an  incompetent  person,  the  plaintiff  was  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  £25,  observ- 
ing that  they  thought  Martin  was  not  a  proper  person  to  erect  the 
scaffolding. 

M,  Smithy  in  the  course  of  the  term,  moved  for  a  new  trial,  on  the 
grounds,  —  first,  of  misdirection  on  the  part  of  the  learned  judge,  in 
telling  the  jury  that  the  defendant  would  be  liable  if  he  employed 
incompetent  persons  to  erect  the  scaffolding ;  for  that  the  employment 
of  incompetent  persons  simply  would  not  render  the  defendant  liable, 
and  at  all  events  would  not  do  so  unless  the  defendant  knew  of  their 
incompetency,  of  which  there  was  no  evidence;  secondly,  that  the 
verdict  was  against  evidence.  He  also  moved  in  arrest  of  judgment, 
on  the  ground  that  the  declaration  did  not  show  the  breach  of  any  duty 
for  which  the  defendant  was  liable  to  the  plaintiff ;  that  no  scienter  of 
the  defendant  was  alleged ;  and  that  it  was  consistent  with  the  declara- 
tion that  the  plaintiff  knew  that  the  scaffolding  was  unsound,  and 
voluntarily  undertook  the  risk. 

Udall  now  showed  cause. 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  must  be  made  absolute 
for  a  new  trial,  the  case  having  miscarried  in  the  way  pointed  out  by 
Mr.  Smith  on  moving.  It  is  unnecessary  to  consider  the  question  as 
to  the  liability  of  a  master  for  an  injury  done  to  a  workman  through  the 
negligence  of  a  fellow- workman.  The  rule  is  now  weU  established,  that 
DO  action  lies  against  the  master  for  the  consequences  to  a  servant  of 
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the  mere  negligence  of  his  fellow.  That,  however,  does  not  negatiye 
liability  in  every  case.  The  master  may  be  responsible  where  he  is  per- 
sonally guilty  of  negligence ;  but  certainly  not  where  he  does  his  bert 
to  get  competent  persons.  He  is  not  bound  to  warrant  their  compe- 
tency. The  summing  up,  I  apprehend,  fails  in  this,  that  the  jury  might 
have  been  of  opinion  that  the  defendant  used  ever^*  possible  care  to 
employ  a  competent  person  to  erect  the  scaffolding,  and  yet  that  he 
was  liable  because  it  turned  out  that  Martin  was  incompetent 

Cresswell,  J.  I  am  of  the  same  opinion.  The  question  was  dis- 
cussed the  other  day  in  the  Court  of  Exchequer  in  a  case  of  De^  p. 
The  Midland  Railway  Company,  1  H.  &  N.  773. 

Williams,  J.  The  cases  expressly  lay  it  down  that  a  master  is  oot 
generally  responsible  for  an  injury  to  a  servant  fi-om  the  n^ligenoe  of 
a  fellow-servant.  But  that  rule  is  subject  to  this  qualification,  that  the 
master  is  guilty  of  no  want  of  care  in  the  selection  of  proper  servants. 
Unless  the  master  is  guilty  of  negligence  in  that  respect,  the  case  is  not 
taken  out  of  the  general  rule.  IttUe  absolute  accordin^y. 


CLARKE,  Appellant,  v,  HOLMES,  Rbspohbemtl 

Exchequer  Chaxber.     1862. 

[7  H,  i-  N.  937.) 

This  was  an  appeal  from  the  decision  of  the  Court  of  Exchequer  in 
discharging  a  rule  to  enter  a  nonsuit  or  grant  a  new  trial  The  plead- 
ings and  facts  fully  appear  in  the  report  of  the  case,  6  H.  &  N.  349.^ 

1  In  6  H.  &  N.  349,  351-352,  the  facts  are  thus  stated :  — 

"  The  defendant  was  a  cotton-spinner  at  Manchester,  and  the  plaintiff  iras  emploreit 
by  him  in  his  factory  as  '  nnder  over-looker/  at  weeklj  wages.  It  was  the  pUlntiff't 
duty  to  oil  the  machinery  whenever  it  was  required,  which  was  sereral  times  a  daj. 
This  machinery  was  worked  by  steam-power,  the  motion  being  communicated  to 
wheels  through  the  medium  of  shafts.  On  the  5th  of  July,  1857.  the  plaintiff  v» 
eagaged  in  oiling  a  '  scutching  machine '  (for  cleaning  and  tearing  the  cotton),  and 
in  order  to  reach  the  spot  where  the  oil  was  poured  into  the  machinery-  thronj^ 
small  holes,  he  placed  his  left  arm  on  the  machine  near  the  wheels  to  support  himself, 
and  with  his  right  hand  he  held  the  vessel  containing  the  oil,  which  he  poured  ioto 
the  machinery.  His  left  arm  was  drawn  into  the  machine  and  torn  off.  When  the 
plaintiff  first  entered  the  service  the  machine  was  fenced  with  an  iron  guard,  hot  it 
was  broken  by  accident,  and  the  machine  remained  unfenced  for  above  a  year.  Tte 
plaintiff  had  frequently  complained  to  the  superintendent  of  the  danger,  and  he  prom- 
ised that  the  guard  should  be  mended.  On  one  occasion  the  defendant  had  looked  at 
the  machine  and  said  that  the  guard  should  be  mended.  In  some  factories  it  wis  the 
practice  to  stop  the  machines  whilst  they  were  being  oiled,  but  not  In  the  defendut'i^ 
the  superintendent  having  directed  the  plaintiff,  when  he  was  first  employed,  not  to  do 
so.  There  were  two  other  scutching  machines  and  six  other  machines  (three  '  breaki ' 
and  three  '  finishing '  machines)  in  the  same  room,  and  several  women  worked  in  k 
feeding  the  scutching  marhiiiw  wttb  ootton.     There  was  a  pu8«ge  between  tki 
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T.  Jones  argued  for  the  defendant  (the  appellant).^ 

Bliss  (Aspland  with  him),  for  the  plaintiff  (the  respondent). 

Cur.  adv.  wsU, 

CocKBURN,  C.  J.*  Independently  of  any  statutory  duty  or  obligation, 
there  was  negligence  in  the  defendant  in  not  fencing  the  machinery  on 
which  the  plaintiff  was  employed.  And  although  the  declaration  in 
this  action  is  based  on  the  alleged  statutory'  dutj'  of  the  defendant  to 
fence  the  machinery,  the  leave  to  move  was  reserved  on  the  question  of 
negligence,  and  there  is  full  power  to  amend  the  pleadings ;  and  we 
can  therefore  so  mould  the  declaration  as  to  make  it  applicable  to  the 
grounds  on  which  we  think  the  case  should  be  decided. 

I  consider  the  doctrine  laid  down  by  the  House  of  Lords,  in  the  case 
of  The  Bartonshill  Coal  Company  v.  Reid,  as  the  law  of  Scotland  with 
reference  to  the  duty  of  a  master,  as  applicable  to  the  law  of  England 
also,  namelj',  that  where  a  servant  is  employed  on  machinery  from  the 
use  of  which  danger  may  arise,  it  is  the  duty  of  the  master  to  take  due 
care,  and  to  use  all  reasonable  means,  to  guard  against  and  prevent 
an}'  defects  from  which  increased  and  unnecessary  danger  may  occur. 
No  doubt,  when  a  servant  enters  on  an  employment  from  its  nature 
necessarily  hazardous,  he  accepts  the  service  subject  to  the  risks  inci- 

machines.  bat  none  of  the  workmen  had  any  bnsinesa  to  pass  the  spot  where  the 
plaintiff  met  with  the  accident,  although  there  was  nothing  to  prevent  them,  and  many 
were  accnetomed  to  do  so. 

"  It  was  submitted,  on  behalf  of  the  defendant :  first,  that  this  machinery  was  not 
'  miU-gearing '  which  was  required  to  be  fenced  by  the  7  &  8  Vict.  c.  15.  Secondly, 
that  the  plaintiff  had  caused  the  injury  by  his  own  negligence.  Thirdly,  that  the 
defendant  was  not  liable,  inasmuch  as  the  plaintiff  was  the  servant  of  the  defendant 
and  did  the  work  voluntarily  and  of  his  own  accord,  and  with  full  knowledge  of  the 
danger.  The  learned  judge  reserved  the  points,  the  pleadings  to  be  amended,  if  neces- 
sary, and  his  lordship  left  it  to  the  jury  to  say,  first,  whether  the  injury  was  caused  by 
the  want  of  proper  caution  on  the  part  of  the  defendant;  secondly,  whether  the 
plaintiff  was  guQty  of  negligence,  either  in  the  manner  in  which  he  oiled  the  ma- 
chinery, or  in  continuing  in  the  defendant's  service  after  the  fencing  was  removed.  The 
jnry  found  the  first  question  in  the  affirmative,  and  the  second  in  the  negative ;  and 
thej  gave  a  verdict  for  the  plaintiff,  with  £200  damages. 

"  T.  Jones,  in  last  Michaelmas  Term,  obtained  a  rule  msi  to  enter  a  nonsuit,  or  for  a 
new  trial."  —  Ed. 

^  In  the  course  of  this  argument  counsel  said :  "  There  was  no  accession  of  danger 
beyond  that  originally  accepted."  Thereupon  Cockburn,  C.  J.,  said :  "  The  reason 
why  no  action  will  lie,  under  ordinary  circumstances,  is  because  the  servant  knows 
that  he  has  undertaken  a  dangerous  service  ;  here,  there  was  extraordinary  danger,  ^ 
and  was  only  submitted  to  on  a  promise  by  the  master  that  it  should  be  remedied." 
Counsel  then  said :  "  Priestley  v.  Fowler  shows  that  whenever  a  servant  accepts  a 
dangerous  occupation  he  must  bear  the  risk."  Thereupon  Cockburk,  C.  J.,  said: 
"  That  is,  whatever  is  fairly  within  the  scope  of  the  occupation,  including  the  negli- 
gence of  fellow-servants ;  here  it  is  the  negligence  of  the  master."  And  Cbompton, 
J.,  added :  "  It  cannot  be  made  part  of  the  contract,  that  the  master  shall  not  be  liable 
for  his  own  negligence."  —  Ed. 

'  Passages  declining  to  pass  upon  the  applicability  of  7  &  8  Vict,  c  15,  and  19 
h  20  Vict,  c  38  are  omitted  from  the  opinions  of  Cockbusn,  C.  J.,  and  Cbomftoi^ 
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dental  to  it ;  or,  if  he  thinks  proper  to  accept  an  employment  on  ma- 
chiner}'  defective  from  its  construction,  or  from  the  want  of  proper 
repair,  and  with  knowledge  of  the  facts  enters  on  the  service,  the 
master  cannot  be  held  liable  for  injury  to  the  servant  within  the  scope 
of  the  danger  which  both  the  contracting  parties  contemplated  as  inci- 
dental to  the  employment.  The  rule  I  am  laying  down  goes  only  to 
this,  that  the  danger  contemplated  on  entering  into  the  contract,  shall 
not  be  aggravated  by  any  omission  on  the  part  of  the  master  to  keep 
the  machinery  in  the  condition  in  which,  from  the  terms  of  the  contract 
or  the  nature  of  the  employment,  the  servant  had  a  right  to  expect 
that  it  would  be  kept. 

In  the  present  case,  at  the  time  the  plaintiff  entered  on  the  emploj- 
ment,  the  machinery  was  properly  fenced ;  on  its  ceasing  to  be  so,  the 
manager  of  the  works,  on  the  remonstrance  of  the  plaintiff,  promised  m 
the  presence  of  the  defendant,  the  master,  that  the  defect  should  be  made 
good.  It  must  be  taken,  therefore,  that  at  the  time  the  contract  be- 
tween the  plaintiff  and  defendant  was  entered  into,  it  was  contemplated 
by  the  parties  that  the  machinery  should  be  fenced.  It  follows  that, 
through  the  negligence  of  the  master  in  omitting  to  keep  the  machinery 
fenced,  the  servant  has  been  exposed  to  danger  to  which  he  ought  not 
to  have  been  subjected ;  and,  the  injury  of  which  the  plaintiff  com- 
plains having  thus  arisen,  the  defendant  is  justly  and  properly  liable. 

It  was,  indeed,  strongly  urged  upon  us,  on  the  part  of  the  defendant, 
that,  as  the  plaintiff,  upon  becoming  aware  that  the  machinery  was  no 
longer  properly  fenced,  instead  of  refusing  to  go  on,  as  he  might  have 
done,  continued  to  perform  his  service  with  a  knowledge  of  the  in- 
creased risk  to  which  he  was  exposed,  he  must  be  taken  to  have  volon- 
tarily  incnrred  the  danger,  and  is,  therefore,  in  the  same  position  as  if 
he  had  originallj'  accepted  the  service  as  one  to  be  performed  on  ud- 
fenced  machinery.  I  am,  however,  of  opinion,  that  there  is  a  soand 
distinction  between  the  case  of  a  servant  who  knowingly*  enters  into  a 
contract  to  work  on  defective  machinery,  and  that  of  one,  who,  od  a 
temporary'  defect  arising,  is  induced  by  the  master^  after  the  defect  has 
been  brought  to  the  knowledge  of  the  latter,  to  continue  to  perform 
his  service  under  a  promise  that  the  defect  shall  be  remedied.  In 
the  latter  case  it  seems  to  me,  that  the  servant  by  no  means  waives 
his  right  to  hold  the  master  responsible  for  any  injur}'  which  may  ansa 
to  him  from  the  omission  of  the  master  to  f  ulOl  his  obligation. 

No  doubt,  a  defect  thus  arising  in  machinery,  may  be  such  that  no 
man  of  ordinary  prudence  would  run  the  hazard  of  working  on  it  If  a 
jury  should  find  that  a  part}'  complaining  had  materially  contributed  to 
the  injury  by  his  own  rashness,  the  action  could  not  be  maintained, 
inasmuch  as  it  is  well  established  that  a  plaintiff  who  has  materially 
contributed  to  his  own  injury,  b}*  his  own  negligence,  cannot  reoorer, 
although  he  may  show  negligence  in  the  opposite  party.  But,  the 
question  whether  the  injur}*  of  which  a  plaintiff  complains  is  to  be 
ascribed  wholly  to  the  negligence  of  the  defendant,  or  whether  the 
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plaiDtiff  has  had  any  share  in  bringing  it  aboat,  is  one  wholly  for  the 
jury.  In  the  present  case,  the  Jury  have  determined  this  question  in 
favor  of  the  plaintiff,  and  we  are  bound  by  their  decision.  It  is, 
indeed,  put  to  us  that,  notwithstanding  this  finding  of  the  Jury,  the 
knowledge  of  the  plaintiff  that  the  machinery  was  unfenced,  is,  in 
point  of  law,  sufficient  to  prevent  the  plaintiff  from  recovering.  But  I 
am  of  opinion  that  it  is  only  a  fact  in  the  case,  to  be  taken  into  con- 
sideration by  the  Jury,  with  all  the  other  facts  and  circumstances,  in 
determining  the  question  whether  the  plaintiff  has  himself  helped  to 
bring  about  the  accident  in  respect  of  which  he  seeks  to  charge  the 
defendant.  In  this  sense,  and  in  this  sense  only,  such  knowledge 
might  afford  an  answer  to  the  action.  It  does  not  do  so  in  point 
of  law.  And,  in  the  present  case,  on  the  finding  of  the  Jury,  it  does 
not  do  so  in  point  of  fact.  I  am,  therefore,  of  opinion,  that  the  Court 
of  Exchequer  were  right  in  i*efusing  to  disturb  the  verdict  for  the 
plaintiff. 

WiGHTMAX,  J.  I  concur  in  the  Judgment  of  the  Lord  Chief  Justice, 
bot  not  in  the  reasons  on  which  it  is  founded. 

Cromfton,  J.,  said.  I  have  arrived  at  the  same  conclusion.  It  seems 
to  me  that  the  only  question  reserved  to  us  is  whether  the  mere  knowl- 
edge of  the  plaintiff,  when  he  did  the  act,  of  the  dangerous  state  of  the 
machinery,  is  a  bar  to  his  recovery,  notwithstanding  the  negligence  of 
the  defendant  I  think  it  must  be  taken  to  have  been  found  by  the 
Jury  that  there  was  negligence  on  the  part  of  the  defendant  for  which 
he  is  responsible.  ...  I  found  my  Judgment  on  two  propositions, 
namely,  that  there  is  no  defence  under  the  principle  of  law  laid  down 
in  Priestley  v.  Fowler,  3  M.  &  W.  1,  and  the  plaintiff  has  not  contributed 
to  his  injury  by  his  own  negligence.  Where  a  part}'  enters  upon  a  ser- 
vice he  must  be  supposed  to  have  contemplated  dangers  arising  within 
the  scope  of  his  employment,  including  the  negligence  of  his  fellow- 
servants,  and  therefore  for  ordinary  risks  he  cannot  expect  to  be  in- 
demnified. Here  we  need  not  consider  what  personal  knowledge  the 
plaintiff  had  of  the  danger,  because  there  was  a  neglect  of  duty  on  the 
part  of  the  defendant  in  not  keeping  the  machinery  fenced,  for  which 
he  is  responsible.  It  is  said  that  mere  knowledge  is  a  defence ;  I  can- 
not think  so.  The  party  cannot  recover  if  he  has  contributed  to  the 
accident ;  and  I  agree  with  the  observation  of  my  lord,  that  knowledge 
is  only  a  part  of  negligence,  and  it  is  still  a  question  whether  there 
was  negligence  or  not  I  am  confirmed  \n  that  view  by  what  Lord 
Campbell  said  in  Senior  v.  Ward,  1  E.  &  E.  385.  Upon  these  grounds 
I  am  of  opinion  that  the  Judgment  of  the  Court  below  ought  to  be 
affirmed. 

WiLLEs,  J.     I  agree  with  the  opinion  of  my  brother  Wightman. 

Btles,  J.  I  am  of  opinion  that  the  judgment  of  the  Court  of  Ex- 
chequer must  be  affirmed. 

This  is  a  case  of  very  great  importance,  and  I  am  anxious  that  its 
decision  should  repose  on  what  seems  to  me  the  true  ground. 
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I  do  not  rest  the  right  of  the  plaintiff  to  recover  on  the  statutable 
obligation  incumbent  on  the  master  to  fence  the  machinery,  nor  \'et  on 
the  personal  knowledge  of  the  master  that  the  machinery  was  improp- 
erly left  unfenced,  though  I  do  not  presume  to  intimate  any  disagree- 
ment with  the  Court  of  Exchequer. 

But  I  think  the  master  liable  on  the  broader  ground,  to  wit,  that  the 
owner  of  dangerous  machinery  is  bound  to  exercise  due  care  that  it  is 
in  a  safe  and  proper  condition. 

The  case  of  Priestley  v.  Fowler  introduced  a  new  chapter  into  the 
laW;  but  that  case  has  since  been  recognized  by  all  the  courts,  includ- 
ing the  Court  of  Error  and  the  House  of  Loixls.  So  that  the  doctrine 
there  laid  down,  with  all  the  consequences  fairly  deducible  from  it,  are 
part  of  the  law  of  the  land.  But  the  principles  laid  down  in  Priestley  r. 
Fowler,  and  all  the  examples  there  given  of  their  application,  relate  to 
the  conveniences  and  casualties  of  ordinary  or  domestic  life,  and  ought 
not  to  be  strained  so  as  to  regulate  the  rights  and  liabilities  arising 
from  the  use  of  dangerous  machinerj*. 

It  is,  in  most  cases,  impossible  that  a  workman  can  judge  of  the  con- 
dition of  a  complex  and  dangerous  machine,  wielding  irresistible  me- 
chanical power,  and,  if  he  could,  he  is  quite  incapable  of  estimating  the 
degree  of  risk  involved  in  different  conditions  of  the  machine ;  but  the 
master  may  be  able,  and  generally  is  able,  to  estimate  both.  The  mas- 
ter again  is  a  volunteer,  the  workman  ordinarily  has  no  choice.  To 
hold  that  the  master  is  responsible  to  his  workman  for  no  absence  of 
care,  however  flagrant,  seems  to  me  in  the  highest  degree  both  unjust 
and  inconvenient. 

On  the  other  hand,  to  hold  that  the  master  warrants  the  safety  and 
proper  condition  of  the  machine,  is  equally  unjust  to  the  master,  for  no 
degree  of  care  can  insure  perfect  safetj' ;  and  it  is  equally'  inconvenient 
to  the  public,  for  who  would  employ  such  machines  if  he  were  an 
insurer? 

It  seems  to  me  that  the  true  rule  lies  midway  between  these  ex- 
tremes, and  I  therefore  agree  in  the  conclusion  arrived  at  by  the  Lord 
Chief  Justice.  The  master  is  neither,  on  the  one  hand,  at  liberty  to 
neglect  all  care,  nor,  on  the  other,  is  he  to  insure  safety,  but  he  is  to 
use  due  and  reasonable  cure.  The  degree  and  nature  of  that  care  are 
to  be  estimated  on  a  consideration  of  the  facts  of  each  particular  case. 
I  do  not  say  that  the  degree  of  care  is,  in  all  cases,  the  same  as  the 
master  must  observe  towards  strangers. 

This  rule  seems  to  me  the  only  rule  consistent  with  justice  and  pub- 
lic convenience.  But  I  do  not  rest  it  on  those  considerations  alone.  It 
reposes  on  very  high  authority.  Lord  Cranworth,  in  delivering  the 
judgment  of  the  House  of  Lords  in  The  BartonshiU  Coal  Company  v. 
Reid,  3  Macqueen,  266,  states  that,  in  the  case  of  dangerous  machio- 
ery,  the  master  is  bound  to  exercise  due  care.  It  is  true  that  this  wss 
a  Scotch  case,  but  in  that  very  case  the  law  of  Scotland  and  the  law  of 
England  were  held  to  be  the  same  in  this  branch  of  the  law  of  master 
and  servant 
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It  ma^'  be  true  that  some  of  the  cases  cited  at  the  bar  are  not  quite 
ooDsistent  with  this  rule,  particularly  those  which  seem  to  make  the  per- 
sona] misconduct  or  personal  knowledge  of  the  master  a  necessary 
ingredient  in  his  responsibility.  But  we  are  a  court  of  error,  at  libert}^ 
to  decide  on  principle,  and  fortified  by  higher  authority.  Why  may  not 
the  master  be  guilty  of  negligence  by  his  manager,  or  agent,  whose 
employment  may  be  so  distinct  from  that  of  the  injured  servant,  that 
they  cannot  with  propriety  be  deemed  fellow-seiwants?  And  if  a  mas-> 
ter^s  personal  knowledge  of  defects  in  his  machinery  be  necessary  to 
bis  liabilit3%  the  more  a  master  neglects  his  business  and  abandons  it  to 
others  the  less  will  he  be  liable. 

It  is  said  that  the  verdict  exempting  the  servant  from  the  charge  of 
negligence  is  inconsistent  with  the  fact  that  he  knew  the  machinery  to 
be  unfenced.  But  knowledge  is  only  an  ingredient  in  negligence.  It 
may  be,  that  the  knowledge  of  the  servant  induced  him  to  use  extraor- 
dinary care,  which  care  was  yet  insufficient  to  preserve  him  from  acci- 
dent. Besides,  a  servant  knowing  the  facts  may  be  utterly  ignorant  of 
the  risks. 

Lastly,  the  original  contract  of  the  servant  was  to  work  with  fenced 
machinery,  and  it  was  his  master,  and  not  he,  that  violated  the  con- 
dition ;  and  in  so  doing  exercised  a  species  of  compulsion  over  the 
servant 

For  these  reasons  I  think  the  plaintiiT  below  is  entitled  to  our 
judgment.  Judgment  for  the  plaintiff  below.^ 

1  In  GibBon  v,  Erie  Railway  Co.,  63  N.  Y.  449,  452  (1875),  Allen.  J-,  for  the 
eoDit,  commenting  on  the  role  laid  down  by  Cockburn,  C.  J.,  said :  "  It  is  not  neces- 
my  to  hold  that  this  rnle  should  be  applied  in  all  its  rigor  to  casualties  arising  from 
the  use  of  complex  and  dangerous  machinery,  the  condition  of  which,  or  the  risks 
involyed  in  different  conditions  of  it,  an  ordinary  workman  might  be  incapable  of 
judging." 

In  Hough  V.  Railway  Co ,  100  U.  S.  213,  224,  225  (1879),  Hablaw,  J.,  for  the  court, 
said:  "But  he  did  have  knowledge  of  the  defectire  condition  of  the  cow-catcher  or 
pilot,  and  complained  thereof  to  both  the  master-mechanic  and  the  foreman  of  the 
lound-house.  They  promised  that  it  should  be  promptly  remedied,  and  it  may  be 
that  he  continued  to  use  the  engine  in  the  belief  that  the  defect  would  be  removed. 
The  court  below  seem  to  attach  no  consequence  to  the  complaint  made  by  the  engineer, 
followed,  as  it  was,  by  explicit  assurances  that  the  defect  should  be  remedied.  Accord- 
ing to  the  instructions,  if  the  engineer  used  the  engine  with  knowledge  of  the  defect, 
the  jniy  should  find  for  the  company,  although  he  may  have  been  justified  in  relying 
upon  those  assurances.  If  the  engineer,  after  discovering  or  recognizing  the  defective 
condition  of  the  cow-catcher  or  pilot,  had  continued  to  use  the  engine,  without  giving 
notice  thereof  to  the  proper  officers  of  the  company,  he  would  undoubtedly  have  been 
guilty  of  such  contributory  negligence  as  to  bar  a  recovery,  so  far  as  such  defect  was 
found  to  have  been  the  efficient  cause  of  the  death.  He  would  be  held,  in  that  case, 
to  have  himself  risked  the  dangers  which  might  result  ftt)m  the  use  of  the  engine  in 
such  defective  condition.  But '  there  can  be  no  doubt  that,  where  a  master  has  ex- 
pressly promised  to  repair  a  defect,  the  servant  can  recover  for  an  injury  caused 
thereby,  within  such  a  period  of  time  after  the  promise  as  it  would  be  reasonable  to 
allow  for  its  performance,  and,  as  we  think,  for  an  injury  suffered  within  any  period 
which  would  not  preclude  all  reasonable  expectation  that  the  promise  might  be  kept.' 
Shearman  &  Redf .  Negligence,  sect.  96.  .  .  .  <  H  the  servant/  says  Mr.  Cooley,  in  hii 
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WILSON,  Appellant  v.  MERRY  and  CUNNINGHAM, 

Respondents. 

House  of  Lords.     1868. 

[L.  R.  1  H,  L.  Se.  826.] 

After  a  trial  which  lasted  four  days  in  Januarj',  1867,  Mrs.  WOboii 
recovered  a  verdict  against  Messrs.  Merry  &  Cunningham  for  the  loss 
of  her  son,  who  was  killed  when  engaged  as  a  miner  in  their  employ- 
ment ;  —  the  jurj'  assessing  the  damages  at  £100. 

The  counsel  of  Messrs.  Merrj*  &  Cunningham  took  exceptions  to  the 
judge's  charge.  One  of  these  was  allowed  by  the  Court  of  Session, 
whose  judgment  of  allowance,  setting  aside  the  verdict,  and  granting  a 
new  trial,  formed  the  subject  of  Mrs.  Wilson's  appeal  to  the  House. 

The  question,  in  a  word,  was  whether  her  son's  death  had  not  been 
caused  by  the  fault  or  negligence  of  a  fellow-workman,  so  as  to  free 
Messrs.  Merry  &  Cunningham  from  responsibllit}*. 

Mr.  Quain^  Q.  C,  Mr.  Strachan  and  Mr.  Junner^  appeared  for  the 
appellant. 

Sir  BoundeU  Palmer^  Q.  C,  Mr.  Young^  and  Mr.  A.  B.  Shandy 
for  the  respondents. 

The  Lord  Chancellor  (Cairns)  .  —  My  Lords,  the  respondents  in 
this  case  are  coal  and  iron  masters,  owning  the  Haughhead  coal-pit,  near 
Hamilton,  in  the  county  of  Lanark.  Tliis  pit  had,  prior  to  the  21  st  of 
November,  1863,  been  sunk  to  the  depth  of  ninet3'-five  fathoms  and 
contained  four  seams  of  coal.  The  upper  seam,  called  the  £11  ooal, 
had  been  worked  out,  and  the  respondents  determined  to  work  the  next 
underlying  seam,  called  the  Pyotshaw  coal.  In  order  to  open  this 
seam  from  the  side  of  the  pit  a  scaffold  was  erected  in  the  pit,  from 
and  by  means  of  which  to  drive  the  level  in  the  Pj'otshaw  seam. 
This  scaffold  was  completed  on  Saturday,  the  21st  of  November,  1863. 
On  the  following  Monday,  the  23d  of  November,  1863,  Robert  Wilson 

work  on  Torts,  559, '  having  a  right  to  abandon  the  service  becanse  it  is  dangerooii 
refrains  from  doing  so  in  consequence  of  assurances  that  the  danger  shall  be  re- 
moved, the  duty  to  remove  the  danger  is  manifest  and  imperative,  and  the  master  if 
not  in  the  exercise  qf  ordinary  care  unless  or  until  he  makes  his  aasarances  good. 
Moreover,  the  assurances  remove  all  ground  for  the  argument  that  the  servant  bf 
continuing  the  employment  engages  to  assume  the  risks.'  .  .  •  We  may  add,  that  it 
was  for  the  jury  to  say  whether  the  defect  in  the  cow-catcher  or  pilot  was  such  thit 
none  but  a  reckless  engineer,  utterly  careless  of  his  safety,  would  have  used  ths 
engine  without  it  being  removed.  If,  under  all  the  circumstances,  and  in  view  of  ths 
promises  to  remedy  the  defect,  the  engineer  was  not  wanting  in  due  care  in  continaiiif 
to  use  the  engine,  then  the  company  will  not  be  excused  for  the  omission  to  supply 
proper  machinery,  upon  the  ground  of  contributory  negligence.  That  the  engineer 
knew  of  the  alleged  defect  was  not,  under  the  circumstances,  and  as  matter  of  law,  abso- 
lutely conclusive  of  want  of  due  care  on  his  part." 

See  the  discussion  in  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mbm.  155 
(1891).  — £i». 
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and  Henry  Wilson,  sons  of  the  appellant,  were  engaged  by  the  respon- 
dents to  assist  in  driving  this  level ;  and  on  the  24th  of  November 
they  went  to  work.  The  system  of  ventilation  in  the  pit,  before  the 
scaffold  was  placed  there,  was  of  the  usual  kind,  by  downcast  and  up- 
cast, and  it  is  not  suggested  that  before  the  platform  was  erected  the 
system  of  ventilation  was  defective  in  any  particular.  The  platform, 
however,  interrupted  the  free  current  or  circulation  of  air  in  the  pit ; 
and  although  it  is  stated  that  apertures  were  left  in  the  platform  on  the 
upcast  side  for  the  return  of  the  air  from  the  shaft  below,  yet  an  aocu* 
mulation  of  firedamp  appears  to  have  taken  place  underneath  the  plat* 
form ;  and  on  the  25th  of  November,  1863,  while  Henry  Wilson  was 
searching  on  the  scaffold  with  a  light  for  a  wedge  which  was  missing, 
the  light  came  in  contact  with  the  fire-damp  coming  from  beneath  the 
scaffold;  and  an  explosion  took  place,  by  which  the  scaffold  was  blown 
up  and  Henry  Wilson  killed  on  the  spot. 

The  present  action  was  raised  b\'  the  appellant,  as  the  mother  of 
Henry  Wilson,  for  damages  in  consequence  of  his  death,  and  an  issue 
was  appointed  by  the  Lord  Ordinary  for  the  trial  of  the  cause  in  the 
following  terms :  ''  Whether,  on  or  about  the  25th  day  of  November, 
1863,  the  deceased  Henry  Wilson,  miner,  Haughhead,  the  son  of  the 
pursuer,  while  engaged  in  the  employment  of  the  defenders  as  a  miner 
in  said  pit,  was  killed  by  an  explosion  of  fire-damp  through  the  fault  of 
the  defenders,  to  the  loss,  injury,  and  damage  of  the  pursuer." 

It  was  not  suggested  that  the  respondents  themselves  took  any  part 
in  the  erection  of  the  platform,  nor  was  any  personal  fault  or  negligence 
of  sny  kind  imputed  to  them.  The  general  manager  of  their  works  in 
Lanarkshire  was  Mr.  Jack.  The  manager  of  the  Haughhead  coal  pit 
nnderneath  Jack  was  John  Neish ;  and  subordinate  to  Neish  was  a 
man  named  Br^xe,  who  attended  to  the  undei^round  operations.  One 
Neil  Robson,  formerly  a  mining  engineer,  was  a  partner  with  the  re* 
spondents,  and  it  was  under  the  general  direction  of  the  respondents 
and  of  Robson  and  Jack  that  the  working  of  the  Pyotshaw  seam  was 
commenced.  The  charge  of  sinking  the  pit,  and  making  arrangements 
underground  for  working  it,  was  given  to  Neish.  It  was  proved  at  the 
trial,  and,  indeed,  not  controverted,  that  Jack  and  Neish  were  compe* 
tent  persons  for  the  work  on  which  the}^  were  engaged ;  selected  by 
the  respondents  with  due  care ;  and  furnished  by  the  respondents  with 
all  necessary  materials  and  resources  for  working  in  the  best  manner. 

The  cause  was  tried  on  the  2d  of  January,  1867,  and  the  three  fol« 
lowing  days,  before  Lord  Ormidale,  and  a  verdict  found  for  the 
appellant,  assessing  damages  at  £100.  Two  exceptions  were  taken  to 
Lord  Ormidale's  directions  to  the  jurj*;  the  second  of  which  was 
allowed  by  the  Court  of  Session,  and  a  new  tnal  granted.  It  is  on  this 
exception  alone  that  your  Lordships  are  now  called  to  express  an 
opinion,  the  appellant  having  appealed  against  the  interlocutor  of  the 
€)ourt  of  Session  allowing  the  exception,  which  runs  thus :  — 

^*  Lord  Ormidale  charged  the  jury ;  and,  after  explaining  that  in 
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law  the  defenders  were  not  answerable  for  the  consequences  of  an 
accident  which  could  not  have  been  foreseen,  and  b}*  reasonable  care 
and  caution  prevented,  or  for  the  consequences  of  an  accident  caused 
by  deceased's  own  fault,  or  the  fault  of  a  fellow- workman,  as  Bryoe 
must  be  held  to  have  been  in  the  present  instance,  engaged  with  him 
in  the  same  common  employment;  and  after  also  explaining  the 
nature  of  the  obligation  under  which  employers  lay  of  providing  all 
apparatus  and  machinery  necessary  and  proper  for  the  safety  of  their 
workmen,  proceeded  to  bring  under  their  consideration  the  circom- 
stances  relating  to  the  ventilation  arrangement  or  system  of  the  pit  in 
question,  distinguishing  betwixt  the  keeping  clear  and  in  good  woik- 
ing  order  the  ventilation  arrangement  or  sj'stem  when  completed,  and 
after  the  deceased  came  to  be  engaged  in  the  pit,  and  defect  or  faolt 
in  said  arrangement  or  system  itself.  And  in  reference  to  the  latter 
Lord  Ormidale,  in  the  course  of  his  charge,  directed  the  jury,  that  ^  if 
they  were  satisfied  on  the  evidence  that  the  arrangement  or  system  of 
ventilation  in  the  Haughhead  pit  at  the  time  of  the  accident  in  qaesticm 
had  been  designed  and  completed  by  Neish  before  the  deceased  Henij 
Wilson  was  engaged  to  work  in  the  pit,  and  that  the  defenders  hid 
delegated  to  Neish  their  whole  power,  authority,  and  dut}*  in  regard  to 
that  matter,  and  also  in  regard  generally  to  all  the  underground  oper- 
ations, without  control  or  interference  on  their  part^  the  dece^ed 
Henry  Wilson  and  Neish  did  not  stand  in  the  relation  of  fellow-wwk- 
men  engaged  in  the  same  common  employment,  and  the  defenders  were 
not  on  that  ground  relieved  from  liability  to  the  pursuer  for  the  conse- 
quences of  fault,  if  any  there  was,  on  the  part  of  Neish  in  designing 
and  completing  said  arrangement  or  system  of  ventilation.'  *' 

The  law  applicable  to  cases  of  this  kind  has  of  late  j'ears  come  fn- 
quently  under  consideration,  both  in  this  House  and  in  various  conrts 
of  law  in  England  and  Scotland.  The  cases  up  to  the  year  1858  tre 
all  reviewed  in  the  case  of  the  Bartonshill  Coal  Ck>mpany  v.  Reid,  de- 
cided b}'  3'our  Lordships.^  .  .  . 

I  do  not  think  the  liability,  or  non-liability,  of  the  master  to  his 
workmen  can  depend  upon  the  question  whether  the  author  of  the 
accident  is  not,  or  is,  in  any  technical  sense,  the  fellow-workman,  or 
coUahorateur^  of  the  sufferer.  In  the  majority  of  cases  in  which  acci- 
dents  have  occurred  the  negligence  has,  no  doubt,  been  the  negligence 
of  a  fellow-workman ;  but  the  case  of  the  fellow-workman  appears  to 
me  to  be  an  example  of  the  rule,  and  not  the  rule  itself.  The  rule,  as 
I  think,  must  stand  upon  higher  and  broader  grounds.  As  is  said  by 
a  distinguished  jurist:  ^^ Mcenipla  non  restrinffuni  regtdamy  ted 
loquuntur  de  caHhus  crebrioribua  (DoneUua  de  Jure  Oiv.  L.  9^  c.  2, 
n).  The  master  is  not,  and  cannot  be,  liable  to  his  servant  unless 
there  be  negligence  on  the  part  of  the  master  in  that  in  which  be,  the 
master,  has  contracted  or  undertaken  with  his  servant  to  do.    The 

^  Here  were  read  quotations  from  Lord  Cr  an  worth's  opinion  in  Bartonshill  Cod 
Company  v.  Beid,  3  Macq.  266,  382-284.  —  £x>. 
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master  has  not  contracted  or  undertaken  to  execute  in  person  the  work 
connected  with  his  business.  The  result  of  an  obligation  on  the  mas- 
ter personally  to  execute  the  work  connected  with  his  business,  in 
place  of  being  beneficial,  might  be  disastrous  to  his  servants,  for  the 
master  might  be  incompetent  personally  to  perform  the  work.  At  all 
events,  a  servant  may  choose  for  himself  between  serving  a  master 
who  does,  and  a  master  who  does  not,  attend  in  person  to  his  business. 
But  what  the  master  is,  in  my  opinion,  bound  to  his  servant  to  do,  in 
the  event  of  his  not  personally  superintending  and  directing  the  work, 
is  to  select  proper  and  competent  persons  to  do  so,  and  to  furnish  them 
with  adequate  materials  and  resources  for  the  work.  When  he  has 
done  this  he  has,  in  my  opinion,  done  all  that  he  is  bound  to  do.  And 
if  the  persons  so  selected  are  guilty  of  negligence,  this  is  not  the  negli- 
gence of  the  master ;  and  if  an  accident  occurs  to  a  workman  to-da}' 
in  consequence  of  the  negligence  of  another  workman,  skilM  and  com- 
petent, who  was  formerl}',  but  is  no  longer  in  the  employment  of  the 
master,  the  master  is,  in  my  opinion,  not  liable,  although  the  two  work- 
men cannot  technically  be  described  as  fellow- workmen.  As  was  said 
in  the  case  of  Tarrant  v.  Webb,  negligence  cannot  exist  if  the  master 
does  his  best  to  employ  competent  persons;  he  cannot  warrant  the 
competency  of  his  servants. 

Appl3nug  these  observations  to  the  direction  of  the  learned  judge  to 
the  jury  in  this  case,  I  think  the  first  error  in  that  direction  is,  that  it 
is  pregnant  with  the  suggestion  to  the  jury  that  if  they  found  the  scaf- 
fold to  have  been  finished  by  Neish  before  the  deceased  was  engaged 
to  work  in  the  pit,  a  liability  for  the  accident  was  thrown  upon  the  re- 
spondents, which  would  not  have  existed  if  the  deceased  had  been 
engaged  before  the  scaffold  was  finished.  This,  my  Lords,  was  calcu* 
lated,  as  I  think,  to  mislead,  and  appears  to  have  misled  the  jury. 

But,  my  Lords,  I  think  there  is  another  objection  to  the  charge  of 
the  learned  judge.  He  asks  the  jury  to  consider  whether  the  respon- 
dents had  delegated  to  Neish  their  whole  power,  authority,  and  duty 
in  regard  to  the  arrangement  or  system  of  ventilation,  and  also  in  re- 
gard generallj"  to  all  the  underground  operations,  without  control  or 
interference  on  their  part. 

My  Lords,  I  think  there  is  nothing  in  the  evidence  which  would  war- 
rant a  question  being  left  to  the  jury  in  these  terms.  The  respondents 
had  delegated  no  power,  authorit3%  or  duty  to  Neish,  except  in  the 
sense  in  which  a  master  who  employs  a  skilled  workman  to  superintend 
a  portion  of  his  business  delegates  power,  authority,  and  duty  to  the 
workman  for  that  purpose.  It  was  admitted  that  the  respondents  gave 
no  specific  directions  to  Neish  as  to  the  manner  or  form  in  which  the 
Bcal3fold  was  to  be  arranged.  They  told  him  that  the  Pyotshaw  seam 
was  to  be  opened,  and  the}'  left  to  him  the  arrangements  underground 
for  opening  and  working  it.  And  the  learned  judge  ought  not,  as  I 
think,  to  have  suggested  to  the  jury  that  this  could  be  viewed  in  any 
other  light  than  as  the  ordinary  employment  by  the  respondents  of  a 
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Bub-manager  or  foreman.  I  think  the  learned  judge  ought  to  haye 
told  the  Jury  that  if  they  were  of  opinion  that  the  respondents  exer- 
cised due  care  in  selecting  proper  and  competent  persons  for  the  work, 
and  furnished  them  with  suitable  means  and  resources  to  accomplish 
the  work,  the  respondents  were  not  liable  to  the  appellant  for  the  con- 
sequences of  the  accident^  .  .  . 

Lord  Cranworth.      My  Lords,  the  direction  of  the  learned  judge 
complained  of  has  been  so  fully  stated  by  my  noble  and  learned  friend 
that  I  need  not  repeat  it  at  length.     The  substance  of  it  was,  that  if 
the  system  of  ventilation  had  been  completed  by  Neish  before  Wilson 
was  engaged  to  work  in  the  pit,  and  if  the  owners  had  delegated  to  him 
all  their  power  and  authorit}'  as  to  the  underground  operations,  then 
hjB  and  Wilson  were  not  fellow-workmen.    This  was  clearly  wrong. 
Workmen  do  not  cease  to  be  fellow-workmen  because  the}*  are  not  all 
equal  in  point  of  station  or  authority.    A  gang  of  laborers  employed  in 
making  an  excavation  and  their  captain,  whose  directions  the  laborers 
are  bound  to  follow,  are  all  fellow-laborers  under  a  common  master,  as 
has  been  more  than  once  decided  in  England,  and  on  this  subject  there 
is  no  difference  between  the  laws  of  England  and  Scotland.     Nor  does 
it  make  any  difference  that  the  scaffolding,  the  imperfection  of  which 
is  assumed  to  have  caused  the  accident,  had  been  all  set  up  by  Neish 
before  Wilson  began  to  be  employed.     In  order  effectually  to  cany  oo 
the  work,  it  was  necessary  that  a  scaffolding  should  be  fixed  under  the 
superintendence  of  an  underground  manager,  and  when  so  fixed  it  was 
necessary  that  workmen  should  be  employed  at  it  in  excavating  the 
mine  under  similar  superintendence.    That  Neish  was  a  person  oompe 
tent  to  perform  the  duties  of  such  underground  manager  was  not  a 
matter  in  dispute.    He  caused  the  scaffold  to  be  prepared  and  fixed, 
and  when  that  had  been  done  Wilson  began  to  work  under  him  as 
manager.    They  thus  clearly  became  fellow-workmen,  and  the  circam- 
stance  that  a  part  of  the  duties  of  Neish  had  been  completed  before 
Wilson  began  to  work  cannot  be  material.     If,  indeed,  the  owners  had 
failed  to  take  reasonable  care  in  causing  the  scaffold  to  be  erected,  the 
case  would  have  been  different,  but  of  this  there  is  no  evidence.    It 
ceitainly  was  not  incumbent  on  them  personally  to  fix  the  scaffold. 
They  discharged  their  duty  when  they  procured  the  services  of  a  com- 
petent underground  manager;   and  whether  Wilson   began  to  work 
with,  or  under,  Neish  before  or  after  he  had  prepared  the  scaffold  was 
a  matter  of  no  importance.     From  the  time  when  he  began  to  work  be 
was  a  fellow-workman  with  him.    The  direction  given  by  the  learned 
judge  at  the  trial  was  certainly  wrong,  and  the  interlocutor  granting  a 
new  trial  was  therefore  right. 

It  is  not  necessary  that  we  should  say  what  direction  the  learned 
judge  ought  to  have  given,  but  I  have  no  difficulty  in  saying  that  he 
ought  to  have  charged  the  jury  to  the  effect  that  Neish  and  the  de- 

1  Here  followed  a  passage  pointing  oat  that  no  question  had  heen  presented,  mte 
S3  &  24  Vict,  c  151,  "  An  Act  for  the  Regulation  and  Inspection  of  Mines."  ^Eo. 
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ceased  were,  according  to  the  evidence,  fellow-workmen,  and  that  the 
defenders  were  not  liable  if  they,  the  jory,  were  of  opinion  that  Neish 
was  a  properly  skilled  workman  to  act  as  underground  manager, 
even  if  there  were  defects  in  the  scaffolding  which  caused  the  acci- 
dent.^ •  .  . 

Lord  Chelmsford.'  Although  the  learned  judge,  in  the  course  of 
his  summing  up,  distinguished  '^  between  keeping  clear  and  in  good 
working  order  the  ventilation  arrangement  or  system  when  completed, 
and  a  defect  or  fault  in  the  arrangement  or  system  itself,"  yet  he  does 
not  appear  to  have  left  it  to  the  jury  to  decide  whether  the  accident 
occnrred  through  faulty  ventilation  or  through  casual  obstruction  in  the 
ventilation,  the  latter  of  which  appears  from  the  evidence  to  be  more 
likely  to  have  been  the  case.  But,  supposing  it  to  have  been  quite 
clear  that  the  ventilation  itself  was  defective,  3'et,  if  it  occurred  in  the 
course  of  the  operations  in  the  pit,  it  ought  to  have  been  distinguished 
from  that  ^^  system  of  ventilation  and  putting  the  mine  into  a  safe  and 
proper  condition  for  working,"  which,  according  to  the  opinion  of  the 
Lord  Justice  Clerk,  in  Dixon  v.  Ranken,  14  Dunlop,  420,  *Mt  was  the 
duty  of  the  master  for  whose  benefit  the  work  is  being  carried  on  to 
provide."  In  the  course  of  working  the  Haughhead  pit  it  became  neces- 
sary to  arrange  a  system  of  what,  for  distinction's  sake,  I  may  call 
local  ventilation.  This  must  be  considered  as  part  of  the  mining  oper- 
ations, and,  therefore,  even  if  the  accident  happened  in  consequence  of 
the  scaffold  in  the  Pyotshaw  seam  having,  under  Neish's  orders,  been 
constructed  so  as  to  obstruct  the  necessary  ventilation,  it  would  have 
been  the  result  of  negligence  in  the  course  of  working  the  mine ;  and  if 
Neish  and  the  deceased  were  fellow- workmen,  it  would  have  been  one 
of  the  risks  incident  to  the  employment  in  which  the  deceased  was 
engaged.*  .  .  . 

Lord  CoLONSAT.^  I  hold  it  to  be  quite  clear  that  the  liability  of  a 
master  for  injury  done  by  the  fault  or  negligence  of  his  servant  falls 
to  be  dealt  with  on  different  principles  where  the  sufferer  is  a  stranger, 
and  where  the  sufferer  is  a  fellow-servant  engaged  in  the  same  common 
employment.  The  distinction  was  fully  recognized  by  Lord  Cran- 
worth,  and  effect  was  given  to  it  by  this  House,  in  the  case  of  the 
Bartonshill  Company.  Whether  the  present  case  does  or  does  not  be- 
long to  the  latter  class,  it  certainly  does  not  belong  to  the  former  cla^s. 
The  deceased  was  not  a  strauger;  he  was,  at  the  time  he  received  the 
injury,  a  workman  in  the  employment  of  the  defenders,  in  their  coal 
mine.  Neish  was  also  in  their  employment  there.  If  it  is  not  alleged 
that  there  was  any  personal  fault  or  neglect  on  the  part  of  the  master, 
on  what  principle  does  liability  attach  to  him  ?  Does  such  liability  flow 
from  the  nature  of  the  contract  of  service  under  which  the  deceased 

1  Here  followed  a  passage  declining  to  discnss  23  &  24  Vict.  151. — Ed. 

*  After  explaining  that  the  only  qnestion  was  as  to  the  second  exception.  —  Ed. 

*  Here  followed  a  discussion  of  the  charge  and  of  23  &  24  Vict  c  151.^  Ed. 

*  After  stating  the  facts  and  the  qnestion.  —Ed. 
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was  working?  I  think  that  there  are  duties  incumbent  on  mastera 
with  reference  to  the  safety  of  laborers  in  mines  and  factories,  on  the 
fulfilment  of  which  the  laborers  are  entitled  to  rely,  and  for  the  failure 
in  which  the  master  may  be  responsible.  A  total  neglect  to  provide 
any  sj'stem  of  ventilation  for  the  mine  may  be  of  that  character.  Cul- 
pable negligence  in  supervision,  if  the  master  takes  the  supervision  on 
himself; — or,  where  he  devolves  it  on  others,  the  heedless  selectkm 
of  unskilful  or  incompetent  persons  for  the  duty,  —  or  the  failure  to 
provide  or  supply  the  means  of  providing  proper  machinery  or  mater- 
ials ;  —  may  furnish  grounds  of  liabilit}' ;  and  there  may  be  other 
duties,  varjing  according  to  the  nature  of  the  employment,  wherein,  if 
the  master  fails,  he  may  be  responsible.  But,  on  the  other  hand,  there 
are  risks  incident  to  occupations  more  or  less  hazardous,  and  of  which 
the  laborer  who  engages  in  any  such  occupation  takes  his  chance.  It 
is  eminently  so  in  regard  to  mining  operations.  There  are  perils  of 
the  pit  as  well  as  of  the  other  deep,  and  one  of  those  perils  is  the  risk 
of  the  consequences  that  may,  even  in  the  best  regulated  pits,  result 
from  the  carelessness  or  recklessness,  or  other  fault,  of  one  or  more  of 
those  persons  composing  the  organized  body  engaged  in  working  the 
mine.  The  master  does  not  impliedly  insure  the  workmen  against  sncfa 
perils. 

Is  the  fault  attributed  to  Neish  one  of  this  last  character?  I  think 
it  must  be  so  regarded,  unless  there  was  something  in  the  relation 
of  Neish  to  the  defenders,  or  to  the  deceased,  which  deprives  it  of  that 
character.  It  is  not  alleged  that  the  general  system  of  ventilation  of 
the  pit,  as  it  had  existed  anterior  to  the  erection  of  the  scaffold,  was 
not  good,  or  that  Neish  was  not  a  fit  man  to  be  placed  in  the  position 
he  occupied.  In  neither  of  the  respects  was  there  any  fault  or  Dili- 
gence on  the  part  of  the  defenders ;  nor  is  it  alleged  that  in  any  other 
respect  there  was  personal  fault  on  their  part  But  it  is  said  that 
Neish  was  not  a  fellow-workman  of  the  deceased  —  that  he  was  in  some 
sense  and  to  some  effect  a  representative  of  the  defenders,  holding  del- 
egated powers  from  them,  and  that  they  are  therefore  liable. 

Now  I  agree  with  what  has  been  said  as  to  the  terms  '^  fellow-woik- 
man  "  and  '*  coUaborateur.''  They  are  not  expressions  well  suitefl  to 
indicate  the  relation  on  which  the  liability  or  non-liability  of  a  master 
depends,  especially  with  reference  to  the  great  systems  of  oi^nization 
that  now  exist  And  these  expressions,  if  taken  in  a  strict  or  liuiited 
sense,  are  calculated  to  mislead.  The  same  may  be  said  of  such  words 
as  "foreman"  or  "manager."  We  must  look  to  the  functions  the 
party  discharges,  and  his  position  in  the  organism  of  the  force  employed, 
and  of  which  he  forms  a  constituent  part  Nor  is  it  of  any  consequence 
that  the  position  he  occupies  in  such  oi^anism  implies  some  special 
authority,  or  duty,  or  charge,  for  that  is  of  the  essence  of  such  organi- 
zations, as,  for  instance,  in  this  case,  Bryce  is  admitted  to  have  been 
within  the  principle  of  a  fellow-workman,  although  he  was  foreman  and 
underground  manager,  and  had  the  immediate  charge  of  constructing  the 
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scaffold,  and  was  primarily  to  blame  for  its  defects,  if  any ;  Neish  waa 
one  step  higher,  and  may  have  been  in  fault  for  not  detecting  Bryce's 
error ;  but  yet  Neish  was  subordinate  to  a  still  higher  servant,  Jack» 
The}'  were  all  links  in  the  same  chain.  If  the  master  was  responsible 
for  injury  done  to  Wilson  through  the  fault  of  Neish,  on  the  ground 
that,  strictly  speaking,  they  were  not  fellow-laborers,  he  would,  on  the 
same  ground,  have  been  liable  to  Neish  for  injur}-  doue  to  him  through 
the  fault  of  Wilson. 

Now  the  direction  of  the  learned  Judge  with  reference  to  the  circum- 
stances of  this  case  appears  to  me  to  have  been  objectionable  for  these 
reasons:  First,  It  deals,  apparently,  with  the  alleged  defect  in  the 
scaffold  as  if  it  was  a  defect  in  the  general  arrangement  or  system  of 
ventilation  of  the  pit,  for  which  in  certain  views  the  defenders  might 
be  regarded  as  liable,  whereas  it  was  a  defect  in  the  construction  of  a 
temporary  structure  erected  by  order  of  Neish  for  certain  working 
operations,  whereby  the  free  action  of  a  good  system  of  ventilation  was 
temporarily  interfered  with,  which  raised  a  totally  different  question  for 
the  consideration  of  the  jury  in  reference  to  the  liability  of  the  defend- 
ers for  the  fault  of  Neish.  But  the  distinction  does  not  appear  to 
have  been  adverted  to.  Secondly,  It  suggests  to  the  jury  that  if  the 
faulty  scaffold  was  completed  before  Wilson  entered  into  the  employ  of 
the  defenders,  a  liability  was  imposed  on  the  defenders  which  would 
not  otherwise  have  existed,  inasmuch  as  in  that  case  Wilson  and  Neish 
could  in  no  view  have  been  fellow-workmen  at  the  time  when  the  fault 
was  committed  by  Neish.  But  if  it  was  the  duty  of  Neish  to  provide 
for  the  passage  of  air  upwards  in  the  shaft,  that  duty  did  not  cease 
with  the  erection  of  the  scaffold,  but  continued  while  the  scaffold  re- 
mained, and  he  was  in  fault  so  long  as  that  duty  was  not  performed. 
It  was  not  merely  the  erection  of  the  scaffold  on  Saturday,  but  the 
maintenance  of  it  in  a  defective  state  until  Tuesday  morning,  that 
caused  the  injury,  if  it  was  really  caused  by  the  defective  construction 
of  the  scaffold ;  and  consequently  there  was  no  room  for  the  suggested 
disconnection  of  Wilson  and  Neish  as  fellow-workmen.  Thirdly,  The 
direction  points  the  attention  of  the  jury  to  the  question,  whether  Wil- 
son and  Neish  stood  in  the  relation  of  fellow-workmen  engaged  in  the 
same  common  employment,  as  the  test  of  non-liability,  without  sufficient 
explanation  of  what  constituted  that  relation ;  and,  in  particular,  with- 
out explaining  that  diversity  of  duties  and  gradation  of  authority  are 
not  inconsistent  with  that  relation,  and  without  referring  to  the  effect 
wl\ich  might  be  prodnced  on  the  liability  of  the  master  by  a  careful 
selection  of  proper  persons  to  take  charge  of  different  departments  in 
the  working  of  the  mine.^  .  .  . 

Interlocutor  affirmed^  and  appeal  dismissed  with  costs,* 

1  Here  followed  a  passage  declining  to  express  an  opinion  as  to  S3  &  24  Vict, 
e.  151. — Ed. 

*  For  dicta  suggesting  a  distinction  based  on  the  relative  rank  of  servants,  see  Bai^ 
tonshill  Coal  Co.  v.  Reid,  3  Macq.  266,  295  (1858),  per  Lord  Cranworth  ;  Clarke  9, 

54 


850  fOBD  V.  mCHBUBG  BAILROAD  CO.  [CHAF.  Tl 


FORD  V.  FnCHBUBG   BAILROAD   COMPANY. 
SuFREMB  Judicial  Ck>DiiT  or  Massachusbtts,  1872. 

[110  JfoM.  84a] 

Tort  to  recover  for  persooal  injuries  occasiooed  by  the  exploBioQ  of 
the  boiler  of  a  locomotiTe  engine  belonging  to  the  defendants.  Trial  in 
the  Superior  Court,  before  Sccddeb,  J.^  .  .  . 

The  judge  instructed  the  jury  as  follows :  ^^  A  person  entering  into 
the  service  of  another  takes  upon  himself,  in  consideration  of  the  com- 
pensation to  be  paid  him,  the  ordinary  risks  of  the  employment,  indudiog 
the  n^ligenoe  of  his  fellow-laborers."  ^^  The  general  rule  is,  that  he 
who  engages  in  the  employment  of  another,  for  the  performanoe  of 
specific  duties  and  services,  for  compensation,  takes  upon  himself  Um 
natural  and  ordinary  risks  and  perils  incident  to  the  performance  of 
such  services,  embracing  perils  arising  from  the  negligence  of  those  in 
the  same  emplo}^  as  incident  to  the  service."  ^^  When  a  master  uses  doe 
diligence  in  the  selection  of  competent  and  trustworthy  servants,  and 
furnishes  them  with  suitable  means  to  perform  the  service  in  which  he 
employs  them,  he  is  not  answerable  to  one  of  them  for  an  injur}*  received 
by  him  in  consequence  of  the  carelessness  of  another,  while  both  are 
engaged  in  the  same  service."  *^  A  corporation  is  required  to  use  doe 
care  in  supplying  and  maintaining  suitable  instrumentalities  for  the 
performance  of  the  work  or  duty  which  it  requires  of  its  servants,  and 
is  liable  for  damages  occasioned  by  neglect  or  omission  to  fulfil  this 
obligation,  whether  it  arises  from  its  own  want  of  care,  or  that  of  iti 
agents  intrusted  with  the  duty.  But  the  law  does  not  hold  it  responsiUe 
for  the  negligence  of  its  servants,  if  of  competent  skill  and  experience, 
in  using  or  managing  the  means  and  appliances  placed  in  their  hands  in 
the  course  of  their  employment,  if  they  are  neither  defective  nor  iusofll- 
cient."  ^*  The  rules  of  law  are  well  settled,  that  a  servant,  by  entering 
into  his  master's  service,  assumes  all  the  risks  of  that  service,  whidi  the 
master,  exercising  due  care,  cannot  control,  including  those  arisii^ 
from  the  negligence  of  his  fellow-servants ;  but  that  the  master  u  bound 
to  use  ordinary  care  in  providing  suitable  structures  and  engines  and 
proper  servants,  to  carry  on  his  business,  and  is  liable  to  any  of  their 
fellow-servants  for  his  negligence  in  this  respect  This  care  he  can  and 
must  exercise,  both  in  procuring  and  in  keeping  and  maintaining  sach 
servants,  structures,  and  engines.    If  he  knows,  or  in  the  exercise  of 

Holmes,  ante,  pp.  836,  841,  per  Btlbs,  J.;  Gallagher  v.  Piper,  16  C.  B.  n.s.  669, 697 
(1864).  per  Btlbs,  J.,  dissenting ;  and  Murphy  v.  Smith,  19  C.  B.  ir.  8.  361,  366-^66 
(1865),  per  Erlb,  C.  J.,  and  Kbatiko,  J. 

See  Devlin  r.  Smith,  89  N.  Y.  470  (1882) ;  Butler  ».  Locke,  126  N.  Y.  105  (1891).— 
Ed. 

^  The  report  has  been  abbreyiated  by  omitting  the  evidence,  the  instnusiMi 
requested  by  the  defendant  corporation,  and  bo  much  of  the  opinion  as  dealt  with 
those  instractions.  -*  Eo. 
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due  care  migbt  have  known,  that  his  servants  are  incompetent,  or  his 
etractares  or  engines  insufiScient,  either  at  the  time  of  procuring  them 
or  at  any  subsequent  time,  he  fails  in  his  duty.  For  the  management  of 
his  machinery  and  the  conduct  of  his  servants,  he  is  not  responsible  to 
their  fellow-servants ;  but  he  cannot  avail  himself  of  this  exemption  from 
responsibilit}',  when  his  own  negligence  in  not  having  suitable  instru- 
ments, whether  persons  or  things,  to  do  his  work,  causes  injury  to  those 
in  his  employ.  He  cannot  divest  himself  of  his  duty,  to  have  suitable 
instruments  of  any  kind,  by  delegating  to  an  agent  their  employment  or 
selection,  their  superintendence  or  repair.  A  corporation  must,  and  a 
master  who  has  an  extensive  business  often  does,  peiform  this  duty 
through  officers  or  superintendents ;  but  the  duty  is  his  and  not  merely 
theirs,  and  for  negligence  of  his  duty  in  this  respect  he  is  responsible. 
To  hold  otherwise  would  be  to  exempt  a  master,  who  selected  all  his 
machinery  and  servants  through  agents  or  superintendents,  from  all 
liability  whatever  to  their  fellow-servants,  although  he  had  been  grossly 
negligent  in  the  selection  or  keeping  of  proper  persons  and  means  for 
conducting  his  business." 

*'The  obligation  of  a  corporation,  so  far  as  respects  those  in  its 
employment,  does  not  extend  beyond  the  use  of  ordinary  care  and  dili- 
gence. By  ordinar}'  care  and  diligence  is  meant  such  as  men  of  ordinary 
sense,  prudence,  and  capacity,  under  like  circumstances,  take  in  the 
conduct  and  management  of  their  own  affairs.  This  varies  according 
to  circumstances  as  the  risk  is  greater  or  less,  and  must  be  measured 
by  the  character  and  risks  and  exposures  of  the  business." 

Applying  the  law  as  stated  to  the  present  case,  the  judge  instructed 
the  jury  that  ^'  the  exercise  of  ordinary  diligence  and  care  was  required 
on  l^e  part  of  the  defendants,  and  their  proper  officers  and  agents,  in 
providing  a  suitable  engine  to  be  used  by  the  plaintiff  upon  their  road, 
and  in  keeping  the  engine  in  proper  condition  for  such  use ;  that  the 
plaintiff  was  also  required  to  exercise  ordinary  diligence  and  care  in  the 
use  of  the  engine  and  in  avoiding  danger  therefrom ;  that  if  neither 
party  was  in  fault  the  plaintiff  could  not  recover ;  that  if  the  injury 
complained  of  was  occasioned  by  the  fault  or  negligence  of  both  parties, 
the  plaintiff  was  not  entitled  to  recover ;  that  if  the  defendants,  acting 
by  their  proper  officers  and  servants,  exercised  oniinary  diligence  and 
care  in  providing  a  suitable  engine  and  in  keeping  the  same  in  proper 
condition  and  repair,  for  the  use  to  which  it  was  appropriated,  they 
were  not  responsible  for  the  injury  complained  of;  but  that  if  they  failed 
so  to  do,  and  the  injury  complained  of  resulted  from  their  neglect  in  this 
respect,  then  the  defendants  were  responsible  therefor,  unless  it  ap- 
peared that  the  plaintiff  himself  was  also  wanting  in  the  exercise  of 
ordinary  vigilance  and  care,  either  in  the  management  of  the  engine  or 
in  improperly  exposing  himself  to  danger jtherefrom,  thereby  rendering 
himself  guilt}*  of  contributory  negligence,  in  which  latter  case  he  was 
not  entitled  to  recover ;  that  the  burden  was  upon  the  plaintiff  to  show, 
not  only  that  the  defendants  were  guilty  of  negligence  in  not  exercising 
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ordinary  diligence  and  care  in  providing  a  suitable  engine  and  keeping 
it  in  proper  condition,  thereb}'  caasing  the  injury  complained  of,  bat 
that  he  was  himself  free  from  any  negligence  contributing  to  the  iojurr ; 
that  Rule  28  did  not,  as  a  matter  of  law,  release  the  defendants  from 
their  legal  responsibility  in  this  case,  if  any  such  existed,  for  the  internal 
and  invisible  defects  in  the  boiler,  by  which  it  was  claimed  the  explosion 
was  occasioned  ;  and  that  the  violation  of  Rule  42,  so  far  as  it  stated  it 
to  be  the  duty  of  the  plaintiff  to  be  sure  that  the  engine  was  in  good 
working  order  before  it  was  taken  from  the  engine-house,  did  not,  as 
matter  of  law,  necessarily  preclude  him  from  recovering  in  this  case,  if 
otherwise  entitled,  unless  the  accident  or  injury  complained  of  was 
occasioned  in  whole  or  in  part  by  such  violation." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
alleged  exceptions. 

II.  B,  Staphs  and  F.  P.  Ooulding,  for  the  defendants. 

O,  A.  Torrey,  for  the  plaintiff. 

Colt,  J.  This  action  is  founded  on  the  alleged  negligence  of  tJie 
defendant  corporation  in  failing  to  provide  and  keep  in  repair  a  safe 
and  suitable  engine  to  be  run  by  the  plaintiff  in  his  employment  as  loco- 
motive engineer  upon  its  road.-  The  law  applieable  to  cases  of  this 
description,  and  which  defines  the  rights  and  duties  that  belong  to  the 
relation  of  master  and  servant,  is  plainly  stated  in  the  recent  decisions 
of  this  court.  The  principles  are  discussed  and  the  cases  sufl9eientlj 
reviewed  in  Coombs  v.  New  Bedford  Cordage  Co.  102  Mass.  572,  and 
in  Oilman  v.  Eastern  Railroad  Co.  10  Allen,  233,  and  13  Allen,  433, 
and  Huddleston  v.  Low^ell  Machine  Shop,  106  Mass.  282. 

Upon  a  careful  consideration  of  the  evidence  and  the  instructions 
given,  we  find  no  error  in  law  for  which  this  verdict  should  be  set  aside. 
The  legal  principles  which  govern  the  case  were  accurately  stated.  Thej 
were  well  adapted  to  the  whole  evidence  in  its  different  aspects,  and 
they  were  all  that  the  case  required.  The  jury,  who  are  presumed  to 
have  been  controlled  by  these  instructions  and  the  evidence  before 
them,  must  have  found,  in  arriving  at  their  verdict,  that  the  defendant 
corporation,  by  its  agents,  intrusted  with  that  duty,  did  not  exercise 
ordinary  care  and  diligence,  in  supplying  and  maintaining  an  engine, 
safe  to  be  used  for  motive  power  upon  their  road,  in  the  performance  of 
that  part  of  the  plaintiff's  work  in  which  he  was  engaged  at  the  time; 
that  this  neglect  was  the  cause  of  the  injury ;  and  that  the  plaintiff  ynB 
himself  in  the  exercise  of  ordinary  care  and  diligence,  in  the  use  of  the 
engine,  and  in  avoiding  danger  therefrom.  They  must  have  farther 
found,  that  the  plaintiff  did  not  know,  or  have  reasonable  cause  to 
believe,  that  the  engine  was  unsafe  at  the  time  of  the  explosion,  and 
also  that  the  injury  was  not,  in  whole  or  in  part,  caused  by  any  vio- 
lation of  the  terms  of  his  contract  of  employment,  as  expressed  in  the 
rules  of  the  road  assented  to  by  him. 

This  establishes  the  defendant's  liability.  It  is  enough  that  there 
was  evidence  in  support  of  these  several  findings,  sufiScient  to  jostity 
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each.  It  is  not  a  question  of  the  weight  of  evidence,  or  whether  the 
verdict  ought  not  to  be  set  aside  on  a  motion  for  a  new  trial.  When 
the  question  is  raised  by  exceptions,  the  only  inquiry  is,  whether  there 
Is  any  evidence  proper  to  submit  to  the  jury  as  having  a  tendency  to 
support  the  legal  propositions  which  charge  the  defendant  with  liability. 
Forsyth  v.  Hooper,  11  Allen,  419. . 

The  rule  of  law  which  exempts  the  master  from  responsibility  to  the 
servant  for  injuries  received  from  the  ordinary  risks  of  his  employment, 
includiDg  the  negligence  of  his  fellow-servants,  does  not  excuse  the 
employer  from  the  exercise  of  ordinary  care  in  supplying  and  maintain- 
ing suitoble  instrumentalities  for  the  performance  of  the  work  required. 
One  who  enters  the  employment  of  another  has  a  right  to  count  on  this 
duty,  and  is  not  required  to  assume  the  risks  of  Xhe  master's  negligence 
in  this  respect.  The  fact  that  it  is  a  duty  which  must  always  be  dis- 
charged, when  the  employer  is  a  corporation,  by  ofllcere  and  agents, 
does  not  relieve  the  corporation  from  the  obligation.  The  agents  who 
are  charged  with  the  duty  of  supplying  safe  machinery  are  not^  in  the 
true  sense  of  the  rule  relied  on,  to  be  regarded  as  fellow-servants  of 
those  who  are  engaged  in  operating  it  They  are  chained  with  the 
master's  duty  to  his  servant  They  are  employed  in  distinct  and  inde- 
pendent departments  of  service,  and  there  is  no  difficulty  in  distinguish- 
ing them,  even  when  the  same  person  renders  service  by  turns  in  each, 
as  the  convenience  of  the  employer  may  require.  In  one  the  master 
cannot  escape  the  consequence  of  the  agent's  negligence ;  if  the  servant 
is  injured  in  the  other  he  may.  •  •  •  Mcceptiona  overruled. 


FLIKE,  Administrator,  Respondent,  v.  THE  BOSTON  AND 
ALBANY  RAILROAD  CO.,   Appellant. 

Court  of  Appeals  op  New  York.    1873. 

[53  N.  y.  549.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  In 
the  thii*d  judicial  department,  denying  a  motion  for  a  new  trial  and 
ordering  judgment  for  plaintiff  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death  of  Henry 
Sipperly,  plaintiff's  intestate,  alleged  to  have  been  caused  by  defen* 
dant's  negligence.  Sipperly  was  killed  on  the  Sd  of  February,  1870. 
The  circumstances  of  his  death  are  sufflciently  stated  in  the  opinion. 

A  verdict  was  rendered  in  favor  of  plaintiff. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at  General  Term. 

Geo.  W.  Miller  for  the  appellant. 

Matthew  Hale  for  the  respondent. 

Church,  C.  J.  The  plaintiff's  intestate  was  a* fireman  upon  a  freight 
train  upon  defendant's  road,  which  left  Albany  at  an  earl}'  hour  on  a 
cold  day.  Some  miles  east  of  Albany  eleven  cars  of  another  freight 
train,  a  short  distance  in  advance,  became  accidentally  detached  and 
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ran  back  and  collided  with  the  train  on  which  the  deceased  was  em- 
ployed, by  means  of  which  he  was  killed.  The  evidence  tended  to 
show  that  the  forward  train  was  deficient  in  brakemen ;  that  but  two 
were  aboard,  when  there  should  have  been  three,  which  was  the  asual 
number ;  and  that  if  a  third  brakeman  had  been  there  he  would  have 
been  stationed  upon  the  eleven  runaway  cars,  and  with  the  brakeman 
on  them  could  have  controlled  their  impetus  and  prevented  the  acci- 
dent The  company  had  at  Albany  an  agent,  called  a  head  conductor, 
whose  business  it  was  to  make  up  the  morning  trains,  hire  and  station 
the  brakemen,  and  generally  to  prepare  and  despatch  these  trains. 

The  general  rule  that  the  employer  is  not  liable  to  one  servant  or 
laborer  for  an  injury  resulting  from  the  carelessness  or  negligence  of 
another  servant  or  co-laborer,  has  been  recently  so  fully  considered 
by  this  court  in  the  two  cases  of  Laning  v.  N.  Y.  C.  R.  E.  Co.  (49 
N.  Y.  521)  and  Brickner  v.  The  Same  (49  id.  672),  that  discussion  is 
unnecessary  except    as   far  as  may  be  pertinent   to  determine  its 
application    to  the    facts    of    this    case.     This    doctrine    was   first 
promulgated  in  England  in  1837  (3  M.  &  W.  1),  in  South  Carolina  in 
1841  (1  McMullan,385),  and  in  Massadiusetts  in  1842  (4  Met.  49), 
and  has  been  adopted  in  this  and  most  of  the  other  Stales  in  the  Union. 
There  has  been  a  diversity  of  reasons  given  for  its  adoption,  which 
have  led  to  some  confusion  in  its  application.     The  reasons  for  the 
rule  are  well  stated  by  Pratt,  J.,  in  the  first  case  in  which  it  was  applied 
in  this  State   (6  Barb.  231),  and  were  in   substance  that  the  rule 
respondeat  superior  does  not  itself  spring  directl}^  from  principles  of 
natural  justice  and  equity,  but  has  been  established  upon  principles 
of  expediency  and  public  policy  for  the  protection  of  the  community ; 
and  that,  in  view  of  the  unjust  consequences  which  maj'  ensue  from  its 
application  for  injuries  by  co-servants,  the  same  principles  of  public 
policy  demand  its  limitation,  and  that  while  the  general  rule  was  de- 
manded for  the  protection  of  the  communit3%  tlie  exception  is  demanded 
for  the  protection  of  the  employer,  especially  in  view  of  the  manner  in 
which  the  principal  business  of  the  country  is  now  transacted.    This 
view  evinces  the  flexibility  of  the  principles  of  the  common  law,  whidi 
are  capable  of  adaptation  to  new  or  changed  circumstances,  and  enables 
courts  to  adjust  the  application  of  the  principle  not  in  obedience  to  a 
supposed  arbitrary  rule,  but  with  such  limitations  and  qualifications  as 
best  accord  with  reason  and  justice.     In  applying  the  rule  we  should  be 
cautious  not  to  violate  the  verj'  principles  upon  which  it  is  founded. 
While  shielding  the  emploj'er  from  unjust  and  burdensome  liabilities, 
we  should  not  withhold  all  redress  from  the  employed  for  remissness 
and  carelessness  in  respect  to  duties  which  fairl}^  devolve  upon  the  for* 
mer  as  the  principal,  and  over  which  the  latter  have  no  control.^  .  .  . 

The  master  is  liableMf  his  own  negligence  or  want  of  care  prodaces 
the  injur}',  and  this  may  be  manifested  by  emplojing  unfit  servants  or 
agents,  or  furnishing  improper  or  unsafe  machinery,  implements,  fadli- 

1  Here  was  quoted  the  passage  from  Hatchinson  v,  York*  Newcastle,  &  Berwick  S| 
Co.,  ante,  p.  828,  n.  (1).  —  £d. 
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ties,  or  materials  for  the  use  of  the  servant  (25  N.  Y.  562 ;  39  id 
468).  It  was  at  first  doubted  by  this  court  whether  the  exemption 
should  not  be  limited  to  injuries  by  servants  whose  employment  was 
the  same  (1  Seld.  492,  per  Gardinrr,  J.) ;  but  it  has  since  .been 
repeatedly  held  that  injuries  by  servants  or  agents,  engaged  in  the  same 
general  business  or  enterprise,  are  within  the  exemption  (Id.).  Hence 
the  difficulty  of  applying  the  rule  in  actions  against  corporations  whose 
whole  business  can  only  be  transacted  by  agents  who  are  in  some  sense 
oo-servants.  In  39  N.  Y.,  supra^  the  court  decided  that  a  corporation 
was  liable  if  negligence  causing  an  injury  to  a  subordinate  servant 
could  be  imputed  to  the  directors,  but  did  not  establish  any  definite 
rule  on  the  subject  The  true  rule,  I  apprehend,  is  to  hold  the  cor- 
poration liable  for  negligence  or  want  of  proper  care  in  respect  to  such 
acts  and  duties  as  it  is  required  to  perform  and  discharge  as  master  or 
principal,  without  regard  to  the  rank  or  title  of  the  agent  intrusted 
with  their  performance.  As  to  such  acts,  the  agent  occupies  the  place 
of  the  corporation,  and  the  latter  should  be  deemed  present,  and  con* 
sequently  liable  for  the  manner  in  which  they  are  performed.  If  an 
agent  employs  nnfit  servants,  his  fault  is  that  of  the  corporation,  be- 
cause it  occurred  in  the  performance  of  the  principars  duty,  although 
only  an  agent  himself.  So  in  providing  machinery  or  materials,  and  in 
the  general  arrangement  and  management  of  the  business,  he  is  in  the 
discharge  of  the  duty  pertaining  to  the  principal 

In  the  case  before  us  it  was  clearly  the  duty  of  the  corporation,  in 
making  up  and  despatching  the  advance  train,  to  supply  it  with  suitable 
machinery  and  sufficient  help  for  the  business  and  journey  which  it  was 
about  to  undertake ;  and  if  there  was  any  want  of  care  in  these  respects, 
which  caused  the  injury,  it  is  liable.  Rockefeller  had  the  general 
charge  of  this  business,  and,  within  the  principle  decided  in  the  Laning 
case,  represented  the  corporation  itself. 

It  is  claimed,  by  the  counsel  for  the  appellant,  that  the  company  are 
not  liable,  because  the  agent  had,  in  fact,  employed  a  third  brakeman 
to  go  upon  this  train,  who,  hy  reason  of  oversleeping,  failed  to  get 
aboard  in  time,  and  hence,  that  the  injury  must  be  attributed  to  his 
negligence,  or,  if  attributable  to  the  negligence  of  the  general  agent  in 
not  supplying  his  place  with  another  man,  such  negligence  must  be  re- 
garded as  committed  while  acting  in  the  capacity  of  a  mere  co-servant, 
within  the  doctrine  of  irresponsibility.  Neither  of  these  positions  is 
tenable.  The  hiring  of  a  third  brakeman  was  only  one  of  the  steps 
proper  to  be  taken  to  discharge  the  principal's  duty,  which  was  to 
supply  with  sufficient  help  and  machinery,  and  properly  despatch  the 
train  in  question,  and  this  duty  remained  to  be  performed,  although 
the  hired  brakeman  failed  to  wake  up  in  time,  or  was  sick,  or  failed  to 
appear  for  any  other  reason.  It  was  negligent  for  the  company  to 
start  the  train  without  sufficient  help.  The  acts  of  Rockefeller  cannot 
be  divided  up,  and  a  part  of  them  regarded  as  those  of  the  company, 
and  the  other  part  as  those  of  a  co-servant  merely,  for  the  obvious  rear 
Bon  that  all  his  acts  constituted  but  a  single  duty.    His  acts  are  indivif 
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Bible,  and  the  attempt  to  create  a  distinction  in  their  character  would 
involve  a  refinement  in  favor  of  corporate  immunity  not  warranted  by 
reason  or  authority.  As  well  might  the  company  be  relieved  if  the 
train  was  started  without  an  engineer,  or  without  brakes,  or  with  a 
defective  engine.  The  same  duty  rested  upon  the  company,  though 
every  man  employed  had  died  or  run  away  during  the  night,  and  if 
negligent  in  discharging  it,  either  by  acts  of  commission  or  omissioo, 
whether  in  employing  improper  help,  or  not  enough  of  it,  or  in  not  re- 
quiring their  presence  upon  the  train,  it  is,  upon  every  just  principle, 
responsible  for  the  consequences.  Nor  is  the  company  relieved, 
although  negligence  may  be  imputed  to  the  defaulting  brakeman.  The 
only  effect  of  that  circumstance  would  be  to  make  the  negligence  con- 
tributory with  the  brakeman,  but  would  not  affect  the  liability  of  the 
company.  It  is  unnecessary,  therefore,  to  inquire  whether  the  sleeping 
brakeman  was  so  engaged  in  the  common  service  as  that  the  defendantB 
could  be  exempted  from  liability  if  the  injury  was  solely  attributable 
to  his  neglect. 

Assuming  that  the  facts  are,  as  the  jury  must  have  found,  the  liability 
of  the  company  is  clear.  These  heavy  freight  trains  were  despatched 
only  five  minutes  apart,  and  traversed  a  very  heavy  grade,  and  were 
liable,  especially  in  cold  weather,  to  precisely  such  accidents  as  did 
occur,  in  which  event  collisions,  with  fatal  results,  were  almost  certain 
to  ensue.  The  principal  protection  in  such  cases  is  the  prompt  and 
efiScient  application  of  the  brakes,  and  the  utmost  care  should  be  exer- 
cised in  providing  a  sufficient  number  of  reliable  men  to  perform  this 
duty.  If  we  were  called  upon  to  spell  out  a  contract  between  the  par- 
ties, it  would  be  implied  that  the  company  agreed  to  use  proper  care 
not  to  expose  the  deceased  to  risks  of  this  character.  He  was  engaged 
upon  another  train  in  the  discharge  of  his  duty,  and  was  not  only  in  no 
way  connected  with  the  broken  train,  but  he  could  neither  know  of  nor 
provide  against  the  defect 

No  authority  has  been  cited  which  would  justify  us  in  relieving  the 
defendant  fVom  this  liability,  nor  have  I  been  able  to  find  any.  In  S 
Cush.  270,  the  Supreme  Cou]*t  of  Massachusetts  intimate,  although  it 
was  unnecessary  to  decide,  that  a  railroad  company  is  liable  for  an  in* 
Jury  to  an  employe,  caused  by  a  deficiency  of  help  upon  another  train. 

Mr.  Redfield,  in  a  note  in  a  recent  edition  of  his  work  on  Railways, 
expresses  the  opinion  that  corporations  should  be  regarded  as  eon- 
structivel}^  present  in  all  acts  performed  by  their  general  agents,  within 
the  range  of  their  employment ;  and  the  tendency  of  judicial  opinion, 
while  it  adheres  to  the  general  rule  of  irresponsibility,  is  against 
extending  it. 

The  judgment  must  be  affirmed. 

Peckham,  Andrews,  and  Rapallo,  JJ.,  concur. 

Allen,  Grover,  and  Folgbr,  JJ.,  dissent 

Judgment  affirmed.^ 

>  Compare  MichigaD  Central  Raiboad  Co.  o.  Dolan,  33  Mich.  510  (1875).— Bo^ 
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CORCORAN,  Appellaot,  v.  HOLBROOK  et  al.,  Respondbnts. 
CouBT  OF  Appeals  op  New  York.     1875. 

[59  N.  Y.  517.] 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  third  judicial  department,  reversing  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee,  and  granting  a  new  trial. 

This  action  was  brought  to  recover  damages,  for  injuries  sustained 
bj  plaintiff  in  consequence  of  the  fall  of  an  elevator  in  defendants'  mill, 
in  which  plaintiff  was  an  employee. 

The  referee  found  the  following  facts :  That  defendants  were  copart- 
ners in  the  business  of  operating  a  cotton  mill,  located  in  the  city  of 
Troy ;  they  were  also  doing  business  as  merchants  in  New  York  cit}-, 
where  they  resided ;  they  gave  no  personal  attention  to  the  conducting 
of  the  milU  but  it  was  managed  by  a  general  agent,  having  general 
charge  thereof,  its  machinery  and  operations,  with  power  to  purchase 
supplies,  etc.  In  the  mill  was  an  elevator,  elevated  and  lowered  by  a 
chain  passing  oyer  a  drum  in  the  garret.  The  elevator  was  designed 
for  elevating  goods,  but  for  many  years  the  superintendents,  bosses, 
and  employees  had  been  accustomed  to  ride  thereon,  from  one  floor  to 
another,  while  engaged  in  their  work,  to  the  knowledge  of  the  superiors 
and  bosses.  Plaintiff  was  an  employee  in  the  mill,  and  had  been  accus- 
tomed so  to  ride.  Some  of  the  links  of  the  chain  had  worn  thin,  and 
thereby  rendered  the  elevator  dangerous  and  unsafe.  This  had  been 
known  by  the  agent  for  three  weeks  prior  to  the  accident  in  question, 
and  he  was  notified  that,  if  the  chain  was  not  repaired,  some  of  the 
employees  would  get  hurt  Plaintiff  had  no  knowledge  of  the  defect. 
On  the  17th  of  February,  1870,  and  while  at  work  in  the  mill,  plaintiff 
was  sent  to  a  room  above  that  where  she  worked.  She  took  the  ele- 
vator, and  while  ascending  the  chain  broke,  the  elevator  fell,  and  she 
was  injured. 

As  conclusions  of  law,  the  referee  found  that  notice  to  the  general 
agent  was  notice  to  the  defendants,  who  were  chargeable  with  his 
negligence ;  that  plaintiff  was  not  guiltj'  of  any  contributor}*  negligence, 
and  that  defendants  were  liable  for  the  damages  sustained  by  plaintiff. 

JR.  A.  Parmenter^  for  the  appellant. 

Irving  Browne^  for  the  respondents. 

Rapallo,  J.  The  reversal  of  the  Judgment  entered  upon  the  report 
of  the  referee  was  upon  questions  of  law  only.  The  facts  found  by  the 
referee  must  therefore  be  taken  as  established.  From  these  findings  it 
appears  that  for  upward  of  thirtj'  years  the  elevator  in  question  had 
been  customarily  used  by  the  superintendents,  bosses,  and  employees 
of  the  mill  for  the  purpose  of  riding  fh)m  one  floor  to  another  of  the 
mill  while  engaged  in  work  there,  and  this  to  the  knowledge  of  their 
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superiors  and  bosses,  and  that  the  plaintiff  had  been  accustomed  so  to 
ride.  The  right  of  the  plaintiff  to  use  the  elevator  to  pass  to  the  upper 
floor  is  conceded  in.the  opinion  of  the  Supreme  Court,  and  the  oodcIq- 
sion  of  the  referee  that  she  was  not  guilty  of  any  negligence  in  so  doing 
is  undisturbed.  The  sole  ground  of  reversal  was  that  the  defendants 
were  not  liable  for  the  negligence  of  their  general  agent  in  omitting  to 
repair  the  broken  chain,  after  notice  to  him  that  it  was  unsafe,  and  that 
unless  repaired  some  of  the  employees  would  get  hurt. 

The  defendants,  who  operated  the  mill  at  the  time  of  the  injury, 
gave  no  personal  attention  to  conducting  the  mill,  but  it  was  managed 
by  a  general  agent,  who  had  general  charge  of  the  mill,  machinery-,  and 
operatives,  with  power  to  purchase  all  supplies  and  hire  and  discharge 
operatives. 

It  is  evident  that  this  general  agent  was  not  a  mere  fellow-servant  of 
the  plaintiff,  who  was  a  common  hand  in  the  mill,  but  that  he  was 
charged  with  the  performance  of  the  duties  which  the  defendants  owed 
to  the  hands  employed  in  the  mill.  There  was  no  other  person  to 
discharge  those  duties,  and  the  defendants  could  not,  by  absenting 
themselves  from  the  mill  and  refraining  from  giving  any  personal  atten- 
tion to  its  conduct,  but  committing  the  entire  charge  of  it  to  an  agent, 
exonerate  themselves  from  those  duties,  or  from  the  consequences  of  a 
failure  to  perform  them. 

It  was  the  dut}'  of  the  defendants  toward  their  employees  to  keep  the 
elevator  in  a  safe  condition,  and  to  repair  any  injury  to  it  which  woold 
endanger  the  lives  or  limbs  of  their  employees  who  were  lawfully  and 
properly  and  in  the  performance  of  their  functions  in  the  habit  of  using 
it  That  duty  they  delegated  to  their  general  agent  As  to  acts  which 
a  master  or  principal  is  bound  as  such  to  perform  toward  his  employees, 
if  he  delegates  the  performance  of  them  to  an  agent,  the  agent  occupies 
the  place  of  the  master,  and  the  latter  is  deemed  present,  and  liable  for 
the  manner  in  which  they  are  performed.  (Flike  v.  Boston  &  Albany 
R  R.  Co.,  58  N.  Y.  549.)  This  rule  is  as  applicable  to  individuals  u 
to  corporations,  and  requires  us  to  sustain  the  conclusion  of  the  referee, 
that  the  defendants  were  responsible  for  the  neglect  of  their  general 
agent,  he  having  the  means  and  power,  to  keep  the  elevator  in  repair, 
and  that  notice  to  such  general  ageift  was  notice  to  the  defendants  that 
the  elevator  was  out  of  repair,  and  the  defendants  were  consequently 
guilty  of  gross  negligence  in  omitting  to  repair  it 

The  order  of  the  General  Term  should  be  reversed,  and  the  judgment 

entered  upon  the  report  of  the  referee  affirmed  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly 
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CRISPIN,  Respondent,  v.  BABBITT,  Appellant. 
Court  of  Appeals  of  New  Yosk.    1880. 

[81  N.Y.  518.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  affirming  a  Judgment  in  favor  of 
plaintiff,  entered  upon  a  yerdict,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  defendant's  negligence. 

At  the  time  of  the  accident,  plaintiff  was  working  as  a  laborer  in  the 
iron  works  of  the  defendant,  at  Whitesboro,  Oneida  County.  Plaintiff 
had  assisted  to  draw  a  boat  into  a  dry  dock  connected  with  the  works ; 
after  the  boat  was  in  the  dry  dock,  it  became  necessary  to  pump  out 
the  water ;  this  was  done  by  means  of  a  pump,  worked  by  an  engine. 
While  plaintiff,  with  othet*s,  was  engaged  in  lifting  the  fly  wheel  of  the 
engine  off  its  centre,  one  John  L.  Babbitt  carelessly  let  the  steam  on 
and  started  the  wheel,  throwing  the  plaintiff  on  to  the  gearing  wheels, 
and  thus  occasioning  the  injuries  complained  of.  Defendant  lived  in 
the  city  of  New  York,  coming  about  once  a  month,  for  a  day  or  two,  to 
the  iron  works,  of  which,  as  the  evidence  tended  to  show,  said  Babbitt 
had  general  charge ;  being  at  one  time  the  general  superintendent  and 
manager,  at  another  time  styled  the  '^  business  and  financial  man.'' 
The  substance  of  the  evidence,  as  to  the  position  occupied  by  Babbitt, 
and  the  particulars  as  to  the  accident,  are  fully  set  forth  in  the  dissent- 
ing opinion  of  Eabl,  J.  The  defendant's  counsel  requested  the  court 
to  charge,  among  other  things,  as  follows :  — 

'^  13th.  That  although  John  L.  Babbitt  may,  as  financial  agent  or 
superintendent,  or  overseer  or  manager,  have  represented  defendant 
and  stood  in  his  place,  he  did  so  only  in  respect  of  those  duties  which 
the  defendant  had  confided  to  him  as  such  agent,  superintendent,  over- 
seer, or  manager.'' 

The  court  so  charged. 

^'  14tb.  That  as  to  any  other  acts  or  duties  performed  by  h!m  in  or 
about  the  defendant's  works  at  Whitesboro,  or  in  or  about  the  defend- 
ant's business  at  said  works,  he  is  not  to  be  regarded  as  defendant's  repre- 
sentative, standing  in  his  place,  but  as  an  employee  or  servant  of  the 
defendant,  and  as  a  fellow-servant  of  the  plaintiff." 

The  court  refused  so  to  charge,  saying:  ''  I  will  leave  that  as  a 
question  of  fact  for  the  jury." 

''  17th.  That  if  John  L.  Babbitt  did  let  on  the  steam  while  plaintiff 
was  engaged  at  the  wheel,  he  was  not,  in  so  doing,  acting  in  the 
defendant's  place,  but  his  act  in  so  doing  was  his  own  act,  and  not  the 
act  of  the  defendant." 

The  court  refused  so  to  charge,  leaving  this  also  for  the  Jury* 
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To  the  refasals  to  charge,  defendant's  coonael  duly  excepted. 

A.  J.  Vanderpool,  for  appellant* 

JV.  E.  Kemanj  for  respondent 

Rapallo,  J.  The  liability  of  a  master  to  his  servant  for  injuries  sus- 
tained while  in  his  employ^  by  tlie  wrongful  or  negligent  act  of  anotlier 
employee  of  the  same  master,  does  not  depend  upon  the  doctrine  of 
respondeat  superior. 

If  the  employee  whose  negligence  causes  the  injury  is  a  fellov- 
servant  of  the  one  injured,  the  doctrine  does  not  applj-.  (Con way  r. 
Belfast,  etc.  Ry.  Co.,  11  Irish,  C.  L.  353.) 

A  servant  assumes  all  risk  of  injuries  incident  to  and  occurriog 
in  the  course  of  his  employment,  except  such  as  are  the  result  of  tbe 
act  of  the  master  himself,  or  of  a  breach  b}'  the  master  of  some  term, 
either  express  or  implied,  of  the  contract  of  service,  or  of  the  duty  of 
the  master  to  his  servant,  viz. :  to  employ  competent  fellow-servants, 
safe  machinery,  etc.  But  for  the  mere  negligence  of  one  employee, 
the  master  is  not  responsible  to  another  engaged  in  the  same  general 
service. 

The  liability  of  the  master  does  not  depend  upon  the  grade  or  rank 
of  the  emploj'ee  whose  negligence  causes  the  injurj*.  A  superintend- 
ent of  a  factory,  although  having  power  to  employ  men,  or  represent 
the  master  in  other  respects,  is,  in  the  management  of  the  machinery, 
a  fellow-servant  of  the  other  operatives.  (Albro  v.  Agawam  Canal 
Co.,  6  Cush.  75;  Conway  v,  Belfast  Ry.  Co.,  supra;  Wood's  Master 
and  Servant,  §  438.  See,  also,  §§  431,  436,  437.)  On  the  same 
principle,  however  low  the  grade  or  rank  of  the  emploj'ee,  the  master 
is  liable  for  injuries  caused  by  him  to  another  servant,  if  the}'  lesalt 
from  the  omission  of  some  duty  of  the  master,  which  he  has  confided 
to  such  inferior  employee.  On  this  principle  the  Flike  case  (53  N.  T. 
549)  was  decided.  Chubch,  C.  J.,  says,  at  page  553 :  ''  The  true  rule, 
I  apprehend,  is  to  hold  the  corporation  liable  for  negligence  in  respect 
to  such  acts  and  duties  as  it  is  required  to  perform  as  master,  without 
regard  to  the  rank  or  title  of  the  agent  intrusted  with  their  performance. 
As  to  such  acts  the  agent  occupies  the  place  of  the  corporation,  and 
the  latter  is  liable  for  the  manner  in  which  they  are  performed." 

The  liability  of  the  master  is  thus  made  to  depend  upon  the  char- 
acter of  the  act  in  the  performance  of  which  the  injur}-  arises,  without 
regard  to  the  rank  of  the  employee  performing  it.  If  it  is  one  pertain- 
ing to  the  duty  the  master  owes  to  his  servants,  he  is  responsible  to 
them  for  the  manner  of  its  performance.  The  converse  of  the  proposi- 
tion necessarily  follows.  If  the  act  is  one  which  pertains  only  to  the 
duty  of  an  operative,  the  employee  performing  it  is  a  mere  servant,  and 
the  master,  although  liable  to  strangers,  is  not  liable  to  a  fellow-servant 
for  its  improper  performance.  (Wood's  Master  and  Ser\'ant,  §  438.) 
The  citation  which  the  court  read  to  the  jur}',  from  21  Am.  Hep.  2, 
does  not  conflict  with,  but  sustains  this  proposition ;  it  saj's :  **  Where 
the  master  places  the  entire  charge  of  his  business  in  the  hands  of  ta 
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agent,  the  neglect  of  the  agent  in  supplying  and  maintaining  suitable 
instrumentalities  for  the  work  required  is  a  breach  of  duty  for  which 
the  master  is  liable."  These  were  masters'  duties.  In  so  far  as  the 
case  from  which  the  citation  is  made  goes  beyond  this,  I  cannot  recon- 
cile it  with  established  principles.  In  England,  by  a  late  act  of  Parlia- 
ment, the  rules  touching  the  point  now  uuder  consideration  have  been 
modified  in  some  respects,  but  in  this  State  no  such  legislation  has 
been  had. 

The  point  is  sharply  presented  in  the  present  case,  by  the  13th, 
14th,  and  17th  requests  to  chaige.  13th.  That  although  John  L.  Bab- 
bitt may,  as  financial  agent  or  superintendent,  overseer  or  manager, 
have  represented  defendant,  and  stood  in  his  place,  he  did  so  only  in 
respect  of  those  duties  which  the  defendant  had  confided  to  him  as 
such  agent,  superintendent,  overseer,  or  manager. 

This  the  court  charged. 

14th.  That  as  to  any  other  acts  or  duties  performed  by  him  in  and 
about  the  defendant's  works  or  business  at  said  works,  he  is  not  to  be 
regarded  as  defendant's  representative,  standing  in  his  place,  but  as 
an  employee  or  servant  of  the  defendant,  and  a  fellow-servant  of  the 
plaintiff. 

This  the  court  refused  to  charge,  but  left  as  a  question  of  fact  to  the 
jurj",  and  defendant's  counsel  excepted.  I  think  this  was  a  question  of 
law,  and  that  the  court  erred  in  submitting  it  to  the  jury,  but  should 
have  charged  as  requested. 

The  court  was  further  specifically  requested  to  charge  that  in  letting 
on  the  steam  John  L.  Babbitt  was  not  acting  in  defendant's  place. 
This,  I  think,  was  a  sound  proposition,  as  applied  to  the  present  case. 
It  was  the  act  of  a  mere  operative  for  which  the  defendant  would  be 
liable  to  a  stranger,  but  not  to  a  fellow-servant  of  the  negligent  em- 
ploj'ee.  As  between  master  and  servant  it  was  servant's,  and  not 
master's  duty  to  operate  the  machinery. 

The  judgment  should  be  reversed. 

Earl,  J.,  dissenting.^  On  the  one  hand,  it  is  claimed  that,  in 
determining  the  responsibility  of  the  master  in  such  cases,  we  must 
look  solely  at  the  duties  which  were  devolved  upon  the  servant 
whose  acts  are  complained  of,  and  that  if  we  find  that  the  duty 
which  he  was  engaged  in  discharging  when  he  committed  the  negli* 
gent  act  or  wrong  was  one  of  those  absolute  duties  which  the  master 
owed  to  his  servants,  then  the  master  is  responsible,  no  matter  what 
was  the  grade  or  position  of  the  servant.  On  the  other  hand,  I 
claim  the  rule  to  be,  that,  in  determining  the  responsibilitj'  of  the 
master  for  the  negligent  acts  of  his  servant,  we  must  look  solely 
at  the  position  of  such  servant,  and  we  must  consider  the  duties 
devolved  upon  him,  solely  for  the  purpose  of  determining  such  posi- 
tion, and  if  we  find  that  he  was  the  representative  of  the  master,  within 

^  The  greater  part  of  this  opinion  is  omitted.  —  Eix 
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the  rules  above  stated,  then  the  master  must  be  held  responsible  for  all 
his  acts  of  negligence  committed  within  the  scope  of  the  business 
intrusted  to  his  hands,  as  well  to  co-servants  as  to  strangers. 

It  cannot  be  claimed  that  what  John  L.  Babbitt  did  was  an  idle  thlDg, 
having  no  pertinency  to  the  business  in  hand.  If  he  was  there  in 
defendant's  works,  as  we  have  assumed  the  jury  found,  standing  in  his 
place  and  having  the  general  charge  of  his  business,  then  he  was 
empowered  to  do  whatever  he  saw  fit  in  and  about  that  business  and  io 
furtherance  of  its  objects.  Whatever  he  could  order  or  emplo.y  another 
to  do,  he  could  do  himself.  Did  he  represent  the  defendant  when  he 
ordered  the  laborers  to  put  the  boat  into  the  dry  dock,  and  not  repre- 
sent him  a  few  minutes  later  when  he  put  his  hands  to  the  engine  to 
further  the  same  work?  If  he  had  ordered  another  servant  to  do  this 
careless  act,  the  defendant  would  have  been  liable,  and  does  the 
defendant  escape  liabilit}'  because  John  did  the  act  himself?  I  say, 
no.  ... 

FoLGER,  C.  J.,  Andrews  and  Miller,  JJ.,  concur  with  Rapallo,  J. 
Danforth  and  Finch,  JJ.,  concur  with  £abl,  J. 

Judgment  reversed} 


JOHNSON  V.  BOSTON  TOW-BOAT  COMPANY. 
Supreme  Judicial  Court  of  Massachusetts.     1883. 

[135  Mass.  209.] 

W.  Allen,  J.  The  defendant  is  a  corporation  engaged  in  the  boai- 
ness  of  moving  cargoes  and  merchandise  by  means  of  lighters  famished 
with  hoisting  apparatus.  The  lighter  on  which  the  plaintiff  was  em- 
ployed was  equipped  with  a  steam-engine  and  derrick  for  hoistiDg 
merchandise,  and,  at  the  time  the  plaintiff  was  injured,  was  taking  on 
a  load  of  iron  rails.  There  were  six  men  employed  upon  it,  —  Moore, 
the  captain.  Burns,  who  had  charge  of  the  engine,  and  four  laborers,  of 
whom  the  plaintiff  was  one.  The  plaintiff  was  injured  by  the  falling  of 
a  rail  upon  him  in  consequence  of  the  giving  way  of  a  rope  called  a  fall, 
part  of  the  hoisting  apparatus.  The  only  negligence  charged  was  in 
respect  of  the  rope.  The  plaintiff  contended  that  the  defendant  was 
negligent  in  not  providing  and  maintaining  a  sufficient  rope  ;  and  there 
was  evidence  tending  to  show  that  the  rope  gave  way  in  consequence  of 
the  negligence  of  Moore,  and  also  that  it  was  in  consequence  of  the 
negligence  of  Burns. 

The  jur}'  were  properly  instructed  that,  if  the  defendant  knew,  or  in 
the  exercise  of  reasonable  care  would  have  known,  of  the  defect  in 
the  rope,  and  did  not  remedy  the  same,  or  take  proper  means  to  gaard 

>  Ace.  t  Hnssey  r.  Conger,  112  N.T.  614  (1889). ^Eik 
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the  plaintiff  against  it,  it  was  negligent    These  instnictions  were  not 
objected  to. 

The  Jury  were  also  instructed  that  the  defendant,  without  any  negli* 
gence  of  its  own,  might  be  liable  for  the  negligence  of  Moore  or  of 
Burns,  under  the  rule  of  respondeat  ii^perior^  and  it  is  to  this  part  o^ 
the  instructions,  and  to  refusals  to  instruct  in  reference  to  this,  that 
exceptions  are  taken. 

The  ground  upon  which  this  liability  is  put  in  the  charge  to  the  Juiji 
and  obviously  the  only  ground  upon  which  it  could  be  put,  is  that 
Moore  and  Bums  might  not,  in  respect  of  their  negligent  acts,  have 
been  fellow  servants  with  the  plaintiff.  The  alleged  negligence  of 
Bums  was  in  not  repairing  the  rope,  as  he  was  ordered  to  do  by  Moore. 
Such  negligence  would  plainly  be  that  of  a  fellow  servant,  and  the  ques- 
tion has  been  argued,  and  will  be  further  considered,  with  respect  to 
Moore  alone.  The  question  is  not  whether  Moore  was  in  some  respects 
a  fellow  servant  with  the  plaintiff:  unquestionably  he  was.  The  in- 
stractions  assume  that  he  was,  and  present  the  question  whether,  in 
the  particular  act  in  which  he  was  negligent,  he  was  acting  as  such  ser- 
vant,  or  as  the  representative  of  the  defendant.  The  question  put  to 
the  Jury  was,  '^  When  the  captain  got  a  new  rope  in  place  of  a  defective 
one,  did  he  do  it  as  the  agent  of  the  defendant  in  doing  its  duty  of  pro- 
viding a  suitable  apparatus  or  machine  for  its  servants  to  work  with,  or 
did  he  do  it  simply  as  a  fellow  servant? ''  The  instructions  were  errone- 
ous in  leaving  this  question  to  the  Jury.  Moore  was  employed  by  the 
defendant  to  do  certain  things  upon  the  lighter.  Whether  in  doing 
them  he  was  a  servant  engaged  with  others  upon  the  lighter  in  a  com* 
mon  employment,  or  was  a  deputy  master  or  vice-principal,  was  a  ques- 
tion of  law  and  not  of  fact.  What  he  was  employed  to  do  was  a  question 
of  fact ;  the  capacity  in  which  he  did  it  was  an  inference  of  law.  Had 
there  been  any  question  as  to  the  facts,  they  should  have  been  left  to 
the  Jury,  with  instructions  as  to  the  legal  inferences  to  be  drawn  from 
the  facts  which  should  be  found.  As  the  facts  were  not  disputed,  the 
question  left  to  the  Jury  was  one  of  pure  law.  If  the  Jury  had  found 
the  law  correctly,  this  error  might  have  been  cured ;  but  it  cannot 
appear  that  the  verdict  may  not  have  been  found  upon  an  incorrect 
answer  to  this  question.  We  think  the  court  should  have  ruled,  in  ac- 
cordance with  the  prayer  of  the  defendant,  that  Moore  and  the  plaintiff 
were  fellow  servants. 

The  evidence  bearing  upon  the  point  in  question  was  not  contro- 
verted, and  the  material  part  of  it  was,  in  substance,  this:  The  de- 
fendant employed  in  its  business  twenty-four  boats  and  one  elevator, 
and  had  a  general  manager,  who  had  the  general  control  of  its  business 
and  the  charge  of  all  its  employees,  boats,  and  apparatus,  and  who  had 
under  him  a  superintendent  of  repairs,  who  visited  and  inspected  all 
the  lighters  and  apparatus  used  in  the  business.  Moore  was  called 
the  captain  of  the  lighter  on  which  the  plaintiff  was  employed,  and  his 
duties  were,  as  he  testified,  to  put  the  men  to  work,  to  see  that  they 
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did  work,  to  keep  their  time^  and  to  see  to  everything  genendly ;  if  a 
new  fall  was  needed,  he  was  to  give  notice  to  the  general  manager  and 
get  an  order  for  a  new  one,  or  to  get  a  new  one  himself,  if  it  was  neces- 
sary and  he  did  not  find  the  manager.  There  was  a  spare  fall  on  boaid 
at  the  time.  The  manager's  instructions  to  Moore  were  to  replace  the 
falls  with  new  ones  whenever  there  was  any  defect  It  did  not  appear 
how  often  it  was  necessary  to  renew  the  falls,  except  by  inference  from 
the  fact  stated,  that  from  April  SOth  to  June  8th  was  not  an  improper 
time  for  one  to  remain  in  use.  The  alleged  negligence  of  Mooi«  was 
in  allowing  a  rope  to  remain  in  use  after  he  knew  that  it  was  unsafe. 
Moore's  duty  was  that  of  special  superintendence.  He  was  a  foreman 
to  superintend  the  labor  of  the  men  and  the  use  and  condition  of  the 
apparatus  upon  his  boat.  It  is  not  disputed  that,  in  superintending  the 
labor  of  the  men  and  the  use  of  the  apparatus  and  appliances,  he  was  a 
fellow  servant  with  the  plaintiff,  but  it  is  contended  that,  in  his  super- 
vision of  the  condition  of  the  appliances,  he  was  acting,  not  as  a  ser- 
vant, but  as  a  deputy  master. 

The  defendant  was  under  obligation  to  its  servants  to  use  reasonable 
dUigence  to  maintain  in  suitable  condition  the  appliances  furnished  for 
their  use.  If  the  defendant  exercised  that  diligence,  and  provided  suit- 
able means  for  keeping  its  apparatus  in  proper  condition,  and  employed 
competent  servants  to  sec  that  the  means  were  properly  used,  it  had 
fhlfilled  its  duty.  It  was  incidental  to  the  use  of  the  apparatus— a 
part  of  its  contemplated  use  —  that  the  rope  should  be  occasionally  re- 
newed ;  and  when  the  defendant  had  furnished  the  means  for  that 
renewal,  and  employed  Moore  to  make  the  renewal  whenever  needed,  it 
employed  him  as  a  servant,  and  not  as  agent  or  deputy.  When  a  mas- 
ter has  furnished  suitable  structures,  means,  and  appliances  for  the 
prosecution  of  a  business,  all  persons  employed  by  him  in  carrying  on 
the  business  bj'  the  use  of  the  means  furnished,  including  those  who 
use  the  means  directly  in  the  pi-osecution  of  the  business,  those  who 
maintain  them  in  a  condition  to  be  used,  and  those  who  adapt  them  to 
use  b}'  new  appliances  and  adaptations  incidental  to  their  use,  are  fel- 
low 8er\*ants  in  the  general  employment  and  business.  One  emplojed 
in  the  care,  supervision,  and  keeping  in  ordinar}*  repair  of  the  means 
and  appliances  used  in  a  business,  is  engaged  in  the  common  service. 
Thus,  a  person  charged  with  the  dnt}*  of  keeping  the  track  of  a  railway* 
in  repair ;  Waller  v.  South  Eastern  Railway,  2  H.  &  C.  102 ;  the  chief 
engineer  on  a  steam- vessel,  whose  dutj*  it  was  to  see  that  the  machinery 
was  kept  in  order;  Searle  v.  Lindsay.  11  C.  B.  (N.  S.)  429;  an 
^^  underlooker  "  in  a  mine,  whose  duty  it  was  to  examine  the  roof  of  the 
mine  and  prop  it  when  dangerous ;  Hall  v.  Johnson,  3  H.  &  C.  589 ;  the 
general  foreman  and  manager  of  extensive  builders  and  contractors; 
Gallagher  v.  Piper,  16  C.  B.  (N.  S.)  669 ;  the  superintendent  having 
the  general  charge  and  management  of  a  lai^e  manufacturing  estab- 
lishment, and  having  the  management  of  lighting  the  mill  and  maoo- 
facturing  gas  for  that  purpose ;  Aibro  v,  Agawam  Canal,  6  Cosh.  75; 
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—  were  all  held  to  be  servants.  Id  all  the  above  eases,  the  persons 
emplojed  to  have  the  charge  and  superintendence  of  structures, 
machines,  or  appliances  were  held  to  be  fellow-servants  with  those  em« 
plojedin  using  them. 

In  King  v.  Boston  &  Worcester  Railroad,  9  Gush.  112,  and  129  Mass. 
277,  n.,  the  plaintiff,  a  fireman  on  a  locomotive  engine,  was  injured  by 
reason  of  a  defective  switch-rod,  and  the  defendant,  not  being  negligent, 
was  held  not  liable.  Mr.  Justice  Fletcher  said :  ^^  If  a  corporation 
itself  should  be  held  responsible  to  its  servants,  that  the  road,  when 
first  used,  was  safe  and  sufiScient,  yet  keeping  the  road  in  proper 
repair  afterwards  would  seem  to  be  the  work  of  servants  and  laborers, 
as  much  as  any  other  part  of  the  business  of  the  corporation."  ^  .  .  . 

The  ground  upon  which  the  master  has  been  held  liable  to  his  ser- 
vants, for  defects  in  means  and  appliances  arising  during  their  use,  has 
been  that  there  was  evidence  of  negligence  in  him.  In  Gilman  v.  Eastern 
Railroad,  10  Allen,  233,  and  13  Allen,  433,  the  liability  of  the  master 
to  the  servant  was  fully  considered.  Mr  Justice  Gray  said:  '^The 
master  is  bound  to  use  ordinar}'  care  in  providing  suitable  structures 
and  engines  and  proper  servants  to  carry  on  his  business,  and  is  liable 
to  an}'  of  their  fellow  servants  for  his  negligence  in  this  respect  This 
care  he  can  and  must  exercise,  both  in  procuring  and  in  keeping  or 
maintaining  such  servants,  structures,  and  engines.  If  he  knows,  or  in 
the  exercise  of  due  care  might  have  known,  that  his  servants  are  incom- 
petent, or  his  structures  or  engines  insufficient,  either  at  the  time  of  pro- 
curing them,  or  at  an}'  subsequent  time,  he  fails  in  his  duty."  *  .  .  . 

The  master  is  liable  in  all  cases  for  his  own  negligence,  and  that  may 
be  shown  by  a  defect  of  such  a  nature,  or  so  long  continued,  as  to  be 
of  itself  evidence  of  negligence  in  the  master,  or  the  negligence  of  a 
servant  may  be  of  such  a  character  that  negligence  of  the  master  will 
be  inferred  from  it. 

The  instructions  in  the  case  at  bar  allowed  the  jury  to  find  for  the 
plaintiff  without  any  evidence  of  negligence  of  the  defendant,  t  and 
solely  on  the  ground  that  it  was  liable  for  the  negligence  of  Moore. 
The  question  under  consideration  assumes  that  sufficient  tackle  was 
provided  by  the  defendant,  and  sufficient  provision  made  for  renewing 
it.  Having  provided  sufficient  appliances,  a  part  of  which  required 
occasional  renewal  from  the  wear  and  tear  of  the  use  for  which  it  was 
intended,  and  provided  sufficient  means  for  such  renewal,  and.emplo3*ed 
Moore  to  have  the  superintendence  of  the  workmen  and  the  apparatus 
and  appliances,  the  use  of  the  means  provided  for  keeping  the  tackle  in 

^  Here  were  cited  Gilshannon  v.  Stony  Brook  Railroad,  10  CobIi.  228 ;  Seaver  v, 
Boston  &  Maine  Railroad,  U  Gray,  466;  Killea  v,  Faxon,  125  Mass.  485;  Colton  v, 
RichardB.  123  Mass.  484 ;  Eelley  v.  Norcroas,  121  Mass.  508.  —  Ed. 

*  Here  were  cited  Roberts  v.  Marsh,  2  H.  &  N.  213 ;  Arkerson  v.  Dennison,  117  Mass. 
407;  Hnddleston  v.  Lowell  Machine  Shop,  106  Mass.  282;  Ford  v,  Fitchbarg  Rail- 
road, antey  p.  850;  Holden  v.  Fitchbarg  Railroad.  129  Mass.  268,  273;  Harkins  v. 
Standard  Sngar  Refinery,  122  Mass.  400,  405;  Cayser  v,  Taylor,  10  Gray,  274;  and 
Snow  V.  Honsatonic  Railroad,  8  Allen,  441.  —  Ed. 
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suitable  coudition  was  as  truly  a  part  of  Moore's  dut3'  as  servant  as  was 

the  use  of  the  apparatus  for  the  direct  purposes  of  the  business,  and,  in 

performing  that  duty,  he  was  a  fellow  servant  with  the  plaintiff. 

A  majority  of  the  court  are  of  the  opinion  that  the  entry  must  be 

Exceptiofu  sustained} 
L.  jS.  Dabnei/^  for  the  defendant. 

I.  a.  Clark^  for  the  plaintiff. 

1  Ace. :  McGee  v.  Boston  Cordage  Co.,  139  Mass.  445  (1885) ;  Cregaa  v.  Mtwt^ 
126N.  Y.  568  (1891). 

Compare  Moyuahan  v.  Hills  Co.,  146  Mass.  586  (1888) ;  Daley  v.  Boston  &  Albuj 
Railroad  Co.,  147  Mass.  101  (1888);  Sweet  v.  Boston  &  Albany  Railroad  Co.,  15( 
Mass.  284  (1892). 

See  Cone  v.  Delaware,  Lackawanna,  &  Western  Railroad  Co..  81  N.  T.  206  (1890); 
Baker  v.  Allegheny  Valley  Railroad  Co.,  95  Pa.  211  (1880). 

In  Rogers  r.  Ludlow  Manufacturing  Co.,  144  Mass.  198,  202-205  (1887),  Field,  J., 
for  the  court,  said  :  -— 

'*  If  a  master  who  takes  no  personal  part  in  the  management  of  his  business  has 
any  duty  to  perform  towards  his  servants,  it  is  difficult  to  say  that  it  is  always  wboOj 
performed  by  doing  two  things,  namely,  by  employing  competent  servants,  and  by 
furnishing  ample  means.  In  order  that  the  business  may  be  properly  managed,  tlie 
servants  should  not  only  be  competent,  but  they  should  be  numerous  enough  to  do, 
and  they  should  have  the  means  of  doing,  whatever  ought  reasonably  to  be  done,  and 
such  regulations  should  be  established  as  will  insure  the  requisite  subordination  and 
control,  and  the  exercise  of  reasonable  intelligence  and  care  in  the  conduct  of  the 
business ;  and  it  is  almost  as  difficult  to  define  all  the  duties  of  the  master  in  thae 
respects  as  to  define  the  duties  of  a  person  under  other  relations.  If  it  is  not  the  abso* 
lute  duty  of  the  master  to  furnish  suitable  machinery,  And  if  he  is  not  held  to  wanaat 
that  the  servants  he  employs  to  furnish  machinery,  or  to  keep  it  in  repair,  shaU  alwaji 
nse  reasonable  care,  then  the  duty  of  a  master  who  does  not  personally  condoct  hit 
business,  if  he  is  under  any  duty,  we  think,  must  be  to  use  reasonable  care  in  the 
management,  and  that  is  to  exercise,  or  have  exercised,  a  reasonable  supervision  o?er 
the  conduct  of  his  servants,  as  weU  as  to  use  reasonable  care  in  seeing  that  his  8e^ 
vants  are  competent,  and  are  furnished  with  suitable  means  for  carrying  on  the 
business. 

"  It  is  settled  in  this  Commonwealth  that  all  servants  employed  by  the  same  marter 
in  a  Qpmmon  service  are  fellow-servants,  whatever  may  be  their  grade  or  rank.  Albro 
V,  Agawam  Canal,  6  Cush.  75 ;  O'Connor  v,  Roberts,  120  Mass.  227  ;  Walker  r.  Bos- 
ton &  Maine  Railroad,  128  Mass.  8;  Holden  v,  Fitchburg  Railroad,  129  Mass.  268 
McDermott  v.  Boston,  133  Mass.  349 ;  Flynn  v.  Salem,  134  Mass.  351 ;  Mackin  f 
Boston  &  Albany  Railroad,  135  Mass.  201. 

*'  It  is  also  settled  that  the  master  is  only  bound  to  use  reasonable  care  in  procnriDg 
suitable  machines,  in  keeping  them  in  proper  repair,  and  in  hiring  and  retaining  com- 
petent servants.  The  difficult  question  is  what  conduct  on  the  part  of  the  master  sat- 
isfies this  obligation.  This  question  was  carefully  considered  in  Holden  v.  Fitchbnzn 
Railroad,  ubi  supra.  It  is  there  said  that  the  master  '  is  bound  to  use  reasonable  caie 
in  selecting  his  servants,  and  in  keeping  the  engines  with  which,  and  the  bnildingi, 
places,  and  structures  in,  upon,  or  over  which,  his  business  is  carried  on,  in  a  fit  and 
safe  condition,  and  is  liable  to  any  of  his  servants  for  injuries  suffered  by  them  by 
reason  of  his  negligence  in  this  respect.  ...  It  is  difficult,  if  not  impossible,  to  lay 
down  a  more  definite  rule  applicable  to  all  cases.  As  to  switches  or  turn-tables  apoa 
the  line  of  a  railroad,  the  employment  of  suitable  persons  to  select,  oonstmct,  or  in- 
spect, has  been  held  to  satisfy  the  obligation  of  the  corporation.  ...  On  the  other 
hand,  where  a  locomotive  engine  in  actual  nse  is  imperfectly  constmcted,  or  is  won 
out,  it  has  been  held  that  the  fact  that  the  corporation  has  employed  suitable  penooi 
to  construct,  it,  or  to  keep  it  in  repair,  does  not,  as  matter  of  law,  afford  a  conclosifs 
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defence ;  but  that  the  question  is  whether,  under  all  the  circumstances,  the  corpora- 
tion, acting  by  its  appropriate  officers  or  agents,  has  used  that  diligence,  and  taken 
those  precautions,  which  its  duty  as  a  master  requires.'     129  Mass.  276-278.  .  .  . 

"  It  is  the  duty  of  the  master  to  exercise  a  reasonable  supervision  oyer  the  condi- 
tion in  which  the  machinery,  structures,  aud  other  appliances  used  in  his  business  are 
kept  by  his  serrants,  and  ...  he  cannot  wholly  escape  responsibility  by  delegating 
the  performance  of  this  duty  to  seryants ;  ...  the  negligence  of  his  servants  in  repair- 
ing, or  in  failing  to  repair,  machinery,  is  not  necessarily  the  negligence  of  the  master, 
but  .  •  .  it  is  also  to  be  determined  in  each  case  whether  the  master  has  exercised  a 
reasonable  supervision  over  his  servants,  and  reasonable  care  in  seeing  that  his  ma- 
chinery is  kept  in  proper  condition,  although  he  nuty  have  employed  competent  ser^ 
▼ants,  and  furnished  them  with  suitable  materials,  and  instructed  them  to  keep  the 
machinery  in  repair. 

"  As  was  said  in  Johnson  v.  Boston  Tow-Boat  Co.,  135  Mass.  215 :  '  The  master  is 
liable  in  all  cases  for  his  own  negligence,  and  that  may  be  shown  by  a  defect  of  such 
a  nature,  or  so  long  continued,  as  to  be  of  itself  evidence  of  negligence  in  the  master, 
or  the  negligence  of  a  servant  may  be  of  such  a  character  that  negligence  of  the  mas- 
ter may  be  inferred  from  it/ 

"  We  are  aware  that  this  rule  is  somewhat  indefinite,  and  is,  perhaps,  not  precisely 
that  which  generally  prevails  in  the  United  States.  Northern  Pacific  Railroad  v. 
Herbert,  116  U.  S.  642;  Benzing  v.  Steinway,  101  N.  Y.  547." 

In  Wabash  Railway  Co.  o.  McDaniels,  107  U.  S.  454,  459-460  (1882),  Hablan.  J., 
for  the  court,  said :  ''  The  discussion  in  the  adjudged  cases  discloses  no  serious  conflict 
in  the  courts  as  to  the  general  rule,  but  only  as  to  the  words  to  be  used  in  defining  the 
precise  nature  and  degree  of  care  to  be  observed  by  the  employer.  The  decisions, 
with  few  exceptions,  not  important  to  be  mentioned,  are  to  the  effect  that  the  corpora^ 
tion  must  exercise  ordina^*  care.  But  according  to  the  best  considered  adjudications, 
and  upon  the  clearest  grounds  of  necessity  aud  good  faith,  ordinary  care,  in  the  seleo^ 
tion  and  retention  of  servants  and  agents,  implies  that  degree  of  diligence  and  precau* 
tion  which  the  exigencies  of  the  particular  service  reasonably  require.  It  is  such  care 
as,  in  view  of  the  consequences  that  may  result  from  negligence  on  the  part  of  em^ 
ployees,  is  fairly  commensurate  with  the  perils  or  dangers  likely  to  be  encountered. 
In  substance,  though  not  in  words,  the  jury  were  so  instructed  in  the  present  case. 
That  the  court  did  not  use  the  word  *  ordinary '  in  its  charge  is  of  no  consequence, 
since  the  jury  were  rightly  instructed  as  to  the  degree  of  diligence  which  the  company 
was  bound  to  exercise  in  the  employment  of  telegraphic  night-operators.  The  court 
correctly  said  that  that  was  a  position  of  great  responsibility,  and,  in  view  of  the  con- 
sequences  which  might  result  to  employees  from  the  carelessness  of  telegraphic  ope- 
rators, npon  whose  reports  depended  the  movement  of  trains,  the  defendant  was  under 
a  duty  to  exercise  '  proper  and  great  care '  to  select  competent  persons  for  that  branch 
of  its  service.  But  that  there  might  be  no  misapprehension  as  to  what  was  in  law 
such  care,  as  applicable  to  this  case,  the  court  proceeded,  in  the  same  connection,  to 
say  that  the  law  presumed  the  exercise  by  the  company  of  proper  diligence,  and  unless 
it  was  affirmatively  shown  that  the  incapacity  of  McHenry  when  employed,  or  after 
his  employment  and  before  the  collision,  was  known  to  it,  or  by  reasonable  diligence 
could  have  been  ascertained,  the  plaintiff  was  not  entitled  to  recover.  Ordinary  care, 
then, — and  the  jury  were,  in  effect,  so  informed,  —  implies  the  exercise  of  reasonable 
diligence,  aud  reasonable  diligence  implies,  as  between  the  employer  and  employee, 
such  watchfulness,  caution,  and  foresight  as,  under  all  the  circumstances  of  the  par- 
ticular service,  a  corporation  controlled  by  careful,  prudent  officers  ought  to  exercise. 

"  These  observations  meet,  in  part,  the  suggestion  made  by  counsel,  that  ordinary 
care  in  the  employment  and  retention  of  railroad  employees  means  only  that  degree  of 
diligence  which  is  customary,  or  is  sanctioned  by  the  general  practice  and  usage  which 
obtains  among  those  intrusted  with  the  management  and  control  of  railroad  property 
and  railroad  employees.  To  this  view  we  cannot  give  our  assent.  There  are  g^nend 
expressions  in  adjudged  cases  which  apparently  sustain  the  position  taken  by  counsel. 
But  the  reasoning  upon  which  those  cases  are  based  is  not  satisfactory,  nor,  as  we 
think,  consistent  with  that  good  faith  which,  at  all  times,  should  characterize  the  inr 
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ELDRID6E,   RESPONDEirr  v.  THE  ATLAS  STEAMSHIP 

COMPANY,  Appellamt. 

Court  of  Appeals  of  New  York,  Second  Division.     1892. 

[134  N.  r.  187.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Cooi^ 
in  the  first  Judicial  department,  entered  upon  an  order  made  October 
28,  1890,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  veixlict,  and  affirmed  an  order  denj'ing  a  motion  for  a  new  trial. 

This  was  an  action  for  negligence,  in  that  pUintiff,  a  sailor  in  the 
employ  of  defendant  upon  its  ship,  while  in  obedience  to  orders  he  wu 
operating  its  winch  —  an  alleged  unsafe  machine  —  had  his  hand  caught 
in  the  cog-wheels  thereof,  and  the  ends  of  four  fingers  taken  off. 

November  9,  1886,  plaintiff  at  New  York  engaged  as  an  able-bodied 
seaman  to  serve  on  board  defendant's  ship,  the  Alvena.  The  defendant 
is  a  British  corporation,  but  it  was  not  shown  under  what  flag  the  ship 
sailed.  The  plaintiff  had  not  served  upon  that  ship  before.  The  ship 
had  three  winches,  two  horizontal  —  one,  No.  3,  diagonal.  The  cog- 
wheels of  the  horizontal  winches  were  covered ;  those  of  the  diagonal 
No.  3  were  without  cover.  No.  3  was  an  old-fashioned  winch;  the 
other  two  of  modern  construction.  Plaintiff  did  not  observe  Na  3 
before  he  went  to  duty  November  tenth,  on  which  day  the  ship  sailed 
from  New  York  for  Kingston,  Jamaica.  From  Kingston  the  ship  pro- 
ceeded to  Aspinwall,  and  there  was  hauled  alongside  defendant's  ship 
Athos ;  some  of  the  cargo  of  the  Athos  was  then  transferred  to  the 
Alvena.  Plaintiff  was  ordered  to  operate  winch  No.  3  in  transferring 
the  cargo.     He  had  to  stand  between  the  winch  and  the  house  of  the 

tercoarae  between  officers  of  railroad  corporations  and  their  employees.  It  should  not 
be  presnmed  that  the  employees  souj^ht  or  accepted  service  upon  the  implied  under 
standing  that  they  wonld  exercise  less  care  than  that  which  pradent  and  homaiie 
managers  of  railroads  ought  to  observe.  To  charge  a  brakeman,  when  entering  the 
service  of  a  railroad  company,  with  knowledge  of  the  degree  of  care  generally  or  on- 
ally  observed  by  agents  of  railroad  corporations  in  the  selection  and  retention  of  tele, 
graphic  operators  along  the  line  traversed  by  trains  of  cars — a  branch  of  the 
company's  service  of  which  he  can  have  little  knowledge,  and  with  the  emploTefli 
specially  engaged  therein  he  can  ordinarily  have  little  intercourse  —  is  anwarnuted 
by  common  experience.  And  to  say,  as  matter  of  law,  that  a  railroad  coipoiatiot 
discharged  its  obligation  to  an  employee  —  in  respect  of  the  fitness  of  co-eniplure«i 
whose  negligence  has  caused  him  to  be  injured  —  by  exercising,  not  that  degree  of 
care  which  ought  to  have  been  observed,  but  only  such  as  like  corporations  ara  socos- 
tomed  to  observe,  would  go  far  towards  relieving  them  of  all  responsibOity  wfasteTsr 
for  negligence  in  the  selection  and  retention  of  incompetent  servants.  If  the  generd 
practice  of  snch  corporations  in  the  appointment  of  servants  is  evidence  which  a  jury 
may  consider  in  determining  whether,  in  the  particular  case,  the  requisite  degrw  of 
care  was  observed,  such  practice  cannot  be  taken  as  conclusive  upon  the  inquiry  u  to 
the  care  which  ought  to  have  been  exercised.  A  degree  of  care  ordinarily  exerosed 
in  such  matters  may  not  be  due,  or  reasonable,  or  proper  care,  and  therefore  not  ordi- 
nary care,  within  the  meaning  of  the  law."  —  Ed. 
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ship  —  a  space  eighteea  inches  wide.  He  had  to  operate  a  valve  with 
his  right  hand  so  as  to  let  the  steam  on  or  shut  it  off  as  ordered  bj  his 
superior,  and  to  operate  a  lever  with  his  left  hand  so  as  to  revolve  the 
drum  forward  or  backward  as  ordered.  There  was  so  much  noise  that 
these  orders  were  given  b}-  signals  by  the  officer.  Thus  the  officer 
raised  his  hand  as  the  order  to  go  forward,  moved  it  down  to  go  back- 
ward, opened  it  wide  to  stop,  and  twirled  it  round  fast  to  go  fast,  etc 
The  officer  was  on  the  right  of  the  front  of  the  plaintiff.  The  valve  to 
be  moved  by  plaintiff's  left  hand  was  as  high  as  his  knee  and  was  at 
the  end  of  the  winch  near  its  middle.  The  lever  to  be  moved  by  his 
left  hand  was  on  the  outside  of  the  side  of  the  winch.  The  plaintiff's 
testimony  was  to  the  effect  that  he  had  to  reach  over  the  big  and  small 
cog-wheels  to  take  hold  of  the  lever.  The  defendant's  testimony  was 
to  the  effect  that  he  might  have  reached  around  the  winch  and  seized 
the  lever  without  passing  his  hand  over  the  cog-wheels.  The  size  of 
the  winch  is  not  given. 

While  watching  for  orders  and  at  the  same  time  obeying  them,  the 
plaintiff's  fingers,  in  grasping  for  the  lever,  came  in  contact  with  the 
cog-wheels  and  were  crushed.  His  contention  is,  if  these  wheels  had 
been  covered  as  the  wheels  of  the  other  winches  were,  his  fingers  would 
have  been  protected.  Defendant  gave  testimony  tending  to  show  that 
the  winch  was  safe  enough  if  plaintiff  had  been  reasonably  careful. 
The  trial  court  charged  the  jury  that  if  plaintiff  entered  defendant's 
service,  knowing  that  this  winch  had  no  cover,  he  could  not  recover 
upon  that  ground,  and  if  his  own  negligence  in  any  way  contributed 
to  his  injury  he  could  not  recover. 

The  court  also  charged  that  plaintiff  was  bound  to  obey  all  lawfhl 
orders  of  the  defendant's  officers  and  for  a  refusal  would  have  forfeited 
bis  wages  or  been  punished.    Testimony  was  given  to  this  effect. 

The  court  also  charged  that  if  this  accident  had  happened  on  land, 
plaintiff  not  working  as  a  sailor,  he  could  not  recover,  but  left  it  for  the 
jurj'  to  say  whether  in  view  of  the  plaintiff's  duty  as  a  sailor  he  was 
guilty-  of  negligence. 

Everett  P.  Wheeler  for  appellant. 

Jacob  Fromme  for  respondent. 

Landon,  J.  In  view  of  the  verdict  and  the  instructions  of  the  trial 
court  we  assume  that  the  plaintiff  knew  that  the  winch  could  not  be 
operated  without  risk  of  danger  to  himself,  but  was  constrained  to  obey 
the  order  given  him  by  his  superior  to  operate  it,  because  he  knew  that 
disobedience  would  result  in  his  punishment,  that  he,  therefore,  did 
oper^  it  and  because  of  its  known  defects  of  construction  was  injured, 
notwithstanding  his  exercise  of  reasonable  care  to  avoid  injury. 

The  defendant  insists  that  the  command  to  operate  this  dangerous 
winch  was  not  lawful,  and,  therefore,  plaintiff  might  rightfully  have 
refused  obedience.  If  it  be  conceded  that  the  command  was  unlawful, 
it  does  not  necessarily  follow  that  plaintiff's  obedience  was  negligence. 
For  whether  the  command  was  lawfhl  or  unlawful,  the  evidence  is  to 
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the  effect  that  his  disobedience  would  have  resulted  in  his  punishmeDt 
The  boatswain,  under  whose  orders  plaintiff  was  operating  the  windi, 
testified  that  the  plaintiff  ^'  was  bound  to  obey  the  order  that  I  gave 
him ;  if  he  did  not  obey  the  order  he  would  have  been  put  in  irons  and 
fined/'  Grant  that  the  plaintiff  had  been  so  learned  in  the  law  ss  to 
know  that  the  courts  would  ultimatelv  decide  that  the  command  was 
unlawful,  and  disobedience  to  it  lawful,  he  could  know  no  way  of 
escape  from  the  ship's  punishment  of  his  disobedience,  for  there  was 
none.  The  jury  found  in  effect  that  he  was  coerced  through  fear  of 
punishment  into  obedience.  If  the  command  was  unlawful,  the  defend- 
ant's case  is  not  improved  by  the  fact  that  the  punishment  it  would 
visit  upon  disobedience  was  also  unlawful.  In  any  event  the  plaintiff 
was  in  a  dilemma.  He  had  to  choose  between  present  punishment  with 
a  possible  hope  of  remote  justification,  and  customary  obedience  to 
orders  with  the  hope  that  b}'  care  he  would  escape  injury.  Grant  that 
he  made  a  mistake  in  judgment  under  these  difficult  conditions,  the 
law  does  not  adjudge  it  to  be  negligence,  and  the  jury  upon  coasideni* 
tion  have  refused  to  do  so.  We  cannot  hold  that  their  refusal  was 
error. 

Except  as  the  case  is  affected  by  the  dangerous  condition  of  the  winch, 
the  order  to  operate  it  was  lawful  and  the  plaintiff's  obedience  was 
the  duty  of  his  service.  Whatever  may  be  tlie  practical  administratioa 
of  law  or  of  arbitrary  power  on  ship-board,  the  plaintiff,  if  amenable 
to  the  law  of  the  United  States,  was  also  punishable  bj'  our  courts  for 
wilfhl  disobedience  to  any  lawful  command.  Section  4596,  U.  S.  B.  S. 
provides,  ^'Whenever  any  seaman  who  has  been  lawfully  engaged 
•  .  •  commits  any  of  the  following  offences,  he  shall  be  punishable  as 
follows :  Fourth.  For  wilful  disobedience  to  any  lawful  command,  by 
imprisonment  for  not  more  than  two  months,  and  also,  at  the  discretioa 
of  the  court,  by  forfeiture  out  of  his  wages  of  not  more  than  four  days' 

pay." 

Thus  the  plaintiff  had  to  choose  whether  he  would  obey  the  order, 
or  take  the  hazard  of  liability  under  the  statute.  Whatever  maj-  have 
been  the  law  of  the  flag  of  the  ship,  or  of  the  United  States  of  Coluo- 
bia,  in  whose  port  the  injurj^  was  received,  it  was  not  shown  and  hence 
the  parties  in  our  forum  must  accept  the  law  as  we  administer  it  (The 
Scotland,  105  U.  S.  24.) 

In  this  view  of  the  case,  if  the  plaintiff  made  a  mistake  in  judgment 
the  defendant  could  rightfully  ask  no  more  than  that  the  jury  should 
pass  upon  the  facts. 

We  find  no  error  of  law  requiring  a  reversal. 

Haioht,  J.  (dissenting).^  If,  as  we  have  shown,  the  machine  was 
reasonably  safe  if  operated  with  care,  the  master  had  the  right  to  require 
the  plaintiff  to  operate  it,  and  it  was  his  duty  to  observe  the  care  neces- 
sary to  prevent  the  injury. 

^  The  greater  part  of  this  opinion  has  been  omitted. — £a 
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But  assaming  that  the  machine  was  dangerous,  there  were  no  threats 
made  by  the  master  or  evidence  given  to  show  coercion.  The  usual 
order  was  given  to  the  plaintiff  to  operate  the  winch.  He  made  no 
objection  or  complaint  in  reference  thereto.  He  was  in  port  and  could 
have  left  the  vessel  and  sought  the  protection  of  the  consul  if  the 
orders  of  the  master  were  .unlawful. 

Coercion  must  be  established  by  the  evidence.  The  bare  fact  that 
he  was  told  to  operate  the  winch  does  not  establish  an  intent  to  unlaw- 
fully interfere  with  him,  and  we  cannot,  from  that  fact  alone,  assume 
that  he  would  have  been  unlawfully  punished  had  he  refused  to  obey 
the  order.  .  .  • 

All  concur  with  Landon,  J.,  except  Foixkit,  C.  J.,  Haight  and 

Pabker,  J  J.,  dissenting. 

Judgment  affirmed,^ 

1  In  Membery  v.  Great  Western  Ry.  Co.,  14  App.  Cas.  179,  187-188  (1889),  Lord 
Bramwbll  said :  — 

"  I  hold  that  where  a  man  is  not  physically  constrained,  where  be  can  at  his  option 
do  a  thing  or  not,  and  he  does  it,  the  maxim  applies.  What  is  voUtu  f  willing ;  and 
a  man  is  willing  when  he  wills  to  do  a  thing  and  does  it.  No  doubt  a  man,  popularly 
speaking,  is  said  to  do  a  thing  unwillingly,  with  no  good  will,  but  if  he  does  it,  no 
matter  what  his  dislike  is,  he  prefers  doing  it  to  leaving  it  alone.  He  wills  to  do  it. 
He  does  not  will  not  to  do  it.  I  suppose  nolens  is  the  opposite  of  voUns,  its  negative. 
There  are  two  men,  one  refuses  to  do  work,  wills  not  to  do  it,  and  does  not  do  it.  The 
other  grumbles,  but  wills  to  do  it,  and  does  it.  Are  both  men  nolentes,  unwilling  ? 
Suppose  an  extra  shilling  induced  the  man  who  did  the  work.  Is  he  nolens,  or  has  the 
shilling  made  him  volens  f  There  seems  to  be  a  strange  notion,  either  that  a  man  who 
does  a  thing  and  grumbles  is  nolens,  is  unwilling,  has  not  the  will  to  do  it,  or  that  there 
IB  something  intermediate  between  nolens  and  volens,  something  like  a  man  being  with- 
out a  will,  and  yet  who  wills.  If  the  shilling  made  him  volens,  why  does  not  the  desire  to 
continue  employed  do  so  ?  If  he  would  have  a  right  to  refuse  the  work  and  his  dis- 
charge would  be  wrongful,  with  a  remedy  to  him,  why  does  not  his  preference  of 
certain  to  an  uncertain  law  not  make  him  volens  as  much  as  any  other  motive  ?  There 
have  been  an  infinity  of  profoundly  learned  and  useless  discussions  as  to  freedom  of  the 
will ;  but  this  notion  is  new. 

"This  IS  an  important  question.  Is  the  maxim  to  be  got  rid  of  ?  Are  we  to  say 
Volenti  JU  injuria  provided  he  grumbles,  as  Mr.  Bell  contended  ?  To  do  so  would  be 
most  unjust  and  unreasonable.  The  master  says,  Here  is  the  work,  do  it  or  let  it  alone. 
If  yon  do  it,  I  pay  you ;  if  not,  I  do  not.  If  he  has  engaged  him,  he  says,  I  discharge 
yon  if  you  do  not  do  it ;  I  think  I  am  right ;  if  wrong,  I  am  liable  to  an  action.  The 
master  says  this,  the  servant  does  the  work  and  earns  his  wages,  and  is  paid,  but  is 
hurt.  On  what  principle  of  reason  or  justice  should  the  master  be  liable  to  him  in 
respect  of  that  hurt  ?  " 

With  the  principal  case  compare  Benson  v.  Goodwin,  147  Mass.  237  (1888) ;  Hedley 
V.  Pinkney  ft  Sons  Steamship  Co.,  [1894]  A.  C.  222. 

See  Thompson  v.  Hermann,  47  Wis.  602  (1879) ;  Thmssell  o.  Handyside  20  Q.  B.  D. 
S59  (1888). 

.    Compare  also  Leary  i;.  Boston  &  Albany  Railroad  Co.,  139  Mass.  680  (1885) 
Bought  V,  West  Superior  Iron  ft  Steel  Co.,  88  Wis.  343  (1894).  —  £d. 
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BALTIMORE  AND  OHIO  RAILROAD  COMPANY  v.  BADGa 

Supreme  Court  op  United  States.     1893. 

[U9  U.  S.  368.] 

John  Baugh,  defendant  in  error,  was  employed  as  a  fireman  on  a 
locomotive  of  the  plaintiff  in  error,  and  while  so  employed  was  injured, 
as  is  claimed,  through  the  negligence  of  the  engineer  in  charge  thereof. 
He  commenced  a  suit  to  recover  for  these  injuries  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio. 

The  circumstances  of  the  injurj'  were  these:  The  locomotive  wis 
manned  by  one  Hite,  as  engineer,  and  Baugh,  as  fireman,  and  was 
what  is  called  in  the  testimony  a  ^^  helper."  On  May  4,  1885,  it  left 
Bellaire,  Ohio,  attached  to  a  freight  train,  which  it  helped  to  the  top 
of  the  grade  about  twenty  miles  west  of  that  point.  At  the  top  of  the 
grade  the  helper  was  detached,  and  then  returned  alone  to  Bellaire. 
There  were  two  ways  in  which  it  could  return  in  conformity  to  the  rales 
of  the  company*,  —  one  on  the  special  orders  of  the  train  dispatcher  at 
Newark,  and  the  other  by  following  some  regular  scheduled  train  carry- 
ing signals  to  notify  trains  coming  in  the  opposite  direction  that  the 
helper  was  following  it.  This  method  was  called  in  the  testimonj 
*'  flagging  back."  On  the  day  in  question,  without  special  orders,  and 
not  following  any  scheduled  train,  the  helper  started  back  for  Bellaire, 
and  on  the  way  collided  with  a  regular  local  train,  and  in  the  collisioD 
Baugh  was  injured.  Baugh  had  been  in  the  employ  of  the  railroad 
company  about  a  year,  had  been  fireman  about  six  months,  and  had 
run  on  the  helper,  two  trips  a  da}*,  about  two  months.  He  knew  that 
the  helper  had  to  keep  out  of  the  vray  of  the  trains,  and  was  familiar 
with  the  method  of  flagging  back. 

No  testimony  was  offered  by  the  defendant,  and  at  the  dose  of  the 
plaintifiTs  testimony  the  defendant  asked  the  court  to  direct  a  nonsuit, 
which  motion  was  overruled,  to  which  ruling  an  exception  was  dulj 
taken.  In  its  charge  to  the  jury  the  court  gave  this  instruction:  ^'If 
the  injury  results  from  negligence  or  carelessness  on  the  part  of  one  so 
placed  in  authority  over  the  employee  of  the  companj',  who  is  injured, 
as  to  direct  and  control  that  employee,  then  the  company  is  liable." 
To  which  instruction  an  exception  was  duly  taken.  The  jury  returned 
a  verdict  for  the  plaintiff  for  $6,750,  and  upon  this  verdict  judgment 
was  entered.  To  reverse  which,  the  railroad  company  sued  out  a  writ 
of  error  from  this  court 

Mr.  John  K,  Cowen  (with  whom  was  Mr.  Hugh  i.  Bondf  Jr.^  oo 
the  brief),  for  plaintiff  in  error. 

Mr,  L,  Danford  (with  whom  was  Mr,  James  C,  Tollman  on  the 
brief),  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court 

The  single  question  presented  for  our  determination  is  whether  the 
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engineer  and  fireman  of  this  locomotivey  running  alone  and  without 
any  train  attached,  were  fellow-servants  of  the  compan}',  so  as  to  pre- 
clude the  latter  from  recovering  from  the  company  for  injuries  caused 
by  the  negligence  of  the  former.^  .  •  • 

Counsel  for  defendant  in  error  rely  principall}^  upon  the  case  of  Rail- 
road Co.  V.  Ross,  112  U.  S.  377y  taken  in  connection  with  this  portion 
of  rule  No.  10  of  the  company:  ^^  Whenever  a  train  or  engine  is  run 
without  a  conductor,  the  engineman  thereof  will  also  be  regarded  as 
conductor,  and  will  act  accordingly.'^  The  Ross  case,  as  it  is  com- 
monly known,  decided  that  *^  a  conductor  of  a  railroad  train,  who  has 
a  right  to  command  the  movements  of  a  train  and  control  the  persons 
employed  upon  it,  represents  the  company  while  performing  those 
duties,  and  does  not  bear  the  relation  of  fellow-servant  to  the  engineer 
and  other  employees  on  the  train."  The  argument  is  a  short  one: 
The  conductor  of  a  train  represents  the  company,  and  is  not  a  fellow- 
servant  with  his  subordinates  on  the  train.  The  rule  of  the  company 
provides  that  when  there  is  no  conductor,  the  engineer  shall  be  re- 
garded as  a  conductor.  Therefore,  in  such  case  he  represents  the 
company^  and  is  likewise  not  a  fellow-servant  with  his  subordinates. 
Bat  this  gives  a  potency  to  the  rule  of  the  company  which  it  does  not 
possess.  The  inquiry  must  always  be  directed  to  the  real  powers  and 
duties  of  the  official,  and  not  simply  to  the  name  given  to  the  office. 
The  regulations  of  a  company  cannot  make  the  conductor  a  fellow- 
servant  with  his  subordinates,  and  thus  overrule  the  law  announced  in 
the  Ross  case.  Neither  can  it,  by  calling  some  one  else  a  conductor, 
bring  a  case  within  the  scope  of  the  rule  there  laid  down.  In  other 
words,  the  law  is  not  shifted  backwards  and  forwards  by  the  mere 
regulations  of  the  company,  but  applies  generall}',  irrespectively  of  all 
such  regulations.  There  is  a  principle  underlying  the  decision  in  that 
case,  and  the  question  always  is  as  to  the  applicability  of  that  principle 
to  the  given  state  of  facts. 

What  was  the  Ross  case,  and  what  was  decided  therein  ?  The  in- 
struction given  on  the  trial  in  the  Circuit  Court,  which  was  made  the 
principal  ground  of  challenge,  was  in  these  words :  ^'  It  is  very  clear, 
I  think,  that  if  the  company  sees  fit  to  place  one  of  its  employees  under 
the  control  and  direction  of  another,  that  then  the  two  are  not  fellow- 
servants  engaged  in  the  same  common  employment,  within  the  mean- 
ing of  the  rule  of  law  of  which  I  am  speaking."  The  language  of  that 
instruction,  it  will  be  perceived,  is  very  like  that  of  the  one  here  com- 
plained of;  and  if  this  court  had  approved  that  instruction  as  a  general 
rule  of  law,  it  might  well  be  said  that  that  was  sufficient  authority  for 
sustaining  this  and  affirming  the  judgment.  But  though  the  question 
was  fairly  before  the  court,  it  did  not  attempt  to  approve  the  instruc- 
tion generally,  but  simply  held  that  it  was  not  erroneous  as  applied  to 
the  facts  of  that  case.    This  is  evident  from  this  language,  found  in 

^  The  omitted  passagee  held  that  the  qnestion  is  not  one  of  local  law.  —  Ed. 
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the  latter  part  of  the  opinion  (p.  394),  and  which  is  used  :o  summing 
up  the  conclusions  of  the  court:  '*  We  agree  with  them  in  holding  — 
and  the  present  case  requires  no  further  decision  —  that  the  conductor 
of  a  railway  train,  who  commands  its  movements,  directs  when  it  shall 
start,  at  what  stations  it  shall  stop,  at  what  speed  it  shall  run,  and  has 
the  general  management  of  it,  and  control  over  the  persons  employed 
upon  it,  represents  the  companj',  and  therefore  that,  for  injuries  result- 
ing from  his  negligent  acts,  the  companj'  is  responsible.  If  such  a  con- 
ductor does  not  represent  the  company,  then  the  train  is  operated 
without  any  representative  Of  its  owner.  If,  now,  we  applj'  these 
views  of  the  relation  of  the  conductor  of  a  railwaj'  train  to  the  com- 
panj',  and  to  the  subordinates  under  him  on  the  train,  the  objections 
urged  to  the  charge  of  the  court  will  be  readily  disposed  of.  Its  lan- 
guage in  some  sentences  may  be  open  to  verbal  criticism,  but  its  par- 
port,  touching  the  liabilit}'  of  the  company,  is  that  the  conductor  and 
engineer,  though  both  employees,  were  not  fellow-servants  in  the  sense 
in  which  that  term  is  used  in  the  decisions."  It  is  also  clear  from  an 
examination  of  the  reasoning  running  through  the  opinion,  for  there  is 
nowhere  an  argument  to  show  that  the  mere  fact  that  one  servant  is 
given  control  over  another  destroys  the  relation  of  fellow-servants. 
After  stating  the  general  rule,  that  a  servant  entering  into  service  as- 
sumes the  ordinary  risks  of  such  employment,  and,  among  them,  the 
risk  of  injuries  caused  through  the  negligence  of  a  fellow-servant,  and 
alter  referring  to  some  eases  on  the  general  question,  and  saying  that 
it  was  unnecessar}'  to  laj*  down  any  rule  which  would  determine  in  all 
cases  what  is  to  be  deemed  a  common  employment,  it  turns  to  that 
which  was  recognized  as  the  controlling  fact  in  the  case,  to  wit,  the 
single  and  absolute  control  which  the  conductor  has  over  the  manage- 
ment of  a  train,  as  a  separate  branch  of  the  company's  business,  and 
says  (p.  890)  :  ^'  There  is,  in  our  judgment,  a  clear  distinction  to  be 
made  in  their  relation  to  their  common  principal,  between  servants  of 
a  corporation,  exercising  no  supervision  over  others  engaged  with  them 
in  the  same  emploj'ment,  and  agents  of  the  corporation,  clothed  with 
the  control  and  management  of  a  distinct  department,  in  which  their 
duty  is  entirely  that  of  direction  and  superintendence.  .  .  .  We  know 
from  the  manner  in  which  railways  are  operated  that,  subject  to  the 
general  rules  and  orders  of  the  directors  of  the  companies,  the  con- 
ductor has  entire  control  and  management  of  the  train  to  which  he  Is 
assigned.  He  directs  when  it  shall  start,  at  what  speed  it  shall  roo, 
at  what  stations  it  shall  stop,  and  for  what  length  of  time,  and  every- 
thing essential  to  its  successful  movements ;  and  all  persons  employed 
on  it  are  subject  to  his  orders.  In  no  proper  sense  of  the  term  is  he  a 
fellow-servant  with  the  fireman,  the  brakemen,  the  porters,  and  the 
engineer.  The  latter  are  fellow-servants  in  the  running  of  the  train 
under  his  direction ;  as  to  them  and  the  train,  he  stands  in  the  place 
of  and  represents  the  corporation."  And  it  quotes  from  Wharton's 
Law  of  Negligence,  sec.  232 a:  '^ The  true  view  is  that,  as  ooixx>ni- 
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tions  can  act  only  through  superintending  officers,  the  negligences  of 
those  officers,  with  respect  to  other  servants,  are  the  negligences  of  the 
corporation."  And  also  from  Malone  v.  Hathaway,  64  N.  Y.  5,  12 : 
"  Corporations  necessarily  acting  by  and  through  agents,  those  having 
the  superintendence  of  various  departments,  with  delegated  authority 
to  employ  and  discharge  laborers  and  employees,  provide  materials 
and  machinery  for  the  service  of  the  corporation,  and  generally  direct 
and  control  under  general  powers  and  instructions  from  the  directors, 
may  well  be  regarded  as  the  representatives  of  the  corporation,  charged 
with  the  performance  of  its  duty,  exercising  the  discretion  ordinarily 
exercised  by  principals,  and,  within  the  limits  of  the  delegated  author- 
ity, the  acting  principal." 

The  court,  therefore,  did  not  hold  that  it  was  universally  true  that, 
when  one  servant  has  control  over  another,  they  cease  to  be  fellow- 
servants  within  the  rule  of  the  master's  exemption  from  liability,  but 
did  hold  that  an  instruction  couched  in  such  general  language  was  not 
erroneous  when  applied  to  the  case  of  a  conductor  having  exclusive 
control  of  a  train  in  relation  to  other  employees  of  the  company  acting 
under  him  on  the  same  train.  The  conductor  was,  in  the  language  of 
the  opinion,  ^'clothed  with  the  control  and  management  of  a  distinct 
department;"  he  was  '*  a  superintending  officer,"  as  described  by 
Mr.  Wharton ;  he  had  ^^  the  superintendeye  of  a  department,"  as 
suggested  by  the  New  York  Court  of  Appeals. 

And  this  rule  is  one  frequently  recognized.  Indeed,  where  the  mas* 
ter  is  a  corporation,  there  can  be  no  negligence  on  the  part  of  the 
master,  except  it  also  be  that  of  some  agent  or  servant,  for  a  corpora- 
tion only  acts  through  agents.  The  directors  are  the  managing  agents ; 
their  negligence  must  be  adjudged  the  negligence  of  the  corporation, 
although  they  are  simply  agents.  So  when  the}'  place  the  entire  man* 
agement  of  the  corporation  in  the  hands  of  a  general  superintendent, 
such  general  superintendent,  though  himself  only  an  agent,  is  almost 
iiniversall}'^  recognized  as  the  representative  of  the  corporation,  the 
master,  and  his  negligence  as  that  of  the  master.  And  it  is  only 
carrying  the  same  principle  a  little  further  and  with  reasonable  appli- 
cation, when  it  is  held  that,  if  the  business  of  the  master  and  emplo3'er 
becomes  so  vast  and  diversified  that  it  naturally  separates  itself  into 
departments  of  service,  the  individuals  placed  by  him  in  charge  of 
those  separate  branches  and  departments  of  service,  and  given  entire 
and  absolute  control  therein,  are  properly  to  be  considered,  with  re- 
spect to  employees  under  them,  vice-principals,  representatives  of  the 
master,  as  fully  and  as  completely  as  if  the  entire  business  of  the  mas- 
ter was  by  him  placed  under  charge  of  one  superintendent .  It  was 
this  proposition  which  the  court  applied  in  the  Ross  case,  holding  that 
the  conductor  of  a  train  has  the  control  and  management  of  a  distinct 
department  But  this  rule  can  only  be  fairly  applied  when  the  different 
branches  or  departments  of  ser>nce  are  in  and  of  themselves  separate 
and  distinct.    Thus,  between  the  law  department  of  a  railway  oorpo* 
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ration  and  the  operating  department  there  is  a  natural  and  distinct 
separation,  —  one  whicli  makes  the  two  departments  like  two  indepeDd- 
ent  kinds  of  business,  in  which  the  one  employer  and  master  is  engaged. 
So,  oftentimes  there  is  in  the  affairs  of  such  corporation  what  may  be 
called  a  manufacturing  or  repair  department,  and  another  strictly  ope- 
rating department ;  these  two  departments  are,  in  their  relations  to 
each  other,  as  distinct  and  separate  as  though  the  work  of  each  wss 
carried  on  by  a  separate  corporation.     And  from  this  natural  separa- 
tion flows  the  rule  that  he  who  is   placed  in  charge  of  such  separate 
branch  of  the  service,  who  alone  superintends  and  has  the  control  of 
it,  is  as  to  it  in  the  place  of  the  master.     But  this  is  a  very  different 
proposition  from  that  which  affirms  that  each  separate  piece  of  work  in 
one  of  these  branches  of  service  is  a  distinct  department,  and  gives  to 
the  individual  having  control  of  that  piece  of  work  the  position  of 
vice-principal  or  representative  of  the  master.     Even  the  conclusion 
announced  in  the  Ross  case  was  not  reached  by  a  unanimous  court,  — 
four  of  its  members  being  of  opinion  that  it  was  carrying  the  thought 
of  a  distinct  department  too  far  to  hold  it  applicable  to  the  management 
of  a  single  train. 

The  truth  is,  the  various  employees  of  one  of  these  large  corporations 
are  not  graded  like  steps  in  a  staircase,  —  those  on  each  step  being  as 
to  those  on  the  step  below  in  the  relation  of  masters,  and  not  of  fellow- 
servants,  and  onl}'  those  on  the  same  steps  fellow-servants,  because  not 
subject  to  any  control  by  one  over  the  other.    Prima  fade,  all  who 
enter  into  the  employ  of  a  single  master  are  engaged  in  a  common 
service,  and  are  fellow-servants,  and  some  other  line  of  demarcation 
than  that  of  control  must  exist  to  destroy  the  relation  of  fellow-servants. 
All  enter  into  the  service  of  the  same  master  to  fuither  his  interests  in 
the  one  enterprise ;  each  knows  when  entering  into  that  service  that 
there  is  some  risk  of  injury  through  the  negligence  of  other  employecSf 
and  that  risk,  which  he  knows  exists,  he  assumes  in  entering  into  ttie 
employment.    Thus,  in  the  opinion  in  the  Ross  case,  p.  382,  it  was 
said :  '^  Having  been  engaged  for  the  performance  of  specified  senices, 
he  takes  upon  himself  the  ordinary  risks  incident  thereto.    As  a  con- 
sequence, if  he  suffers  by  exposure  to  them,  he  cannot  recover  com- 
pensation from  his  employer.     The  obvious  reason  for  this  exemptton 
is  that  he  has,  or,  in  law,  is  supposed  to  have,  them  in  contemplation 
when  he  engages  in  the  service,  and  that  his  compensation  is  arranged 
accordingly.     He  cannot,  in  reason,  complain  if  he  suffers  from  a  risk 
which  he  has  voluntarily  assumed,  and  for  the  assumption  of  which  he 
is  paid." 

But  t^e  danger  fh)m  the  negligence  of  one  specially  in  charge  of  the 
particular  work  is  as  obvious  and  as  great  as  from  that  of  those  who 
are  simply  co-workers  with  him  in  it.  Each  is  equally  with  the  other 
an  ordinary  risk  of  the  employment.  If  he  is  paid  for  the  one,  he  is 
paid  for  the  other ;  if  he  assumes  the  one,  he  assumes  the  other.  Ther^ 
fore,  so  far  as  the  matter  of  the  master's  exemption  fh>m  liability  de- 
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pends  upon  whether  the  negligence  is  one  of  the  ordinary'  risks  of  the 
emplo^^ment,  and,  thus  assumed  bj  the  employee,  it  includes  all  co- 
workers to  the  same  end,  whether  in  control  or  not.  But  if  the  fact 
that  the  risk  is  or  is  not  obvious  does  not  control,  what  test  or  rule  is 
there  which  determines  ?  Rightfully  this :  there  must  be  some  personal 
wrong  on  the  part  of  the  master,  some  breach  of  positive  duty  on  his 
part.  If  he  discharges  all  that  may  be  called  positive  duty,  and  is 
himself  guilty  of  no  neglect,  it  would  seem  as  though  he  was  absolved 
from  all  responsibility,  and  that  the  party  who  caused  the  injury  should 
be  himself  alone  responsible.  It  may  be  said  that  this  is  only  passing 
fh>m  one  difficulty  to  another,  as  it  leaves  still  to  be  settled  what  is 
positive  duty  and  what  is  personal  neglect;  and  yet,  if  we  analyze 
these  matters  a  little,  there  will  appear  less  difficulty  in  the  question. 
Obviously,  a  breach  of  positive  duty  is  personal  neglect ;  and  the  ques- 
tion in  an}^  given  case  is,  therefore,  what  is  the  positive  duty  of  the 
master?  He  certainl}'  owes  the  duty  of  taking  fair  and  reasonable 
precautions  to  surround  his  employee  with  fit  and  careful  co-workers, 
and  the  employee  has  a  right  to  rely  upon  his  discharge  of  this  dutj*. 
If  the  master  is  careless  in  the  matter  of  emplojing  a  servant,  it  is  his 
personal  neglect;  and  if  without  proper  care  in  inquiring  as  to  his 
competenc}'  he  does  employ  an  incompetent  person,  the  fact  that  he 
has  an  incompetent,  and  therefore  an  improper  employee,  is  a  matter 
of  his  personal  wrong,  and  owing  to  his  personal  neglect.  And  if  the 
negligence  of  this  incompetent  servant  works  injur}^  to  a  co-servant,  is 
it  not  obvious  that  the  master's  omission  of  duty  enters  directly  and 
properly  into  the  question  of  responsibility  ?  If,  on  the  other  hand,  the 
master  has  taken  all  reasonable  precautions  to  inquire  into  the  compe- 
tency of  one  proposing  to  enter  into  his  service,  and  as  the  result  of  such 
reasonable  inquiry  is  satisfied  that  the  emploj'ee  is  fit  and  competent, 
can  it  be  said  that  the  master  has  neglected  anything,  that  he  has 
omitted  any  personal  dut}',  —  and  this,  notwithstanding  that  after  the 
servant  has  been  employed  it  shall  be  disclosed  that  he  was  incompe- 
tent and  unfit?  If  he  has  done  all  that  reasonable  care  requires  to 
inquire  into  the  competency  of  his  servant,  is  any  neglect  imputable  to 
him?  No  human  inquiry,  no  possible  precaution,  is  sufficient  to  abso- 
lutely determine  in  advance  whether  a  party  under  certain  exigencies 
will  or  will  not  do  a  negligent  act  So  it  is  not  possible  for  the  master, 
take  whatsoever  pains  he  may,  to  secure  employees  who  will  never  be 
guilty  of  any  negligence.  Indeed,  is  there  any  man  who  does  not  some- 
times do  a  negligent  act?  Neither  is  it  possible  for  the  master,  with 
any  ordinary  and  reasonable  care,  always  to  secure  competent  and  fit 
servants.  He  may  be  mistaken,  notwithstanding  the  reasonable  pre- 
cautions he  has  taken.  Therefore,  that  a  servant  proves  to  be  unfit 
and  incompetent,  or  that  in  au}"^  given  exigency  he  is  guilty  of  a  negli- 
gent act  resulting  in  injury  to  a  fellow-servant,  does  not  of  itself  prove 
any  omission  of  care  on  the  part  of  the  master  in  his  emplo3^ment ;  and 
it  is  only  when  there  is  sucH  omission  of  care  that  the  master  can  be 
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Baid  to  be  guilty  of  personal  wrong  in  placing  or  coutinaing  such  aer. 
vant  in  bis  eniplo}',  or  has  done  or  omitted  augbt  jasUfying  the  pladng 
upon  bim  responsibility  for  such  employee's  negligence. 

Again,  a  master  employing  a  servant  impliedly  engages  with  him 
that  the  place  in  which  be  is  to  woric,  and  the  tools  or  machinery  with 
which  he  is  to  work,  or  by  wbicb  be  is  to  be  sorrounded,  sliall  be  rea- 
sonably safe.  It  is  the  master  who  is  to  provide  tbe  place  and  the 
tools  and  tbe  macbinery ;  and  when  be  employs  one  to  enter  into  his 
service  be  impliedly  says  to  bim  that  there  is  no  otber  danger  in  the 
place  —  tbe  tools  and  tbe  macbinery  —  than  sucb  as  is  obvious  and 
necessary.  Of  course,  some  places  of  work  and  some  kinds  of  ma- 
chinery are  more  dangerous  than  others,  but  tbat  is  something  which 
inberes  in  tbe  tbing  itself,  wbicb  is  a  matter  of  necessity,  and  cannot 
be  obviated.  But  witbin  sucb  limits  tbe  master,  wbo  provides  the 
place,  tbe  tools,  and  tbe  macbinery,  owes  a  positive  duty  to  his  em- 
ployee in  respect  thereto.  Tbat  positive  duty  does  not  go  to  tbe  extent 
of  a  guarantee  of  safetj^  but  it  does  require  that  reasonable  precantions 
be  taken  to  secure  safety,  and  it  matters  not  to  tbe  employee  by  whom 
tbat  safety  is  secured,  or  the  reasonable  precautions  therefor  taken. 
He  has  a  rigbt  to  look  to  tbe  master  for  tbe  discbarge  of  tbat  duty, 
and  if  tbe  master,  instead  of  discharging  it  bimself ,  sees  fit  to  have  it 
attended  to  by  otbers,  tbat  does  not  change  the  measure  of  obligation 
to  tbe  employee,  or  tbe  latter's  right  to  insist  that  reasonable  precau- 
tion shall  be  taken  to  secure  safety  in  these  respects.  Therefore  it  will 
be  seen  tbat  tbe  question  turns  rather  on  tbe  character  of  tbe  act  than 
on  tbe  relations  of  tbe  emplo^'ees  to  each  otber.  If  the  act  is  one  dcme 
in  the  discbarge  of  some  positive  duty  of  tbe  master  to  tbe  servant, 
tben  negligence  in  tbe  act  is  the  n^ligence  of  tbe  master ;  but  if  it  be 
not  one  in  tbe  discharge  of  such  positive  duty,  tben  there  should  be 
some  personal  wrong  on  tbe  part  of  tbe  employer  before  he  is  held 
liable  therefor.  But,  it  may  be  asked,  is  not  the  duty  of  seeing  that 
competent  and  fit  persons  are  in  charge  of  any  particular  work  as  pos- 
itive as  that  of  providing  safe  places  and  macbineiy?  Undoubtedly  it 
is,  and  requires  the  same  vigilance  in  its  discbai^e.  But  the  latter 
duty  is  discbarged  wben  reasonable  care  bas  been  taken  in  providing 
such  safe  place  and  macbinery,  and  so  tbe  former  is  as  fully  dischaiged 
wben  reasonable  precautions  have  been  taken  to  place  fit  and  compe- 
tent persons  in  charge.  Neither  duty  carries  with  it  an  absolute  gua^ 
tLnt}\    Each  is  satisfied  with  reasonable  effort  and  precaution.^  .  .  . 

It  may  safely  be  said  tbat  this  court  bas  never  recognized  the  propo- 
sition that  the  mere  control  of  one  servant  over  another  in  doings 
particular  piece  of  work  destroys  tbe  relation  of  fellow-servants,  and 
puts  an  end  to  tbe  master's  liability.     On  the  contrary,  all  tbe  cases 

^  Here  were  cited  Atchinon,  Topeka,  &c.  Railroad  r.  Moore,  89  Kans.  63S,  644 ; 
Hoagh  V.  Railway  Co.,  100  U.  S.  213 ;  Northern  Pacific  Railnnd  r.  Herbert,  116 U.S. 
642 ;  Railroad  Co.  i'.  Fort,  17  Wall.  553  ;  RandaU  t*.  B.  &  O.  Railroad,  109  U.  a  478; 
and  Qaebec  Steamship  Co.  v.  Merchant,  133  U.  S.  375.— £d. 
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proceed  On  the  ground  of  some  breach  of  positive  dut}'  resting  upon 
the  master,  or  upon  the  idea  of  superintendence  or  control  of  a  depart- 
ment. It  has  ever  been  affirmed  that  the  emplo3'ee  assumes  the  ordi- 
nary risks  incident  to  the  service;  and,  as  we  have  seen,  it  is  as 
obvious  that  there  is  risk  from  the  negligence  of  one  in  immediate  con- 
trol as  from  one  simply  a  co-worker.  That  the  running  of  an  engine 
by  itself  is  not  a  separate  branch  of  service  seeAis  perfectly  clear.  The 
fact  is,  all  the  locomotive  engines  of  a  railroad  company  are  in  the  one 
department,  —  the  operating  department ;  and  those  employed  in  run- 
ning them,  whether  as  engineers  or  firemen,  are  engaged  in  a  common 
employment,  and  are  fellow-servants.  It  might  as  well  be  said  that, 
where  a  liveryman  has  a  dozen  carriages,  the  driver  of  each  has  charge 
of  a  separate  branch  or  department  of  service,  and  that  if  one  drives 
his  carriage  negligently  against  another  employee,  the  master  is  exempt 
from  liability. 

It  may  further  be  noticed  that  in  this  particular  case  the  injury  was 
not  in  consequence  of  the  fireman's  obeying  any  orders  of  his  superior 
officer.  It  did  not  result  from  the  mere  matter  of  control.  It  was 
through  negligence  on  the  part  of  the  engineer  in  running  his  engine ; 
and  the  injury  would  have  been  the  same  if  the  fireman  had  had  noth- 
ing to  do  on  the  locomotive,  and  had  not  been  under  the  engineer's 
control  In  other  words,  an  employee  carelessly  manages  an  engine, 
and  another  employee,  who  happens  to  be  near  enough,  is  injured  by 
snch  carelessness.  It  would  seem,  therefore,  to  be  the  ordinary  case 
of  the  injury  of  one  employee  through  the  negligence  of  another. 

Again,  this  was  not  simply  one  of  the  risks  assumed  by  the  employee 
when  entering  into  the  employment,  and  yet  not  at  the  moment  fully 
perceived  and  understood.  On  the  contrary,  the  peril  was  known  and 
voluntarily  assumed.  The  plaintiff  admits  in  his  testimony  that  he 
knew  they  had  no  qght  to  the  track  without  orders,  and  that  there  was 
a  local  train  on  the  road  somewhere  between  them  and  Bellaire ;  and 
yet,  with  this  knowledge,  and  without  protest,  he  voluntarily  rode  on 
the  engine  with  the  engineer.  Hammond  v.  Railway'  Company,  83 
Michigan,  334 ;  Railway  Company  v.  Leach,  41  Ohio  St.  388 ;  Wes- 
cott  V.  Railroad  Co.,  153  Mass.  460. 

In  the  first  of  these  cases  the  party  injured  was  a  section  hand,  who 
was  injured  while  nding  on  a  hand-car,  in  company  with  a  fellow- 
laborer  and  the  section  foreman ;  and  the  negligence  claimed  was  in 
propelling  the  hand-car  along  a  curved  portion  of  the  track,  with 
knowledge  of  an  approaching  train,  and  without  sending  a  lookout 
ahead  to  give  warning.  In  respect  to  this,  Mr  Justice  Cahill,  speak- 
ing for  the  court,  saj's:  '^But  if  this  conduct  was  negligent,  it  was 
participated  in  by  Hammond.  The  latter  had  been  going  up  and  down 
this  section  of  the  road  daily  for  three  months.  Whatever  hazard  there 
was  in  such  a  position  was  known  to  him,  and  he  must  be  held  to  have 
voluntarily  assumed  it.  .  .  .  Where,  as  in  this  case,  the  sole  act  of 
negligence  relied  on  is  participated  in,  and  voluntarily  consented  to  by 
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the  person  injured,  with  full  knowledge  of  the  peril,  the  question  of  tiie 
master's  liability  does  not  arise." 

So,  in  this  case,  Baugb,  equally  with  the  engineer,  knew  the  peril, 
and  with  this  knowledge  voluntarily  rode  with  the  engineer  on  tlie 
engine.     He  assumed  the  risk. 

For  these  reasons  we  think  that  the  judgment  of  the  Circuit  Cooit 
was  erroneous,  and  it  must  be 

Reversed  and  the  case  remanded /or  a  new  trioL 

Mr.  Justice  Field  dissenting.^ 

Mr.  Chief  Justice  Fuller  dissenting. 

I  dissent  because,  in  my  judgment,  this  case  comes  within  the  nile 
laid  down  in  Chicago,  Milwaukee,  &c.  Railway  v.  Ross,  112  U.  S.  377, 
and  the  decision  unreasonably  enlarges  the  exemption  of  the  master 
fix)m  liability  for  injur}'  to  one  of  his  servants  by  the  fault  of  another.* 

1  This  opinion  was  to  the  effect  that  the  law  of  Ohio  oaght  to  govern  the  case,  and 
that  the  opinion  of  the  majority  of  the  conrt  limited  and  denied  the  doctrine  of  the 
Robs  case.  —  Ed. 

'  In  Great  Britain  and  in  some  of  the  United  States  the  roles  as  to  fellow-flerruito 
and  as  to  appliances  are  now  largely  governed  by  statutes  intended  to  increase  the 
respousibility  of  employers. 

In  some  of  the  States  the  statutes  are  applicable  to  railways  only.  See  Code 
of  Georgia  (1882),  §§  2083,  3036  (based  on  a  statute  passed  in  1856,  Acts  of  185!h56^ 
p.  155) ;  Iowa  Code  (1873),  §  1307  (baaed  on  a  statute  passed  in  1862,  9  G.  A.  c  169, 
§  7,  as  amended  by  later  statutes). 

In  other  States  the  statutes,  following  closely  the  British  Employers  Liabilitr  Act, 
1880  (43  &  44  Vict.  c.  42),  are  applicable  to  almost  all  employers.  See  Code  d 
Alabama  (1886),  §  2590  (based  on  a  statute  passed  in  1885,  Acts  of  1884-^,  p.  115); 
Massachnsetts  Statutes  of  1887,  c.  270. 

The  principal  provisions  of  the  British  Employers  Li&bility  Act,  1880,  are:  — 

"  1.  Where  .  .  .  personal  injury  is  caused  to  a  workman 

"  (1)  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  machineiy,  or 
plant  connected  with  or  used  in  the  business  of  the  employer ;  or 

"  (2)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  emplojer 
who  has  any  superintendence  intrusted  to  him  whilst  in  the  exercise  of  such  snpenur 
tendence ;  or 

"  (3)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer  to 
whose  orders  or  directions  the  workman  at  the  time  of  the  injury  was  bound  to  oob> 
form,  and  did  conform,  where  such  injury  resulted  from  bis  having  so  conlonned;  or 

"  (4)  By  reason  of  the  act  or  omission  of  any  person  hi  the  service  of  the  employer 
done  or  made  in  obedience  to  the  rules  or  by-laws  of  the  employer,  or  in  obedience  to 
particular  instructions  given  by  any  person  delegated  with  the  authority  of  the  em* 
ployer  in  that  behalf ;  or 

"  (5)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
who  has  the  charge  or  control  of  any  signal,  points,  locomotive  engine,  or  train  upon  a 
railway,  — 

"  The  workman,  or  in  case  the  injury  results  in  death,  the  legal  personal  repre- 
sentatives of  the  workman,  and  any  persons  entitled  in  case  of  death,  shall  hare  the ' 
same  right  of  compensation  and  remedies  agiunst  the  employer  as  if  Uie  workman  had 
not  been  a  workman  or  not  in  the  service  of  the  employer,  nor  engaged  in  bis  work 

"  2.  A  workman  shall  not  be  entitled  under  this  Act  .  .  • 

"  (1 )  Under  subjection  1  of  section  1,  unless  the  defect  .  •  «  arose  from,  or  had  mC 
been  discovered  or  remedied  owing  to  the  negligence  of  the  employer,  or  of  some  p•^ 
son  in  the  service  of  the  employer,  and  intrusted  by  him  with  the  duty  of  seeiBg  ihit 
Uie  ways,  works,  machinery,  or  plant  were  in  proper  condition. 
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"  (2)  Under  sub-Bection  4  of  section  1,  unless  the  injury  resalted  from  some  impro- 
priety or  defect  in  the  rules,  by-laws,  or  instructions  .  .  . 

"  (3)  In  any  case  where  the  workman  knew  of  the  defect  or  negligence  which 
caused  the  injury,  and  failed  within  a  reasonable  time  to  give  .  .  .  information  thereof 
to  the  employer  or  some  person  superior  to  himself  in  the  service  of  the  employer, 
nnlefls  he  was  aware  that  the  employer  or  such  superior  already  knew.  .  .  . 

"  8. . . . '  Person  who  has  superintendence  intrusted  to  him '  means  a  person  whose 
sole  or  principal  duty  is  that  of  superintendence,  and  who  is  not  ordinarily  engaged 
in  mAtiiiAl  labor.  .  .  .  '  Employer '  includes  a  body  of  persons  corporate  or  unincor> 
porate.  .  .  .  '  Workman '  means  a  railway  servant,  and  any  person  to  whom  the  Em- 
ployers and  Workmen  Act,  1875  [38  &  39  Vict.  c.  90],  applies." 

Cases  on  the  interpretation  of  the  statutes,  and  particularly  on  the  interpretation  of 
''ways,  works,  machinery,  or  plant,"  are:  Howe  v.  Finch,  17  Q.  B.  D.  187  (1885); 
Yarmouth  r.  France,  19  Q.  B.  D.  647  (1887)  ;  Ashley  v.  Hart,  147  Mass.  573  (1888) ; 
Brannigan  v.  Robinson,  [1892]  1  Q.  B.  344  ;  Engel  v.  New  York,  Providence  &  Boston 
Railroad  Co.,  160  Mass.  260  (1893);  Bowen  v.  Connecticut  River  Railroad  Co.,  162 
Mass.  312  (1894). 

The  liabUity  of  the  employer  is  determined  not  by  the  law  of  the  place  where  the 
contract  of  service  is  made,  but  by  the  law  of  the  place  where  the  injury  is  suffered. 
Alabama  Great  Southern  Railroad  Co.  v,  Carroll,  97  Ala.  126  (1892). 

By  judicial  construction  the  statutes  leave  open  to  the  employer  the  defence  of  con^ 
tribatory  negligence,  and  also,  at  least  in  clear  cases,  the  defence  that  the  servant  has 
voluntarily  assumed  the  very  risk  incurred.  Thomas  v.  Quartermaine,  18  Q.  B.  D. 
685  (C.  A.  1887) ;  Yarmouth  v.  France,  19  Q.  B.  B.  647  (1887) ;  Mellor  r.  Merchants 
Manufacturing  Co.,  150  Mass.  362  (1890) ;  Lothrop  v,  Fitchburg  Railroad  Co,  150 
Mass.  420  (1890);  Cassady  v.  Boston  &  Albany  Railroad  Co.,  164  Mass.  168  (1895). 
See  Smith  v.  Baker,  [1891]  A.  C.  325. 

It  is  disputed  whether  a  servant  is  bound  by  a  special  contract  to  the  effect  that  he 
will  not  bring  an  action  under  the  statutes  for  an  injury  not  yet  suffered.  To  the 
effect  that  a  servant  is  bound  by  such  a  contract  are :  Western  &  Atlantic  Railroad 
Co.  9.  Bishop,  50  6a.  465  (1873)  ;  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  D.  357  (1882). 
Centra  are:  Kansas  Pacific  Ry.  Co.  v,  Peavey,  29  Kan.  169  (1883);  Railway  Co.  v. 
Spangler,  44  Ohio  St.  471  (1886).  In  some  States,  statutes  expressly  provide  that 
Bach  contracts  are  void.  See  Public  Statutes  of  Massachusetts  (1882),  c.  74,  §  3  (from 
Statutes  of  1877,  c.  101,  §  I). 

The  statutes  do  not  take  away  the  right  of  action,  if  any,  which  the  servant  would 
have  in  case  there  were  no  statute.    Ryalls  v.  Mechanics'  Mills,  150  Mass.  190  (1889). 

Ab  to  the  policy  underlying  the  statutes,  see  the  Reports  from  the  Select  Com- 
mittee on  Employers'  Liability  (Parliamentary  Blue  Books,  1876  and  1877) ;  and  Pol- 
lock's Essays  in  Jurisprudence,  114.  As  to  the  history  of  the  statutes,  see  an 
article  by  M.  C.  Hobbs,  2  Harv.  Law  Rev.  212.  —  Ed. 
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CHAPTER  Vn. 
THE  AGENT'S  DUTIES  TO  THE  PRINCIPAL. 


SECTION  I. 
Obedience^  Diligence^  and  SkUl. 

WILKINSON  V.  COVERDALE. 
Nisi  Prius.     1793. 

[1  E»p,  75.] 

This  was  a  special  action  on  the  case  against  the  defendant  for 
negligence. 

The  declaration  stated,  That  the  defendant  had  undertaken  to  pro- 
cure an  insurance  against  fire  for  certain  premises  belonging  to  the 
plaintiff,  and  on  his  account,  which  insurance  he  had  effected,  but  that 
he  had  conducted  himself  so  negligently  in  the  perfecting  such  insur- 
ance that,  the  premises  having  been  burned  bj  fire,  that  the  plaintiff 
had  not  been  able  to  recover  any  part  thereof  against  the  fire  office, 
whereby  he  had  suffered  a  total  loss. 

The  case  as  stated  on  the  part  of  the  plaintiff  was,  that  he  had  pa^ 
chased  the  premises  in  question  fh>m  the  defendant  in  the  month  of 
August,  1792 ;  the  defendant  at  that  time  had  a  subsisting  policy  ftom 
the  Phoenix  Fire  Office  fVom  December,  1791,  to  December,  1792;  that 
the  defendant  had  undertaken  to  get  this  policy  renewed  on  aoooant 
of  the  plaintiff,  and  in  fact  had  renewed  it  and  charged  a  sum  of  £16  as 
the  premium  paid,  but  that  it  being  necessary  where  a  part}'  who  hasao 
insurance  standing  in  the  office,  assigns  or  mortgages  his  interest  in  ttie 
premises  insured,  that  an  indorsement  should  be  made  on  the  policf 
testifying  such  matter,  and  allowed  at  the  office  by  some  of  the  acting 
members  of  the  company ;  that  the  defendant  had  neglected  to  have  this 
assignment  and  allowance  made  at  the  office,  in  consequence  of  which 
the  plaintiff  was  precluded  from  having  any  remedy  on  the  policjr 
against  the  office  and  had  sustained  a  total  loss. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  there  was  no  cod- 
sideration  whatever  moving  from  him  to  the  defendant  for  this  nnde^ 
taking  to  get  the  policy  on  his  account,  but  that  the  defendant  had 
undertaken  it  gratuitously  on  the  plaintiff's  account 
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On  this  circamstance  being  admitted,  Lord  Kenton  expressed  a 
doubt,  whether  SLuy  action  could  be  maintained  on  such  an  undertaking. 

Erskine  for  the  plaintiff  cited  a  manuscript  note  of  a  case  decided  at 
JVm  Priits  before  Mr.  Justice  Buller,  of  Wallace  v.  Tellfalr,  wherein 
that  judge  had  ruled  in  an  action  similar  in  point  of  circumstances  with 
the  present,  that  though  there  was  no  consideration  for  one  party's 
undertaking  to  procure  an  insurance  for  another,  jet  where  a  party 
voluntarily  undertook  to  do  it,  and  proceeded  to  carry  his  undertaking 
into  effect  by  getting  a  policy  underwritten,  but  did  it  so  negligently  or 
onskilfuU}',  that  the  paity  could  derive  no  benefit  from  it,  that  in 
that  case  he  should  be  liable  to  an  action ;  he  then  contended,  that  the 
defendant  in  the  present  case  had  brought  himself  within  the  rule  so 
laid  down  by  the  learned  judge,  he  having  effected  the  policy,  but  by 
his  negligence  in  not  procuring  the  allowance  at  the  Fire  Office  on  the 
assignment  of  the  premises,  that  the  plaintiff  had  lost  all  benefit  from  it. 

Lord  Kenton  acquiesced  in  the  distinction,  and  suffered  the  cause  to 
proceed. 

The  plaintiff  failed  in  proving  any  promise  of  the  defendant  to  pro* 
cure  the  insurance  as  stated  in  his  case,  and  was  nonsuited. 

Erskine  and  G^hbs  for  the  plaintiff. 

Xato,  Chambri^  and  Park  for  the  defendant 


THORNE  AND  another  v.  DEAS. 
Supreme  Court  of  New  York.     1809. 

[4  Johns,  84.] 

This  was  an  action  on  the  case  for'a  non-feasance,  in  not  causing 
insurance  to  be  made  on  a  certain  vessel,  called  the  Sea  Nj^mph,  on  a 
vo3'age  from  New  York  to  Camden,  in  North  Carolina. 

The  plaintiffs  were  co-partners  in  trade,  and  Joint  owners  of  one 
moietj'  of  a  brig  called  the  Sea  Nymph,  and  the  defendant  was  sole 
owner  of  the  other  moiety  of  the  same  vessel.  The '  brig  saifed  in 
ballast,  the  1st  December,  1804,  on  a  voyage  to  Camden,  in  North 
Carolina,  with  William  Thome,  one  of  the  plaintiffs,  on  board,  and  was 
to  proceed  from  that  place  to  Europe  or  the  West  Indies.  The  plain- 
tiffs and  defendant  were  interested  in  the  voyage,  in  proportion  to 
their  respective  interests  in  the  vessel.  On  the  day  the  vessel  sailed,  a 
conversation  took  place  between  William  Thome,  one  of  the  plaintiffs, 
and  the  defendant,  relative  to  the  insurance  of  the  vessel,  in  which  W. 
Thome  requested  the  defendant  that  insurance  might  be  made;  to 
which  the  defendant  replied,  ^*  that  he  (Thorne)  might  make  himself 
perfectly  easy  on  the  subject,  for  that  the  same  should  be  done.'* 
About  ten  days  after  the  departure  of  the  vessel  on  her  voyage,  the 
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defendant  said  to  Daniel  Thome,  one  of  the  plaintififs,  ^^  Well,  we  baTe 
saved  the  insarance  on  the  brig."  D.  Thorne  asked,  ^^How  so?  or 
whether  the  defendant  had  heard  of  her  arrival?"  To  whidi  the 
defendant  answered,  ^^  No ;  bat  that,  from  the  winds,  he  presumed  that 
she  had  arrived,  and  that  he  had  not  yet  effected  vmy  insarance."  On 
this  D.  Thorne  expressed  his  surprise,  and  observed,  "  that  he  supposed 
that  the  insarance  had  been  effected  immediateh*,  by  the  defendant, 
according  to  his  promise,  otherwise,  he  would  have  had  it  done  him- 
self; and  that,  if  the  defendant  would  not  have  the  insarance  immedi- 
ately made,  he  would  have  it  effected.'*  The  defendant  replied,  that 
^*  He  (D.  Thorne)  might  make  himself  easj',  for  he  would  that  day  apply 
to  the  insurance  offices,  and  have  it  done." 

The  vessel  was  wrecked  on  the  21st  December,  on  the  coast  of  North 
Carolina.  No  insurance  had  been  effected.  No  abandonment  was 
made  to  the  defendant  by  the  plaintiffs. 

The  defendant  moved  for  a  non-suit,  on  the  ground  that  the  promise 
if  as  without  consideration  and  void ;  and  that,  if  the  promise  was  bind- 
ing, the  plaintiffs  could  not  recover,  without  a  previous  abandcHiment  to 
the  defendant.     These  points  were  reserved  by  the  judge. 

A  verdict  was  taken  for  the  plaintiffs,  for  one-half  of  the  cost  of  the 
vessel,  with  interest,  subject  to  the  opinion  of  the  court  on  the  points 
reserved.  i 

J.  Raddiff^  for  the  plaintifb.  * 

T.  A.  Emmet  and  Baldwin^  contra. 

Ernt,  C.  J.,  delivered  the  opinion  of  the  court  The  chief  ob|ectioo 
raised  to  the  right  of  recovery  in  this  case,  is  the  want  of  a  considera- 
tion for  the  promise.  The  offer,  on  the  part  of  the  defendant,  to  cause 
insurance  to  be  effected,  was  perfectly  voluntary.  Will,  then,  an 
action  lie,  when  one  party  intrusts  the  performance  of  a  business  to 
another,  who  undertakes  to  do  it  gratuitously,  and  wholly  omits  to  do 
it?  If  the  party  who  makes  this  engagement,  enters  upon  the  execu- 
tion of  the  business,  and  does  it  amiss,  through  the  want  of  dae  care, 
by  which  damage  ensues  to  the  other  party,  an  action  will  lie  for  this 
misfeasance.  But  the  defendant  never  entered  upon  the  execation  of 
his  undertaking,  and  the  action  is  brought  for  the  non-feasance.  Sir 
William  Jones,  in  his  '^  Essay  on  the  Law  of  Bailments,*'  oonsiders  this 
species  of  undertaking  to  be  as  extensively  binding  in  the  English  law, 
as  the  contract  of  m^andatum^  in  the  Roman  law ;  and  that  an  actioD 
will  lie  for  damage  occasioned  by  the  non-performance  of  a  piomise  to 
become  a  mandatary-,  though  the  promise  lie  purely  gratuitous.  This 
treatise  stands  high  with  the  profession,  as  a  learned  and  classical  per- 
formance, and  I  regret,  that  on  this  point,  I  find  so  much  reason  to 
question  its  accuracy.  I  have  carefully  examined  all  the  authorities  to 
which  he  refers.  He  has  not  produced  a  single  adjudged  case;  hot 
only  some  dicta  (and  those  equivocal)  from  the  Year  Books,  in  sup- 
port of  his  opinion ;  and  was  it  not  for  the  weight  which  the  aatiioritf 
of  so  respectable  a  name  imposes,  I  should  have  supposed  tiie  qaestioQ 
too  well  settled  to  admit  of  an  argument. 
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A  Bhort  review  of  the  leading  cases  will  show,  that  by  the  common 
law,  a  mandatary,  or  one  who  undertakes  to  do  an  act  for  another, 
without  reward,  is  not  answerable  for  omitting  to  do  the  act,  and  is 
only  responsible  when  he  attempts  to  do  it,  and  does  it  amiss.  In 
other  words,  he  is  responsible  for  a  misfeasance,  but  not  for  a  non» 
feasani^,  CTen  though  special  damages  are  averred.^  .  .  . 

Judgment  for  the  dtfendant. 


WHITEHEAD  v.  GEEETHAM. 
Exchequer  Chamber.     1825. 

[2  Bing.  464.] 

Error  fiom  K.  B.  on  a  verdict  in  an  action  of  assumpsit  against  the 
defendant  below,  for  failure  in  an  undertaking  to  make  a  secure  invest- 
ment of  certain  money  deposited  in  his  hands  by  the  plaintiff  below  for 
that  purpose. 

The  ground  of  error  was,  that  a  general  verdict  had  been  given  by 
the  jury  for  the  plaintiff  below,  upon  the  fii*8t  five  counts  of  the  declara- 
tion, with  general  damages,  though  the  third  count  was  substantially 
defective  in  not  alleging  a  sufficient  consideration  for  the  promise  and 
undertaking  set  forth  in  that  count,  which  was  as  follows :  — 

Whereas  before  the  making  of  the  promise  and  undertaking  of  the 
said  defendant  hereinafter  mentioned,  to  wit,  on,  &c,  at,  &c.,  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  re- 
tained and  employed  the  said  defendant  to  advance  and  lay  out  a  certain 
sum  of  money,  to  wit,  the  sum  of  £700  for  the  said  plaintiff,  in  the  pur- 
chase of  an  annuity,  to  be  well  and  sufficiently  secured,  he  the  said  defend- 
ant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff, 
to  use  due  and  sufficient  care  to  advance  and  lay  out  the  said  sum  of 
money  in  the  purchase  of  an  annuity,  the  payment  whereof  should  be 
well  and  sufficiently  secured ;  and  the  said  plaintiff  in  fact  saith,  that 
he,  confiding  in  the  said  last-mentioned  promise  and  undertaking  of  the 
said  defendant,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  delivered  to  him 
the  said  defendant  the  said  last-mentioned  sum  of  monej',  for  the 
purpose  last  aforesaid;  and  although  the  said  defendant  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  did  advance  and  lay  out  the  said  sum  of  money 
for  the  said  plaintiff,  in  the  purchase  of  a  certain  annuity,  to  wit, 
the  purchase  from  the  Reverend  Samuel  Locke,  of  an  annuity  or 
annual  payment  of  £96,  during  the  life  of  the  said  Samuel  Jjocke,  for 
and  in  consideration  of  the  said  sum  of  £700,  the  money  of  the  said 
plaintiff,  then  and  there  advanced  and  paid  by  the  said  defendant  to  the 
■aid  Samuel  Locke ;  nevertheless  the  said  defendant,  not  regarding  his 

^  The  diflciiflsion  of  the  cases  has  been  omitted.  — ^Ed. 
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said  promise  and  undertaking,  but  contriving  and  fraudulently'  intending, 
craftily  and  subtilly  to  deceive,  defraud,  and  injure  the  said  plaintiff  in 
this  behalf,  did  not  nor  would  use  due  and  sufficient  care  to  advance 
and  lay  out  the  said  sum  of  money  in  the  purchase  of  an  annuity,  to  be 
well  and  sufficiently  secured,  but  wholly  neglected  so  to  do,  and  thereby 
craftily  and  subtilly  deceived  and  defrauded  the  said  plaintiff  in  this,  to 
wit,  that  the  said  defendant  then  and  there  wrongfully  and  unjustly  ad- 
vanced and  paid  the  said  sum  of  £700  to  the  said  Samuel  Locke  as 
aforesaid,  on  a  bad,  insufficient,  and  inadequate  security  ;  and  also  in 
this,  to  wit,  that  the  said  Samuel  Locke,  before  and  at  the  time  of  the 
said  advance  of  the  said  sum  of  £700  to  him  as  aforesaid,  and  from 
thence  hitherto  hath  been,  and  still  is,  in  bad  and  insolvent  circam- 
stances,  and  wholly  unable  to  pay  the  said  annuity  or  an \' part  thereof; 
And,  in  truth  and  in  fact,  by  reason  of  the  badness  and  insufficiency  of 
the  said  security,  and  of  the  said  bad  and  insolvent  circumstances  of  the 
said  Samuel  Locke,  he,  the  said  plaintiff,  hath  been  and  is  wholly  un- 
able to  recover  or  receive  payment  or  satisfaction  of  the  said  annuity, 
and  is  likely  to  lose  the  same,  as  well  as  the  said  sum  of  £700,  so  ad- 
vanced and  paid  to  the  said  Samuel  Locke  as  aforesaid ;  and  thereby 
also,  he,  the  said  plaintiff,  hath  lost  and  been  deprived  of  the  use  and 
benefit  of  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £200  paid  by  the  said  plaintiff,  in  and 
about  the  effecting  and  keeping  on  foot  a  certain  polic}'  of  insurance 
effected  on  the  life  of  the  said  Samuel  Locke,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid. 

IHnckU^  for  the  plaintiff  in  error. 

Chitty^  contra. 

Best,  G.  J.  The  court  is  of  opinion,  that  this  count  is  sufficient 
after  verdict.  The  objections  which  have  been  made  to  it,  are,  first, 
that  there  was  no  consideration  for  the  defendant's  promise ;  secondly, 
that  if  there  was,  it  is  insufficientl}'  stated. 

The  second  objection  cannot  be  raised  in  this  stage  of  the  cause ;  if 
available  at  all,  it  is  an  objection  on  demurrer,  but  not  in  error  or 
arrest  of  judgment. 

Is  there,  then,  any  consideration  for  the  defendant's  promise?  the 
count  states,  that  the  plaintiiff  had  retained  the  defendant  at  his  request 
to  lay  out  £700  in  the  purchase  of  an  annuity.  That  the  defendant 
promised  to  lay  it  out  securely,  and  that  the  plaintiff  delivered  him  the 
money  for  that  purpose.  The  case  of  Coggs  v,  Bernard  decides  that 
this  was  abundant  consideration ;  the  consideration  in  that  case  was 
the  delivery  of  brandy ;  here  it  is  the  delivery  of  £700,  which  casts  it 
on  the  defendant  to  account  for  the  same.  It  is  urged,  indeed,  that 
though  this  consideration  appears,  it  is  nowhere  stated  to  be  the  con- 
sideration for  the  defendant's  promise ;  but  after  verdict  it  must  be 
taken  that  the  promise  was  made  upon  this  consideration.  The  princi- 
ple is,  to  ascertain  what  the  judge  would  require  to  be  proved  at  Nisi 
JPriics,  and  in  the  present  case  nothing  less  would  have  been  sufficient 
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than  proof  of  the  delivery,  of  the  money  to  the  defendant,  and  of  his 
engagement  to  lay  it  out.  The  judgment  of  the  court  above,  therefore, 
mufit  be  Affirmed. 


PARE£R  V.   BBANCKER  et  al. 
Supreme  Judicial  Court  of  Massachusetts.     1839. 

[22  Pick,  40.] 

In  July,  1832,  Parker,  the  plaintiff,  consigned  to  Brancker,  Delius, 
&  Co.,  the  defendants,  commission  merchants  in  Hamburg,  1640  bags 
of  coffee,  on  which,  according  to  a  previous  agreement,  Brancker, 
Deliua,  &  Co.  made  large  advances.  Parker  sent  a  letter  of  instruc- 
tions limiting  the  sale  at  a  certain  price.  Brancker,  Delius,  &  Co. 
afterwards  brought  a  suit  against  Parker,  to  recover  the  amount  of 
their  advances.  The  coffee  had  not  then  been  sold,  but  having  been 
sold  pending  the  suit  for  a  sum  less  than  the  advances,  expenses,  and 
interest,  credit  was  given  in  the  suit,  for  the  net  proceeds.  In  that  suit, 
Parker  offered  evidence  tending  to  show  that  Brancker,  Delius,  &  Co. 
could  and  ought  to  have  sold  the  coffee  at  the  limit,  in  September,  1833, 
before  the  commencement  of  that  suit.  To  the  admission  of  this 
evidence  the  counsel  of  Brancker,  Delius,  &  Co.  objected,  but  it  was 
admitted.  The  jury  found  a  verdict  in  favor  of  Brancker,  Delius,  &  Co. 
for  the  amount  of  the  advances,  expenses,  and  interest,  deducting  the 
net  proceeds  of  the  coffee.  Upon  this  verdict  judgment  was  rendered 
Pending  that  suit,  the  coffee  having  been  sold  by  Brancker,  Delius 
&  Co.  at  a  price  much  below  the  limit,  Parker  brought  the  present 
action,  in  which  he  claimed  damages  of  them  'i  1. .  for  not  selling  the 
coffee  at  the  limit,  in  September,  1833 ;  and  2.  for  afterwards  selling 
it  below  the  limit,  after  having  commenced  their  action  to  recover  back 
their  advances. 

In  answer  to  the  claim  for  not  selling  at  the  limit,  the  defendants 
offered,  with  other  evidence,  the  judgment  in  the  former  suit,  and  proof 
that  the  same  matter  had  been  submitted  to  the  jurj'  in  the  defence  of 
that  suit ;  to  the  admission  of  which  the  plaintiff  objected,  on  the 
ground  that  the  former  suit  being  for  money  had  and  received,  evidence 
of  a  breach  of  orders  in  not  selling  at  the  limit  was  inadmissible,  and 
therefore  that  proof  that  it  was  submitted  to  the  former  jury  was  inad- 
missible in  the  present  case.  But  the  Chief  Justice,  before  whom  the 
action  was  tried,  admitted  the  evidence,  reserving  the  question  for  the 
whole  court. 

In  support  of  the  second  claim,  for  selling  the  coffee  below  the  limit, 
the  plaintiff  introduced  the  letter  of  instructions  sent  with  the  consign- 
ment, dated  the  seventh  of  July,  1832,  fixing  the  limit  at  sixty  shillings 
the  hundred  weight,  and  the  answer  of  the  defendants,  dated  the  21st  of 
August^  1832,  acknowledging  the  receipt  of  the  orders  and  accepting 
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the  consignment.  Also  a  letter  from  the  plaintiff  to  the  defendants, 
dated  in  Februar}*,  1833,  reducing  the  limit  to  fifty-eight  shillings. 
Also  the  writ  in  the  former  suit,  by  which  it  appeared,  that  on  the  14th 
of  June,  1834,  the  defendants  commenced  that  suit  and  directed  the  sheriff 
to  attach  property  to  the  amount  of  $3500,  which  was  done.  The  plaintiff 
also  proved,  that  on  the  21st  of  October,  1834,  and  pending  the  former 
suit,  the  defendants  sold  the  coffee  at  a  price  very  much  below  the  limit, 
and  that  in  the  following  spring  coffee  rose  to  a  considerably  higher 
price  than  that  at  which  the  plaintifiTs  coffee  had  been  sold ;  and  the 
plaintiff  claimed  the  difference  between  the  actual  sales  and  the  price 
which  the  article  would  have  brought  in  the  following  spring. 

The  defendants  contended,  1.  that  they  had  exercised  due  care  and 
diligence  in  the  sale  of  the  plaintiff's  coffee ;  that  there  was  no  period 
when  they  could  have  realized  the  price  limited  by  the  plaintiff,  and 
especially  they  could  not  do  so  in  September,  1833.  2.  That  the  qoes- 
tion  of  due  diligence  and  ability  to  realize  the  plaintiff's  limit  in  Septem- 
ber, 1833,  had  been  submitted  by  the  present  plaintiff  to  the  jur}-  in  the 
former  suit ;  and  bad  been  found  against  him.  3.  That  at  divers  times, 
and  especially  in  June,  1834,  tiie  defendants'  agent  demanded  payment 
of  the  plaintiff  for  a  portion  of  the  sum  advanced,  which  was  not  com- 
plied with.  4.  That  the  plaintiff,  in  June,  1834,  fixed  on  the  automn 
of  that  year  as  the  period  when  he  wished  the  sale  of  his  coffee  to  be 
made,  and  it  was  actually  kept  till  that  time  by  the  defendants  and  then 
sold  to  the  best  advantage  at  the  then  market  prices. 

In  support  of  these  allegations  the  defendants  read  certain  de|X)6itioos 
and  letters ;  also  a  report  of  the  former  suit,  and  the  bill  of  particalan, 
verdict,  judgment,  and  execution  therein. 

Upon  the  evidence  in  the  case  the  Chief  Justice  instmcted  the  jniy, 
that  a  commission  merchant,  having  received  goods  to  sell  at  a  certain 
limited  price,  and  made  advances  upon  such  goods,  had  a  right  to  reim- 
burse himself  hy  selling  such  goods  at  the  fair  market  price,  though  below 
the  limit,  if  the  consignor  refused,  upon  application  and  after  a  reason- 
able time,  to  repay  the  advances.  To  this  instruction  the  plaintiff 
excepted,  and  the  question  was  reserved. 

F.  Dexter^  for  the  plaintiff. 

C.  P,  Curtis^  for  the  defendants. 

Wilde,  J.^  The  rule  of  law  thus  laid  do?m  appears  to  the  conrt 
to  have  been  stated  with  perfect  accuracy,  and  with  all  the  qualifications 
which  are  applicable  to  the  defendants'  right  of  sale,  as  claimed  by  them 
on  the  evidence. 

The  law  appears  to  be  well  settled,  both  in  England  and  in  this  coun- 
try, that  the  pledgee  of  personal  property,  after  the  debt  becomes  doe, 
may  sell  without  a  judicial  process  and  decree  of  foreclosure,  upon 
giving  reasonable  notice  to  the  debtor  to  redeem. 

It  was  so  decided  in  Tucker  v.  Wilson,  1  P.  Wms.  261,  and  in 

1  The  opinion  has  been  abbreviated  by  omitting,  at  the  beginning  and  ebewheie^ 
not  dealing  with  the  instmctiona.  —  Ed. 
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Lockwood  t;.  Ewer,  2  Atk.  803.  The  same  rule  of  law  was  laid  down 
in  De  Lisle  v.  Priestman,  1  Brown's  Penn.  B.  176,  and  in  New  York 
by  Chancellor  Kent,  in  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  R.  100,  and 
again  in  his  Commentaries;  2  Kent  (3d  edit.)^  582. 

The  principle  thus  settled  seems  to  be  founded  in  good  sense,  and  may 
be  essentially  necessary  to  enable  the  pledgee  to  avail  himself  of  his 
pledge,  in  a  reasonable  manner,  for  the  discharge  of  his  demand. 

In  the  present  case  the  defendants  were  not  merely  pledgees,  but 
the}*  were  expressly  authorized  to  sell  the  property  consigned  to  them^ 
and  thereby  to  reimburse  themselves  for  their  advances.  There  was 
no  time  limited  within  which  the  sale  was  to  have  been  made.  The 
defendants  were,  therefore,  bound  by  their  acceptance  of  the  consign- 
ment, to  wait  a  reasonable  time,  if  the  sale  could  not  be  made  for  the 
price  limited,  although  by  the  delay  their  security  might  be  impaired. 

But  after  such  a  reasonable  time  had  elapsed,  and  a  demand  had 
been  made  upon  the  plaintiff  to  repay  the  money  advanced,  and  he  had 
refused  so  to  do,  he  had  no  further  power,  by  any  principle  of  law  or 
Justice,  to  control  the  defendants'  right  of  sale  to  their  prejudice. 
Such  a  power  would  be  inconsistent  with  the  understanding  of  the 
parties,  as  it  must  be  presumed  to  have  been  when  the  advances  were 
made ;  and  it  would  enable  the  plaintiff  to  impair  the  defendants'  securit}*, 
at  his  own  will  and  pleasure  for  an  unlimited  time,  if  he  were  disposed 
so  to  do.  To  sanction  such  a  right,  would  operate  injuriously  on  the 
interests  of  consignees,  and  would  check  the  continuance  of  those 
large  advances,  by  the  aid  of  which  a  flourishing  trade  has  been  carried 
on,  for  years  past,  to  the  great  profit  of  the  mercantile  community. 
For  although  such  advances  may  sometimes  lead  to  overtrading,  and 
may  induce  individuals  to  venture  upon  rash  speculations,  yet  it  cannot 
be  doubted,  that  on  the  whole  they  have  contributed  to  the  increase  of 
the  wealth  and  prosperity  of  the  country.  The  principle,  therefore, 
involved  in  this  case  is  of  great  importance,  and  has  been  considered 
by  the  court  with  great  care.  •  .  . 

The  defendants  ...  are  entitled  to  Judgment  on  their  verdict.^ 

1  Ace. :  Brown  v.  McGran,  14  Pet.  479, 494-495  (1840) ;  Frothingbam  v.  Eyerton,  IS 
K.  H.  239  (1841) ;  Marfield  v.  Goodhne,  3  N.  Y.  62  (1849);  Feild  v.  Famngton,  10 
Wall.  141  (1869). 

See  Weed  v.  Adams,  37  Conn.  378  (1870). 

Compare  Smart  v.  Sandan,  5  C.  B.  895  (1S4S);  De  Comas  v.  Pioat,  3  Moo.  P.  a 
V.  a.  158  (1865).  — Ed. 
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WILSON  V.  BRETT. 
Exchequer.    1843. 
[11  Af.#-  FT.  113.] 

Case.  The  declaration  stated,  that  the  plaintiff,  at  the  request  of 
the  defendant,  caused  to  be  delivered  to  the  defendant  a  certain  hone 
of  the  plaintiff  of  great  value,  to  wit,  &&,  to  be  bj  the  defendant 
shown  to  a  certain  person  to  the  plaintiff  unknown,  and  to  be  re- 
delivered by  the  defendant  to  the  plaintiff  on  request,  and  that  there- 
upon it  then  became  and  was  the  duty  of  the  defendant  to  take  doe  and 
proper  care  of  the  said  horse,  and  to  use  and  ride  the  same  in  a  carefol, 
moderate,  and  reasonable  manner,  and  in  places  fit  and  proper  for  that 
purpose :  yet  the  defendant,  not  regarding  his  duty,  &c.,  did  not  nor 
would  take  due  and  proper  care  of  the  said  horse,  but  on  the  contrary 
used  and  rode  the  same  in  a  careless,  immoderate,  and  improper  man- 
ner, and  in  unfit  and  improper  places,  &c.,  whereby  the  said  horse  was 
injured,  &c.     Plea,  not  guilty. 

At  the  trial  before  Rolfe,  B.,  at  the  London  Sittings  in  this  term, 
it  appeared  that  the  plaintiff  had  intrusted  the  horse  in  question  to  the 
defendant,  requesting  him  to  ride  it  to  Peckham,  for  the  purpose  of 
showing  it  for  sale  to  a  Mr.  Margetson.  The  defendant  accordingly 
rode  the  horse  to  Peckham,  and  for  the  purpose  of  showing  it,  took  it  into 
the  East  Surrey  Race  Ground,  where  Mr.  Margetson  was  engaged  with 
others  placing  the  game  of  cricket :  and  there,  in  consequence  of  the 
slippery  nature  of  the  ground,  the  horse  slipped  and  fell  several  times, 
and  in  falling  broke  one  of  his  knees.  It  was  proved  that  the  defend- 
ant was  a  person  conversant  with  and  skilled  in  horses.  The  learned 
judge,  in  summing  up,  left  it  to  the  jury  to  say  whether  the  natare  of 
the  ground  was  such  as  to  render  it  a  matter  of  culpable  negligence  in 
the  defendant  to  ride  the  horse  there ;  and  told  them,  that  under  tbe 
circumstances,  the  defendant,  being  shown  to  be  a  person  skilled  in  fiie 
management  of  horses,  was  bound  to  take  as  much  care  of  the  horse  as 
if  he  had  borrowed  it ;  and  that,  if  they  thought  the  defendant  had  been 
negligent  in  going  upon  the  ground  where  the  injury  was  done,  or  had 
ridden  the  horse  carelessly  there,  the}'  ought  to  find  for  the  plaintiff. 
The  jury  found  for  the  plaintiff,  damages  £5  10«. 

JByleSj  Sergt.,  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. —  There  was  no  evidence  here  that  the  horse  was  ridden  in  an 
unreasonable  or  improper  manner,  except  as  to  the  place  where  he  was 
ridden.  The  defendant  was  admitted  to  be  a  mere  gratuitous  bailee; 
and  there  being  no  evidence  of  gross  or  culpable  negligence,  the  learned 
judge  misdirected  the  jury,  in  stating  to  them  that  there  was  no  diffe^ 
ence  between  his  responsibilitj'  and  that  of  a  borrower.  There  are 
three  classes  of  bailments :  the  first,  where  the  bailment  is  altogethei 
for  the  benefit  of  the  bailor,  as  where  goods  are  delivered  for  deposit  oi 
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carriage ;  the  second,  where  it  is  altogether  for  the  benefit  of  the  bailee, 
as  in  the  case  of  a  borrower;  and  the  third,  where  it  is  partly  for  the 
benefit  of  each,  as  in  the  case  of  a  hiring  or  pledging.  This  defendant 
was  not  within  the  rule  of  law  applicable  to  the  second  of  these  classes. 
The  law  presumes  that  a  person  who  hires  or  borrows  a  chattel  is  pos- 
sessed of  competent  skill  in  the  management  of  it,  and  holds  him  liable 
accordingi}'.  The  learned  judge  should  therefore  have  explained  to 
the  jurj',  that  that  which  would  amount  to  proof  of  negligence  in  a 
borrower,  would  not  be  suflScient  to  charge  the  defendant,  and  that  he 
could  be  liable  only  for  gross  or  culpable  negligence. 

Lord  Abingeb,  C.  B.  We  must  take  the  summing  up  altogether ; 
and  all  that  it  amounts  to  is,  that  the  defendant  was  bound  to  use  such 
skill  in  the  management  of  the  horse  as  he  really  possessed.  Whether 
he  did  so  or  not  was,  as  it  appears  to  me,  the  proper  question  for  the 
jurj*.  I  think,  therefore,  that  the  direction  was  perfectly  right,  and 
that  no  rule  ought  to  be  granted. 

Parke,  B.  I  think  the  case  was  left  quite  correctly  to  the  jury. 
The  defendant  was  shown  to  be  a  person  conversant  with  horses,  and 
was  therefore  bound  to  use  such  care  and  skill  as  a  person  conversant 
with  horses  might  reasonably  be  expected  to  use :  if  he  did  not,  he  was 
guilty  of  negligence.  The  whole  effect  of  what  was  said  by  the  learned 
judge  as  to  the  distinction  between  this  case  and  that  of  a  borrower, 
was  this;  that  this  particular  defendant,  being  in  fact  a  person  of 
competent  skill,  was  in  effect  in  the  same  situation  as  that  of  a  l)or- 
rower,  who  in  point  of  law  represents  to  the  lender  that  he  is  a  person 
of  competent  skill.  In  the  case  of  a  gratuitous  bailee,  where  his  pro- 
fession or  situation  is  such  as  to  imply  the  possession  of  competent 
skill,  he  is  equally  liable  for  the  neglect  to  use  it 

Alderson,  B.  The  learneii  judge  thought,  and  correctly,. that,  this 
defendant  being  shown  to  be  a  person  of  competent  skill,  there  was  no 
difference  between  his  case  and  that  of  a  borrower ;  because  the  only 
difference  is,  that  there  the  party  bargains  for  the  use  of  competent 
skill,  which  here  becomes  immaterial,  since  it  appears  that  the  defend- 
ant has  it 

RoLFE,  B.  The  distinction  I  intended  to  make  was,  that  a  gratuitous 
bailee  is  onl}'  bound  to  exercise  such  skill  as  he  possesses,  whereas  a 
hirer  or  borrowe^^  ma}'  reasonably  be  taken  to  represent  to  the  party 
who  lets,  or  from  whom  he  borrows,  that  he  is  a  person  of  competent 
skill.  If  a  person  more  skilled  knows  that  to  be  dangerous  which 
another  not  so  skilled  as  he  does  not,  surelj'  that  makes  a  difference  in 
the  liability.  I  said  I  could  see  no  difference  between  negligence  and 
gross  negligence  —  that  it  was  the  same  thing,  with  the  addition  of  a 
vituperative  epithet;  and  I  intended  to  leave  it  to  the  jurj-  to  say 
whether  the  defendant,  being,  as  appeared  by  the  evidence,  a  person 
accustomed  to  the  management  of  horses,  was  guilty  of  culpable 
Diligence.  Jiule  refused.^ 

1  See  Shiells  r.  Blackbnme,  1  H.  BL  158  (1789).  —Ed. 
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OPIE  V.  SERRILL. 
Supreme  Court  of  Pennstlvania.    1848. 

[6  W.  i-  S.  264.] 

Error  to  the  Distnct  Court  for  the  city  and  county  of  Philadelphia.* 

HieakeU,  for  the  plaintiff  in  error. 

F.  Morris  and  McCaU^  contra. 

Sergeant,  J.    This  was  an  action  of  assumpsit  for  goods  sold  and 
delivered.    The  original  debt  was  not  denied,  but  the  defendant  alleged 
that  the  plaintiffs  received  from  him  on  account  certain  claims  against 
a  third  person  in  Nashville,  Tennessee,  consisting  of  a  note  to  the 
defendants,  then  due,  and  a  book-account  for  a  small  sum,  transferred 
to  the  plaintiffs,  both  of  which  were  received  by  the  plaintiffs  for  collec- 
tion;   that  afterwards   the  plaintiffs    took  from  the  debtor  at  New 
Orleans  a  new  note  at  four  months  for  the  whole  amount  due  from 
him,  made  payable  to  the  ordier  of  the  plaintiffs,  and  thereupon  deliv- 
ered up  to  him  the  original  note  and  book-account.     To  prove  these 
facts,  he  offered  in  evidence  the  plaintiffs'  answer  to  a  bill  of  discovery, 
but  the  court  rejected  it.     We  are  of  opinion  that  the  evidence  ought 
to  have  been  received.     In  itself,  the  answer,  with  the  bill,  was  evi- 
dence to  go  to  the  jury,  and  there  is  nothing  in  the  answer  which  takes 
away  the  defence,  though  the  whole  of  the  answer  be,  as  it  is  con- 
tended it  ought  to  be,  taken  tc^ether.     It  is  alleged  that  the  under- 
taking to  collect  was  gratuitous,  and  therefore  the  plaintiffs,  as  agentfl^ 
were  only  liable  for  gross  negligence.     It  is  not  necessary  to  examine 
the  law  on  this  head,  because  whenever  an  agency  is  assumed,  whether 
gratuitous  or  not,  the  parties  are  bound  by  the  terms  agreed  upon 
between  them.    Jones  on  Bailm.  101,  114,  115,  116;  Story  on  Bailm. 
137.    An  agent  undertaking  to  collect  a  debt  placed  in  his  hands,  who 
releases  it  and  takes  from  the  debtor  a  new  note  to  himself,  does,  in 
law,  receive  payment  of  the  debt,  and  is  at  once  liable  to  the  principsi 
as  if  he  had  received  the  money.     In  Floyd  t^.  Day,  8  Mass.  403,  an 
attorne}'  employed  to  collect  a  demand  compromised  it  b}'  receiving  a 
note  (part  of  which  had  been  paid),  specially  endorsed  to  himself;  and 
in  an  action  of  trover  for  the  note  brought  against  him,  the  court  saj, 
that  when  the  defendant,  instead  of  money,  received  this  note,  and  dis- 
charged the  debtor,  the  property  of  the  note  was  in  the  defendant,  and 
he  became  immediately  answerable  to  the  plaintiff  for  the  amonnt  of 
the  liquidated  damages,  which  made  part  of  the  consideration  of  the 
principal,  and  an  action  of  assumpsit  was  the  proper  remedy.    He 
must  be  considered  as  having  made  himself  liable  for  the  money  he 
ought  to  have  received.    In  the  case  before  us,  the  plaintiffs  released 
and  extinguished  the  original  debt  by  a  surrender  of  the  note  and 

^  The  reporter's  statement  has  been  omitted.  —  Ed. 
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book-account,  and  the  taking  a  new  note  was  as  mach  a  payment  of  it, 
as  regards  the  defendant,  as  if  the  plaintiffs  had  received  the  money. 
Haying  collected  the  debt,  therefore,  they  must  be  responsible  for  it. 

Jvdgmemt  reversed,  and  a  venire /ocum  de  novo  awarded.^ 


WOLFF  AHD  HENRICKS   v.  KOPPEL. 
Court  of  Errors  of  New  York.    1845. 

[2  Denio,  368.] 

On  error  from  the  Supreme  Court  Eoppel  sued  Wolff  &  Henricks 
in  the  New  York  C.  P.  in  assumpsit  for  the  price  of  certain  goods  sold 
by  .the  defendants  as  the  plaintiff's  factors  under  an  agreement,  as 
fdlegedy  to  guaranty  the  sales.  The  question  upon  the  trial  was 
whether  the  defendants  acted  under  a  dd  credere  commission  or  not. 
The  plaintiff  produced  the  account  of  sales  rendered  by  the  defendants^ 
in  which  a  commission  of  five  per  cent  was  charged,  and  much  of  the 
evidence  related  to  the  question  whether  the  amount  charged  for  com- 
missions afforded  evidence  of  an  agreement  to  guaranty  the  sales. 
There  was  other  evidence  upon  the  piincipal  question  arising  out  oi 
the  acts  and  declarations  of  the  parties.  When  the  plaintiff  rested, 
the  defendants  moved  for  a  nonsuit,  insisting  that  they  could  not  be 
made  responsible  as  guarantors  of  the  sales,  except  upon  an  under- 
taking in  writing  valid  within  the  Statute  of  Frauds.  The  motion  was 
denied,  and  the  defendants'  counsel  excepted.  The  cause  was  after- 
wards submitted  to  the  jury,  who  found  for  the  plaintiff,  and  judg- 
ment was  rendered  accordingly.  The  defendants  brought  error  to 
the  Supreme  Court,  where  the  judgment  of  the  Common  Pleas  was 
affirmed ;  upon  which  the  defendants  brought  error  to  this  court.  The 
reasons  for  the  judgment  of  affirmance  are  contained  in  the  report  of 
the  case  in  5  Hill,  458. 

George  Wood,  for  the  plaintiffs  in  error. 

C.  E,  Beviedict^  for  the  defendant  in  error. 

Porter,  Senator.  This  writ  of  error  seems  to  have  been  brought  to 
determine  whether  the  agreement  of  a  factor  to  guaranty  the  sales 
made  by  him  is  a  contract  within  the  Statute  of  Frauds,  requiring  an 
agreement  in  writing  to  prove  its  existence.  This  necessarily  involves 
an  inquiry  into  the  nature  of  the  contract  which  the  factor  makes  in 
such  a  case.  The  plaintiff  insists  that  one  acting  under  a  del  credere 
commission  is  a  guarantor  or  surety  for  the  debt  which  the  purchaser 
of  the  goods  contracts ;  while  the  defendants,  on  the  other  hand,  main- 
tain that  the  factor  contracts  an  original  absolute  obligation,  to  pay  the 

1  Ace. :  Paul  v.  Grimm,  165  Pa.  189  (1895).~Ed. 
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principal  the  amoant  of  the  sales,  at  the  expiration  of  the  term  of 
credit     It  depends  apon  the  character  of  the  contract  in  this  respect, 
whether  the  promise  of  the  factor  is  to  pay  the  debt  of  another,  or  his 
own  proper  debt,  and  consequently  whether  it  can  be  proved  by  parol 
I  find  no  case  decided  prior  to  tiie  year  1816  which  favors  the  posi- 
tion taken  by  the  defendants.     Previous  to  that  time,  there  are  many 
cases  directU*  hostile  to  that  position.     In  1786,  in  the  case  of  Grove 
V.  Dubois,  1  T.  B.  112,  Lord  Mansfield,  C.  J.,  held  that  the  engage- 
ment of  a  broker  acting  under  a  <lel  credere  commission  was  absolute ; 
and  that  be  was  liable  in  the  first  instance,  and  at  all  events.    BuUer,  J. 
agreed  with  him  full}',  and  said  he  had  never  heard  the  inquiry  made, 
whether  a  demand  had  been  made  upon  the  purchaser.    We  find  these 
two  very  distinguished  judges  speaking  of  this  as  a  familiar  principle, 
and  one  universally  acknowledged  and  practised  upon.    The  case  of 
Scott  V.  Mackenzie,  decided  in  Scotland  in  1795,  involved  the  same 
principle.    The  defendant,  a  factor,  acting  under  a  del  credere  commis- 
sion, at  the  request  of  his  principal,  transmitted  the  proceeds  of  the 
sales  in  a  bill  on  a  house  in  London.     The  parties  to  the  bill  failed 
before  payment.    On  the  question  as  to  the  liability  of  the  factor,  the 
court  in  Scotland  decided  that  no  payment  but  such  an  one  as  would 
have  satisfied  a  proper  debt,  was  sufl9cient  to  discharge  the  factor ;  and 
gave  judgment  for  the  plaintiff.    Tliis  judgment  was  affirmed  in  the 
House  of  Lords  in   1796.     6   Bro.  Par.  Cas.  280.     In  Houghton  v, 
Matthews,  3  Bos.  &  Pull.  489,  Chambre,  J.  says,  that  where  a  factor 
sells  under  a  del  credere  commission,  he  becomes  responsible  for  the 
price,  and  he  is  to  be  considered,  as  between  himself  and  the  vendor, 
as  the  sole  owner  of  the  goods.     In  the  same  case  Lord  Alvanlej, 
Ch.  J.  8a3's,  that  the  effect  of  a  del  credere  commission  is  to  make  the 
factor  responsible  for  the  value  of  the  goods  to  his  principal.    These 
opinions  wiBre  given  in  1803.     Mr.  Bell,  in  his  Commentaries,  pub- 
lished in  1816,  at  p.  378,  lays  down  the  rule  thus :  '*  The  correct  legal 
import  of  a  del  credere  engagement,  is  an  engagement  to  be  answerable 
as  if  the  person  so  binding  himself  was  the  proper  debtor.     This  seems 
o  be  the  correct  legal  import  of  the  undertaking;  and  it  is  as  nearij 
IS  possible,  the  meaning  of  the  Italian  phrase  which  we  have  adopted. 
He  is  placed,  in  relation  to  the  principal,  precisely  in  the  same  situa- 
tion as  if  he  had  actually  received  in  loan  the  money  of  the  principal." 
Paley  on  Agency,  p.  39,  adopts  the  same  rule.     Mr.  Comyn,  in  his 
treatise  on  contracts,  vol.  I.  p.  253,  is  equally  explicit  in  his  statement 
of  this  rule.     He  says,  ^'  a  factor  del  credere,  on  the  sale  of  the  goods 
makes  himself  absolutely  liable  in  the  first  instance,  for  the  payment  of 
the  price  of  such  goods,  in  the  same  manner  as  if  he  were  himself  the 
purchaser,  and  was  debited  for  them  by  the  principals  as  such."    Cbao- 
cellor  Kent,  in  the  first  edition  of  his  commentaries,  published  in  1826, 
states  his  view  at  that  time  of  the  law  on  this  point  as  follows :  '*  When 
a  factor  acts  under  a  del  credere  commission  for  an  additional  premiom 
he  becomes  liable  to  his  principal  when  the  purchase  money  falls  due; 
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for  he  is  substituted  for  the  purchaser,  and  is  bound  to  pay,  not  con- 
ditionally, but  absolutely,  and  in  the  first  instance."  2  Kenf s  Com. 
Ist  ed.  487.  The  principle  is  stated  in  the  same  way  in  2  Chitty  on 
Com.  Law,  220,  1. 

Here  we  have  a  whole  current  of  decisions  and  a  coincidence  of 
opinions  among  eminent  authors,  in  favor  of  the  absolute  liability  of 
the  factor  to  pay  the  price  for  which  goods  are  sold  under  such  a  com- 
mission, when  the  credit  has  expired.  This  should,  I  think,  settle  the 
question.  But  the  doctrine  has  been  questioned,  and  finally  overruled, 
in  England.  It  was  first  doubted  in  Morris  t?.  Cleasby^  4  Maule  & 
Selw.  566,  decided  in  1816  ;  and  Chancellor  Kent,  in  the  fourth  edition 
of  his  commentaries,  modifies  what  he  had  before  stated,  and  treats  the 
point  as  a  vexata  questio^  while  in  a  note  to  his  last  edition,  he  says^  it 
is  now  settled  in  England,  that  the  factor  is  only  a  surety  for  the 
solvency  of  the  purchaser.  I  do  not  find,  however,  that  the  recent 
innovation  in  England  has  been  adopted  in  this  country,  except  in 
Thompson  v,  Perkins,  3  Mason's  Rep.  232,  where  Mr.  Justice  Story 
has  followed  the  case  of  Morris  v,  Cleasby.  We  are  now  asked  to  give 
the  new  rule  the  sanction  of  this  court.  But  in  mj'  judgment  we 
should  not  follow  the  courts  in  England  in  their  departure  from  the 
former  rule.  This  is  a  class  of  contracts  that  have  existed  in  this 
country  as  long  as  commerce  has  fiourished,  and  under  which  business 
is  dailj'  transacting  to  a  large  amount.  The  understanding  of  the  mer- 
cantile community  has,  I  apprehend;  been  general  and  uniform,  that 
the  agreement  between  the  principal  and  factor  was  original  and  abso- 
lute to  pay  the  price  of  the  sale,  deducting  the  commission,  at  the  time 
the  credit  expired.  Doubtless  the  factor  expected  the  fund  would  be 
received  from  tlie  purchaser;  but  whether  received  or  not,  he  charges 
himself  with  the  amount  in  his  account  with  his  principal.  A  contrary 
rule  would  require  the  principal  to  exhaust  his  remedy  against  the  pur- 
chaser, in  order  to  determine  his  insolvency,  before  he  could  charge  the 
factor  as  surety. 

The  Supreme  Court  of  Massachusetts  have  had  this  question  before 
them,  and  have  adhered  to  the  law  as  it  was  understood  in  England 
prior  to  1816.  In  Swan  v.  Nesmith,  7  Pick.  220,  decided  in  1828, 
Parker,  Ch.  J.  in  giving  the  opinion  of  the  court,  speaking  of  &  del 
credere  contract,  says:  "The  legal  effect  of  such  a  contract  is,  to 
make  the  defendants,  the  factors,  liable  at  all  events  for  the  proceeds 
of  the  sale,  so  that  according  to  some  authorities,  though  denied  by 
others,  they  may  be  charged  in  indebitatus  assumpsit^  or  for  goods 
sold  to  them.  And  there  seems  to  be  no  good  reason  why  they  should 
not  be  so  charged,  if  upon  receiving  the  goods  they  became  account- 
able ;  except  that  their  liability  is  not  fixed  until  a  sale  is  made,  or  if 
npon  credit,  until  the  time  of  payment  arrives."  I  am  not  satisfied 
that  the  new  rule  is  an  improvement,  if  we  were  at  liberty  to  take  our 
choice ;  but  on  the  other  hand,  think  it  wise  to  adhere  to  the  old  prin- 
ciple, that  adjudges  the  contract  of  the  factor  in  such  cases  to  be  an 
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original  and  absolute  one,  for  the  payment  of  the  price,  and  shaU  tiieie- 
fore  vote  for  aflSrming  the  judgment  of  the  Snpreme  Court. 

For  reversal :  Senators  Hand  ^  and  Mitchbll — 2. 

For  affirmance:  Senators  Backus,  Bbekham,  Beebs,  Boceh, 
Corking,  Deto,  Emmons,  Folsom,  Johnson,  Jones,  Lott,  Poerb, 
Sedgwick,  Smith,  Taloott,  and  Weight — 16. 

JudgfMni  affirmed} 


JOHNSTON  AND  others  v.  KERSHAW. 
Exchequer.     1867. 

[L.  R.  2  Ex,  82.] 

Declaration  for  money  payable  for  goods  bargained  and  sold,  work 
done  and  commission  dae  in  respect  thereof,  for  money  paid,  and  for 
money  found  to  be  due  on  accounts  stated. 

Plea,  never  indebted.     Issue  thereon. 

The  cause  was  tried  before  Martin,  B.,  at  the  Liverpool  sommer 
assizes,  1866,  when  the  following  facts  were  proved :  — 

The  plaintiffs  are  merchants  at  Pernambuco,  and  the  defendant  U 
engaged  in  business  at  Liverpool,  On  the  8th  of  March,  1866,  the 
defendant,  who  had  on  previous  occasions  bought  cotton  from  the 
plaintiffs,  wrote  them  the  following  letter:  ^*I  beg  to  confirm  my 
letter  of  23d  Febiniary,  and  hope  you  will  have  executed  fully  all  the 
cotton  ordered,  and  consider  still  in  force.  If  executed,  please  regard 
this  as  a  new  order  for  one  hundred  more,  at  extreme  limit,  17|dL  for 
Pernam  or  Paraiba  Firsts,  and  one  hundred  Bahia  at  17f€f.  good,  fair, 
and  in  each  case  the  same  quantity  additional  for  each  halfpenny  down 
in  price.  Maceios  are  not  desirable,  unless  at  2\d,  or  8<?.  below,  saj 
about  15cf.  I  shall  be  greatly  disappointed  if  I  get  no  cotton  at  these 
prudent  limits.  I  congratulate  myself  on  reducing  on  8th  January 
to  17^.,  avoiding  losses."  On  the  17th  of  March,  the  defendant  sent 
a  telegram  (which  was  afterwards  confirmed  b}'  letter)  repeating  the 
order,  and  altering  the  maximum  limit  for  Pernam  and  Paraiba  cotton 
to  l^d.  per  lb. 

In  conformity  with  this  order,  the  plaintiffs  bought,  in  the  market  at 
Pernambuco,  on  the  defendant's  account,  one  hundred  bales  of  Paraiba 
cotton,  ninety-four  being  Paraiba  firsts,  and  six  being  Paraiba  seconds. 
On  the  12th  of  April  they  gave  notice  by  letter  to  the  defendant  of  this 
purchase,  and  of  the  shipment  of  the  goods.  In  the  letter  they  stated 
that  six  of  the  bales  were  ^^  seconds,"  and  requested  the  defendant,  if 
he  did  not  want  them,  to  hand  them  over  to  Messrs.  Samuel  Johnston 

^  A  dissenting  opinion  by  Senator  Hand  has  not  been  reprinted. — Em 
*  Ace. :  Contnrier  v.  Hastie,  S  Exch.  40  (1852).  — Ed. 
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A  Co.,  of  Liverpool  [the  plaintiff's  Liverpool  house],  who  woald  pay 
the  invoice  cost  Meanwhile,  there  having  been  a  heavy  fall  of  prices 
in  the  Liverpool  market,  the  defendant  had  written  on  the  7th  of  April 
to  the  plaintiff^,  reducing  his  limits  Sd.  per  lb.,  and  also  directing  them, 
if  any  cotton  above  17^  had  been  bought  on  his  account,  to  resell  the 
same  upon  the  spot,  at  least  possible  loss^  and  to  cancel  all  his  orders 
to  that  date  for  cotton  and  sugar.  The  letter  continued  thus:  ^<I 
will  write  by  next  mail,  when  I  hope  to  be  able  to  fix  a  maximum  price 
for  cotton.  In  the  meantime  I  hope  and  trust  you  have  not  effected 
any  purchase  on  account  of  ^'onrs,  &c.'*  On  the  2dd  of  April  the 
defendant  again  wrote  to  the  plaintiffs,  reiterating  the  instructions  con- 
tained in  the  letter  of  the  7th,  and  fixing,  in  the  event  of  a  panic  in  the 
market,  a  fresh  maximum  for  one  hundred  bales  of  Paraiba  firsts.  The 
plaintiffs,  on  the  28th  of  April,  in  acknowledging  the  receipt  of  the 
letter  of  the  7th,  stated,  with  reference  to  the  defendant's  request  to 
seU  any  cotton  they  might  have  bought  on  his  account  on  the  spot,  that 
they  were  unable  to  comply  with  his  instructions  in  that  respect,  as  the 
only  order  they  iield  for  him  was  for  the  one  hundred  bales  abeady 
shipped. 

The  plfuntiffb  drew  a  bill  on  the  defendant  for  the  price  of  these  one 
hundred  bales,  which  was  presented  at  maturity  to  him  for  payment. 
He  refused,  however,  to  pay  it.  The  plaintiffs  thereupon  brought  this 
action.  No  direct  evidence  was  given  of  the  state  of  the  market  at 
Pemambuco,  nor  as  to  whether  it  would  have  been  possible  for  the 
plaintiff^  to  have  bought  the  whole  one  hundred  bales  of  ^^ firsts"  at 
the  time  they  bought  the  ninet3-four. 

Under  these  circumstances,  a  verdict  was  entered  for  the  plaintiffs 
for  the  price  of  the  one  hundred  bales,  the  value  of  the  six  bales  being 
taken  according  to  the  proportion  in  the  invoice  that  had  been  sent 
with  the  goods.  Leave  was  reserved  to  move  to  enter  a  verdict  for  the 
defendant,  on  the  ground  that,  on  the  facts  proved,  the  plaintiffs  were 
not  entitled  to  recover,  and  that  there  was  no  evidence  to  go  to  the 
Jury  in  support  of  any  of  the  counts  of  the  declaration ;  or  to  reduce 
the  damages  by  the  value  of  the  six  bales  of  *'  seconds." 

A  rule  having  been  obtained  accordingly, 

Quain^  Q.  C,  and  Benjamin^  showed  cause.^  The  defendant  is 
bound  to  pay  for  as  many  bales  of  the  proper  quality  as  were  bought 
on  his  account.  The  transaction  is  one  of  agency,  and  therefore  not 
governed  by  the  same  rules  as  a  transaction  between  vendor  and  ven- 
dee. The  principles  governing  the  case  are  those  laid  down  in  Story 
on  Agency,  §  170:  "The  principal  is  not  bound  by  the  unauthorized 
acts  of  his  agent,  but  is  bound  where  the  authority  is  substantially  pur- 
sued, or  so  far  as  it  is  distinctly  pursued.  But  the  question  may  often 
arise  whether,  in  fact,  the  agent  has  exceeded  what  may  be  deemed  the 
substance  of  his  authority.     Thus,  if  a  man  should  authorize  an  agent 

1  The  liability  of  the  defendants  to  take  the  six  bales  was  not  insisted  on. — Bbp- 
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to  buy  one  hundred  bales  of  cotton  for  him,  and  he  should  buy  fifty  at 
one  time  of  one  person,  and  fifty  at  another  time  of  a  different  person; 
or  if  he  should  buy  fifty  onl}-,  being  unable  to  purchase  more  at  any 
price,  or  at  the  price  limited,  the  question  might  arise  whether  the 
authority  was  well  executed.  In  general,  it  may  be  answered  that  it 
was ;  because  in  such  a  case  it  would  ordinarily  be  implied  that  the 
purchase  might  be  made  at  different  times,  of  different  persons,  or  that 
it  might  be  made  of  a  part  only,  if  the  whole  could  not  be  bought  at 
all,  or  not  within  the  limits  prescribed."  Here  there  is  no  direct  evi- 
denoe  that  the  plaintiffs  had  done  all  they  could  in  buying  ninety-foar 
bales,  but  there  are  materials  enough  to  show  that  they  were  unable  to 
do  more.  In  Ireland  v,  Livingston,  Law  Rep.  2  Q.  B.  99,  the  defendant 
was  held  liable  under  almost  exactly  similar  circumstances  to  the  pres- 
ent. There  has  been  a  aubatantial  compliance  with  the  terms  of  the 
order ;  and  even  granting  it  was  not  strictly  executed,  the  defendant's 
subsequent  conduct,  as  shown  b}'  the  correspondence,  amounts  to  a 
ratification.  With  regard  to  the  form  of  the  declaration,  the  count  for 
mone}'  paid  at  all  events  will  certainly  lie. 

Jozies ^  Q.  C,  in  support  of  the  rule.  The  order  is  on  the  face  of  it 
for  one  hundred  bales,  neither  more  nor  less ;  and  in  order  to  entitle 
the  plaintiffs  to  maintain  that  it  means  ^^up  to  one  hundred,"  they  shoald 
have  given  evidence  as  to  the  usage  of  the  market  at  Pernambooo, 
as  was  done  in  Ireland  v,  Livingston.  As  the  case  stands  there  is 
nothing  to  show  that  a  purchase  of  anything  but  the  exact  number  of 
one  hundred  bales  was  contemplated  by  the  defendant,  or  would  be 
considered  a  performance  of  the  order.  The  transaction  ought  not  to 
be  treated  as  one  of  agency  entirely,  but  as  of  sale ;  and  regarding  it 
in  that  view  it  could  scarcely  be  contended  that  the  vendee  would  be 
bound  to  take  a  part  only  of  the  goods  ordered  by  him. 

Kellt,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
our  judgment.  The  question  for  our  consideration  turns  entirely  upon 
the  meaning  to  be  placed  upon  an  order  from  the  defendant  to  the 
plaintiffs,  contained  in  a  letter  dated  the  8th  of  March,  1866,  in  these 
terms :  '^  I  beg  to  confirm  my  letter  of  the  23d  of  February,  and  hope 
you  will  have  executed  fvUy  all  the  cotton  ordered,  and  consider  still  in 
force.  If  executed,  please  regard  this  as  an  order  for  one  Imndred 
more."  Then  follows  a  description  of  the  sort  of  cotton  required,  and 
limitations  as  to  price.  Now  the  question  is,  whether  this  letter  neoes- 
saril}'  means  an  order  to  purchase  one  hundred  bales  of  cotton  at  once, 
in  one  and  the  same  purchase,  or  whether  it  may  not  mean  an  order  to 
buy  these  one  hundred  bales  in  such  manner,  and  at  such  tunes,  as  the 
agent  might  find  practicable,  having  regard  to  the  state  of  the  market. 
I  regret  that  there  is  no  direct  evidence  before  us  of  what  the  state  of 
the  market  was  at  Pernambuco,  as  was  the  case  in  Ireland  v.  Living- 
ston. There  is,  however,  in  my  judgment,  enough  in  this  case  appar- 
ent, from  the  defendant's  language  and  conduct,  to  enable  us  to  collect 
that  the  state  of  the  market  was  not  such  as  to  admit  of  the  whole  one 
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hundred  bales  being  purchased  at  one  and  the  same  time.  I  consider 
that  we  have  materials  for  inferring  that  the  mode  of  executing  the 
order  contemplated  bj'  the  parties  was,  that  the  agents  at  Pernambuco 
should  go  into  the  market  and  buy  the  bales  ordered,  in  such  minor 
quantities  as  the}'  might  find  convenient  or  practicable.  If  they  could 
at  one  time  have  obtained  all  the  one  hundred  bales,  it  would  have  been 
their  duty  to  have  done  so.  But  we  may  fairl}'  conclude  from  their 
conduct  that  they  could  not.  They  actually  bought  ninetj'-four.  Surely 
they  would,  if  they  could,  have  bought  the  remaining  six.  Not  being 
able  to  buy  them,  were  they  to  leave  the  order  altogether  unexecuted? 
Rather  it  was  their  duty,  and  was,  I  think,  contemplated  by  the  defend- 
ant, that  they  should  buy  as  many  bales  as  they  could  get,  and  make 
up  the  total  number  as  soon  as  practicable. 

The  view  I  take  of  the  meaning  of  the  order  is  confirmed  bj'  the 
reference  to  the  order  of  the  23d  of  February,  contained  in  the  letter 
of  the  8th  of  March.  That  order  was,  it  appears,^  also  for  one  hundred 
bales  of  cotton,  and  the  defendant  in  his  letter  expresses  a  hope  that 
it  had  been  "fullj'  executed."  Here,  then,  is  a  direction  b}'  the  defend- 
ant to  his  agent  at  Pernambuco  to  buy  ^^one  hundred  bales  more,'* 
if  the  agent  had  "  fully  executed"  the  previous  order,  i.  e.  if  they  had 
already-  bought  one  hundred.  That  implies  a  notion  on  the  part  of  the 
defendant  that  very  likely  his  agents  had  not  ^^fullj'  executed"  the 
previous  order,  i,  6.,  had  onl}'  bought  as  many  of  the  one  hundred  as 
the.y  could  get.  I  think,  therefore,  that,  although  we  have  no  direct 
evidence  on  the  point,  there  is  sufiScient  evidence  to  show  that  the  state 
of  the  market  at  Pernambuco  was  such  as  to  render  it  impossible  for 
the  plaintiffs  to  purchase  the  one  hundred  bales  all  at  once,  and  that 
the  parties  to  the  transaction  must  have  understood  that  the  purchase 
was  to  be  made,  if  necessary,  in  several  minor  quantities.  The  whole 
question,  it  is  true,  turns  on  the  meaning  of  the  order,  but  that  must 
be  taken  with  reference  to  the  state  of  the  market,  for  which  it  was 
given. 

Under  these  circumstances,  I  think  that  this  rule  should  be  dis- 
chai^ed.  I  may  add  that  it  is  very  satisfactory  to  find  that  our  judg- 
ment is  in  accordance  with  the  proposition  cited  during  the  argument 
from  Justice  Story's  work  on  Agency.*  Bule  discharged.^ 

1  The  order  had  not  been  put  in  evidence  at  the  trial,  bnt  it  was  stated  to  the  court, 
daring  the  argument,  and  admitted  on  both  sides,  to*  have  been  an  order  for  one 
hundred  bales.  —  Rep. 

^  Martiit,  Channell,  and  Pioott,  BB.,  concurred.  The  opinion  of  CHAinrBLL« 
B.,  has  been  omitted.  —  Ed. 

s  Compare  Lathrop  v.  Harlow,  23  Ma  209  (1856).  —  Eo. 
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RECHTSCHERD,   Plaintiff  in  Ebbor,  t^.  The   ACCOMMODA- 
TION BANE,  Defendant  in  Ebbor. 

Supbeme  Court  of  Missoubi.     1870. 

[47  Mo.  181.] 

Ebbob  to  St.  Louis  Circuit  Court. 

Casselherry^  for  plaintiff  in  error. 

Krum  Jb  Decker^  for  defendant  in  error. 

Waoneb,  J.  Plaintiff  brought  his  action  on  a  certificate  of  deposit 
for  $2,600,  which  defendant,  bj  its  answer^  admits  to  be  due. 

Defendant,  in  its  answer,  sets  up  a  counter-claim,  and  states  tfait 
before  the  plaintiff's  action  accrued,  the  plaintiff,  in  consideration  that 
defendant  would  receive  him  into  its  employ  as  collector  and  agent 
and  pay  him  a  salary  of  one  thousand  dollars  per  annum,  promised  and 
agreed  with  defendant  that  he  would  carefully  and  diligently  attend  to 
his  duties  as  such  collector  and  agent,  and  safely  and  prudently  care 
for  and  deliver  over  and  account  for  to  defendant  any  moneys  which  he 
might  receive  into  his  custody  as  such  agent  and  collector ;  and  that 
defendant,  relying  upon  such  engagement  and  promise,  did  receive  the 
plaintiff  into  its  employ  as  collector  and  agent,  and  did  pay  him  his 
said  salarj*,  and  did  in  all  things  perform  all  the  terms  and  condiUoos 
of  said  contract  on  its  part  to  be  performed,  but  that  defendant,  not 
regarding  his  said  engagement  and  employment,  failed  and  refused  to 
account  for  and  deliver  a  large  sum  of  money,  to  wit :  the  sum  of 
$2,983.06,  the  money  of  the  defendant,  which  came  into  his  care  and 
custodj'  while  in  the  employment  of  defendant  as  such  collector  and 
agent,  which  sum  of  money,  the  propertj*  of  the  defendant,  was,  throagfa 
the  fault  and  neglect  of  the  plaintiff,  wholl}'  lost  to  the  defendant. 

The  plaintiff,  in  his  replication,  does  not  deny  the  terms  and  condi- 
tions of  the  contract  and  employment  as  set  forth  in  the  answer,  but 
avers  that  he  has  in  all  things  complied  with  the  same.  He  denies  that 
the  sum  alleged  in  the  answer,  or  any  other  sum,  was  lost  to  the  defend- 
ant through  his  fault  or  negligence,  and  alleges  that  the  money  was, 
without  any  neglect  or  fault  on  his  part,  taken  from  him  by  thieves, 
robbers,  and  other  persons,  whilst  he  had  the  same  in  his  possession 
and  was  taking  extraordinary  care  of  the  same  for  and  as  the  agent  of 
the  defendant,  and  therefore  he  was  not  liable  for  the  same.  The  caose 
was  tried  at  Special  Term  before  a  jury,  who,  after  hearing  the  evidence 
and  being  instructed  by  the  court,  rendered  a  verdict  for  the  plaintait 
Upon  appeal  to  General  Term  the  judgment  was  reversed  and  the 
cause  remanded  for  a  new  trial,  and  from  this  judgment  the  case  is 
brought  here  by  writ  of  error. 

If  the  money  was  taken  from  the  plaintiff  by  thieves  or  robbers  when 
he  was  using  ordinary  care  and  guilty  of  no  negligence,  he  was  dearij 
not  liable.     But  this  was  a  question  of  fact  for  the  Jury  to  determine 
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upon  proper  instructions.  There  was  something  said  in  the  argument 
(and  it  is  alluded  to  in  the  record)  about  inconsistent  instructions  being 
given  to  the  plaintiff  in  the  transaction  of  his  business,  by  the  cashier 
and  the  note  clerk,  two  of  the  defendant's  officers.  Whether  the  note 
clerk  had  any  authority  to  give  the  orders,  or  it  was  the  duty  of  the 
plaintiff  to  obey,  was  not  very  clearly  developed  in  the  evidence^  and 
should  be  rendered  more  apparent 

The  first  instruction  given  for  the  plaintiff  is  on  the  subject  of  con- 
tributory negligence,  and,  although  not  objectionable  as  a  proposition 
of  law,  is  hardly  justified  by  the  evidence.  Of  its  own  motion,  the 
court  instructed  the  jury  that  the  plaintiff,  as  collector  for  the  defendant, 
was  bound  to  use  such  care  as  men  of  ordinary  prudence  would  have 
Qsed  under  like  circumstances;  if,  therefore,  the  plaintiff  used  such 
care  in  doing  the  business  of  the  defendant,  he  was  not  guilty  of  negli- 
gence, unless  he  disregarded  reasonable  instructions  given  to  him  by 
defendant  or  its  authorized  agents. 

The  following  instruction  asked  by  the  defendant  was  refused: 
^*  Although  the  jury  may  believe  from  the  evidence  that  the  moneys  in 
controversy  in  the  counter-claim  were  taken  from  the  plaintiff  by  thieves 
or  robbers,  yet  the  plaintiff  is  not  excused  from  liability  to  the  bank  on 
that  account^  if  the  jury  find  that  such  loss  by  theft  or  robberj'  was 
occasioned  by  the  failure  of  the  plaintiff  to  obey  the  instructions  given 
to  him  by  the  said  Accommodation  Bank  or  any  of  its  officers  thereto 
authorized." 

It  will  be  perceived  that  the  view  of  the  court  was,  that  in  order  to 
render  the  plaintiff  responsible  for  disregarding  the  instructions  of  the 
principal,  those  instructions  must  be  reasonable ;  whilst  the  instruction 
asked  by  the  defendant  asserted  the  absolute  right  of  the  principal  to 
give  whatever  instructions  it  saw  proper,  and  the  duty  of  the  agent  to 
obey.  We  suppose  that  there  is  no  doubt  about  the  established  rule  at 
law,  that  an  agent  is  bound  to  execute  the  orders  of  his  principal  when- 
ever, for  a  valuable  consideration,  he  has  undertaken  to  perform  them, 
unless  prevented  by  some  unavoidable  accident,  without  any  default  on 
his  part,  or  unless  the  instructions  require  him  to  do  an  illegal  or  im- 
moral act ;  and  it  is  no  defence  that  he  intended  to  act  for  the  benefit 
of  his  principal.  He  is  still  responsible  for  loss  occasioned  by  any  vio- 
lation of  his  duties,  either  in  exceeding  or  disregarding  instructions. 
Switzer  v.  Connett,  11  Mo.  88;  Story  on  Agency,  §  192;  Hays  v. 
Stone,  7  Hill,  128 ;  Wilson  v.  Wilson,  26  Pa.  394. 

It  is  the  duty  of  the  agent  to  adhere  faithfully  to  the  orders  of  the 
principal,  and  if  a  loss  occurs  in  consequence  of  his  voluntary  deviation, 
he  will  not  be  held  faultless.  It  is  true  that  instructions  ma}'  be  disre- 
garded in  cases  of  extreme  necessity  arising  from  unforeseen  emergen- 
cies, or  if  performance  becomes  impossible,  or  if  they  require  a  breach 
of  law  or  morab.  Story  on  Agency,  §  194.  These  are,  however,  ex- 
ceptional cases.  But  the  general  rule  is  as  indicated  in  what  has  been 
said  above,  and  the  case  as  made  in  the.  record  is  not  brought  within 
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any  of  the  exceptions.  I  think,  therefore,  that  the  instniction  given 
by  the  court  of  its  own  motion  was  objectionable,  and  that  the  instrao 
tion  asked  by  the  defendant  should  have  been  given. 

Judfftneni  cfffirmed} 
The  other  Judges  concur. 


COHEN  V.   KITTEUi. 
Queen's  Bench  Division.     1889. 

[22  Q.  B.  D.  680.] 

Appeal  fVom  the  Mayor's  Court.  The  action  was  brought  by  the 
plaintiff  to  recover  the  sum  of  £27  ISs.  Sd.  either  as  money  had  and 
received  by  the  defendant  to  the  plaintiff's  use,  or  as  damages  for 
breach  of  contract  by  the  defendant  as  the  plaintiff's  agent. 

It  appeared  that  the  defendant  was  a  turf  commission  agent,  who 
undertook  to  bet  for  customers  for  a  commission  of  2^  per  cent  oa 
winnings.  The  particulars  of  the  claim  consisted  of  an  account  showing  i 
number  of  bets  of  amounts  not  exceeding  £5,  which  the  plaintiff  alleged 
that  the  defendant  had  made  or  agreed  to  make  on  his  behalf  on  these 
terms  on  horses  which  ran  at  Sandown  Park  and  Newmarket  rsoes 
in  October,  1888.  The  sum  claimed  was  the  excess  of  gains  over 
losses  shown  by  this  account,  after  deducting  the  defendant's  commis* 
sion  of  2^  per  cent  on  the  former.  The  assistant  judge  left  the  case  to 
the  Jury  as  regards  the  claim  for  damages,  and  they  found  a  verdict  for 
the  plaintiff  for  the  full  amount  claimed.     The  grounds  of  appeal  were 

1  In  Switzer  v.  Counett,  11  Mo.  S8,  91  (1S47),  McBaros,  J.,  for  the  coDTt,8Hd: 
**  Sappoee  I  ride  to  town  and  put  my  hone  in  a  livery-stable,  and  whilst  there  th» 
keeper  of  the  stable  teUs  me  that  there  is  an  individnal  in  the  town  who  is  porchsanic 
horses,  and  that  my  horse  answers  the  description  which  he  wishes  to  porchase,  and 
inquires  if  he  may  sell  him  my  horse.  I  reply  he  may,  provided  he  can  get  1100  for 
the  horse.  On  my  return  to  the  stable  he  offers  me  $80,  stating  that  he  sold  nf 
horse  for  that  snm,  and  that  it  is  the  fair  market  value  of  the  horse.  May  I  not 
have  an  action  against  him  to  recover  the  price  fixed  by  me  on  my  horse  ?  U  it  be 
my  right  or  privilege  to  place  a  value  upon  my  own  property,  I  certainly  can  do  so^ 
even  should  the  price  thus  fixed  by  me  exceed  the  market  value." 

In  Wilson  u.  Wilson,  26  Pa.  893  (1856),  Lewis,  C.  J.,  for  the  ooopt,  said:  "It  ii 
not  sufficient  that  the  deviation  was  not  material  if  it  appear  that  the  party  giving 
the  instructions  regarded  them  as  material,  unless  it  be  shown  affirmatively  thst  the 
deviation  in  no  manner  contributed  to  the  loss.  This  may  be  a  difficult  task  in  t  case 
like  the  present ;  but  the  defendant  voluntarily  assumed* it  when  he  snbstituled  fail 
own  plan  for  that  prescribed  by  the  plaintiff." 

And  see  Short  v.  Skipwith,  1  Brockenbroogh,  108  (1806) ;  Williams  v.  HiggiH^ 
80  Md.  404  (1868). 

As  to  the  doctrine  that  an  emergency  may  jnstify  a  departure  from  instractioos, 
see  Forrestier  v.  Bordman,  1  Story,  43,  51  (1839);  Greenleaf  r.  Moody,  13  Alton,  3SS 
(1866).— Ed. 
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that  the  action  was  not  maintainable,  and  that,  if  otherwise,  the  plaintiff 
was  not  entitled  to  more  than  nominal  damages. 

Candy ^  Q.  C.  (Herbert  Reed  with  him),  for  the  defendant. 

Wildey  Wright  {McCvUagh  with  him),  for  the  plaintiff. 

HuDDLESTON,  B.  I  am  of  opinion  that  this  appeal  should  be  allowed. 
The  plaintiff  claims  damages  from  the  defendant  for  the  breach  of  a 
contract  of  agency,  into  which  he  is  alleged  to  have  entered  with  the 
plaintiff  as  his  principal.  It  must  be  taken  as  found  bj-  the  verdict, 
that  the  plaintiff  employed  the  defendant  to  make  certain  bets  on  his 
account,  and  that  the  defendant  did  not  make  the  bets  which  he  was 
thus  employed  to  make.  The  case  is  apparently  new.  Certainly  the 
recent  cases  arising  out  of  similar  transactions  do  not  apply,  as  they  are 
cases  in  which  the  agent  did  make  the  bets. 

Suppose  the  agent  had  done  so  here,  what  would  have  been  his  posi- 
tion? In  that  case,  had  he  won  and  been  paid,  Beeston  v,  Beeston. 
1  Ex.  D.  13,  and  Bridger  v.  Savage,  15  Q.  B.  D.  368,  show  that  he 
must  have  paid  the  money  over  to  the  plaintiff.  Had  he  lost  and  paid, 
Read  v,  Anderson,  13  Q.  B.  D.  779,  in  my  opinion  shows  that  the 
plaintiff  must  have  recouped  him.  On  the  other  hand,  if  he  had  won, 
but  the  third  persons  had  not  paid  him,  the  effect  of  8  &  9  Vict.  c.  109, 
§  18,  must  have  been  to  leave  him  without  any  legal  remedy.  That 
section  enacts  '<  that  all  contracts  or  agreements,  whether  by  parol  or 
in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void ;  and 
that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity 
for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  have  been 
won  upon  any  wager.'*  The  contract  of  agency,  therefore,  for  the 
breach  of  which  the  plaintiff  sues  the  defendant,  is  one  by  which  the 
plaintiff  employed  the  defendant  to  enter  into  contracts  which,  if  made, 
would  have  been  null  and  void,  and  the  performance  of  which  could  not 
have  been  enforced  by  any  legal  proceeding  taken  hy  the  defendant  for 
the  benefit  of  the  plaintiff.  The  breach  of  such  a  contract  by  the  agent 
can  give  no  right  of  action  to  the  principal.  I  see  no  difference  between 
the  case  and  the  employment  of  an  agent  to  do  an  illegal  act  The 
section  of  Story  on  Agency,  which  has  been  cited,  shows  that  the  right 
of  the  plaintiff  to  have  recovered  in  respect  of  the  contract  to  have  been 
made  by  the  agent  on  his  behalf  is  an  *' essential  ingredient"  in  the 
case  against  the  agent  for  negligence  in  not  contracting.  In  this  case 
tills  ^'essential  ingredient"  is  wanting,  and  Webster  v.  De  Tastet,  7 
T.  R  157,  shows  that,  this  being  so,  the  consideration  urged  on  behalf 
of  the  plaintiff,  that  the  losers  of  the  bets  to  the  defendant  would 
probabl}'  have  paid  them  as  debts  of  honor,  is  whollj'  immaterial. 

Manibtt,  J.  A  decision  in  favor  of  the  plaintiff  in  this  case  would 
still  further  defeat  the  object  of  this  statute,  which,  as  the  preamble 
shows,  was  to  add  to  the  strictness  of  the  law  with  respect  to  gambling. 
Since  the  act  passed,  however,  and  in  consequence,  as  I  cannot  but 
think,  of  some  of  the  decisions  upon  it,  the  practice  which  it  was  in- 
tended to  discountenance  has  greatly  increased,  and  that  with  results 
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of  a  most  disastrous  character,  as  r^ards  both  horseracing  and  trans- 
actions in^stocks.  The  contracts  avoided  by  the  1 8th  section  are  not, 
it  is  to  be  observed,  ^^  contracts  of  gaming  and  wagering,"  but  ''coo- 
tracts  by  way  o/^  gaming  and  wagering."  These  words,  which  are  per- 
haps capable  of  a  different  interpretation,  have  been  held  not  to  apply 
to  contracts  between  principals  and  agents  by  which  the  agents  agree 
to  bet  with  third  persons  on  behalf  of  the  principals.  Doubtless  where 
the  gambling  transaction  is  a  thing  of  the  past,  the  bet  having  been 
won  or  lost,  and  the  money  having  been  received  or  paid,  as  the  case 
may  l)e,  by  the  agent,  it  would  be  unjust  that  he  should  not  in  the  one 
case  account  to,  and  in  the  other  case  be  recouped  by  his  principal. 
But  in  Read  v.  Anderson,  it  was  held  by  a  majority  of  the  Court  of 
Appeal  that  as  soon  as  a  bet  has  been  made  by  an  agent  in  his  own 
name  on  account  of  a  principal,  the  principal  cannot  revoke  the  authority 
to  pay  the  bet  should  it  be  lost,  because  forsooth  the  result  to  the  agent 
may  be  the  inconvenience  of  exclusion  from  Tattersall's.  The  decision 
is,  of  course,  binding  on  this  couii:,  but  I  personally  agree  with  the 
dissenting  judgment  of  the  Master  of  the  Bolls.  I  cannot  see  why  the 
position  of  the  agent  in  such  a  case  should  differ  from  that  of  a 
stakeholder. 

We  are  now  invited  to  go  a  step  further  and  to  hold  that  a  principal 
who  employs  an  agent  to  make  bets  on  his  account,  can  maintain  an 
action  for  negligence  against  the  agent  should  the  latter  refuse  to  bet 
for  him.  The  custom  of  Tattersall's  is  again  invoked,  this  time  to  make 
the  agent  responsible.  It  is  clear,  however,  that  the  action  cannot  be 
maintained.  It  is  unnecessary  to  refer  at  length  to  the  legal  question, 
which  is  discussed  in  Stoiy  on  Agency,  7th  ed.,  §§  222,  330.  It  is 
sufficient  to  say  that  the  effect  of  Statute  8  A;  9  Vict  c.  109,  §  18,  being 
to  render  bets  irrecoverable  at  law,  a  principal  can  suffer  no  real  loss 
through  the  refbsal  of  his  agent  to  make  bets  on  his  account 

Ajppeal  dBowei 


SECTION  XL 

Loyalty. 

TENANT  V.  ELLIOTT, 
Common  Pleas.    1797. 

[1  B.  i-  P.  3.] 

Assumpsit  for  money  had  and  received.    Verdict  for  the  plaintiff^ 
The  defendant,  being  a  broker,  effected  an  insurance  for  the  plaintilft 
a  British  subject,  on  goods  from  Ostend  to  the  East  Indies,  on  board 
the  ^'Koenitz,"  an  Imperial  ship.    The  ship  being  lost^  the  und^^ 
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writers  paid  the  amount  of  the  insarance  to  the  defendant,  who,  with- 
out any  intimation  from  them  to  retain  the  money,  refused  to  pay  it 
over  to  the  plaintiff. 

Shepherd^  Serjt,  now  moved  for  a  rule  to  show  cause  why  the  ver- 
dict in  this  case  should  not  be  set  aside,  and  a  nonsuit  entered.  By 
7  Geo.  1,  St.  1,  c.  21,  §  2,  it  is  enacted  ^^That  alt  contracts  and 
agreements  whatsoever  made  or  entered  into  by  any  of  his  Majesty's 
subjects,  or  any  |)erson  or  persons  in  trust  for  them,  for  or  upon  the 
loan  of  any  moneys  by  way  of  bottomry  on  any  ship  or  ships  in  the 
service  of  foreigners,  and  bound  or  designed  to  trade  in  the  East 
Indies,  or  parts  in  the  said  act  before  mentioned;  and  all  contracts 
and  agreements  whatsoever  made  by  any  of  his  Majesty's  subjects,  or 
any  person  or  persons  in  trust  for  them,  for  the  loading  or  supplying 
an^'  such  ship  or  ships  with  a  cargo  or  lading  of  any  sort  of  goods, 
merchandise,  treasure,  or  effects,  or  with  an}*  provisions,  stores,  or 
necessaries,  shall  be  and  are  hereby  declared  to  be  void."  Now  the 
goods  on  board  the  ^^Koenitz"  being  the  property  of  the  plaintiff,  a 
subject  of  Great  Britain,  and  the  '^Koenitz"  being  a  foreign  ship, 
bring  this  transaction  within  the  provisions  of  the  above  act  In  Cam- 
den V.  Anderson,  6  Term  Rep.  780,  it  was  determined  that  a  policy 
efl'ected  in  contraYention  of  an  act  of  Parliament,  made  for  the  purpose 
of  protecting  the  monopoly  granted  to  the  East  India  Company,  was 
void.  The  voyage,  being  illegal,  makes  the  policy  illegal  also.  If,  then, 
the  plaintiff  could  not  have  succeeded  in  an  action  against  the  under- 
writers, neither  can  he  recover  against  the  present  defendant.  The 
defendant  is  in  the  nature  of  a  stakeholder ;  and  the  plaintiff's  right  of 
action  being  grounded  on  his  claim  against  the  underwriters,  he  must 
now  stand  precisely  in  the  same  situation  as  if  he  had  immediately 
sued  them. 

BuLLER,  J.  Is  the  man  who  has  paid  over  money  to  another's  use 
to  dispute  the  legality  of  the  original  consideration?  Having  once 
waived  the  legality,  the  money  shall  never  come  back  into  his  hands 
again.  Can  the  defendant  then  in  conscience  keep  the  money  so  paid? 
For  what  purpose  should  he  retain  it?  To  whom  is  he  to  pay  it  over, 
who  is  entitled  to  it,  but  the  plaintiff  ? 

Etbe,  C.  J.  The  defendant  is  not  like  a  stakeholder.  The  question 
Is  whether  he  who  has  received  money  to  another's  use  on  an  illegal 
contract  can  be  allowed  to  retain  it,  and  that  not  even  at  the  desire  of 
those  who  paid  it  to  him  ?    I  think  he  cannot. 

The  defendant  took  nothing  hy  his  motion} 

1  In  Baldwin  ».  Potter,  46  Vt.  402  (1874),  the  plaintiffs  put  up  packages  contaming 
candy  and  prizes,  and  employed  the  defendant  to  sell  on  commission  boxes  of  such 
packages.  The  defendant  made  sales  to  persons  who  knew  what  prizes  were  contained 
in  each  box,  and  who,  as  the  plaintiffs  and  defendant  knew,  intended  to  sell  the  pack- 
ages at  retail  in  defiance  of  statutes  prohibiting  lotteries.  It  was  held  that  for  the 
purchase-money  receiyed  by  the  defendant  the  plaintiffs  could  maintain  an  action  in 
general  assumpsit.  Pibrpoint,  C.  J.,  for  the  court,  said :  "  We  do  not  find  it  neces- 
sary ...  to  consider  .  .  .  whether  the  contract  for  the  sale  of  the  property  referred 
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to,  by  the  plaintiifs,  to  the  aeyenl  persons  who  purchased  it,  were  contracts  made  is 
yiolation  of  law,  and  therefore  void,  or  not  This  action  is  not  between  the  partiea  to 
those  contracts ;  neither  is  it  founded  upon,  or  brongbt  to  enforce  them.  If  thoM 
contracts  were  illegal,  the  law  will  not  aid  either  partj  in  respect  to  them ;  it  will  aok 
allow  the  seller  to  sue  for  and  recover  the  price  of  the  property  sold,  if  it  has  not  beat 
paid ;  if  it  has  been  paid,  the  porchaser  cannot  sue  for  and  recover  it  back.  The  fiKti 
in  this  case  show  that  the  purchasers  paid  the  money  to  the  plaintiiEs,  —  not  to  the 
plaintiffs  personally,  but  to  the  defendant  as  the  agent  of  the  plaintifEs,  authorised  to 
receive  it.  When  the  money  was  so  paid,  it  became  the  plaintiffs'  money ;  and  whea 
it  was  received  by  the  defendant  as  snch  agent,  the  law,  in  consideration  thereof  im- 
plies  a  promise  on  the  part  of  the  defendant  to  pay  it  over  to  his  principals,  the  plsia- 
tiffs.  It  is  this  obligation  that  the  present  action  is  brought  to  enforce :  no  illegality 
attaches  to  this  contract.  But  the  defendant  insists  that,  inasmuch  as  the  phuatiff 
could  not  have  enforced  the  contracts  of  sale  as  between  himself  and  the  porehsssr, 
therefore,  as  the  purchaser  has  performed  the  contracts  by  paying  the  money  to  the 
plaintiffs  through  me,  as  their  agent,  I  can  now  set  up  the  illegality  of  the  contract  of 
sale  to  defeat  an  action  brought  to  enforce  a  contract  on  my  part  to  pay  the  moo&j 
that  I  as  agent  receive,  over  to  my  principal  In  other  words,  because  my  prindpel 
did  not  receive  the  money  on  a  legal  contract,  I  am  at  liberty  to  steal  the  money,  ap- 
propriate it  to  my  own  use,  and  set  my  principal  at  defiance.  We  think  the  law  ie 
well  settled  otherwise;  and  the  fact  that  the  defendant  acted  as  the  agent  of  the 
plaintiffs  in  obtaining  orders  for  the  goods  does  not  vary  the  case." 

In  Bridges  v.  Savage.  15  Q.  B.  D.  863  (C  A.  1885 ),  Brett,  M.  R.,  said:  "The 
plaintiff  employed  the  defendant  to  make  bets  for  him,  and  if  he  should  win  on  thoK 
bets  to  receive  the  money  payable  thereon,  and  to  pay  the  same  over  to  him,  the 
plaintiff;  and  the  defendant  for  a  oonsideration,  viz.,  the  commission  which  he 
charged,  agreed  to  do  so.  The  defendant  thereupon  made  bets  on  certain  hoisea 
It  is  true  that  when  he  won  on  those  bets  the  persons  with  whom  he  made  then 
might  not  have  paid ;  but  they  did  pay,  and  therefore  after  that  any  dispute  ss  to 
their  validity  was  gone.  The  matter,  therefore,  stands  thus:  the  defendant  hss  re- 
ceived money  which  he  contracted  with  the  plaintiff  to  hand  over  to  him  when  he  hid 
received  it.  That  is  a  perfectly  legal  contract."  And  Bowsir,  L.  J.,  said :  "It  is  to 
be  observed  that  the  original  contract  of  betting  is  not  an  illegal  one,  but  only  ose 
which  is  void.  If  the  person  who  has  betted  pays  his  bet,  he  does  nothing  wrong;  he 
only  waives  a  benefit  which  the  statute  has  given  to  him,  and  confers  a  good  title  lo 
the  money  on  the  person  to  whom  he  pays  it.  Therefore  when  the  bet  is  paid  the 
transaction  is  completed ;  and  when  it  is  paid  to  an  agent,  it  cannot  be  contended  that 
it  is  not  a  good  payment  for  his  principal.  If  not,  how  monatrous  it  would  be  that  the 
agent,  who  has  received  money  which  belongs  to  his  principal,  and  which  he  leceired 
for  his  principal,  and  only  on  that  account,  should  be  allowed  to  say  that  the  payment 
was  bad  and  void.  The  truth  is  that  the  contract  under  which  he  received  the  money 
for  his  principal  is  not  affected  by  the  collateral  contract  under  which  the  money  vae 
paid  to  him." 

And  see  Farmer  u,  Russell,  1  B.  &  P.  296  (1798) ;  Armstrong  v.  Toler,  II  Wheat. 
258,  271  (1826);  Sharp  v,  Taylor,  2  PhU.  801  (1849);  Brooks  v.  Martin,  9  Wall  71 
(1863). 

Compare  Snell  v.  Dwight,  120  Mass.  9,  15*19  (1876). 

See  also  Biddle  o.  Bond,  6  B.  &  S.  225  (1865).  —Eix 


SECT.  IL]  THOMPSON  V.   HAVELOCK.  907 


THOMPSON  V.  HAVELOCK 
Nisi  Prius.     1808. 

[1  Camp.  527.] 

This  was  an  action  for  money  had  and  received. 

In  April,  1800,  the  plaintiff  was  at  Sn]3'rna  as  captain  of  the  ship 
'^Lord  Nelson,"  of  which  the  defendant  was  owner.  There  he  en« 
tei*ed  into  an  agreement  with  the  deputy  commissary  of  the  English 
army  in  Egypt,  to  let  the  ship  to  government  for  six  months.  Having 
stipulated  that  his  owner  should  have  40«.  per  ton  per  month,  he  re* 
quired  that  he  himself  should  be  allowed  the  usual  primage.  The 
commissary  refused  to  make  any  allowance  by  way  of  primage,  the 
Alight  being  so  very  high ;  but,  as  he  expected  great  assistance  from 
the  plaintiff's  skill  and  activity  in  managing  the  transport  service  in 
that  quarter,  he  agreed,  that  instead  of  primage.  Captain  Thompson, 
for  his  personal  exertions  in  the  public  service,  should  be  allowed  la. 
per  ton  per  month  upon  the  tonnage  of  the  ^^Lord  Nelson."  The 
plaintiff  and  the  ship  remained  in  the  Mediterranean  under  this  con- 
tract about  nine  months ;  and  the  defendant  afterwards  received  from 
government  the  money  which  they  had  thus  earned.  The  question  was, 
whether  the  plaintiff  as  captain,  or  the  defendant  as  owner  of  the  ship, 
was  entitled  to  the  Is.  per  ton  per  month.  On  the  part  of  the  plaintiff 
It  was  proved  that,  by  the  usage  of  the  Mediterranean  trade,  if  he  had 
brought  home  a  cargo  of  merchandise  from  Smyrna  (which  he  was 
alK>nt  to  do  when  he  entered  into  the  service  of  government) ,  he  would 
have  been  entitled  to  a  primage  of  £5  per  cent,  upon  the  freight,  and 
that  while  he  continued  in  the  service  of  government,  his  personal 
exertions,  independentlj'  of  the  ship,  were  of  considerable  benefit  to 
the  public. 

Lord  Ellekborouoh.  Is  it  contended  that  a  servant  who  has  en- 
gaged to  devote  the  whole  of  his  time  and  attention  to  my  concerns,  may 
hire  out  his  services,  or  a  part  of  them,  to  another?  It  would  have  been 
a  different  thing  if  the  owner  had  been  suing  for  this  money ;  but  I  am 
clearly  of  opinion  that  at  all  events  the  present  plaintiff  has  no  right 
to  it.  Under  this  contract,  he  must  have  been  taken  from  superintend- 
ing the  defendant's  ship ;  and  I  don't  know  how  far  it  might  go,  if  such 
earnings  could  be  recovered  in  a  court  of  justice.  No  man  should  be 
allowed  to  have  an  interest  against  his  duty.  I  will  assume  that  the 
plaintiff  obtained  as  high  a  freight  as  possible  for  his  owners,  and  that 
his  services  to  government  were  meritorious.  Still  there  would  be  no 
secarity  in  any  department  of  life  or  of  business,  if  servants  could 
legBWy  let  themselves  out  in  whole  or  in  part.  My  opinion  upon  the 
subject  is  quite  decisive ;  and  if  it  be  doubted,  I  beg  that  a  bill  of 
exceptions  may  be  tendered. 
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The  plaintiff's  counsel  acquiesced  in  this  decision ;  and,  upon  the 
recommendation  of  the  chief  justice,  it  was  agreed  that  the  defendant 
should  make  the  plaintiff  an  allowance  for  primage.^ 

Park  and  Abbott  for  the  plaintiff. 

The  Attorney-General,  Oarrowj^  and  Marryat  for  the  defendant 


ROBINSON,  Appellant,  v.  MOLLETT  and  oihebs. 

Respondents. 

House  of  Lords.    1875. 

[L.  R.  7  H,  L.  802.] 

This  was  an  appeal  against  a  judgment  given  in  the  Conrt  of  Com- 
mon Pleas  for  the  plaintiffs  (now  the  respondents)  on  a  case  stated, 
which  judgment,  through  an  equal  division  of  opinion  among  the 
Judges  in  the  Exchequer  Chamber,  had  stood  affirmed. 

Robinson  was  a  merchant  at  Liverpool ;  Mollett,  Bull,  db  Unswortfa 
were  tallow  brokers  in  London.  On  the  2d  of  April,  1869,  Unsworth 
was  in  Liverpool  and  saw  Robinson,  who  then  gave  him  an  order  to 
purchase  for  him  (Robinson)  50  tons  of  tallow  at  46«.  6dL  On  the 
29th  of  April  Robinson  sent  up  from  Liverpool  an  order  to  Mollett  & 
Co.  to  purchase  for  him  200  tons  of  tallow  (100  tons  for  himself,  1(K) 
tons  for  a  friend),  to  book  the  whole  to  him,  and  to  make  the  purchiae 
(not  at  a  specified  price,  bat)  on  the  ^'  best  terms."  The  two  orders 
were  for  the  June  delivery. 

Mollett  &  Co.  had  before  bought,  and  did  afterwards  bay,  from 
various  persons  considerable  quantities  of  tallow,  none  specifically  for 
Robinson,  but  proposed  to  supplj'  the  whole  250  tons,  at  the  Jane 
delivery,  out  of  their  various  purchases.  In  their  bought  notes,  sent 
immediately  after  each  of  Robinson's  orders  had  been  given,  Mollett 
&  Co.  said,  *' We  have  this  day  bought  for  your  account,**  and  signed 
these  notes  with  the  addition  of  the  woixjls,  '^  Mollett,  Boll,  &  Uns- 
worth, sworn  brokers."  The  price  of  tallow  fell  in  the  market  between 
the  dates  of  the  orders  and  the  time  for  the  June  delivery.  Whai 
that  time  arrived,  Mollett  &  Co.  tendered  250  tons  of  tallow,  bat 
Robinson  refused  to  accept  the  tallow  so  tendered.  Mollett  &  Co. 
sold  the  tallow,  and  then  brought  assumpsit  to  recover  the  difference^ 
which  amounted  to  £362,  insisting  that  they  were  entitled  to  do  so  io 
virtue  of  the  established  usage  of  the  London  tallow  market. 

The  first  count  of  the  declaration  alleged  that  the  defendant  em- 
ployed the  plaintiffs  as  his  agents  and  brokers  to  purchase  the  tallow, 

1  See  Co.  Lit.  117  (a),  Hargrave's  note  (I). 

See  also,  Diplock  v.  Blackburn,  3  Camp.  43  (1811). 

Compare  JEtna  Ins.  Co.  v.  Church,  21  Ohio  St  492,  498  (1871).  ^  Em 
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and  undertook  to  accept  and  p&y  for  the  tallow  according  to  the  con- 
tract, and  woald  indemnify  the  plaintiff  against  liability  or  loss  they 
might  sustain  b}'  having  made  the  contract  for  the  defendant ;  that  the 
plaintiffs  did,  in  pursuance  of  the  said  emplo^'ment,  and  upon 
the  terms  thereof,  purchase  the  tallow.  Averment  of  performance  of 
all  the  conditions.  Breach,  that  the  defendant  refused  to  accept, 
whereby  plaintiffs  sustained  damage  by  reason  of  the  price  of  tallow 
having  fallen,  etc.,  and  defendant  refused  to  indemnify  the  plaintiffs. 

The  second  count  alleged  an  agreement  between  the  plaintiffs  and 
the  defendant,  that  the  plaintiffs  should  sell  to  him,  and  that  he  should 
buy  and  accept  from  them,  the  tallow,  etc.,  and  stated  the  sale  by  the 
plaintiffs  to  the  defendant,  and  the  refusal  to  accept ;  and  then  there 
were  a  count  for  goods  bargained  and  sold  and  the  money  counts. 

The  defendant  traversed  all  the  allegations  in  the  first  and  second 
counts,  and  then  pleaded  exoneration,  and  discharge,  never  indebted, 
pa3*ment,  and  set-off.     Issue  thereon. 

The  cause  was  tried  before  Lord  Chief  Justice  Bovill  at  the  Lon- 
don sittings  after  Michaelmas,  1869,  when  it  appeared  that  the  plaintiffs 
and  defendant  had  had  several  dealings  together  on  former  occasions ; 
that  the  course  which  the  plaintiffs  had  pursued  on  this  occasion 
(though  the  defendant  was  not  shown  to  have  known  the  fact)  was 
tiiat  which  they  had  ordinarily  pursued  in  their  dealings ;  that  in  these 
cases  the  principals'  names  were  not  disclosed  on  either  side ;  and  that 
by  these  notes  the  plaintiffs  became  bound  personally  to  the  sellers  for 
the  fulfilment  of  the  contracts. 

The  14th  paragraph  of  the  case  stated  that  ^'  settlements  of  trans- 
actions in  tallow  are  usually  made  in  London  in  the  months  of  April, 
Maj',  and  June  respectively,  and  on  the  May  settlement  Messrs.  Simp- 
son &  Co.,  persons  fh>m  whom  the  plaintiffs  had  bought  some  of  the 
tallow  intended  to  be  supplied  to  the  defendant,  failed,  and  were  unable 
to  meet  their  engagements.  Thereupon  the  plaintiffs  and  Simpson  & 
Co.,  having  many  transactions  together  outstanding  in  respect  of  the 
sale  and  purchase  of  tallow,  balanced  and  settled  an  account  thereof, 
wherein  the  quantity  of  tallow  sold  was  set  off  against  the  quantity  of 
tallow  purchased  by  the  plaintiffs  on  account  of  Simpson  &  Co., 
whereby  it  appeared  that  the  plaintiffs  had  sold  between  100  and  200 
tons  more  than  they  had  purchased  on  that  account." 

The  defendant  admitted  that  the  tallow  tendered  was  in  accordance 
with  the  contracts. 

The  29th  paragraph  of  the.  case  was  in  these  terms :  '^  At  the  trial 
it  was  proved  that  there  exists  an  established  custom  in  the  London 
tallow  trade  for  brokers,  when  they  receive  an  order  from  a  principal 
for  the  purchase  of  tallow,  to  make  a  contract  or  contracts  in  their 
own  names  without  disclosing  their  principals,  and  also  to  make  such 
contracts  either  for  the  specific  quantity  of  tallow  so  ordered,  or  to 
include  such  order  with  others  they  may  have  received  in  a  contract  for 
the  entire  quantity,  or  in  any  quantities  at  their  convenience,  at  the 
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game  time  ezchanging  bought  and  sold  notes  with  the  aelliiig  broken 
as  above  described  in  the  present  case,  and  passing  to  their  prindpsk 
a  bought  note  for  the  specific  quantity  ordered  by  them,  as  befoie 
described  in  this  case,  and  that  when  a  broker  so  purchases  in  his  own 
name  he  is  personally  bound  by  the  contract^  and  that  on  the  osoii 
settling-days  the  brokers  balance  between  themselves  the  purchases 
and  sales  so  made,  and  make  or  receive  deliveries  to  or  from  their 
principals,  as  the  case  may  be,  or  if  their  principals  refuse  to  accept 
or  deliver,  then  to  sell  or  buy  against  them,  as  the  case  may  be,  and 
charge  them  with  the  loss,  if  any,  or  if  deliveiy  is  not  required  on 
either  side,  then  any  difference  which  may  arise  from  a  rise  or  fall  in 
the  market  is  paid  by  the  one  to  the  other.  This  custom  does  not 
exist  at  Liverpool,  and  was  unknown  to  the  defendant.  The  whole  of 
the  transactions  and  dealings  in  the  present  case  were  carried  out  in 
accordance  with  this  custom.'* 

A  verdict  was  taken  for  the  plaintiffs  for  £362,  subject  to  lesfe 
reserved  to  enter  a  nonsuit.  The  case  was  afterwards  aigued,  and  the 
judges  differed  in  opinion,  Lord  Chief  Justice  Bovill  and  Mr.  Jostioe 
Montagus  SiirrB  being  of  opinion  that  the  plaintiA  were  entitled 
to  have  the  verdict  entered  for  them,  and  Mr.  Justice  Willbs  and  Mr. 
Justice  Keating  being  of  opinion  that  a  nonsuit  ought  to  be  entered 
L.  R.  5  C.  P.  646.  On  appeal,  the  judges  in  the  Exchequer  Chamber  wers 
also  equall}'  divided  in  opinion,  L.  R.  7  C.  P.  84,  and  so  the  judgment 
of  the  court  below  stood  affirmed.     This  appeal  was  then  brought 

The  judges  were  summoned,  and  Mr.  Justice  Blackburn,  Mr.  Jostioe 
Mellor,  Mr.  Justice  Brett,  Mr.  Baron  Cleasbt,  Mr.  Justice  GaorBf 
and  Mr.  Baron  Amphlett  attended. 

Mr.  Cohen,  Q.  C.  {Mr.  C.  P.  JBuUy  Q.  C,  and  Mr.  M  I>cmd$<m 
were  with  him),  for  the  appellant  Robinson. 

Mr.  JBetyamin,  Q.  C,  and  Mr.  Waikin  WiUiams^  Q.  C,  for  the 
defendants  in  error. 

The  Lord  Chancellor  proposed  the  following  question  to  the 
judges :  Whether  the  judgments  of  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber  were  right? 

Mellor,  J.  The  further  consideration  of  this  case,  and  the  argu* 
ment  addressed  to  your  lordships  by  the  learned  counsel  at  the  bar, 
have  failed  to  convince  me  tliat  the  opinion  which  I  expressed  in  the 
Court  of  Exchequer  Chamlier,  L.  R.  7  C.  P.  99,  is  erroneous. 

Indeed,  I  feel  more  strongly  than  I  there  expressed  m3'self,  as  to  the 
mischievous  consequences  likely  to  result  from  permitting  evidence  of 
usages  to  be  admitted  beyond  the  limit  already  prescribed  by  decided 
cases,  and  I  have  always  understood  that  limit  to  be,  that  such  evi- 
dence is  admissible  only  to  explain  mercantile  expressions  and  to  add 
incidents,  or  to  annex  usual  terms  and  conditions  which  are  not  in- 
consistent with  the  written  terms  between  the  parties.  Brown  v.  BjTne, 
8  EL  <!^  BL  703-715 ;  Humfrey  v.  Dale,  7  EL  &  Bl.  266,  274,  and 
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that  it  cannot  be  admitted  to  oonvert  a  broker  employed  to  bu}-  for 
his  employer,  into  a  principal  to  sell  to  him,  unless  in  cases  where 
the  person  employing  the  broker  knows  and  assents  to  the  deal- 
ing on  the  footing  of  sach  custom.  The  custom  with  regard  to 
the  mode  of  buying  and  selling  is  described  in  the  case,  and  I  sub- 
mit, with  deference  to  your  lordships'  consideration,  that  it  would  be 
diflQcult  to  conceive  any  practice  or  custom  of  a  market  so  opposed  to 
the  well-understood  character  and  authority  of  a  broker.  In  the  lan- 
guage of  my  brother  Hannen,  in  the  court  below,  L.  B.  7  C.  P.  98 : 
^^  It  appears  to  me  to  amount  to  a  custom  for  a  broker  in  the  tallow 
trade  in  London,  to  do  something  entirely  inconsistent  with  the  char- 
acter of  a  broker,  viz.,  to  convert  himself,  from  an  agent  to  buy  for 
his  employer,  into  a  principal  to  sell  to  him." 

In  the  present  case  the  mode  in  which  the  contract  is  said  to  have 
been  performed  was  not  by  purchasing  50  tons  of  tallow  on  account  of 
the  appellant,  or  actually  appropriating  to  him  50  tons  firom  the  larger 
purchase  made  by  the  respondents  from  Simpson  &  Co.  as  stated  in  the 
case,  but,  in  fact,  the  respondents  did  no  more  than  form  an  intention 
to  appropriate  50  tons  out  of  the  150  tons  so  purchased  by  them  fh)m 
Simpson  &  Ck>.,  but  which,  according  to  the  usage  set  out,  would,  as 
stated  by  my  brother  Cleasby,  L.  R.  7  C.  P.  95,  '^  only  form  an  item  in 
the  tallow  account  between  Simpson  &  Co.  and  the  plaintiff.'' 

By  this  course  of  dealing  the  defendants  would  lose  the  responsi- 
bUity  of  any  other  "  principal "  than  his  '*  broker." 

It  is  said  by  Willes,  J.,  in  his  judgment  in  the  Court  of  Common 
Pleas,  L.  R.  5  C.  P.  655,  that  *'  it  is  an  axiom  of  the  law  of  principal 
and  agent  that  a  broker  emploj'ed  to  sell  cannot  himself  become  the 
bnyer,  nor  can  a  broker  employed  to  buy  become  himself  the  seller, 
without  distinct  notice  to  the  principal,  so  that  the  latter  may  object  if 
he  think  proper;  a  different  rule  would  give  the  broker  an  interest 
against  his  duty." 

I  agree  in  this,  and  think  that  although  a  custom  of  trade  may  con- 
trol the  mode  of  performance  of  a  contract,  it  cannot  change  its 
intrinsic  character. 

My  experience  as  a  judge  convinces  me  of  the  necessity  of  keeping 
Within  strict  limits  the  shifting,  varying,  and  constantly  expanding 
Dsages,  by  which  it  is  sought  to  change  or  affect  the  written  terms  of 
contracts  of  this  description. 

A  person  who  authorizes  a  broker  to  buy  in  a  market  the  usages  ot 
which  are  not  known  to  him,  may  reasonably  expect  to  find  that  the 
mode  of  dealing  in  that  market  may  not  be  in  all  respects  such  as  he 
would  anticipate,  but  he  can  hardly  be  supposed  to  contemplate  tliat 
the  universal  acceptance  of  the  nature  and  dealing  of  a  broker  to  buy 
for  him  will  be  converted  into  a  principal  to  sell  to  him. 

As  the  usage  in  question  appears  to  me  whoU}*  inconsistent  with  the 
written  terms  between  the  parties,  I  answer  your  lordships'  question 
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by  saying  that  in  my  opinion  the  judgments  of  the  Coarts  of  CommoD 
Pleas  and  Excheqaer  were  not  right  and  ought  to  be  reversed.' 

Lord  Chelmsford.  My  Lords,  the  great  difference  of  jadicial  opin* 
Ion  in  this  case  has  led  to  the  extraordinary  result  of  tiiere  being 
nothing  but  a  formal  Judgment  given  in  both  the  courts  below.*  .  .  . 

In  the  arguments  and  in  the  judgments  in  this  case,  it  seems  to 
have  been  taken  for  granted  that  the  custom  applies  in  the  case  of  t 
single  transaction  of  a  broker  buying  in  the  market  upon  the  order  of 
a  principal.  But  upon  a  careful  examination  of  the  terms  of  the 
custom  as  stated,  it  appears  to  me  that  it  merely  r^nlates  the  deal- 
ings of  brokers  amongst  themselves,  in  buying  and  selling  as  principals^ 
and  the  mode  of  adjusting  and  settling  accounts  with  each  other,  and 
that  no  part  of  it  is  applicable  to  the  ordinary  employment  of  a  broker 
engaged  to  buy  for  a  real  principal 

Assuming,  however,  that  the  custom  would  have  applied  in  the 
present  case  if  it  had  been  known  to  the  appellant  at  the  time  of  em- 
ploying the  respondents  as  his  brokers,  the  question  arises  whether  it 
is  of  such  a  nature  as  to  be  binding  on  a  person  who  is  ignorant  of  its 
existence,  by  merely  employing  a  broker  to  buy  for  him  in  the  maiket 
where  the  custom  prevails. 

The  effect  of  this  custom  is  to  change  the  character  of  a  broker,  who 
is  an  agent  to  buy  for  his  emploj'er,  into  that  of  a  principal  to  sell  to 
him.  No  doubt  a  person  employing  a  broker  may  engage  his  services 
upon  an}'  terms  he  pleases  ;  and  if  a  person  employs  a  broker  to  trans- 
act  for  him  upon  a  market  with  the  usages  of  which  the  principal  is 
unacquainted,  he  gives  authority  to  the  broker  to  make  contracts  upon 
the  footing  of  such  usages,  provided  they  are  such  as  regulate  the 
mode  of  performing  the  contracts,  and  do  not  change  their  intrinsic 
character.  It  was  not  contended  in  the  present  case  that  if  the  re> 
spondents  were  employed  in  the  ordinary  character  of  brokers,  they 
had  performed  their  duty  to  their  employer.  Of  course,  if  the  appd* 
lant  knew  of  the  existence  of  the  usage,  and  chose  to  employ  the 
respondents  without  any  restriction  upon  them,  he  might  be  taken  to 
have  authorized  them  to  act  for  him  in  conformity  to  such  usage.  .  .  . 

I  submit  to  3'our  lordships,  that  the  judgments  of  the  Common  Pleas 
and  of  the  Exchequer  Chamber  ought  to  be  reversed,  and  the  judg- 
ment entered  for  the  defendant  Robinson.* 

Judgment  of  the  Court  of  Mcchequer  Chamber  reverMd, 
and  judgment  entered  for  the  defendant.^ 

^  Bbett,  J.,  Clbabbt,  B.,  and  Grovb,  J.,  also  gave  opiDions  for  revemL 
Blackburn,  J.,  gaye  an  opinion  for  affirmance.    Amphlbtt,  B.,  also  disMiited 

—  Ed. 

'  From  this  opinion  have   been  omitted   passages  stating  and  discoflnng  the 

facts.  —  Ed. 

*  The  Lord  Chancellor  (Lord  Caibns),  Lord  Hathbrlbt,  and  Lord  D'Haqas 
toncnrred  without  giving  formal  opinions.  ^  Ed. 

*  On  the  qnestion  whether  an  agent  can  ever  sell  his  own  property  to  hii  piiadpdL 
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BELL  V.   McCONNTSLL. 
Supreme  Court  of  Ohio.     1881. 

[87  Ohio  St.  896.] 

Error  to  the  District  Coart  of  Mahoning  County. 

The  original  action  was  brought  by  Arthur  B.  McConnell,  a  real- 
estate  broker,  to  recover  certain  commissions  claimed  to  have  been 
earned  in  making  an  exchange  for  the  defendants,  William  Bell  and 
others,  now  plaintiffs  in  error,  of  certain  real  estate,  to  wit,  certain 
city  lots,  with  one  Augustus  Neal,  for  certain  other  real  estate,  upon 
terms  satisfactory  to  the  defendants,  upon  an  express  agreement  for 
commissions  at  the  rate  of  three  per  cent  of  the  value  of  the  property 
exchanged. 

The  defendants,  by  answer,  among  other  things,  alleged  that,  before 
the  alleged  employment  by  the  defendants,  the  plaintiff  had  been  em- 
ployed by  said  Neal  to  sell  or  exchange  a  certain  farm  of  said  Neal, 
to  wit,  the  same  property  given  in  exchange  to  defendants,  upon  such 
terms  as  might  be  approved,  for  an  agreed  compensation  at  the  rate  of 
four  per  cent  of  the  value  thereof;  and  that,  at  the  time  said  exchange 
was  effected,  said  Neal  had  no  knowledge  or  information  of  the  alleged 
empIo3'ment  of  the  plaintiff  by  defendants. 

The  plaintiff,  by  reply,  alleged,  in  effect,  that  said  Neal^  at  the  time 
said  exchange  was  negotiated,  had  knowledge  of  his  emploj-ment  by 
the  defendants. 

On  the  trial  testimony  was  offered  by  each  party  tending  to  prove 
the  issue  in  accordance  with  the  respective  allegations;  and  there- 
upon the  plaintiff  requested  the  court  to  charge  the  jury  as  follows : 

^^  That  if  the  jury  find  from  the  evidence  that  said  defendants  em- 
ploj'ed  said  plaintiff  to  act  as  their  agent  in  the  exchange  of  the 
propert}'  mentioned  and  described  in  the  petition  for  the  farm  of  Mr. 
Neal,  located  in  said  township  of  Boardman,  or  employed  him  to  aid 
and  assist  in  such  exchange,  and  agreed  to  pay  him  three  per  cent 
commission  on  said  property,  and  at  the  same  time  knew  that  said 
plaintiff  was  the  agent  of  said  Neal  for  the  sale  or  exchange  of  said 
farm,  and  that  he  was  acting  as  his  agent,  and  that  said  defendant 
assented  thereto  and  agreed  to  pay  said  commission,  and  that  said 
Neal  knew  that  said  plaintiff  was  acting  agent  of  said  defendant  in 

flee  Rothschild  v.  Brookman,  2  Dow  &  Clark,  188  (1831);  Gillett  v.  Peppercorne, 
3  Beay.  78  (1840) ;  Conkey  v.  Bond.  36  N.  Y.  427  (1867). 

On  the  question  whether  the  agent  can  ever  become  the  purchaser  of  property  en- 
trusted  to  him  by  his  principal,  see  rx)wther  ».  Lowther,  13  Ves.  Jr.  95,  103  (1806) ; 
Rothechild  v.  Brookman,  2  Dow  &  Clark,  188  (1831) ;  Kerfoot  v.  Hyman,  52  111.  512 
(1S69)  ;  Bnckman  v.  Bergholz,  37  N.  J.  L.  437  (1874) ;  Bain  v.  Brown,  56  N.  Y.  28S 
(1874) ;  De  Bnssche  v.  Alt,  8  Ch.  D.  286  (C.  A.  1878) ;  Porter  v.  Woodruff,  36  N.  J. 
Bq.  174  (1882);  Jansen  r.  Williams,  36  Neb.  869  (1893).-£d. 
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said  exchange,  and  assented  thereto,  and  agreed  to  pay  said  plaintiflf 
the  commission  stipulated  in  the  written  contract  of  agency*,  said  plain- 
tiff would  be  entitled  to  recover  in  this  case/'  but  the  court  refused  to 
charge  the  jury  as  above  requested,  and  did  charge  as  follows : 

^'That  if  you  find  that  Neal  emploj'ed  plaintiff  to  sell  or  exchange 
his  farm  in  Boardman  for  cash  or  property,  and  agreed  to  pay  him  for 
such  services,  and  if  while  so  employed,  defendant  Bell  and  others 
employed  plaintiff*  to  find  a  purchaser  for  their  (defendants')  cit}'  prop* 
ert}',  or  one  who  would  exchange  country  property  for  it,  and  if  plain- 
tiff's dut}'  was  simply  to  bring  the  buyer  and  seller  together,  and  for 
that  service  defendants  agreed  to  pay  plaintiff  a  fixed  amount,  and  if 
plaintiff  performed  that  service  the  defendants  are  bound  in  law  to  pay 
said  amount  so  fixed,  even  though  plaintiff  was  acting  as  agent  for  the 
party  —  in  this  case  Neal  —  so  introduced. 

^^  But  I  say  to  you,  if  the  contract  between  plaintiff  and  defendants 
was,  that  plaintiff  should  sell  for,  or  assist  the  defendants  in  selling 
or  exchanging  their  property,  and  did  so  sell  or  exchange  defendants' 
property,  or  assist  them  in  selling  it  to,  or  exchanging  it  with  said 
Neal,  while  he  was  also  acting  for  Neal,  or  assisting  him  in  the  same 
sale  or  exchange,  under  a  contract  with  said  Neal  for  pay  on  the  part 
of  said  Neal  for  such  service  so  rendered  him,  then  plaintiff  is  not 
entitled  to  your  verdict  in  this  case,  even  though  both  Bells  and  Neal 
were  aware  of,  and  assented  to  said  plaintiff's  employment  and  acts  in 
the  premises." 

Exceptions  were  taken  to  the  refusal  to  cliarge  as  requested  and  to 
the  charge  given. 

Verdict  and  judgment  were  rendered  for  the  defendants.  On  petition 
in  error  the  judgment  of  the  Court  of  Common  Pleas  was  reversed,  and 
this  proceeding  is  prosecuted  to  reverse  the  judgment  of  reversaL 

H.  B.  Murray  J  for  plaintiff  in  error. 

George  F.  Arrel^  for  defendant  in  error. 

McIlvaine,  J.  This  case  presents  the  single  question :  Can  a  real- 
estate  broker,  who  assumes  to  aid  both  contracting  parties  in  making 
an  exchange  of  real  estate,  recover  compensation  for  his  services  from 
either,  upon  an  express  promise  to  pay,  in  a  case  where  each  principal 
had  full  knowledge  of  and  assented  to  the  double  employment  ? 

It  has  been  decided  (Rupp  v»  Sampson,  16  Gray,  «S98,  and  Siegel  v. 
Gould,  7  Lans.  177),  and  is  not  doubted,  that  such  broker  may  re- 
cover from  both  or  either  where  his  employment  was  merely  to  brii^ 
the  parties  together ;  and  it  is  equall}'  clear,  both  upon  principle  and 
authority,  that  in  case  of  such  double  employment  he  can  recover  fhxn 
neither,  where  his  employment  by  either  is  concealed  from  or  not  as- 
sented to  by  the  other.  Several  reasons  may  be  given  for  this  rule 
In  law,  as  in  morals,  it  may  be  stated  that,  as  a  principle,  no  servant 
can  serve  two  masters,  for  either  he  will  hate  the  one  and  love  the 
other,  or  else  he  will  hold  to  the  one  and  despise  the  other.  Lake 
xvL  13.     Unless  the  principal  contracts  for  less,  the  agent  is  bound 
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to  serve  him  with  all  his  skill,  judgment,  and  discretion.  The  agent 
cannot  divide  this  dnt}*  and  give  part  to  another.  Therefore,  b}*  en- 
gaging with  the  second,  he  forfeits  his  right  to  compensation  from  the 
one  who  first  employed  himf  By  the  second  engagement,  the  agents 
if  he  does  not  in  fact  disable  himself  from  rendering  to  the  firet  em- 
ployer the  full  quantum  of  service  contracted  for,  at  least  tempts  him- 
self not  to  do  so.  And  for  the  same  reason  he  cannot  recover  from 
the  second  employer,  who  is  ignorant  of  the  first  engagement.  And 
if  the  second  employer  has  knowledge  of  the  first  engagement,  then 
both  he  and  the  agent  are  guilty  of  the  wrong  committed  against  the 
first  employer,  and  the  law  will  not  enforce  an  executory  contract  en- 
tered into  in  fraud  of  the  rights  of  the  first  emplo3*er.  It  is  no  answer 
to  say  that  the  second  emplo3'er  having  knowledge  of  the  first  employ- 
ment should  be  held  liable  on  his  promise,  because  he  could  not  be 
defrauded  in  the  transaction.  The  contract  itself  is  void  as  against 
public  policy  and  good  morals,  and  both  parties  thereto  being  in  pari 
delicto^  the  law  will  leave  them  as  it  finds  them.  Ex  dolo  malo  nan 
oritur  actio. 

The  non-liability  of  the  second  emplo3*er  having  knowledge  of  the 
first  emploj'ment  has  been  maintained  in  the  following  cases :  Fams- 
worth  V.  Hemmer^  1  Allen,  494 ;  Walker  v.  Osgood,  98  Mass.  348 
Smith  V.  Townsend,  109  Mass.  500;  Rice  v.  Wood,  113  Mass.  133 
BoUman  v.  Loomis,  41  Conn.  581 ;  Everhart  v.  Searle,  71  Pa.  St  256 
Morrison  v.  Thompson,  9  Q.  B.  (L.  R.)  480.  But  in  each  of  these 
cases  it  is  strongly  intimated,  if  not  distinctly  announced,  that  a  re- 
covery may  be  had  by  such  agent,  when  he  acted  with  the  knowledge 
and  consent  of  both  principals.  In  Lynch  v.  Fallon,  11  R.  I.  311,  the 
same  general  doctrine  is  held,  and  it  is  said  that  a  broker  acting  at 
once  for  both  vendor  and  purchaser,  assumes  a  double  agency  disap- 
proved of  by  law,  and  which,  if  exercised  without  the  full  knowledge 
and  free  consent  of  both  parties,  is  not  to  be  tolerated.  The  same,  in 
Me3'er  v,  Hanchett,  43  Wis.  246,  wherein  the  question  whether  such 
double  agenc}'  is  consistent  with  public  policy,  though  exercised  with 
the  consent  of  both  parties,  is  left  undecided,  but  it  is  decided  that 
mere  knowledge  of  such  double  agencj*,  without  actual  consent  on  the 
part  of  the  principals,  will  not  entitle  the  agent  to  commissions. 

The  validity  of  such  contracts  of  double  agency,  where  all  the  princi* 
pals  were  fully  advised  and  consented  to  the  double  employment,  was 
more  directly  before  the  courts,  and  affirmed  in  the  following  cases : 
35  N.  Y.  Super.  Ct.  189  ;  Rowe  v.  Stevens,  53  N.  Y.  621 ;  Alexander 
V.  N.  W.  C.  University,  57  Ind.  466 ;  Joslin  v.  Ck)wee,  56  N.  Y.  626 ; 
Adams  Mining  Co.  v.  Senter,  26  Mich.  73 ;  Fitzsimmons  v.  South- 
western Ex.  Co.,  40  Geo.  330 ;  Rolling  Stock  Co.  v.  Railroad,  34  Ohio 
St.  450 ;  Pugsley  v,  Murray,  4  E.  D.  Smith,  245.  See  also  note  by 
Bennett  to  Lynch  v.  Fallon,  16  Am.  L.  Reg.  333. 

Raisin  v.  Clark,  41  Md.  158,  holds  the  contrary  doctrine,  if  knowl- 
edge and  consent  on  the  part  of  the  first  employer  is  to  be  regarded  as 
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fully  proved.  Other  cases  bearing  more  or  less  directly  on  the  point 
might  be  cited ;  but  enough  are  given  to  show  a  want  of  harmony  io 
the  decisions  ;  3'et  we  think  the  decided  current  of  authority  is  in  favor 
of  the  validity  of  such  contracts  where  Ae  consent  of  both  principals 
to  such  double  agency  is  clearly  proved. 

We  admit  that  all  such  transactions  should  be  regarded  with  suspi- 
cion ;  but  where  full  knowledge  and  consent  of  all  parties  interested 
are  clearly  shown  we  know  of  no  public  policj',  or  principle  of  sound 
moralit}',  which  can  be  said  to  be  violated.  It  seems  to  us  rather  that 
public  policy  requires  that  contracts,  fairl}'  entered  into  by  parties  oom- 
peten);  to  contract,  should  be  enforced  where  no  public  law  has  been 
violated,  and  no  corrupt  purpose  or  end  is  sought  to  be  accomplished. 
True,  such  agent  ma}'  not  be  able  to  serve  each  of  his  principals  with 
all  his  skill  and  energy.  He  may  not  be  able  to  obtain  for  his  vendor 
principal  the  highest  price  which  could  be  obtained,  or  for  the  purchaser 
the  lowest  price  for  which  it  could  be  purchased.  But  he  can  render  to 
each  a  service  entirely  free  from  falsehood  and  fraud ;  a  fair  and  valua- 
ble service  in  which  his  best  judgment  and  his  soundest  discretion  are 
full}'  and  freelj'  exercised.  And  in  such  case,  such  service  is  all  that 
either  of  hig  principals  contracted  for.  Undoubtedly,  if  two  persons 
desire  to  negotiate  an  exchange  or  a  bargain  and  sale  of  property,  thej 
may  agree  to  delegate  to  a  third  person  the  power  to  fix  the  terms,  and 
no  suspicion  of  a  violated  public  policy  would  arise.  It  may  be  said 
that  such  third  person  is  an  arbitrator  chosen  to  settle  differences  be- 
tween his  employers,  an  agency  or  office  greatly  favored  in  the  law. 
And  so  it  is.  But  what  is  the  distinction  between  that  employment 
and  the  one  in  the  present  case,  which  should  cause  the  law  to  favor 
the  former  and  abhor  the  latter?    I  can  see  none. 

True,  in  the  case  put,  the  contracting  parties  deal  directly  with  each 
other,  and  in  the  case  at  bar  their  minds  meet  through  the  medium  of 
a  third  person  in  whose  judgment  and  discretion  they  mutually  repose 
confidence.  His  judgment  and  discretion  are  invoked  b}*  each  to  aid 
in  fixing  the  terms  of  a  contract  between  them.  And  after  the  terms 
are  thus  adjusted  through  the  aid  of  their  mutual  agent,  and  ratified 
by  the  parties,  in  the  free  exercise  of  their  own  volitions,  to  hold 
that  the  relation  between  such  agent  and  either  of  his  principals  is  in 
violation  of  a  sound  public  polic}*  supposed  to  rest  on  some  moral 
abstraction,  would  be  a  refinement  in  legal  ethics  too  subtle  for  mj 
comprehension. 

Of  course,  to  relieve  such  double  agent  from  suspicion  that  incon« 
sistent  duties  have  been  assumed,  which  prima /hcie  will  be  presumed, 
it  is  necessary  that  it  should  appear  that  knowledge  of  every  circno- 
stance  connected  with  his  employment  by  either  should  be  oommani- 
cated  to  the  other,  in  so  far  as  the  same  would  naturally  affect  his 
action  ;  but  when  that  is  done,  and  free  assent  is  given  by  each  prindpal 
to  the  double  relation  of  the  agent,  the  right  of  such  agent  to  compensar 
t\on  cannot  be  denied  on  any  just  principle  of  morals  or  of  law. 
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The  refusal  of  the  Court  of  Common  Pleas  to  charge  as  requested, 
and  the  second  proposition  given,  if  not  plainly  in  conflict  with  the 
views  above  expressed,  were  at  least  so  susceptible  of  such  construc- 
tion, that  the  Jur}-  may  have  been  misled.  Hence,  we  think  the  district 
court  did  not  err  in  reversing  the  judgment. 

Judgment  of  district  court  affirmed? 


DAVIS  V.  HAMLIN. 
Supreme  Coubt  of  Illinois.     1883. 

[108  lU.  39.] 

Appeal  from  the  Appellate  Court  for  the  First  District,  —  heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tulbt,  judge,  presiding. 

This  was  a  bill  in  equitj'  brought  by  John  A.  Hamlin,  against 
William  J.  Davis,  seeking  to  have  the  latter  declared  to  be  a  trustee  for 
the  former  of  a  certain  lease  of  the  Grand  Opera  House  in  Chicago, 

1  See  York  Buildings  Co.  i;.  Mackenzie,  8  Bro.  P.  C.  (Tomlin's  ed.),42  (1795); 
New  York  Central  Ins.  Co.  v.  National  Protection  Ins  Co.,  14  N.  Y.  85  (1856) ;  Rice 
V.  Wood,  113  Mass.  133  (1873);  Morison  v,  Thompson,  L.  R.  9  Q.  B.  549  (1874); 
Rannej  v.  Donovan,  78  Mich.  318  (1889). 

In  Empire  State  Ins.  Co.  v.  American  Central  Ins.  Co.,  138  N.  Y.  446  (1893),  Eari^ 
J.,  for  the  conrt,  said :  "  It  is  not  donbted  that  the  same  person  may  sometimes  act 
as  agent  for  the  two  parties  in  the  same  transaction.  Bnt  he  can  do  so  only  in  case 
he  has  no  discretion  to  exercise  for  either  party.  An  agent  to  sell  for  one  party  may 
also  act  as  agent  for  the  bnyer,  bat  only  in  case  the  price  and  terms  of  sale  have  been 
fixed  by  each  party,  so  that  nothing  is  left  to  his  discretion.  But  an  agent  to  sell  in- 
trusted  with  a  discretion,  and  thus  bonnd  to  obtain  the  best  price  he  can,  cannot  bay 
for  himself  or  as  agent  for  another.  In  snch  a  case  he  woald  occapy  antagonistic 
positions,  and  there  would  be  a  conflict  of  interests.  He  conld  not  faithfnlly  serve  the 
one  party  without  betraying  the  interests  of  the  other.  He  woold  at  least  be  ander 
great  temptation  to  betray  the  interest  of  one  of  the  parties.  So  a  person  may  some- 
times act  as  agent  of  both  parties  in  the  making  of  any  contract.  Bat  he  cannot  do 
so  when  he  is  invested  with  a  discretion  by  each  party,  and  when  each  is  entitled  to 
the  benefit  of  his  skill  and  jadgment." 

In  Knaos  v.  Krueger  Brewing  Co.,  142  N.  Y.  70  (1894),  Peckham,  J.,  for  the 
oonrt,  said :  *'  It  is  nndeniable  that  where  the  broker  or  agent  is  invested  with  the 
least  discretion,  or  where  the  party  has  the  right  to  rely  on  the  broker  for  the  benefit 
of  his  skill  or  jndgment,  in  any  snch  case  an  employment  of  the  broker  by  the  other 
aide  in  a  similar  capacity,  or  in  one  where  by  possibility  his  duty  and  his  interest 
might  clash,  would  avoid  all  his  right  to  compensation.  The  whole  matter  depends 
upon  the  character  of  his  employment.  If  A.  is  employed  by  B.  to  find  him  a  par- 
chaser  for  his  hoase  upon  terms  and  conditions  to  be  determined  by  B.  when  he  meets 
the  purchaser,  I  can  see  nothing  improper  or  inconsistent  with  any  duty  he  owes  B. 
for  A.  to  accept  an  employment  from  C.  to  find  one  who  will  sell  his  house  to  C.  upon 
terms  which  they  may  agree  upon  when  they  meet.  And  there  is  no  violation  of  duty 
In  SQch  case  in  agreeing  for  commissions  from  each  party  upon  a  bargain  being 
•truck,  or  in  failing  to  notif  j  each  party  of  his  employment  by  the  other."  —  Ed. 
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whicli  Davis  had  obtained  for  himself  from  William  Borden.  Upon  the 
hearing  the  circuit  court  decreed  the  relief  prayed  for.  The  decree  was 
affirmed  by  the  Appellate  Court  for  the  First  District^  and  the  defend- 
ant appealed  to  this  court. 

The  facts  appearing  from  the  evidence  are,  that  Hamlin  was  the 
lessee  and  manager  of  the  theatre  known  as  the  Grand  Opera  House, 
in  the  city  of  Chicago,  and  for  some  ten  jears  had  occupied  the  prem- 
ises, first  as  owner,  and  then  as  lessee.  After  the  Chicago  fire,  in  1871, 
he  purchased  the  lots  and  built  thereon  the  building,  and  has  used  it 
since  that  time  as  a  place  of  amusement.  He  expended  in  its  construc- 
tion and  improvement  over  $75,000.  Mortgages  had  been  given  upon 
the  lots,  which  were  finally  foreclosed,  and  he  lost  the  title  to  the  lots. 
Subsequently  he  became  a  lessee,  and  contracted  with  William  Borden, 
who  was  then  the  owner  of  the  premises,  that  the  latter  should  fit  up 
the  house  for  a  first-class  opera  house,  and  that  he  would  pay  him  a 
rental,  after  it  was  finished,  amounting  to  about  $18,000  a  year.  The 
building  being  completed  about  the  month  of  August,  1880,  Hamlin 
entered  into  the  possession,  and  opened  it  as  a  place  for  first-class 
entertainments.  He  had  a  lease  which  would  expire  April  23,  1883, 
and  it  was  his  intention  to  continue  permanently  in  this  building  in  the 
amusement  business,  and  at  the  expiration  of  his  lease  to  renew  it 
During  the  first  3'ear  after  opening  his  new  opera  house,  about  the  first 
of  Septemberi  1880,  he  cleared,  over  and  above  all  expenses,  the  sum  of 
$7,000,  and  the  next  year,  from  September,  1881,  to  September,  1882, 
$24,000.  When  he  was  about  to  open  in  September,  1880,  he  secured 
the  services  of  William  J.  Davis,  the  defendant,  as  a  general  business 
manager.  The  evidence  shows  that  the  duties  of  a  manager  or  assist- 
ant manager  are  to  correspond  with  companies,  operas,  troupes,  etc., 
for  engagements  of  from  one  to  four  weeks,  according  to  their  accept- 
ableness,  and  so  arrange  the  engagements,  that  they  will  follow  one 
another  in  future  months  without  loss  of  time.  In  making  these  en- 
gagements it  is  necessary  to  show  the  exact  expense  of  the  house  each 
night,  including  rent,  and  the  custom  of  business  is  to  make  a  settle- 
ment between  the  proprietor  of  the  theatre  and  the  manager  of  the 
attraction,  and  divide  the  money  every  night.  Davis,  about  September, 
1880,  entered  upon  the  discharge  of  his  duties,  and  from  that  time  until 
the  making  of  the  lease  in  question  continued  in  the  management  of 
the  theatre.  For  this  service  he  received  $50  per  week  as  a  fixed  salary, 
and  ten  per  cent  of  the  profits. 

Respecting  the  renewal  of  the  lease  there  is  but  the  uncontradicted  tes- 
timony of  Davis  and  Hamlin  themselves.  Davis  testifies  the  first  nego- 
tiation he  had  with  Borden  was  about  December  1,  1881.  He  went  to 
Borden  for  the  purpose  of  purchasing  the  theatre,  and  oflTered  $200,000 
for  it  Borden  did  not  care  to  selL  and  inquired  what  rent  Davis 
would  be  willing  to  pay,  and  Davis  said,  ten  per  cent  on  Borden's 
valuation  of  it,  if  it  did  not  run  above  $225,000.  Borden  asked  Davis 
if  he  would  give  that  rent,  and  Davis  said  he  would,  if  there  was  any 
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Dse  of  bis  makiog  an  offer  for  it,  —  if  the  theatre  was  in  the  market. 
Borden  said  he  was  going  to  New  York,  and  would  see  Davis  on  his 
return.  Davis  sa3*s  he  next  saw  Borden  on  the  19th  of  January,  1882, 
when  he  called  upon  Borden  in  Chicago  in  response  to  a  note  from 
Borden  to  do  so.  Borden  then  inquired  of  Davis  what  he  would  give 
for  the  lease  of  the  theatre.  Davis  told  him.  Borden  did  not  accept 
tho  offer,  but  asked  Davis  to  see  him  another  day,  and  after  further 
negotiation,  Borden,  on  the  24th  of  January,  1882,  executed  to  Davis 
a  lease  of  the  theatre  for  the  term  of  ten  years,  at  the  rental  of  $22,500 
per  year.  Davis  says  he  told  Borden,  at  the  interview  on  January  19, 
that  Hamlin  would  pay  him  nearly  double  what  Davis  offered  for  the 
theatre,  because  Hamlin  had  told  him  (Davis)  that  he  would  pay 
$40,000  a  year  for  the  theatre,  and  sink  $10,000  from  his  private  in- 
come, before  he  would  surrender  it,  but  Borden  said  he  thought  Hamlin 
was  *' blowing." 

Hamlin  testifies  that  soon  after  the  opening,  in  1880,  he  made  appli* 
cation  to  Borden  for  a  lease  to  him  and  one  Nunnemacher  for  twenty 
years,  which  Borden  declined,  then,  to  give;  that  the  next  talk  he  had 
with  Borden  was  in  New  York,  between  the  middle  of  December,  1881, 
and  the  middle  of  January,  1882,  when  he  told  Borden  he  would  take  a 
lease  for  any  term  of  years,  and  would  pay  all  that  it  was  possible  for 
anj'  prudent  business  man  to  pay,  and  would  pay  as  much  rent  as  any- 
body. Borden  said  he  would  talk  it  over  the  next  week  in  Chicago. 
Subsequently  he  had  two  interviews  in  Chicago  with  Borden  on  the 
sabject.  At  the  second  one  he  offered  $20,000  per  3'ear  rent,  but 
Borden  declined  to  take  it,  saying  he  must  see  the  other  parties  first ; 
that  there  were  two  persons  he  had  offers  from ;  that  they  were  mana- 
gers, and  Chicago  men.  Hamlin  testifies  that  he  went  immediately  to 
Davis,  and  inquired  of  him  if  he  was  attempting  to  secure  a  lease  of  the 
Grand  Opera  House,  and  Davis  answered  no  —  that  he  was  not.  He 
said  he  then  told  Davis  what  he  had  just  learned  from  Borden,  and  that 
he  would  pay  double  the  value  of  the  theatre  rather  than  anybody  else 
should  have  it  Davis  said  to  him :  ^'  I  would  not  give  an  extravagant 
price  for  it  if  I  were  3'ou ;  I  would  not  give  a  dollar  more  than  it  is 
worth.*'  The  parties  agree  as  to  this  interview  and  conversation,  differ* 
ing  only  as  to  its  date,  Davis  testifying  that  it  was  on  the  17th,  and 
Hamlin  that  it  was  on  the  23d  of  January,  1882. 

The  evidence  was  that  a  theatre  well  managed  has  a  good-will,  of 
value,  attached  to  it ;  that  there  were  only  four  first-class  theatres  in 
Chicago,  including  the  Grand  Opera  House,  and  there  was  no  proba- 
bility that  Hamlin  could  get  another  theatre  without  building  a  new 
one. 

Mr.  E.  Jamieson  and  Mr,  X.  W.  Perce^  for  the  appellant 

Mr,  L.  Swett  and  Messrs,  Quigg  it  TuthtUj  for  the  appellee. 

Sheldon,  C.  J.  Under  the  facts  in  this  case  the  only  question 
arising  is,  whether  Hamlin,  by  reason  of  Davis'  agency  and  confiden- 
tial relation  to  him,  is  entitled  to  the  benefit  of  the  lease  executed  by 
Borden  to  Davis. 
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In  the  employment  of  an  agent  the  principf  I  bargains  for  the  duio- 
terested  skill,  diligence,  and  zeal  of  the  agent  for  his  own  ezclosive 
benefit.  Upon  entering  into  the  employ  of  Hamlin,  there  rested  upon 
Davis  the  duty  of  fidelity  to  his  employer's  interest,  and  of  acting  for 
the  furtherance  and  advancement  of  the  business  in  which  he  was  en- 
gaged, and  not  in  its  injur}'.  We  view  the  whole  conduct  of  Davis  in 
regard  to  the  lease  in  question  as  violative  of  the  duty  of  the  relation  in 
which  he  stood  toward  Hamlin.  His  first  offer  to  rent  the  premises 
fh>m  Borden,  about  December,  1881,  was  an  act  hostile  to  the  interest 
of  his  employer.  He  offered  Borden  a  rent  which  was  nearly  $5,000  in 
excess  of  the  rent  which  Hamlin  was  then  paying.  Borden  knew  that  this 
was  an  offer  made  upon  an  exact  knowledge  of  the  profits  of  the  busi- 
ness, which  Davis,  from  his  employment,  had  peculiar  means  of  know- 
ing, and  the  natural  effect  would  be  to  cause  Hamlin  to  pay  an  enhanoed 
rent  when  he  should  come  to  ask  for  a  renewal  of  his  lease.  Davis 
violated  the  duty  of  his  relation  in  concealing  from  Hamlin  that  he  was 
attempting  to  get  the  lease.  Davis  excuses  his  denial  to  Hamlin  of 
such  attempt  by  saying  that  this  was  on  January  17,  and  that  itwastrae 
that  at  that  time  he  was  not  making  such  an  attempt,  bat  had  given  it 
over,  not  up  to  that  time  having  received  any  response  fh>m  Borden  to 
Davis'  offer  to  rent,  made  on  December  1 ,  and  that  he  was  then,  on 
January  17,  making,  or  had  made,  preparations  to  go  into  another  busi- 
ness. Taking  this  to  be  so,  we  find  Davis  only  two  days  later,  Janaaiy 
19,  in  the  act  of  negotiation  for  the  lease,  and  making  an  offer  to  Borden 
for  the  lease,  which  the  latter  took  time  to  consider.  Now,  Davis  knew 
that  it  was  of  vital  importance  to  the  interest  of  Hamlin  that  the  latter 
should  get  a  renewal  of  his  lease ;  that  Hamlin  was  most  anxious  to 
ascertain  whether  Davis  —  who  alone,  with  Hamlin,  had  exact  knowl- 
edge of  the  profits  of  the  business  —  was  in  competition  for  the  lease ; 
and  f^om  Davis,  onl}*^  two  days  before,  denjnng  that  he  was  competing 
for  the  lease.  Davis  knew,  on  January  19,  that  the  belief  was  resting 
on  Hamlin's  mind,  from  what  Davis  had  told  him  two  days  before,  tiiit 
Davis  was  not  a  competitor  for  the  lease.  Under  these  circumstances 
Davis  ought  to  have  disabused  the  mind  of  Hamlin  of  the  impression, 
which  Davis  had  caused,  that  the  latter  was  not  attempting  to  get  the 
lease,  and  have  informed  Hamlin  of  what  the  fact  was,  to  give  to  the 
latter  the  opportunity  to  act  accordingl}',  and  Davis'  not  doing  so  wast 
breach  of  good  faith  towards  his  emploj^er. 

The  obtaining  of  the  lease  by  Davis  amounted  to  a  virtual  destruction 
of  his  employer's  whole  business  at  the  termination  of  the  old  lesse, 
nnder  which  the  latter  was  holding.  'B}'  some  ten  years  of  labor  Hamlin 
had  built  up  a  business  of  a  very  profitable  character.  There  was  a 
good- will  attached  to  it,  which  was  valuable.  Hamlin  was  intending  to 
make  it  a  lifetime  business.  Sustaining  this  lease  to  Davis,  at  the  end 
of  Hamlin's  lease,  April  16,  1883,  all  this  business  would  oome  to  in 
end,  and  pass,  good-will  and  all,  from  Hamlin,  the  employer,  into  the 
hands  of  Davis,  the  employee.    And  this  would  have  been 
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by  the  means  of  a  renewal  lease  obtained  by  a  confidential  agent,  in 
violation  of  the  duty  of  his  relation,  and  acquired,  presumably,  because 
of  peculiar  means  of  knowledge  of  the  profitableness  of  the  business, 
afforded  him  by  the  confidential  position  in  which  he  was  employed.  A 
personal  benefit  thus  obtained  by  an  agent,  equity  will  hold  to  inure  for 
the  benefit  of  the  principal. 

Public  policy,  we  think,  must  condemn  such  a  transaction  as  that  in 
question.  To  sanction  it  would  hold  out  a  temptation  to  the  agent  to 
speculate  off  from  his  principal  to  the  latter's  detriment.  Davis  very 
well  knew  that  his  employer  would  be  willing  to  pay  a  much  higher 
rent  than  that  at  which  he  obtained  the  lease,  and  that  he  could  dispose 
of  the  lease  to  Hamlin  at  a  laxge  profit  to  himself,  and  such  means  of 
knowledge  was  derived  from  his  position  as  agent.  If  a  manager  of  a 
business  were  allowed  to  obtain  such  a  lease  for  himself,  there  would  be 
laid  before  him  the  inducement  to  produce  in  the  mind  of  his  principal 
an  under-estimate  of  the  value  of  the  lease,  and  to  that  end,  ma^'be,  to 
mismanage  so  as  to  reduce  profits  in  order  that  he  might  more  easily 
acquire  the  lease  for  himself. 

It  is  contended  by  appellant's  counsel  that  the  rule  we  apply,  which 
holds  an  agent  to  be  a  trustee  for  his  principal,  has  no  application  to 
the  case  at  bar,  because  Davis  was  not  an  agent  to  obtain  a  renewal  of 
the  lease,  and  was  not  charged  with  any  duty  in  regard  thereto ;  that  his 
was  but  the  specific  employment  to  engage  amusements  for  the  theatre, 
and  that  he  was  an  agent  only  within  the  scope  of  that  employment ; 
that  Hamlin,  having  a  lease  which  would  expire  April  16,  1883,  had  no 
right  or  interest  in  the  property  thereafter,  and  that  Davis  in  negotiat- 
ing for  the  lease,  did  not  deal  with  any  property  wherein  Hamlin  had 
an}'  interest,  and  that  such  propertj'  was  not  the  subject  matter  of  any 
trust  between  them.  Although  there  was  here  no  right  of  renewal  of 
the  lease  in  the  tenant,  he  had  a  reasonable  expectation  of  its  re- 
newal, which  courts  of  equity  have  recognized  as  an  interest  of 
value,  secretly  to  interfere  with  which,  and  disappoint,  by  an  agent 
in  the  management  of  the  lessee's  business,  we  regard  as  inconsistent 
with  the  fidelity  which  the  agent  owes  to  the  business  of  his  principal. 
There  was  the  good-will  of  the  business,  which  belonged  to  the  business 
as  a  portion  of  it,  and  this  the  agent  got  for  himself. 

It  is  further  argued  that  the  relation  here  between  Hamlin  and  Davis 
was  that  of  master  and  servant,  or  employer  and  employee,  and  that  the 
rule  has  never  been  applied  to  that  relation  as  a  class,  and  that  the 
classes  coming  within  that  doctrine  are  embraced  within  the  list  of 
defined  confidential  relations,  such  as  trustee  and  beneficiary,  guardian 
and  ward,  etc.  The  subject  is  not  comprehended  within  anj'  such 
narrowness  of  view  as  is  presented  on  appellant's  part  In  applying 
the  rule,  it  is  the  nature  of  the  relation  which  is  to  be  regarded,  and  not 
the  designation  of  the  one  filling  the  relation.  Of  this  principle  Bispham 
says :  ''  The  rule  under  discussion  applies  not  only  to  persons  standing 
in  a  direct  fiduciary  relation  towards  others,  such  as  trustees,  executors^ 
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attome3'8  and  agents,  but  also  to  those  who  occupy  any  position  cot  of 
which  a  similar  duty  ought,  in  equitj'  and  good  morals,  to  ariie." 
(Bispham's  £quity,  sec.  93.)  In  Greenlaw  v.  King,  5  Jur.  19,  Lord 
Chancellor  Cottenham,  speaking  of  this  doctrine,  saj-s :  ^'  The  nile 
was  one  of  universal  application,  affecting  all  persons  who  came  within 
its  principle,  which  was,  that  no  party  could  be  permitted  to  purchase 
an  interest  when  he  had  a  duty  to  perform  which  was  inconsistent  with 
the  character  of  a  purchaser."  ^^  It  is  the  dut^*  of  a  trustee,"  said  Loid 
Brougham,  in  Hamilton  v.  Wright,  9  CI.  &  Fin.  Ill,  ^^  to  do  oothing 
for  the  impairing  or  destruction  of  the  trust,  nor  to  place  himself  in  a 
position  inconsistent  with  the  interests  of  the  trust"  And  on  page  124 : 
''Nor  is  it  only  on  account  of  the  conflict  between  his  interests  and  his 
duty  to  the  trust  that  such  transactions  are  forbidden.  The  knowledge 
which  he  acquires  as  trustee  is,  of  itself,  sufficient  ground  of  disqoaJi- 
fication,  and  of  requiring  that  such  knowledge  shall  not  be  capable  of 
being  used  for  his  own  benefit  to  injure  the  trust."  Although  this  was 
said  of  a  trustee,  we  think  it  may  be  equally  said  here  with  respect  to 
Davis  and  the  business  which  he  was  emplo^'ed  to  manage.  The  rale  we 
apply,  as  to  its  broadness  in  extent,  is  aptly  expressed  in  the  Ameri- 
can note  to  Keech  v.  Sanford,  1  LfCad.  Cases  in  Eq.  53,  as  follows: 
^'  Wherever  one  person  is  placed  in  such  relation  to  another,  by  the 
act  or  consent  of  that  other,  or  the  act  of  a  third  person,  or  of  the  law, 
that  he  becomes  interested  for  him,  or  interested  with  him,  in  any  sob 
Ject  of  property  or  business,  he  is  prohibited  from  acquiring  rights  in 
that  subject  antagonistic  to  the  person  with  whose  interests  he  has 
become  associated." 

The  views  which  we  have  above  expressed  we  believe  to  be  in 
accordance  with  the  well-established  principles  of  equitable  jdris^ 
prudence.  See  Devall  v.  Burbridge,  4  Watts  &  S.  305 ;  Hill  9.  Frazier, 
22  Pa.  St.  320 ;  Fairman  v.  Bavin,  29  111.  75 ;  Oilman,  Clinton  and 
Springfield  R.  R.  Co.  v.  Kelly,  77  id.  426 ;  Bennett  v.  Vansyckle,  4 
Duer,  462;  Gillenwaters  v.  Miller,  49  Miss.  150;  Gmmley  v.  Webb, 
44  Mo.  446. 

The  Judgment  of  the  Appellate  Court  must  be  aflSrmed. 

Judgment  afirmeif 

^  Ace. :    Gower  o.  Andrew,  59  Cal.  119. 

See  Toratt  r.  Winyard,  1  Jac  &  W.  394  (1820) ;  Vallette  v.  Tedens,  Itt  HI  601 
(18S7) ;  Tabor  v.  Hoffman,  118  N.  T.  80  (1889).  — Ed. 
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PAGE  V.   WEBB. 
Court  of  Appeals  of  Eektuckt.    1888. 

[7  S.  W,  Rep,  308.] 

Appeal  from  circuit  court,  Adair  countj'. 

II.  V>  JBakeTy  for  appellant. 

Montgomery  A  Jones^  for  appellee. 

Prtor,  C.  J.  The  appellee,  Webb,  living  in  Memphis,  Tennessee, 
and  owning  a  large  tract  of  land  in  Adair  count}*,  in  this  State,  em- 
ployed the  appellant.  Page,  to  take  charge  of  his  land,  list  it  for 
taxation,  and  pay  the  taxes  as  they  became  due.  The  agent  paid  the 
taxes  for  three  years  prior  to  the  year  1874,  but  declined  to  pay  them 
for  the  years  1874,  1875,  1876,  and  1877.  The  land  was  sold  to  pay 
the  taxes  for  those  yeara,  and  purchased  by  the  sheriff,  who  assigned 
his  bid  to  Page,  appellee's  agent,  and  the  latter  obtained  a  deed  therefor. 
This  action  is  to  cancel  that  deed,  and  compel  the  appellant  to  surren- 
der his  claim,  the  appellee  tendering  the  full  amount  paid.  That  the 
appellee  was  derelict  in  his  duty  in  failing  to  furnish  the  appellant  with 
money  to  paj^  the  taxes,  is  established,  and  this  agent  was  left  to  pay 
them  out  of  his  own  pocket,  which  he  did  up  to  1873.  The  land  was 
listed  for  the  years  during  which  the  taxes  were  unpaid  by  the  appellant, 
as  the  agent  of  the  appellee,  and,  when  sold,  was  purchased  by  the  appel- 
lant. The  latter  states  that  be  does  not  recollect  whether  he  listed  the 
property  in  that  way  or  not ;  still  the  assessor's  books  show  that  it  was 
listed  in  that  manner.  The  agent  of  the  principal  was  purchasing  the 
principal's  property,  and  must  be  regarded  as  holding  it  for  his  prin- 
cipal He  purchased  the  1,000  acres  of  land  for  $32 ;  and  looking  to 
the  relation  of  the  parties  at  the  time,  with  reference  to  the  subject- 
matter  of  controversy,  the  Chancellor  properly  held  that  the  agent 
acquired  the  title  to  protect  the  claim  of  the  appellee,  and  he  cannot, 
in  a  court  of  conscience,  be  deemed  to  have  pardiased  the  land  for  any 
other  purpose.  Judgment  affirmed.^ 

1  Acci  Bowman  v,  0£Sc6r, 53  Iowa,  640  (1880). 

For  other  applications  of  the  doctrine  as  to  loyaltj,  see  Kingo  v.  Binns,  10  Pet.  269, 
280  (1836) ;  Carter  v.  Palmer,  1  Dr.  &  Walsh,  722  (1839) ;  Gardner  v,  Ogden,  22  N.  T. 
827  (I860) ;  Claflin  v.  Farmers'  &  Citizens'  Bank,  25  N.  T.  293  (1S62) ;  Eoff  v,  Irrine^ 
108  Mo.  378  (1891).— Ed. 
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MERBYWEATHEB  v.  MOORE. 
Chancert  Division.    1892. 

[[1892]  2  CA.  518]. 

In  1881,  the  defendant,  Edward  J.  Moore,  apprenticed  himself,  for 
the  purpose  of  learning  the  business  of  mechanical  engineering,  to  the 
plaintiffs,  a  firm  of  fire-engine  makers,  for  a  period  of  five  years.  After 
liaving  served  his  apprenticeship,  he  was  taken  by  the  plaintiffs  into 
their  employ  as  a  draughtsman,  at  a  salary  of  30«.  a  week.  In  May, 
1891,  Moore  leflb  the  plaintiffs'  service,  and  entered  the  employment  of 
the  defendants,  Mobbs  &  Co.,  Limited,  makers  of  machinery;  and 
shortly  afterwards  that  company,  in  conjunction  with  the  defendants, 
the  Sphincter  Grip  Armoured  Hose  Company-,  Limited,  commenced  the 
business  of  fire-engine  makers,  under  the  style  of  ^^  The  Fire  Appli- 
ances Company."  From  the  evidence  it  appeared  that  about  two  days 
before  leaving  the  plaintiffs'  employ  the  defendant  Moore,  without  their 
knowledge  or  authorit}^  compiled  a  table  of  dimensions  of  the  varioas 
types  of  fire-engines  made  by  the  plaintiffs,  which  dimensions  the 
plaintiffs  claimed  to  be  ^Hrade  secrets ; "  and  the  plaintiffs  stated  their 
belief  that  these  dimensions  were  taken  for  the  purpose  of  being  com- 
municated to  the  defendant  companies,  inasmuch  as  those  companies 
had  recently  exhibited  in  their  shop  for  sale  a  fire-engine  of  the  same 
dimensions  as  those  of  one  of  the  engines  whose  dimensions  were  given 
in  the  table  in  Moore's  possession.  The  plaintiffs  then  commenced  this 
action,  and  now  moved  for  an  interim  injunction  to  restrain  the  defend- 
ant Moore  from  publishing  or  communicating  to  any  person  the  paper 
or  table  of  dimensions  or  the  contents  thereof;  '^  which  paper  bad  been 
compiled  by  him  in  breach  of  his  contract  of  employment  with  the 
plaintiffs,  and  in  breach  of  the  confidence  reposed  in  him  by  the  phiin- 
tiffs,"  and  to  restrain  the  defendant  companies  from  publishing  or  using, 
in  the  construction  of  fire-engines,  or  otherwise  in  the  course  of  their 
trade  or  business,  the  information  so  obtained  from  the  plaintiffs  by 
the  defendant  Moore.  The  defendant  Moore  de[>osed  that  he  prepared 
the  table  merely  for  his  general  information ;  that  when  he  left  Uie 
plaintiffs'  service  he  placed  the  table  with  his  engineering  and  mechan- 
ical text-books ;  that  since  he  had  been  in  the  service  of  the  defendant 
companies  he  had  not  been  employed  in  designing  or  making  drawings 
for  any  fire-engines  for  which  the  table  or  an}'  information  therein 
could  be  of  the  slightest  use ;  and  he  denied  ever  having  shown  it  to 
his  present  employers. 

The  managers  of  the  defendant  companies  deposed  that  they  had 
never  made  use  of  or  even  seen  the  table  in  question  ;  and  they  denied 
that  the  engine  referred  to  by  the  plaintiffs  was  of  any  of  the  dimensioni 
therein  stated. 
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Warmingtonj  Q.  C,  and  T,  JS.  ScnUton,  for  the  plaintiffs. 

Kerly^  for  the  defendant  Moore. 

Martiriy  Q.  C,  and  Arnold  StcUhcun^  for  the  defendant  companies. 

Kbkewigh,  J.^  What  is  the  state  of  the  law  as  regards  a  gentleman 
occupying  the  position  of  clerk  or  servant  in  the  employ  of  a  professional 
man  or  a  tradesman,  that  is  to  say,  a  person  carrying  on  a  professional 
or  commercial  business?  It  is  laid  down  in  clear  terms  in  several  cases 
which  have  been  cited,  and  there  really  is  no  dispute  about  it.  The  law 
is  taken  from  Tipping  v.  Clarke,  2  Hare,  388 ;  and  that  law  is  repeated 
in  Prince  Albert  v.  Strange,  1  Mac.  &  G.  45.  It  is  again  to  be  found  in 
other  cases,  and  it  is  summed  up  in  a  few  words  in  a  recent  case  which 
was  not  cited,  and  which  I  do  not  refer  to  for  its  facts,  namely :  Pollard  v. 
Photographic  Company,  40  Ch.  D.  345,  before  Mr.  Justice  North,  who 
says,  40  Ch.  D.  354 :  "  It  is  quite  clear  that,  independently  of  any  ques- 
tion as  to  the  right  at  law,  the  Court  of  Chancer^'  always  had  an  original 
and  independent  jurisdicticn  to  prevent  what  that  court  considered  and 
treated  as  a  wrong,  whether  arising  from  a  violation  of  an  unquestionable 
right  or  from  breach  of  contract  or  confidence ; "  and  for  that  he  refers 
to  Prince  Albert  v.  Strange.  As  pointed  out  by  Mr.  Scrutton  in  repljs 
it  is  sometimes  difficult  to  say  whether  the  court  has  proceeded  on  the 
implied  contract  or  the  confidence,  for  I  will  put  aside  once  for  all  any 
cases  arising  on  express  contract.  Perhaps  the  real  solution  is  that 
the  confidence  postulates  an  implied  contract :  that,  where  the  court 
is  satisfied  of  the  existence  of  the  confidential  relation,  then  it  at  once 
infers  or  implies  the  contract  arising  from  that  confidential  relation,  — 
a  contract  which  thus  calls  into  exercise  the  jurisdiction  to  which  I 
have  referred.*  .  .  . 

Now,  here  I  have  a  gentleman  formerly  apprenticed  to  the  plaintiffs ; 
apprenticed,  of  course,  to  learn  his  trade.  It  is  immaterial  to  consider 
whether  he  paid  a  fee,  or  what  the  terms  of  his  articles  were ;  generally 
speaking,  the  object  was,  to  him  that  he  should  learn  his  trade,  to  them 
that  he  should  give  them,  besides  any  fee  which  he  might  have  paid, 
such  services  as  he  could  perform.  No  question  arises  respecting  his 
duties  during  that  apprenticeship.  If  there  did,  I  might  have  thought 
it  right  further  to  cousidei  the  matter ;  but  after  the  termination  of  his 
apprenticeship  he  is  taken  into  the  employment  of  his  principals  as  a 
paid  clerk ;  and  from  that  time  forward  the  duty  to  instruct  on  the 
part  of  the  employer  ceases,  and  then  the  bai^ain  must  be  —  I  am  not 
told  what  it  actually  was  —  that  the  clerk  shall  give  his  full  time  dur- 
ing the  ordinary  office  hours  to  the  employer  in  exchange  for  proper 
accommodation  and  proper  remuneration,  all  which  is  a  matter  of  bar- 
gain. I  cannot  imply  from  that  delation  any  obligation  on  the  part 
of  the  employer  to  instruct  the  clerk,  or  to  enable  him  to  inform  him- 

^  After  explaining  the  inconyenience  of  trying  the  qaestion  on  motion.  —  Ed. 

3  Here  Renter's  Telegram  Co.  v.  Byron,  43  L.  J.  k.  b.  Ch.  661  (1874),  waa  explained. 
There  is  farther  comment  on  that  case  in  Lamb  v.  Erans  [1893]  1  Ch.  218,  226,  231- 
S32(C.  A.  1892).  — Ed. 
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self  otherwise  than  by  doing  his  work.  If  he  is  able,  in  the  progress  of 
his  work,  to  learn,  an  object  which  he  ought  of  course  to  have  before  him, 
that  will  be  so  much  the  better  for  him  in  the  course  of  his  employment 
as  giving  him  a  claim  to  higher  remuneration  and  a  better  position,  and 
also  better  for  him  in  future  years ;  but  I  see  no  obligation  on  the  part 
of  the  employer  to  instruct  him,  or  to  give  him  the  opportunity,  other- 
wise than  by  doing  his  work,  of  instructing  himself.  I  see  no  obliga- 
tion on  the  part  of  the  emploj'er  to  put  the  books  and  materials  at  his 
disposal  for  the  purpose,  if  he  so  pleases,  of  employing  his  spare  hoars 
in  the  advancement  of  his  learning  in  the  particular  trade.  It  is  simply 
a  bargain  that,  for  so  much  money  or  other  remuneration,  the  derk 
shall  perform  such  and  such  services.  He,  being  in  that  reUtioQ, 
thinks  fit,  within  a  few  days  of  his  leaving  the  ser^ace  of  his  employers, 
and  when  he  of  course  knew  that  he  was  leaving  their  service,  and 
when  therefore  anything  that  he  did  would  be  of  no  advantage  to  them, 
to  draw  out  this  table.  It  may  be  that  this  table  was  compiled  from 
data  which  were  at  his  disposal  as  clerk  in  the  emplo\'ment  of  the 
plaintiffs.  It  may  be  that  with  care  all  these  details  might  have  been 
obtained  by  inspection  of  the  diflferent  engines  which  were  either  $t 
hand  or  available,  perhaps,  through  working  drawings  or  otherwise ; 
but  in  this  particularlj'  compendious  form  it  is  common  g^und  that 
these  materials  did  not  exist.  Mr.  Moore  considered  it  to  be  for  his 
benefit  that  they  should  exist,  and  exist  in  his  possession  ;  and  he  most 
be  taken,  whatever  he  says,  to  have  intended  to  use  them  for  his  own 
purposes.  Was  it  lawful  for  him  to  do  that?  Is  it  right  that  he  sboold 
either  retain  or  use  these  materials?  If  he  can  can^'  them  in  his  head, 
no  one  can  prevent  his  doing  that  and  making  use  of  them.  Bat  the 
question  is,  is  not  this  an  abus6  of  the  confidence  necessarily  existing 
between  him  and  his  employers,  —  a  confidence  arising  out  of  the  mere 
fact  of  employment,  the  confidence  being  shortl}*  this,  that  the  servant 
shall  not  use,  except  for  the  purposes  of  service,  the  opportunities  which 
that  service  gives  him  of  gaining  information?  In  m}*  opinion,  thongh 
I  admit  the  question  to  be  one  of  some  novelty  and  diflScnlty,  this  is  an 
abuse  of  the  confidence  necessarily  arising  out  of  the  circumstances ; 
and  I  think  the  abuse  is  shown  and  evidenced  by  the  fact  of  this  table 
having  been  compiled  during  the  last  few  da3's  of  his  service,  when  it 
is  idle  to  say  that  it  was  was  done  for  any  purpose  that  could  he  of  the 
slightest  advantage  to  the  emplo3'ers. 

Mr.  Scrutton  made  an  extremely  valuable  remark  in  his  reply.  If 
Mr.  Moore  was  at  liberty  to  compile  this  table  from  the  matenals  be- 
fore him,  he  might  have  made  extracts  from  the  working  drawings 
which  were  no  doubt  under  his  h^nd :  he  might  have  made  copies  of 
the  working  drawings  as  a  whole  or  of  an}'  part ;  he  might  have  copied 
that  which,  without  being  patented  or  protected  by  a  trade-mark,  was 
nevertheless  peculiarly  valuable  to  the  plaintiffs  firm,  and  have  carried 
away  elsewhere  the  means  of  doing  that  which  he  had  learnt  to  do 
there.     One  might  suppose  other  abuses,  but  the  working  drawings 
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furnish  an  example  which  seems  to  me  directly  apposite.  It  is  impossi- 
ble to  draw  a  line  with  any  accuracj'  and  to  say  that  to  do  this  would  be 
an  abuse  of  the  confidence,  and  to  do  that  would  not.  It  is  impossible 
to  lay  down  a  general  rule  with  reference  to  all  trades  and  all  pro- 
fessions. The  circumstances  may  vary.  It  was  put  in  the  course  of 
argument  that  the  pupil  of  a  conveyancer  copies  precedents.  The 
answer  is  that,  though  no  express  contract  has,  I  suppose,  ever  been 
made,  it  Ls  certainly  the  unwritten  law  of  the  profession  that  barristers 
who  take  pupils  shall  allow  them  to  have  their  books  of  precedents, 
not  only  for  consultation,  but  to  copy ;  and  we  all  know  that,  not  only 
as  regards  conveyancers'  precedents,  but  still  more,  perhaps,  as  regards 
pleading  precedents,  in  olden  times  they  were  o(  such  great  value  that 
many  gentlemen  went  into  particular  chambers  for  the  mere  purpose  of 
emplo3'ing  themselves  in  that  dry  work  of  copying  precedents.  We  all 
know  what  a  long  time  Lord  Campbell  spent  in  copjnng  precedents  in 
a  pleader's  chambers.  I  QB,y  one  cannot  draw  the  line  exactly ;  but  the 
present  case,  for  the  reasons  I  have  mentioned,  seems  to  me  to  go  be- 
yond the  line  and  to  be  an  abuse  of  confidence,  and  therefore  I  think 
Mr.  Moore  must  be  restrained  from  publishing  or  communicating  to 
unj'  person  this  particular  paper  or  the  contents  thereof. 

As  regards  the  companies,  there  is  certainly  an  element  of  suspicion 
in  the  case.  There  is  a  good  deal  to  be  said  in  support  of  that  sus- 
picion, but  the  evidence  displaces  it  for  the  present  purpose ;  and  as 
Mr.  Marten  is  willing  on  their  behalf  that  the  order  shall  contain  an 
express  disclaimer  of  their  intention  to  make  use  of  this  paper  for 
any  purpose,  I  think  that  I  ought  not  to  grant  any  injunction  against 
them.  I  come  to  that  conclusion  on  the  ground  that  they  have  not 
threatened  to  use  it,  that  there  is  no  proof  of  their  intention  to  use  it, 
which  intention  they  have  disclaimed,  and  that  the  evidence  has  not 
established  any  reasonable  probability  of  their  using  it.  Possibly  a 
case  may  be  made  hereafter  against  them,  but  I  will  not  prejudice  that 
question  either  one  way  or  the  other  by  making  anj*  comments  on  the 
evidence  beyond  what  I  have  already  made.  I  will  leave  that  entirely 
open  ;  and  with  the  same  view,  in  order  that  there  may  be  no  indication 
of  any  opinion  on  my  part,  which  I  may  say  candidly  I  have  not  formed, 
I  had  better  deal  with  the  costs  by  making  them  costs  in  the  action. 

Accordingly  there  will  be  an  interim  injunction  against  the  defendant, 
Mr.  Moore,  but  no  order  against  the  defendant  companies,  upon  their, 
by  their  counsel,  disclaiming  any  intention  to  publish  or  use  this  paper 
or  its  contents.  The  costs  of  the  plaintiffs  and  of  the  defendant 
companies  will  be  costs  in  the  action.^ 

1  See  Lamb  v.  Evans  [1893]  1  Ch.  21S  (C.  A.  1S92) ;  Bobb  v.  Qieen  [1895]  2  Q. 
B.  1.— Ed. 
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CHAPTER  Vm 


DELEGATION  BY  AN  AGENT. 


SECTION  L 
The  Bute. 


PALLISER  r.  OBD. 
Nisi  Prius.    1724. 

[Bunburif,  166.] 

Debt  was  brought  npon  the  certificate  of  the  commissioDerB  for 
stating  the  debts  dae  to  the  army  pursuant  ft>  the  Stat.  6  Geo.  for  one 
hundred  and  five  pounds  eighteen  shillings  and  seven  pence  farthing, 
certified  to  be  due  to  the  plaintiff,  for  which  the  statute  gave  an  action 
of  debt  upon  a  demand  made  and  refusal.  In  proving  the  demand,  it 
was  of  one  hundred  and  five  pounds  eighteen  shillings  and  six  pence 
farthing,  instead  of  seven  pence  farthing,  which  varied  fh)m  the  sam 
certified.  Lord  Chief  Barou  Eyre  (before  whom  this  cause  was  tried) 
was  of  opinion  that  this  certificate  was  in  the  nature  of  a  judgment; 
that  it  being  a  debt  thereby  reduced  to  a  certainty,  and  the  demand 
being  of  a  different  sum  it  was  fatal ;  and  thereupon  the  plaintiff  was 
nonsuited. 

NoTA,  The  plaintiff  gave  an  authority  to  Moore^  his  attorney,  to 
make  the  demand,  or  to  authorize  any  other  person  to  do  it,  who  ac- 
cordingly executed  a  letter  of  attorney  to  another  to  do  it ;  so  it  was 
objected,  for  the  defendant,  that  a  naked  authority  could  not  be  dele- 
gated. But  the  Chief  Baron  was  of  opinion  it  might  by  express  an- 
thority  for  that  purpose,  otherwise  not.* 

^  Ace, :  Doe  d.  Rhodes  v.  Robinson,  3  Bing.  N.  C.  677  (lSd7). 
See  Cropp's  Case,  Godbolt,  38  (1557-^8) ;  Combes'  Case,  ante,  p.  33;  Soatfaene  v. 
Howe,  2  Rolle's  Rep.  5,  6  (1617-18),  s.  c.  Cro.  Jac  468.-^  Ed. 


J 
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CATLIN  V.  BELL. 
Nisi  Frivs.    1815. 

[4  Camp.  183.]' 

This  was  an  action  of  assumpsit  for  not  accounting  for  goods  deliv- 
ered bj  the  plaintiff  to  the  defendant,  to  be  sold  on  her  account. 

The  defendant  is  master  of  a  ship  trading  from  this  country  to  the 
West  Indies,  and  the  plaintiff  intrusted  to  him  a  quantity  of  millinery 
goods,  which  he  undertook  to  sell  for  her  there. 

The  first  defence  was  that  these  goods  had  paid  no  duty  on  exporta- 
tion ;  and  it  was  proved  that  the  defendant's  ship,  in  which  they  were 
carried,  cleared  out  at  the  custom-house  in  ballast  It  was  contended, 
therefore,  that  the  adventure  was  illegal,  and  that  no  action  could 
arise  out  of  it. 

Lord  Ellenbobouqh.  You  do  nothing  unless  you  show  that  it 
formed  part  of  the  agreement  between  the  parties  to  defraud  govern- 
ment of  the  duties.  This  would  contaminate  the  contract  on  which 
the  action  is  founded ;  but  it  cannot  be  affected  by  the  simple  circum- 
stance of  the  ship  clearing  out  in  ballast. 

It  was  then  stated  that  the  defendant,  not  being  able  to  sell  the 
goods  in  the  island  to  whigh  they  were  destined,  had  sent  them  to  the 
Caracas  in  search  of  a  market,  where  they  had  been  destroyed  by  an 
earthquake;  but 

Lord  Ellenbobough  clearly  held  that  there  being  a  special  confi- 
dence reposed  in  the  defendant,  with  respect  to  the  sale  of  the  goods, 
he  had  no  right  to  hand  them  over  to  another  person,  and  to  give  them 
a  new  destination.  The  plaintiff  had  a  verdict* 

Park  and  BamewaUy  for  the  plaintiff. 

Topping,  for  the  defendant 


STEPHENS   V.  BADCOCK. 
King's  Bench.     1832. 

[3  B.  i-  Ad,  854.] 

AssuiffPSiT  for  money  had  and  received,  &c.  Plea,  the  general  issue. 
At  the  trial  before  Taunton,  J.,  at  the  Cornwall  Lent  assizes,  1831,  the 
following  facts  appeared.  The  plaintiff  was  rector  of  Ludgvan  near 
Penzance  ;  the  defendant  had  been  clerk  to  Mr.  Samuel  John,  an  attor- 
ney*, whom  the  plaintiff  had  for  several  years  emplo^'cd  to  receive  his 
rents  and  tithes.  On  the  10th  of  August,  1829,  John,  being  in  embar- 
rassed circumstafnces,  left  his  home ;  he  had  not  returned,  and  a  com- 
mission  of  bankrupt  had  issued  against  him,  when  this  action  was 

50 
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brouglit.  After  his  departure,  and  before  the  cause  of  it  was  known  in 
his  office,  Re^'Dolds,  his  principal  clerk,  who  had  occasionall}'  received 
payments  for  him  in  his  absence,  went  to  attend  Bodmin  assizes,  leav- 
ing the  defendant  behind.  At  the  assizes,  at  some  time  from  the  I8th 
to  the  20th  of  August,  Reynolds  first  heard  that  John  was  not  likely  to 
return.  In  Reynolds's  absence  one  of  the  plaintiff's  parishioners  called 
at  the  office  to  pay  £9  0^.  2d. ,  on  account  of  a  composition  for  tithes. 
The  defendant  said  that  Mr.  John  was  absent,  but  he  would  receive 
the  money  (which  he  was,  in  fact,  authorized  by  Reynolds  to  do) ;  it 
was  paid  to  him,  and  he  gave  a  stamped  receipt  for  the  sum  as  follows : 
'*  Received  20th  August,  1829,  of  Mr.  H.  T.,  £9  0«.  2rf.,  for  half  a 
year's  composition  for  tithes  due  to  Rev.  J.  S.  at  Lady-day  last  past, 
for  Mr.  S.  John,  John  Badcock."  On  Reynolds's  return  the  defendant 
accounted  to  him  for  other  sums  received  during  his  absence,  but  said 
nothing  of  this ;  nor  did  Reynolds  know  of  this  payment  till  the  end  of 
the  year.  Reynolds  stated  that  at  the  time  of  these  transactions  John 
was  indebted  to  the  plaintiff  on  the  balance  of  account  between  them. 
It  did  not  appear  that  the  defendant  had  any  claim  upon  John.  The 
defendant  having  refused  to  pay  the  plaintiff  the  £9  (which  he  had  not 
paid  over  to  John  or  his  estate),  this  action  was  brought  to  recover  it 
Two  objections  in  point  of  law  were  taken  at  the  trial :  first,  that,  as 
the  defendant  acted  only  as  clerk  to  John  in  receiving  the  sum  in  ques- 
tion, the  action  should  have  been  brought  against  his  principal;  to 
which  point  Sadler  v.  Evans,  4  Burr.  1984,  and  Miller  v.  Aris,  1  Selw. 
N.  P.  92,  n.,  8th  ed.,  in  which  Lord  Kenyon  recognized  the  principle  of 
the  former  case,  were  cited:  secondly,  that  the  plaintiff  could  not 
recover  the  money  as  had  and  received  by  the  defendant  to  his  ose, 
there  being  no  privity  of  contract  between  them ;  as  to  which  Williams 
V.  £vei*ett,  14  East,  582,  was  referred  to.  Taunton,  J.,  thought  the 
money  was  recoverable,  as  having  been  paid  to  the  defendant  under  a 
mistake,  and  not  paid  over  by  him  to  his  principal  before  notice.  He 
therefore  directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  to 
enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for  that  purpose, 
Praedy  on  a  former  day  of  the  term  showed  cause.  ^ 
FoUett^  contra.  Our.  ode,  vu&. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Coatt. 
After  stating  the  facts  of  the  case,  his  Lordship  proceeded  as  follows: 
^^  Under  these  circumstances  my  learned  brother  who  tried  the  caase 
thought  that  the  sum  in  question  might  be  recovered  fh>m  the  defendant 
as  money  paid  to  him  in  a  mistake.  But  we  are  of  opinion  that  it 
cannot  be  so  recovered.  It  is  perfectl}'  clear  that  the  defendant  re- 
ceived it  as  the  agent  or  servant  of  John,  and  must  have  paid  it  over  to 
him  if  he  had  returned.  The  receipt  given  was  the  receipt  of  John, 
and  (if  he  had  not  been  bankrupt)  would  have  been  evidence  against 

*  Before  Lord  Tenterden,  C.  J.,  Littlbdalb,  Taunton,  and  Pattmon,  JJ-* 
Rbp. 
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bim  in  an  action  brought  by  the  present  plaintiff.  This  differs  from 
the  case  decided  in  the  former  part  of  the  term,  where  a  party  was 
held  to  have  received  money  belonging  to  a  bankrupt's  estate,  on 
behalf  of  the  general  body  of  creditors,  and  not  for  an  assignee  who 
had  become  lunatic.  There  the  defendant  could  have  no  authoritj^  to 
receive  it  for  the  hmatic  assignee ;  here  Badcock  was  clearly'  the  agent 
of  John  when  he  received  the  mone}',  and  did  receive  it  in  that  capacit}'. 
On  the  ground  then  that  there  was  no  privit}'  of  contract  between  the 
defendant  and  plaintiff,  but  that  the  privity  of  contract  was  between 
the  defendant  and  John,  and  between  John  and  the  plaintiff,  we  think 
the  rule  for  a  nonsuit  must  be  made  absolute.  HtUe  absoliUe. 


LOOMIS,   CONGER,   &  CO.  v.  SIMPSON, 
Supreme  Court  of  Iowa.     1862. 

[13  7oti7a,  532.] 

Appeal  from  the  Dubuque  City  Court. 

This  action  was  brought  to  recover  of  defendant  a  sum  of  money 
which  plaintiffs  allege  to  be  due  for  goods  delivered  to  be  sold  on  com* 
mission,  for  which  he  has  failed  to  account.  Defendant  insists  that  he 
was  instructed  to  sell  a  portion  of  the  goods  in  Dubuque  —  to  ship  the 
other  east  and  south  —  that  he  had  accounted  for  all  those  sold  either 
in  Dubuque  or  elsewhere,  for  which  he  (defendant)  has  received  pay« 
ment.     Trial,  and  judgment  for  plaintiffs. 

John  L.  Harvey^  for  the  appellant. 

Cooley^  Blatchiey  Jb  Adams^  for  the  appellee. 

Wright,  J.  The  points  made  arise  upon  certain  instructions,  given 
and  refused.^  .  .  . 

Two  instructions  were  asked  and  refused,  as  follows  :  — 

1.  If  the  jur}'  believe  that  Simpson  asked  plaintiffs  whether  he 
should  send  the  goods  to  Memphis  for  sale,  and  they  replied  that  he 
should  do  with  them  as  he  would  with  his  own,  and  he  thereupon  sent 
them  to  a  factor  of  good  credit,  defendant  is  not  liable  for  the  default 
of  such  factor. 

2.  If  the  employment  of  a  sub-agent  was  necessary,  and  that  fact 
was  known  to  plaintiffs,  and  if  defendant  selected  an  agent  of  capacity 
and  credit,  he  is  not  liable  for  the  default  of  such  sub-agent 

If  the  testimony  showed  that  Morris  (the  merchant  at  Memphis) 
was  substituted  as  the  agent  or  factor  of  plaintiffs  with  their  consent, 
express  or  implied,  these  instructions  were  correct,  and  should  hare 

1  A  nMflsage  as  to  practice  has  been  omitted.  — X». 
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been  given.  As  a  rule  it  is  trae  that  where  the  emploj'ment  of  a  sob. 
agent  is  necessar}',  the  agent,  if  he  makes  a  fit  and  proper  selection,  is 
not  responsible.  And  it  is  equally  true  as  a  rule  that  in  the  case  of  a 
factor  or  broker,  the  authority  cannot  be  delegated.  (Cochran  o. 
Islam,  2  M.  &  S.  301 ;  Solly  v.  Rathbone,  Id.  298 ;  Catlin  v.  Bell,  4 
Camp.  183 ;  1  Pars.  Cont  71,  84.)  But  we  suppose  that  the  principal 
may  confer  the  power  of  delegation  or  substitution,  and  that  this  maj 
be  done  in  wilting,  as  by  the  letters  conferring  the  power  upon  tbe 
agent,  by  words,  or  by  acts,  which  acts  or  words  may  by  implication 
give  the  authorit}'  or  ratify  the  substitution  after  it  is  made.  It  mnst 
be  remembered,  however,  that  there  is  a  wide  difference  between  the 
employment  of  a  servant  or  sub-agent  hy  the  factor,  and  the  delega- 
tion of  authority  or  a  substitution.  The  factor  may  act  through  or  by 
the  hand  of  another,  and  yet  there  be  no  pfretence  that  there  has  been 
a  substitution  in  such  a  sense  as  to  bind  the  principal.  And  until  the 
fact  of  substitution,  with  the  consent  and  approbation  of  the  principal, 
is  once  established  (or  his  subsequent  ratification  or  confirmation),  there 
can  of  course  be  no  ground  for  claiming  that  his  remedy  is  against  the 
substitute,  instead  of  the  original  agent. 

In  this  case  the  instructions  refused  were  predicated  upon  two  facts. 
These  were,  that  if  plaintiffs  told  defendant  ^^  that  he  should  do  with 
the  goods  as  he  would  with  his  own,*'  or  if  '*  the  employment  of  a  sab- 
agent  was  necessar}^,  and  that  fact  was  known  to  plaintiffs,'*  then,  iq 
either  event,  defendant  had  a  right  to  send  the  goods  to  a  factor  of 
good  credit,  to  whom,  and  not  defendant,  plaintiff^  should  look  for 
their  proper  disposition.  We  do  not  think,  however,  that  if  the  jury 
had  found  both  of  these  facts  in  favor  of  defendant,  it  necessarily  fol- 
lowed that  he  would  not  be  liable  for  the  default  of  the  person  so 
selected.  The  inquiry  still  remained,  was  this  person  selected  as  the 
servant  of  the  agent  or  factor,  or  did  he  become  the  agent  of  the  prin- 
cipal  ?  It  by  no  means  follows,  where  produce,  for  instance,  is  in- 
trusted to  a  commission  merchant  in  Dubuque,  and  sent  forward  by 
him  to  his  correspondent  or  agent  at  Chicago  or  St.  Louis,  that  a 
privity  of  contract  exists  between  such  correspondent  and  principal,  to 
the  extent  that  the  original  factor  is  released  and  the  sub-agent  only  is 
liable.  Nor  does  it  make  any  difference  that  the  principal  or  consignor 
knows  that  it  must  and  will  be  sent  forward  to  find  a  market.  He  has 
a  right  to,  and  is  presumed  to  repose  confidence  in,  the  financial  ability 
and  business  capacity  of  the  person  so  employed,  and  if  such  factor 
employs  other  persons,  he  does  so  upon  his  own  responsibility ;  and 
having  greater  facilities  for  informing  himself  and  extending  his  busi- 
ness relations,  upon  him,  and  not  upon  the  principal,  should  fall  the 
loss  of  any  negligence  or  default  If,  however,  another  person  has 
been  substituted  who,  with  the  knowledge  and  approbation  of  the  prin- 
cipal, takes  the  place  of  the  original  factor,  or  if  such  substitution  is 
necessary  fh>m  the  very  nature  of  the  business,  and  this  fact  is  known 
to  the  principal,  the  liability  of  the  substitute  may  be  direct  to  the 
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principal,  depending  upon  questions  of  good  faith  and  the  like,  on  the 
part  of  the  factor  in  selecting  the  substitute. 

Under  the  circumstances,  we  think  the  instructions  were  properly 
refused,  and  the  judgment  is,  therefore.  Affirmed,^ 

1  In  Rossiter  v.  Trafalgar  Life  Assurance  Association,  27  Beav.  377,  381,  382 
(1859),  RoMiLLT,  M.  K.,  said  :  "  It  is  undoubtedly  quite  true,  that  an  agent  cannot 
delegate  his  authority  to  another  person ,  but  I  apprehend  it  to  be  equally  clear,  that 
an  agent  is  entitled  to  perform,  and  must  necessarily  perform  a  great  number  of  his 
acts  and  functions  through  the  aid  of  persons  to  whom  he  delegates  his  authority. 
Thus,  for  instance,  when  a  merchant  receives  goods  from  abroad  for  sale,  and  he 
deputes  his  foreman  to  go  to  the  proper  place  for  selling  such  goods,  and  the  foreman 
sells  them  accordingly ;  in  that  case,  it  would  be  impossible  for  the  consignor  to  say 
that  the  sale  was  void,  because  the  merchant  did  not  personally  sell  them  himself,  but 
employed  another  person  for  that  purpose,  by  whom  the  sale  was  effected.  The 
merchant  would,  no  doubt,  be  answerable  for  all  the  acts  of  his  foreman,  but  provided 
the  acts  done  were  proper  and  within  the  scope  of  his  authority,  they  would  be  the 
acts  of  the  merchant  himself." 

In  Campbell  v.  Reeves,  3  Head,  226  (1859),  consignors  brought  an  action  of  as- 
sumpsit against  their  factors,  and  the  Supreme  Court  of  Tennessee,  affirming  a  judg- 
ment for  the  plaintiffs,  said,  through  McKinnet,  J. :  **  Campbell  &  Co.  sold  and 
transferred  their  business  to  Marley  &  Ricardi,  and  .  .  .  turned  over  to  the  latter  a 
portion  of  the  consignments  which  then  remained  undisposed  of.  This  was  done 
without  the  knowledge  or  consent  of  the  consignors.  .  .  . 

"  The  circuit  judge  instructed  the  jury  that  the  relation  of  finctor  and  principal 
was  one  of  personal  trust  and  confidence.  And  that,  in  general,  where  a  consign- 
ment of  goods  was  made  to  a  factor  for  sale  on  account  of  the  principal,  the  factor 
would  have  no  authority  to  deliver  over  the  goods  to  a  third  party  for  sale,  without 
the  assent  of  the  principal,  unless  some  usage  of  trade  to  the  contrary  prevailed, 
or  the  act  were  'subsequently  ratified  by  the  principal.  And  that  the  factor  making 
mch  transfer — without  the  previous  or  subsequent  sanction  of  the  principal,  and  in 
the  absence  of  any  usage  or  custom  of  trade  —  would  be  liable  for  the  value  of  the 
goods  thus  transferred.  .  .  . 

**  It  is  true  that  a  factor  has  a  special  property  in  the  goods  intrusted  to  him  for 
sale,  and  a  lien  on  them  for  his  factorage  or  commission,  and  he  may  sell  the  goods 
in  his  own  name.  But,  in  general,  he  has  no  power  to  delegate  his  authority  to  an- 
other person,  —  it  must  be  executed  by  hiro  personally,  unless  authority  to  substitute 
another  in  his  stead  was,  expressly  or  impliedly,  conferred  upon  him  by  his  principal 
Story  on  Agency,  §§  13,  110,  201. 

"  If,  then,  the  factor  dispose  of  the  goods,  by  a  delegation  of  his  authority  to  a 
third  person,  without  the  sanction  of  the  principal,  or  of  a  usage  of  trade,  what  is  the 
legal  consequence  1  Clearly,  it  is  a  conversion  of  the  goods  by  the  factor.  This 
must  necessarily  be  so.  The  act  being  unauthorized,  no  privity  is  thereby  created 
between  such  third  person  and  the  principal.  Such  wrongful  act  cannot  be  held  to 
confer  on  the  third  person,  as  respects  the  principal,  the  rights,  duties,  or  obligations 
of  the  factor  himself.  Wherever  authority  to  appoint  a  sub-agent  exists,  a  privity  is 
created  between  the  principal  and  such  sub-agent,  and  the  latter  will  be  held  directly 
responsible  to  the  principal.  But,  if  no  such  privity  exists,  the  sub-agent  would  be 
responsible  to  his  immediate  employer ;  and  the  remedy  of  the  principal  is  against 
his  agent    Story  on  Agency,  §§  13,  201. 

"  The  unauthorized  disposal  of  the  goods  by  the  factor  being  a  conversion,  it  clearly 
follows  that  the  principal  has  an  election  either  to  sue  in  trover,  grounding  his  action 
on  the  tort,  or  to  waive  the  tort  and  recover  the  value  of  the  goods  in  an  action  of 
assumpsit,  based  upon  the  breach  of  the  implied  contract." 

In  Darling  v.  Stanwood,  U  Allen,  504  (1867),  Foster,  J.,  for  the  court  said :  "  In 
a  business  which  requires  or  justifies  the  delegation  of  an  agent's  authority  to  a  sub- 
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agent,  who  is  not  his  own  serrant,  the  original  agent  is  not  liable  for  the  enan  ot 
roiBcondnct  of  the  sab-agent  if  he  has  nsed  due  care  in  his  selection." 

In  De  Bnssche  v.  Alt,  8  Ch.  D.  286,  310,  311  (C.  A.  1878),  Thxsigkb,  UJ^iat 
the  conrt,  said :  "  As  a  general  mle,  no  donbt,  the  maxim  '  deUgatus  mom  pate^  ddtgan* 
applies  so  as  to  prevent  an  agent  from  establishing  the  relationship  of  principal  and 
agent  between  his  own  principal  and  a  third  person ;  bnt  this  maxim  when  analjad 
merely  imports  that  an  agent  cannot,  without  anthoritj  from  his  principal,  derolfv 
bpon  another  obligations  to  the  principal  which  he  has  himself  nndextaken  to  pe^ 
aonalljr  fnlfil ;  and  that,  inasmuch  as  confidence  in  the  particular  person  employed  ii 
at  the  root  of  the  contract  of  agency,  such  authority  cannot  be  implied  as  an  ordiosrf 
incident  in  the  contract.  Bnt  the  exigencies  of  business  do  from  time  to  time  reada 
necessary  the  carrying  out  of  the  instructions  of  a  principal  by  a  person  other  than 
the  agent  originally  instructed  for  the  purpose,  and  where  that  is  the  case,  the  rauna 
of  the  thing  requires  that  the  mle  should  be  relaxed,  so  as,  on  the  one  hand,  to  enable 
the  agent  to  appoint  what  has  been  termed  '  a  sub-agent '  or  '  substitute '  (the  latter  ol 
which  designations,  although  it  does  not  exactly  denote  the  legal  relationship  of  the 
parties,  we  adopt  for  want  of  a  better,  and  for  the  sake  of  brevity) ;  and,  on  the  ocher 
hand,  to  constitute,  in  the  interests  and  for  the  protection  of  Uie  principal,  a  direct 
privity  of  contract  between  him  and  such  substitute.  And  we  are  of  opinioD  that 
an  authority  to  the  effect  referred  to  may  and  should  be  implied  where,  from  the  con- 
duct of  the  parties  to  the  original  contract  of  agency,  the  usage  of  trade,  or  the 
nature  of  the  particular  business  which  is  the  subject  of  the  agency,  it  may  reaaonaUj 
be  presumed  that  the  parties  to  the  contract  of  agency  originally  intended  that  siidi 
authority  should  exist,  or  where,  in  the  course  of  the  employment,  unforeseen  emeigen- 
cies  arise  which  impose  upon  the  agent  the  necessity  of  employing  a  substitute;  and 
that  when  such  authority  exists,  and  is  duly  exerdsed,  privity  of  contract  arieet  be- 
tween the  principal  and  the  substitute,  and  the  latter  becomes  as  responsible  to  the 
former  for  the  due  discharge  of  the  duties  which  his  employment  casts  upon  him,  ai 
if  he  had  been  appointed  agent  by  the  principal  himself." 

In  Baniard  t;.  Coffin,  Ul  Mass.  37,  41  (1886),  Fibld,  J.,  for  the  court,  said:  "The 
principle  which  runs  through  the  cases  is,  that  if  an  agent  employs  a  sulKagent  for 
his  principal,  and  by  his  authority,  express  or  implied,  then  the  sub-agent  is  the  igeat 
of  the  principal,  and  is  directly  responsible  to  the  principal  for  his  conduct,  and,  w 
far  as  damage  results  from  the  conduct  of  the  sub-agent,  the  agent  is  only  respooeihle 
for  a  want  of  due  care  in  selecting  the  sub-agent ;  but  if  the  agent,  having  nndertd^en 
to  do  the  business  of  his  principal,  employs  a  servant  or  agent,  on  his  own  accoont,  to 
assist  him  in  what  he  has  undertaken,  such  a  sub-agent  is  an  agent  of  the  agent,  sod 
is  responsible  to  the  agent  for  his  conduct,  and  the  agent  is  responsible  to  the  princh 
pal  for  the  manner  in  which  the  business  has  been  done,  whether  by  himself  or  by  hii 
servant  or  agent."  —Ed. 


J 
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SECTION  n. 

UopceptionSj  real  or  apparent. 

Ex  PARTE  SUTTON. 
Ix  THE  iCAiTER  OF  PETER  MARSHALL,  a  Bankrupt. 

Chancery.     1788. 

[2  Cox,  84.] 

In  August,  1787^  Lewis  and  Potter  came  to  an  agreement  with  Gib- 
son and  Johnson,  bankers  in  London,  that  Gibson  and  Johnson  should 
accept  bills  for  the  use  and  accommodation  of  Lewis  and  Potter ;  but 
which  bills  were  to  be  drawn  by  Peter  Marshall,  the  bankrupt,  and  the 
account  was  therefore  opened  in  the  name  of  Peter  Marshall.  Lewis 
and  Potter  were  to  provide  Gibson  and  Johnson  with  money  before  the 
bills  became  due,  so  as  to  prevent  their  ever  being  in  advance ;  and  for 
this  Gibson  and  Johnson  were  to  receive  \  per  cent  commission  on  the 
bills  so  accepted. 

Peter  Marshall,  accordingly,  wrote  a  letter  to  Lewis  and  Potter,  by 
which  he  authorized  them  ^^  to  make  use  of  his  name,  by  procuration 
or  otherwise,  to  draw  bills  on  Gibson  and  Johnson.''  The  bill  in  ques- 
tion was  drawn  bj*  one  of  the  clerks  of  Lewis  and  Potter,  and  was 
signed. 

By  procuration  of  Peter  Marshall, 

Robert  Edocumbb. 

The  petitioner  was  an  indorsee  of  this  bill  for  a  valuable  considera' 
tion,  and  applied  to  prove  it  under  the  commission  against  Peter  Mar- 
shall, but  was  refused. 

The  ground  of  the  refbsal  was,  that  this  power  of  drawing  in  the 
name  of  Peter  Marshall,  being  given  only  to  Lewis  and  Potter,  could 
not  be  delegated  by  them  to  any  other  person ;  and  that  Marshall  was 
not  bound  b}*  this  signature  of  the  clerk. 

Lord  Chancellor.^  In  any  case  where  the  signature  would  not  be 
good  against  Lewis  and  Potter  themselves  it  will  not  bind  Marshall ; 
but  wherever  this  sort  of  authority  is  given,  I  must  take  it  as  given  to 
be  made  use  of  in  the  common  course  of  business ;  and  this  clerk  only 
did  in  the  name  of  Marshall  what  he  used  to  do  in  the  name  of  Lewis 
and  Potter,  and  the  petitioner  must  therefore  be  at  liberty  to  prove  his 
debt 

1  Lord  Thuklow.^Sa. 
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BOOTH  V.  MISTER. 
Nisi  Prius.     1835. 

[7  C.  i-  P,  66.] 

Case.  The  declaration  stated  that  the  cart  of  the  defendant  was  w 
negligently  driven  by  the  defendant's  servant  that  it  struck  against  a 
cabriolet  in  which  the  plaintiff  was  riding,  whereby  the  plaintiff  was 
injured.    Plea,  not  guilty. 

It  appeared  that  a  servant  of  the  defendant,  named  Usher,  whose 
duty  it  was  to  have  charge  of  the  cart,  was  riding  in  the  cart  at  the 
time  when  the  accident  occurred,  but  that  another  person,  who  wts 
not  in  the  defendant's  service,  was  driving  the  cart^  Usher  having  given 
him  the  reins. 

Erie  and  O,  Henderson^  for  the  defendant,  submitted  that  the  de- 
fendant was  not  liable,  on  the  ground  that,  as  a  person  not  in  the 
defendant's  service  was  driving  at  the  time  of  the  accident,  the  allegi- 
tion  that  the  cart  was  driven  by  the  defendant's  servant  was  not  sos- 
tained  by  the  evidence. 

Loixl  Abinoer,  C.  B.  I  will  reserve  the  point,  but  I  think  that  tiie 
evidence  is  sufficient  to  support  the  allegation.  As  the  defendant's 
servant  was  in  the  cart,  I  think  that  the  reins  being  held  by  another 
man  makes  no  difference.  It  was  the  same  as  if  the  servant  had  heU 
them  himself.  Verdict  for  the  plaintiff} 

Piatt  and  BaU,  for  the  plaintiff. 

Mrle  and  Q.  Sendersorij  for  the  defendant 


S.  db  M.  ALLEN  V.  THE  MERCHANTS'  BANK 
Court  of  Errors  of  New  York.    1839. 

[22  Wend,  215.] 

Error  from  the  Supreme  Court.  This  was  an  action  of  assnmpd^ 
brought  in  the  Superior  Couit  of  the  city  of  New  York  by  S.  &  H. 
Allen  against  the  bank,  to  recover  the  amount  of  a  bill  of  exchange, 
drawn  in  New  York  on  a  mercantile  house  in  Philadelphia,  and  depos- 
ited by  the  plaintiffs  with  the  Merchants'  Bank  in  New  York  for  coUeo- 
tion,  which  was  lost  to  the  plaintiffs  in  consequence  of  the  omission  to 
give  notice  of  the  non-acceptance  to  the  indorsers.  On  26th  Jane, 
1830,  F.  I.  Spooner,  at  the  city  of  New  York,  drew  a  bill  of  exchinge 
on  Messrs.  Boiler  &  Baker,  of  Philadelphia,  for  $600,  payable  five  days 

1  No  motion  was  made  on  the  point  reserred.  —  Bbp. 
See  Althorf  v.  Wolfe,  22  N.  T.  355  (iseo).  — Ed. 
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after  date  to  his  own  order.  He  indorsed  the  bill  to  James  M. 
Gould,  who  sold  it  to  the  plaintiffs  and  indorsed  his  name  upon  it 
The  plaintiffs,  on  the  day  of  its  date,  deposited  the  bill  for  collection 
with  the  Merchants'  Bank,  who  sent  it  to  the  Philadelphia  Bank  in  the 
city  of  Philadelphia.  On  28th  June,  the  Philadelphia  Bank  delivered 
the  bill  to  its  notary,  who,  on  the  same  day,  presented  it  to  the  drawers 
for  acceptance,  which  being  refused,  he  noted  the  bill  for  non  accept- 
ance, and  returned  it  to  the  bank,  but  omitted  to  give  notice  of  non- 
acceptance  to  the  indorsers.^  .  . 

Mr.  Justice  Oaslet  charged  the  jury,  that  the  defendants,  upon  gen- 
eral principles  of  law,  and  independent  of  any  custom  or  usage,  or  of 
any  agreement,  express  or  implied,  were  only  bound  to  transmit  the 
bill  to  Philadelphia  in  due  time  and  to  some  competent  agent;  and 
were  not  liable  for  any  negligence  or  omission  of  such  agent  in  giving 
notice  of  the  non-acceptance  of  the  bill.  ...  To  this  charge  the 
plaintiffs  excepted.  The  jury  found  for  the  defendants,  on  which  judg- 
ment was  entered.  The  plaintiffs  removed  the  record  into  the  Supreme 
Court,  where  the  judgment  of  the  Superior  Court  was  affirmed.  See 
the  opinion  of  the  court  delivered  by  the  Chief  Justice,  15  Wendell, 
486,  €t  seg.  The  plaintiffs  thereupon  sued  out  a  writ  of  error,  remov 
ing  the  record  into  this  court 

S.  M  DavieSy  for  the  plaintiffs  in  error. 

JZ  P.  Edwards  and  O.  Wood^  for  the  defendants  in  error. 

8.  A,  Foot  J  in  repl3% 

By  Senator  Verplanck.^  What  then  is  the  ordinary  undertaking, 
contract,  or  agreement  of  a  bank  with  one  of  its  dealers,  in  the  case  of 
an  ordinary  deposit  of  a  domestic  note  or  bill,  payable  in  the  same 
town  received  for  collection?  It  is  a  contract  made  with  a  corporate 
body  having  only  a  legal  existence,  and  governed  by  directors,  who 
can  act  only  by  officers  and  agents ;  or  if  it  be  with  a  private  banker, 
he  too  is  known  to  carrj'  on  his  business  by  clerks  and  agents.  The 
contract  itself  is  to  perform  certain  duties  necessary  for  the  collection 
of  the  paper  and  the  secnrit}^  of  the  holder.  But  neither  legal  con- 
struction nor  the  common  understanding  of  men  of  business  can 
regard  this  contract  (unless  there  be  some  express  understanding  to 
that  effect)  as  an  appointment  of  the  bank  as  an  attorney  or  personal 
representative  of  the  owner  of  the  paper,  authorized  to  select  other 
agents  for  the  purpose  of  collecting  the  note  and  nothing  more. 
There  is  a  wide  difference  made  as  well  by  positive  law  as  by  the 
reason  of  the  thing  itself,  between  a  contract  or  undertaking  to  do  a 
thing,  and  the  delegation  of  an  agent  or  attorney  to  procure  the  doing 

^  The  reporter's  statement  has  been  abbreviated  by  omitting  part  of  the  evidence, 
and  80  mnch  of  the  charge  as  was  not  made  the  subject  of  comment  in  the  Court  of 
Errors.  —  Ed. 

^  The  passages  omitted  in  reprinting  this  opinion  are  almost  exclusively  restate- 
ments of  the  facts,  citations  of  authorities,  and  discussions  of  the  question  whether 
the  notary  was  negligent,  and  of  the  question  whether  any  distinction  is  to  be  based 
apon  the  fact* that  the  notary  was  a  publip  officer. — Ed. 
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the  same  thing,  —  between  a  contract  for  bailding  a  house  (for  exam- 
ple), and  the  appointment  of  an  overseer  or  superintendent,  authorized 
and  undertaking  to  act  for  the  principal,  in  having  a  house  built  The 
contractor  is  bound  to  answer  for  any  n^ligence  or  default  in  the  per- 
formance of  his  contract,  although  such  negligence  or  default  be  not 
his  own,  but  that  of  some  sub-contractor,  or  under- workman.  Not  so 
the  mere  representative  agent,  who  discharges  his  whole  duty  if  he  acts 
with  good  faith  and  ordinary  diligence  in  the  selection  of  his  materials,  the 
forming  his  contracts,  and  the  choice  of  his  workmen.  Now  in  the  case 
of  the  deposit  for  collection  of  a  domestic  note  or  bill  pajable  in  the  same 
town,  no  one  can  imagine  that  this,  instead  of  being  a  contract  with  the 
bank  to  use  the  proper  means  for  collecting  the  paper,  is  a  mere  delegation 
of  power  to  act  as  an  attorney  for  that  purpose.  .  .  • 

Is  there  anything  in  the  mere  fact  of  the  paper  being  payable  in  another 
city,  and  therefore  requiring  the  aid  of  other  agents,  sufficient  to  take  that 
case  out  of  the  general  rule  ?  1  mean  irrespectively  of  any  agreement  or 
implied  understanding  as  to  the  matter.  The  Chief  Justice,  in  deUrering 
the  opinion  of  the  Supreme  Court,  holds  that  there  is,  and  says:  ^^A 
note  or  bill  left  at  a  bank,  and  received  for  the  purpose  of  being  sent  to 
some  distant  place  for  collection,  would  seem  to  imply,  upon  a  reason- 
able  construction,  no  other  agreement  than  that  it  should  be  forwarded 
with  due  diligence  to  some  competent  agent,  to  do  what  should  be 
necessary  in  the  premises.  The  language  and  acts  of  the  parties  fairij 
import  so  much,  but  nothing  be3'ond  it  The  person  leaving  the  note 
is  aware  that  the  bank  cannot  personallj-  attend  to  the  collection,  and 
that  it  must  therefore  be  sent  to  some  distant  or  foreign  agent"  This 
seems  to  me  to  assume  the  very  question  in  dispute.  In  a  deposit  of 
a  note  for  collection,  paj'able  in  the  same  place,  the  holder  is  equally 
aware  that  the  bank  cannot  personally  attend  to  the  collection,  and  its 
management  must  be  left  to  some  one  or  more  competent  agents.  But 
he  makes  an  implied  contract  with  the  bank  that  the  proper  and  expe- 
dient means  shall  be  used  to  collect  his  note.  So  he  does  as  to  a 
foreign  debt ;  and  in  each  case  he  alike  presumes  that  proper  agents 
will  be  employed.  In  neither  case  has  he  any  knowledge  of  the  agents, 
or  privity  with  them.  I  can  perceive  no  reason  for  liability  or  exemp- 
tion from  liability  in  either  case  which  does  not  equally  apply  to  the 
other.  The  bank,  if  its  officers  think  fit,  and  the  dealer  will  consent, 
may  vary  that  liability  in  either  case.  It  may  receive  the  paper  only 
for  transmission  to  its  correspondents.  That  would  form  a  new  and 
different  contract,  and  would  limit  the  responsibility  to  good  faith  and 
due  discretion  in  the  choice  of  an  agent  But  if  this  be  not  done,  or 
unless  there  be  some  implied  nndersfanding  on  the  subject,  I  see  no 
difference  between  the  responsibilit}'  assumed  in  the  undertaking  to 
collect  foreign  bills,  and  that  for  collecting  domestic  paper,  payable  at 
home.  •  .  . 

On  the  question  being  put,  shall  this  Judgment  be  reversed?  the 
members  of  the  court  divided  as  follows :  — 


J 
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In  the  affirmative:  Senators  Fox,  Hawkins,  Hunt,  Huntinqtok, 
L.EE,  H.  A.  Livingston,  Matnabd,  Mosblet,  Nicholas,  Peck^  Skin* 
NEE,  Van  Dyck,  Vebplanck,  Wages  —  14. 

In  the  negative:  The  Chancellor,^  and  Senators  Beardslbt, 
Clark,  Hull,  Hunter,  Johnson,  Jones,  Paige,  Speaker,  Sterung 
— 10. 

Whereupon  the  judgment  of  the  Supreme  CJourt  was  reversed,  a 
venire  de  novo  directed  to  be  awarded,  and  the  costs  in  this  court  and 
in  the  Supreme  Court  ordered  to  abide  the  event 

In  this  case,  the  court  adopted  the  following  resolution :  Resolved^ 
that  when  a  bank  or  broker,  or  other  monej'-dealer  receives,  upon  a 
good  consideration,  a  note  or  bill,  for  collection  in  the  place  where 
such  bank,  broker,  or  dealer  carries  on  business,  or  at  a  distant  place, 
the  part}'  receiving  the  same  for  collection  is  liable  for  the  neglect, 
omission,  or  other  misconduct  of  the  bank  or  agent  to  whom  the  note 
or  bill  is  sent  either  in  the  negotiation,  collection  or  pa3'ing  over  the 
mone}',  by  which  the  money  is  lost  or  other  injury  sustained  by  the 
owner  of  the  note  or  bill,  unless  there  be  some  agreement  to  the  con* 
trar}',  express  or  implied.^ 


COBiMERCIAL  BANK  OF  LAKE  ERIE  v.  NORTON 

AND  FOX,   Impleaded. 

Supreme  Court  of  New  York.     1841. 

[1  HiU,  501.] 

Assumpsit,  tried  at  the  Erie  Circuit,  before  Gridley,  C.  J.,  Aug.  29, 
1840.  The  plaintiffs  sought  to  recover  as  indorsees  of  two  bills  of 
exchange  drawn  by  Gillespie,  Joice  &  Co.,  on  E.  Norton  &  Co.,  paya- 
ble to  Gillespie  &  Woodruff,  at  sixty  days  after  date.  The  firm  of  E. 
Norton  &  Co.  was  composed  of  said  Norton  and  Simeon  Fox,  two  of 
the  defendants,  who  alone  defended  the  suit. 

The  acceptance  on  each  of  the  bills  was  in  this  form :  ^'  E.  Norton 
A  Co.  —  Per  A.  G.  Cochrane ; "  and  was  in  Cochrane's  handwriting. 

The  bills  were  discounted  on  the  day  of  the  date,  by  the  plaintiffs 
for  the  drawers,  and  were  afterwards  accepted  for  the  drawers'  accom- 
modation ;  the  defendants  Norton  and  Fox  having  no  funds  of  the 
drawers,  but  the  latter  being  then  largely  indebted  to  them. 

Henry  Norton  testified  on  the  trial  that  he  directed  Cochrane  to 
accept  these  bills,  the  latter  being  the  book-keeper  of  E.  Norton  &  Co. 
As  to  Henry's  own  authorit3%  he  testified  that  he  was  the  general  agent 
of  E.  Norton  &  Co.,  financial  and  otherwise,  they  not  interfering  in 

^  ChancelloT  Walworth  delivered  a  dissenting  opinion.  —  Ed. 
«  Ace. :  Ayiault  r.  Pacific  Bank,  47  N.  Y.  570  (1872).  —Ed. 
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*/^  T^fKhfA  to  accept :  because,  adds  the  writer,  it  is  understood  that 

*  71,«  t/pihu/n  if  ffhoit«-nf«]  br  oniittiDg  at  the  begiimiiig  and  at  the  endpiMSH 
I^A  l^'rtai/iJLi^  to  Ag^^ncT. —  Ed. 
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the  tnone}'  is  obtained  on  his  credit,  unless  he  have  made  public  decia 
ration  denouncing  his  servant  to  the  brokers  of  exchanges  and  other* 
wise.  Mai.  Lex.  Merc,  pt  8,  ch.  5,  §  6,  p.  264,  ed.  of  1656.  Chitty 
sa^'s  the  authority  to  draw,  indorse,  or  accept,  bj*  procuration,  need  not 
be  special ;  '^  but  the  law  ma}-  infer  an  authority  from  the  general  nature 
of  certain  acts  permitted  to  be  done,  and  usual  employ  is  evidence  of 
an  authority."  Chitt.  on  Bills,  35  a,  Am.  ed.  of  1839.  These  are 
very  nearly  the  words  of  Lonl  Eldon,  Ch.  in  Davison  v.  Robertson,  3 
Dew's  Pari.  Rep.  218,  229,  whom  Chitty  cites.  Henry  Norton  was  the 
factotum  of  the  firm.  A  more  comprehensive  general  agency  can  hardly 
be  conceived. 

But  it  is  said  he  could  not  delegate  the  power  to  accept  This  is  not 
denied,  nor  did  he  do  so.  The  bills  came  for  acceptance ;  and  having 
as  agent  made  up  his  mind  that  they  should  be  accepted,  he  directed 
Cochrane,  the  book-keeper,  to  do  the  mechanical  part,  —  write  the  ac- 
ceptance across  the  bills.  He  was  the  mere  amanuensis.  Had  an3'thing 
like  the  trust  which  is  in  its  nature  personal  to  an  agent,  a  discretion, 
for  instance,  to  accept  what  bills  he  pleased,  been  confided  to  Cochrane, 
his  act  would  have  been  void.  But  to  question  it  here  would  be  to  deny 
that  the  general  agent  of  a  mercantile  firm  could  i*etain  a  carpenter  to 
make  a  box,  or  a  cooper  to  make  a  cask.  The  books  go  on  the  ques* 
tion  whether  the  delegation  be  of  a  discretion.  Such  is  the  very  latest 
case  cited  by  the  defendants'  counsel:  Emeraon  v.  The  Prov.  Hat 
Manufacturfhg  Co.,  12  Mass.  Rep.  237,  241,  242 ;  and  the  latest  book. 
2  Kent's  Com.  633, 4th  ed.  Blore  v,  Sutton,  3  Meriv.  237,  is  among  the 
strictest  cases  I  have  seen.  There  the  clerk  of  the  agent  put  his  own 
initials  to  the  memorandum,  by  direction  of  the  agent ;  and  held,  insuflS- 
cient.  Henderson  v,  Barnewall,  1  Young  &  Jerv.  387,  followed  it 
Both  were  cases  arising  under  the  statute  of  frauds,  which  requires  that 
the  memorandum  should  be  signed  bj*  the  principal  or  his  agent ;  and  I 
admit  it  is  very  difficult  to  distinguish  the  manner  of  the  signatures 
there  from  that  now  in  question  by  Cochrane.  Everything  there  seems 
to  have  been  mechanical  merely,  as  here ;  and  there  may  be  some  doubt, 
I  should  think,  whether  such  cases  can  be  sustained.  At  any  rate,  in 
our  attempt  to  apply  them,  we  are  met  with  a  case  as  widely  the  other 
way.  Ex  parte  Sutton,  2  Cox,  84.  The  rule  as  there  laid  down  is, 
that  '^  an  authority  given  to  A.  to  draw  bills  in  the  name  of  B.  may  be 
exercised  by  the  clerks  of  A."  Such  is  the  marginal  note,  and  it  is  en- 
tirely borne  out  b}'  the  case  itself.  Peter  Marshall  wrote  to  Lewis  & 
Potter  authorizing  them  ^^  to  make  use  of  his  name  by  procuration  or 
otherwise  to  draw  bills  on  G.  &  J."  The  clerk  of  Lewis  &  Potter 
drew  the  bill,  signing  thus :  "  By  procuration  of  Peter  Marshall, 
Robert  Edgecurabe."  The  Lord  Chancellor  put  it  on  the  ground  that 
the  signature  of  the  clerk  would  have  bound  Lewis  &  Potter,  had  he 
signed  their  name  under  the  general  authority  which  he  had.  We  thus 
make  very  little  progress  one  way  or  the  other  on  direct  English  au- 
thority.    Left  to  go  on  the  principle  of  any  other  English  case  I  hare 
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seen,  and  there  are  many,  all  we  have  to  say  is,  I  think,  that  the  agimt 
shall  not  delegate  his. discretion,  but  may  at  least  do  any  mechanicil 
act  by  deputy.  I  do  not  know  that  the  language  of  Lord  Ellenboroogh 
in  Mason  v.  Joseph,  1  Smith's  Rep.  406,  has  been  anywhere  directly 
carried  into  an  adjudication.  But  it  sounds  so  much  like  all  the  cases 
professing  to  go  on  principle,  that  I  can  scarcely  doubt  its  being  law. 
His  Lordship  said,  ^^  It  is  true  an  attorney  appointed  by  deed  cannot 
delegate  his  authority  to  a  third  person.  He  must  exercise  his  own 
judgment  on  the  principal  subject  for  the  purpose  of  which  he  is  ap- 
pointed ;  but  as  to  any  mere  ministerial  act,  it  is  not  necessary  that  he 
should  do  it  in  person,  if  he  direct  it  to  be  done  or  upon  a  full  knowl- 
edge of  it  adopt  it  Suppose,  for  instance,  he  had  got  the  gout  in  bis 
hands,  and  could  not  actually  sign  himself,  he  might  have  aothori2ed 
another  to  sign  for  him."  •  •  .  New  trial  €knied} 


DORCHESTER  AND  MILTON  BANE  v.   NEW  ENGLAND 

BANK. 

Supreme  Judicial  Court  of  Massachusetts.    184d. 

[I  CusJl  177.] 

This  was  an  action  of  assumpsit  for  the  recovery  of  damages  by  the 
plaintiffs  against  the  defendants,  for  not  accounting  for  the  proceeds 
of  certain  accepted  bills  of  exchange,  payable  at  Washington,  in  the 
District  of  Columbia,  in  six  months  from  their  respective  dates,  which 
had  been  received  by  the  defendants  from  the  plaintiffs  for  collection. 

On  the  trial  in  this  court,  before  Wilde,  J.,  the  following  facts  ap- 
peared in  evidence.  On  the  part  of  the  plaintiffs,  it  was  proved  that 
the  bills  in  question  had  been  discounted  by  them,  and  left,  at  different 
times  during  the  months  of  October,  November,  and  December,  1837, 
for  collection,  with  the  defendants,  who  were  their  general  agents  in 
Boston ;  that  the  defendants  had  never  paid  over  the  amount  of  the 
bills,  or  returned  them  to  the  plaintiffs ;  that  the  defendants  always  « 
charged  the  plaintiffs  a  commission  for  making  collections  out  of  Bos- 
ton; and  that  the  plaintiffs,  on  the  2l8t  February,  1844,  demanded 
of  the  defendants  that  the  proceeds  of  the  bills  should  be  placed  to 
their  credit 

On  the  part  of  the  defendants,  it  was  proved  that,  from  the  year 
1833  or  1834,  until  the  failure  of  the  Commonwealth  Bank,  they  had 
employed  that  bank  to  make  collections  for  them  and  their  customers 
at  Washington,  and  other  places  at  the  South,  where  the  defendants 

1  See  Lord  v.  Hall,  8  C.  B.  627  (1849) ;  William»  r.  Woods,  16  Md.  220.  24S-2M 
(1860)  ;  Norwich  UDivereity  !?.  Denny,  47  Vt.  13  (1874)  ;  Wearer  v.  CaniaU,  M  Aii 
198  (1879).  — Ed. 
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had  no  agent ;  that  they  placed  the  bills  received  b}^  them  of  the  plain- 
tififs  in  the  hands  of  the  Commonwealth  Bank  for  collection,  —  first  in- 
dorsing them  thus,  ''  Pay  to  C.  Hood,  cashier,''  which  was  the  form  of 
indorsement  uniforml}'  adopted  by  them  in  such  cases ;  that  the  Com- 
monwealth Bank  then  was,  and  to  the  time  of  its  failure,  Jan.  11, 
1838,  continued  to  be,  in  good  credit;  that  the  bills  in  question  were 
duly  transmitted  by  the  Commonwealth  Bank  to  its  correspondent  in 
Washington,  the  Bank  of  the  Metropolis ;  that  all  the  bills  had  been 
accepted,  but  none  of  them  had  become  due  on  the  11th  of  January, 
1838,  when  the  Commonwealth  Bank  stopped  pajment ;  that  on  the 
13th  of  January  the  defendants  took  measures  to  demand  the  bills  of 
the  Bank  of  the  Metropolis ;  that  the  latter  refused  to  deliver  the  bills, 
bat  afterwards  collected  them,  and  claimed  to  hold  the  proceeds  on 
account  of  a  balance  due  to  them  from  the  Commonwealth  Bank ;  and 
that  the  defendants  thereuiK>n  commenced  a  suit  for  the  recovery  of 
the  proceeds  of  the  said  bills  against  the  Bank  of  the  Metropolis,  — 
which  suit  at  the  time  of  the  trial  was  still  pending,  and  the  record  of 
which  is  in  the  case,  and  may  be  referred  to,  subject  to  any  legal  ob- 
jections thereto,  by  the  plaintiffs.^ 

It  was  also  proved,  on  the  part  of  the  defendants,  that,  in  1833  or 
1834,  the  several  banks  employed  by  the  government  of  the  United 
States,  as  deposit  banks,  entered  upon  a  sj'stem  of  mutual  dealings,  for 
the  purpose  of  facilitating  exchanges  and  transfers  of  funds ;  that  the 
Commonwealth  Bank  was  on^  of  these  banks,  and  was  frequentl}'  em- 
plo^ed  by  other  banks,  in  Boston  and  elsewhere,  to  collect  money  in 
places  (especiallj^  at  the  South  and  West,  where  the  latter  had  no  cor- 
respondents), and  that  in  all  such  cases  bills  received  for  collection  were 
indorsed  in  the  manner  above  mentioned ;  and  that  since  that  time  it 
had  been  the  general  practice  of  the  banks  in  Boston,  whenever  any 
one  of  them  received  notes  or  drafts  for  collection  which  were  pa3'able 
at  a  place  where  it  had  no  correspondent,  to  pass  over  the  same  for 
collection  to  some  other  bank  in  Boston  which  had  a  correspondent  in 
such  place,  by  a  general  indorsement  exactly  like  that  made  use  of 
in  indorsing  the  bills  In  question  to  the  Commonwealth  Bank. 

There  was  no  evidence  that  any  loss  had  ever  happened  in  conse- 
quence of  the  failure  of  a  bank  in  which  bills  or  drafts  had  been  thus 
deposited  for  collection,  or  that  the  owner  of  any  such  note  or  draft 
had  in  any  instance  sustained  a  loss  in  consequence  of  a  failure  of  the 
collecting  bank.  It  was  proved  that,  although  it  was  the  general  prac- 
tice of  the  banks  in  Boston  to  receive  bills  and  notes  for  collection 
which  were  payable  in  places  where  they  had  no  correspondents,  j^et 
that  they  sometimes  refused  to  undertake  the  collection  of  such  paper. 

The  cashier  of  the  plaintiffs  testified  that  in  the  course  of  business 
at  their  bank,  within  the  last  eight  or  ten  years,  they  had  discounted 
and  received  a  large  quantity  of  Southern  and  other  drafts,  though  not 

1  See  1  Howard,  234;  6  lb.  212.  — Rbp. 
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to  a  great  amount  on  Washington,  all  of  which  were  collected  throogb 
the  New  England  Bank;  that  in  three  or  four  instances,  within  the 
period  mentioned,  protested  drafts  had  been  returned  to  the  plaintifls 
by  the  New  England  Bank,  from  which  it  appeared,  that  that  bank  had 
indorsed  bills  and  drafts,  received  by  it  for  collection,  to  other  banks  in 
Boston  in  the  same  form  in  which  the  bills  were  indorsed  to  the  Com* 
monwealth  Bank ;  and  that  the  plaintiff  had  never  found  any  fault  with, 
or  protested  against,  the  employment  by  the  defendants  of  other  banks 
in  Boston,  though  the  witness  could  not  sa}'  with  certainty  whether 
any  such  instances  had  occurred  before  the  bills  in  question  were 
placed  in  the  liands  of  the  defendants. 

The  cashier  of  the  defendants  produced  and  verified  the  protest  of  a 
draft  sent  by  the  plaintiffs  to  the  defendants  for  collection  in  Mobile 
in  May,  1836,  and  a  copy  of  the  defendants*  letter  returning  the  same, 
with  a  protest,  to  the  plaintiffs ;  which  draft  was  indoraed  by  the  plain- 
tiffs ^  and  by  the  defendants,  in  the  same  manner  with  the  bills  now  in 
question,  to  the  cashier  of  tlie  Merchants*  Bank  in  Boston,  to  which  it 
was  sent  for  collection. 

On  these  facts  the  case  was  withdrawn,  by  consent,  from  the  jury, 
and  submitted  for  consideration  to  the  whole  court,  who  are  to  order 
a  nonsuit,  default,  or  new  trial,  as  in  their  judgment  the  case  may 
require. 

-B.  Fletcher^  for  the  plaintiffs. 

S.  BarUett^  for  the  defendants. 

Wilde,  J.^  This  is  an  action  of  assumpsit;  but  the  foundation  of 
the  plaintiffs'  claim  is  the  alleged  negligence  of  the  defendants  in  not 
collecting  certain  bills  left  with  them  for  collection  by  the  plaintiffs. 

The  defendants  proved  that  they  placed  these  bills  in  the  hands  of 
the  Commonwealth  Bank  for  collection,  the  same  being  payable  in  the 
city  of  Washington,  where  the  defendants  had  no  correspondents. 
This,  the  plaintiffs'  counsel  contend,  the  defendants  had  no  right  to 
do,  on  the  ground  that  an  agent  has  no  right  to  delegate  his  authority 
to  a  sub-agent  without  the  assent  of  his  principal.  This,  no  doubt,  is 
generally  true ;  but  when,  from  the  nature  of  the  agency,  a  sub-agent 
or  sub-agents  must  necessarily  be  emplo3'ed,  the  assent  of  the  principal 
is  implied.  Such  was  the  nature  of  the  agency  in  the  present  case.  It 
could  not  have  been  expected  that  the  defendants  would  employ  one  of 
their  own  officers  to  proceed  to  Washington  to  obtain  payment  of  the 
bills.  The  bills  undoubtedly  were  intended  to  be  transmitted  to  Wash- 
ington for  collection;  and  if  the  defendants  employed  suitable  snb- 
agents  for  that  purpose,  in  good  faith,  they  are  not  liable  for  the  neglect 


^  In  the  argument  for  the  defendants,  and  in  the  opinion  of  the  court,  it  is 
that  the  bills  were  indorsed  by  the  plaintiffs  to  the  defendants  in  the  same  roaoner 
that  they  were  indorsed  by  the  defendants  to  the  Commonwealth  Bank;  but  the  faet 
does  not  distinctly  appear  from  the  evidence  contained  in  the  statement  of  the  caaa.  — 
Rep. 

^  The  Chief  Justice  did  not  sit  in  this  case.  — Rbf. 
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or  default  of  the  sab-agents.  This  was  so  d^ided  in  Fabens  t;.  Mer- 
cantile Bank,  23  Pick.  330.  The  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  says :  ^^  It  is  well  settled  that  when  a  note  is  deposited 
with  a  bank  for  collection,  which  is  payable  at  another  place,  the  whole 
duty  of  the  bank  %o  receiving  the  note,  in  the  first  instance,  is  season* 
ably  to  transmit  the  same  to  a  suitable  bank,  or  other  agent,  at  the 
place  of  payment  And  as  a  part  of  the  same  doctrine,  it  is  weU  set- 
tled that  if  the  acceptor  of  a  bill,  or  promisor  of  a  note,  has  his  resi- 
dence in  another  place,  it  shall  be  presumed  to  have  been  intended  and 
understood  between  the  depositor  for  collection  and  the  bank  that  it 
yraa  to  be  transmitted  to  the  place  of  the  residence  of  the  promisor/' 
This  decision  of  the  court  on  both  points  is,  we  think,  well  founded  in 
principle,  and  supported  by  a  decided  weight  of  authority.  The  only 
opposing  decision  is  in  the  case  of  Allen  v.  Merchants'  Bank,  which 
was  first  reported  in  15  Wend.  482,  and  which  was  afterwards  removed 
to  the  Court  of  Errors,  where  the  Judgment  of  the  court  below  was  re- 
versed by  a  majority  of  the  Court  of  £rrors.  This  reversal  is  opposed 
to  a  number  of  decisions  of  great  authority,  and  is  not,  as  we  think, 
well  founded  in  pnnciple.  If  the  bank  in  that  case  acted  in  good  faith, 
in  selecting  a  suitable  sub-agent  where  the  bills  were  payable,  there 
seems  to  be  no  principle  of  justice,  or  public  policy,  by  which  the  bank 
should  be  made  liable  for  the  neglect  or  misfeasance  of  the  sub-agent 
And  it  is  admitted  by  Mr.  Senator  Verplanck,  who  states  the  grounds 
of  the  reversal  of  the  judgment,  that  the  bank  would  not  have  been 
liable  if  there  had  been  an  understanding  or  agreement,  express  or 
implied,  that  the  bills  were  to  be  transmitted  to  another  bank  for  col- 
lection. Now,  we  think,  in  that  case  as  in  this,  there  was  manifestly 
such  an  understanding.  There  is  another  view  of  that  case,  taken  by 
the  learned  senator,  in  which  we  cannot  concur.  He  makes  no  distinc- 
tion between  the  neglect  of  the  officers  of  the  bank,  where  the  bills 
were  deposited,  and  that  of  the  bank  to  which  they  were  transmitted 
for  collection.  We  think  the  distinction  is  obvious.  We  agree,  how- 
ever, with  the  learned  senator,  that  the  decisive  question  in  such  cases 
is  what  was  the  understanding  of  the  parties  as  to  the  duties  the  col- 
lecting bank  undertook  to  perform.  And  as  to  this,  we  have  no  doubt 
of  the  understanding  of  the  parties  in  the  present  case.  That  was,  we 
think,  that  the  defendants  were  to  transmit  the  bills,  or  to  cause  them 
to  be  transmitted,  to  some  suitable  bank  or  other  agent  in  Washington 
for  collection ;  and  the  questions  are  whether,  in  employing  the  Com- 
monwealth Bank  to  transmit  the  bills,  the  defendants  acted  in  good 
faith,  and  if  so,  whether  they  are  responsible  for  the  failure 'of  that 
bank.  That  the  defendants  acted  in  good  faith  we  cannot  doubt.  The 
Commonwealth  Bank  at  the  time  was  in  perfectly  good  credit,  and  had 
great  facilities  for  obtaining  payment  of  bills  and  notes  payable  in  dis- 
tant States.  The  defendants  were  the  plaintiffs'  general  agents,  and 
they  bad  no  instructions ;  they  were,  therefore,  to  exercise  their  best 

judgment  as  to  the  transmission  of  the  bills  and  the  remittance  of 
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the  money  when  collected.  And  we  see  no  cause  to  doubt  that  tbey 
acted  in  good  faith,  and  exercised  a  sound  judgment.  It  was  objected 
that  the  defendants  ought  to  have  made  restricted  indorsements ;  but 
it  is  a  satisfactorj'  answer  that  the  defendants  made  their  indorsemeDts 
in  the  same  manner  the  plaintiffs  did.  Considering,  then,  that  the 
defendants  acted  in  good  faith,  and  exercised  a  sound  judgment  in 
employing  the  Commonwealth  Bank,  we  think  there  is  no  principle  ol 
law  or  equity  which  can  subject  them  to  any  liability  by  reason  of  the 
subsequent  failure  of  that  bank. 

In  our  opinion,  the  defendants'  responsibility  was  limited  to  good 
faith  and  due  discretion  in  the  choice  of  an  agent  to  transmit  the  bills, 
and  to  procure  a  remittance  of  the  monej'  when  paid.  This  case  is  not 
distinguishable  from  the  case  of  Fabens  v.  Mercantile  Bank,  and  the 
cases  there  cited. 

We  do  not  think  that  the  proof  of  any  usage  is  necessary  to  support 
these  decisions ;  but  in  the  present  case  the  usage  is  well  proved  to 
have  been  uniform,  in  similar  cases,  ever  since  the  year  1833  or  1834, 
three  or  four  years  before  these  bills  were  deposited  in  the  defendant 
bank. 

It  was  also  proved  that  one  bill  had  been  transmitted  in  like  manner 
by  the  defendants  for  the  plaintiffs,  and  returned  to  them  with  protest, 
and  without  objection  by  them.  This  was  in  1836,  more  than  a  year 
before  the  bills  in  this  case  were  deposited.  This  would  be  sufficient 
notice  of  the  usi^e  or  manner  in  which  the  defendant  transacted  socfa 
business,  if  any  such  notice  were  required.  It  seems,  however,  that 
the  usage  of  a  bank  is  binding  on  all  persons  dealing  with  the  bank, 
whether  the}*  know  of  the  usage  or  not.  Lincoln  and  Kennebeck  Bank 
V.  I^age,  9  Mass.  155 ;  Bank  of  Washington  v,  Triplett,  1  Pet  25. 
That  is  a  point,  however,  not  necessary  to  be  decided  in  this  case. 

Plaintiffs  nonsiat} 

1  Ace. :  East  Haddam  Bank  v.  Scoyil,  12  Conn.  303  (1837);  Gnelich  v.  Natioiiil 
State  Bank,  56  Iowa,  434  (1881) ;  Firat  National  Bank  v.  Spra^e,  34  Neb.  318  (I89S). 

Contra:  Montgomery  County  Bank  u.  Albany  City  Bank,  7  N.  Y.  459  (1852) ;  Ex- 
change National  Bank  v.  Third  National  Bank,  112  U.  S.  276  (1884);  Power  r.  Fiirt 
National  Bank,  6  Mont.  251  (1887). 

The  anthorities  are  collected  in  the  cases  cited  in  this  note,  and  also  in  Ames'  Casei 
en  TroBts  (2d  ed.),  14,  n.  (1).  — Ed. 
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JOHN  HALUFl'ZOK  v.  GREAT  NORTHERN  RAILWAY  (X). 

Supreme  Coubt  of  Minnesota.     1893. 

[55  Minn,  446.] 

Appeal  by  defendant,  Great  Northern  Railway  Company,  from  an 
order  of  the  District  Court  of  Wright  County,  Thomas  Cantt,  J.,  made 
April  15,  1893,  denying  its  motion  for  a  new  trial.^ 

TF.  £J.  Dodge  and  Wendell  &  Pidgeon^  for  appellante. 

W.  E,  CvJkin  and  J.  T.  AUey^  for  respondent. 

Mitchell,  J.  The  plaintiff  brought  this  action  to  recover  for  per- 
sonal injuries  to  his  infant  child,  caused  b}*  the  negligence  of  the  alleged 
servant  of  the  defendant.     1878  G.  S.  ch.  66,  §  34. 

The  injuries  were  inflicted  by  one  O'Connell,  and  the  only  question 
presented  by  this  appeal  is  whether  O'Connell  was  defendant's  servant 
The  evidence,  in  which  there  is  no  material  conflict,  is  substantially  as 
follows :  The  defendant  maintained  a  public  depot  and  freight  and 
passenger  station  at  the  village  of  Waverly.  The  premises  were 
owned  and  controlled  by  the  defendant,  but  the  Great  Northern  Ex- 
press Company  and  the  Western  Union  Telegraph  Company  had  their 
offices  in  the  same  building,  one  Westinghoase  being  the  common  agent 
for  all  three  companies.  Westinghouse  had  exclusive  charge  of  all  of 
defendant's  business  at  the  station.  He  testifled  that  he  had  no  au- 
thority to  employ  an}*  assistants,  such  authority  being  exclusively 
vested  in  the  general  officers  of  the  company ;  and,  as  respects  express 
authority,  this  testimony  is  not  contradicted.  For  a  year  or  more 
before  the  injury  complained  of,  Westinghouse  had  permitted  a  young 
man  named  Foutch  to  use  and  practise  on  the  instruments  in  the  office, 
for  the  purpose  of  learning  telegraphy ;  and  during  that  time  Foutch 
had  been  in  the  habit,  as  occasion  required,  of  assisting  Westinghouse 
in  the  performance  of  his  railway  duties,  such  as  selling  tickets,  hand- 
ling freight,  putting  out  switch  lights,  etc.  He  had  no  contract  with 
the  railway  company,  and  received  no  wages;  the  work  he  did  evi- 
dently being  in  return  for  the  privilege  of  the  office,  and  the  use  of  the 
instruments,  in  learning  telegraphy.  There  is  no  evidence  that  the 
general  officers  of  the  defendant  knew  of  or  assented  to  Foutch's  per- 
forming this  work,  except  the  length  of  time  it  had  continued,  and  the 
absence  of  any  testimony  that  they  ever  objected.  About  ten  days 
before  the  accident,  Westinghouse,  with  the  permission  of  the  Western 
Union  Telegraph  Company,  gave  O'Connell  the  privilege  of  the  office> 
and  the  use  of  the  instruments,  for  the  purpose  of  learning  telegraphy, 
evidently  under  substantially  the  same  arrangement  by  which  he  had 
previously  given  Foutch  similar  privileges.  O'Connell  had  no  contract 
with  the  defendant,  and  received  no  wages.     The  time  between  hia 

1  The  reporter's  statement  has  been  omitted.  —  Ed. 
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coming  into  the  office  and  the  date  of  the  accident  was  so  brief  that 
the  evidence  is  very  meagre  as  to  his  doing  railroad  work  about  the 
station  daring  that  time,  but  there  was  evidence  tending  to  show  that 
he  had  on  several  occasions,  with  the  knowledge  and  consent  of  West- 
inghouse,  handled  freight.  On  the  day  in  question,  he  went  to  work, 
with  a  truck,  to  move  some  goods  from  the  station  platform  into  a 
freight-room.  Foutch  assisted  him  hy  piling  up  the  goods  in  the  room 
while  O'Conuell  carried  them  in.  While  thus  handling  the  track, 
CTConnell  ran  it  against  plaintifTs  child,  who  was  walking  around  the 
depot,  and  inflicted  the  injury  complained  of.  There  is  no  evideDce 
that  at  or  prior  to  the  accident  the  general  officers  of  the  defendant 
knew  that  0*Connell  was  employed  about  the  station.  But  both 
Foutch  and  O'Connell,  after  the  accident,  continued  at  the  depot,  prao- 
tising  telegraphy,  and  assisting  Westinghouse,  as  before,  in  selling 
tickets,  handling  freight,  etc.,  and  were  still  doing  so  at  the  date  of  the 
trial,  which  was  five  months  after  the  accident,  and  over  four  months 
after  the  commencement  of  this  action ;  and,  while  there  is  no  direct 
evidence  that  this  was  with  the  knowledge  of  the  general  officers  of 
the  defendant,  there  is  no  evidence  that  they  did  not  know  of  it,  and 
none  that  they  ever  objected  to  it  Such  we  believe  to  be  a  fair  and 
full  statement  of  the  effect  of  the  evidence. 

Under  the  doctrine  of  respondeat  superior,  a  master,  however  careful 
in  the  selection  of  his  servants,  is  responsible  to  strangers  for  their 
negligence  committed  in  the  course  of  their  employment.  The  doc- 
trine is  at  best  somewhat  severe,  and,  if  a  man  is  to  be  held  liable  for 
the  acts  of  his  servants,  he  certainl}'  should  have  the  exclusive  right  to 
determine  who  the}*  shall  be.  Hence,  we  think,  in  every  well-con- 
sidered case  where  a  person  has  been  held  liable,  under  the  doctrine 
referred  to,  for  the  negligence  of  another,  that  other  was  engaged  in 
his  service  either  by  the  defendant  personall}',  or  b}*  others  by  bis  ao- 
thorit}',  express  or  implied.  There  is  a  class  of  cases,  of  which  Bush 
V,  Steinman,  1  Bos.  &  P.  404  (often  doubted  and  criticised),  is  an 
example,  which  seem  to  hold  that  a  person  may  be  liable  for  the  neg- 
ligence of  another,  not  his  servant.  But  these  were  generally  cases 
where  the  injury  was  done  by  a  contractor,  sub-contractor,  or  their  sei^ 
vants,  upon  the  real  estate  of  the  defendant,  of  which  he  was  in  pos- 
session and  C9ntrol ;  and  they  seem  to  proceed  upon  the  theory  that 
where  a  man  is  in  possession  of  fixed  property,  he  must  take  care  that 
it  is  so  used  and  managed  by  those  whom  he  brings  upon  the  premises 
as  not  to  be  dangerous  to  others.  In  that  view,  he  is  held  liable,  not 
for  the  negligence  of  another,  but  fot  his  own  personal  n^ligenoe  in 
not  preventing  or  abating  a  nuisance  on  his  own  premises.  See 
Laugher  v.  Pointer,  5  Barn.  &  C.  $47.  There  will  also  be  found  il 
some  text-books  statements  to  the  effect  that  where  a  servant  is  em- 
ployed to  do  a  particular  piece  of  work,  and  he  employs  another  persoo 
to  assist  him,  the  master  is  liable  for  the  acts  of  the  person  so  em- 
ploj'ed^  as  much  as  for  the  acts  of  the  servant  himself.    Thus  generally 
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stated,  without  qualification;  the  proposition  is  misleading,  as  well  as 
inaccurate. 

The  cases  most  generally  cited  in  support  of  it  are  Booth  r.  Mister, 
7  Car.  &  P.  66,  and  Althorf  v.  Wolfe,  22  N.  Y.  855.  In  Booth  v. 
Mister,  the  defendant's  servant,  whose  duty  it  was  to  drive  his  master's 
cart,  was  riding  in  the  cart,  but  had  given  the  reins  to  another  person, 
who  was  riding  with  him,  but  was  not  in  the  master's  employment,  and 
through  the  negligent  management  of  this  other  person  the  plaintiff 
was  injured.  The  defendant  was  held  liable,  not  for  the  mere  negli- 
gence of  such  other  person,  but  for  the  negligence  of  the  servant  him- 
self, who  was  riding  in  the  cart,  and  either  actively'  or  passively 
controlling  and  directing  the  driving,  as  much  as  if  he  had  held  tb« 
reins  in  his  own  hands. 

In  Althorf  v.  Wolfe^  a  servant,  having  been  directed  to  remove  snow 
from  the  roof  of  his  master's  house,  secured  the  services  of  a  friend  to 
assist  him ;  and  while  the  two  were  engaged  together,  in  throwing  the 
snow  from  the  roof  into  the  street,  a  passer-by  was  struck  and  killed. 
It  was  held  that  it  was  immaterial  which  of  the  two  threw  the  ice  or 
snow  which  caused  the  injury ;  that  in  either  case  the  master  was  liable. 
The  case  is  a  very  unsatisfactory  one,  and  it  is  very  difficult  to  ascer- 
tain the  precise  ground  upon  which  it  was  decided.  Wright,  J., 
seems  to  put  it  on  one  or  all  of  three  grounds :  (1)  That  the  servant 
had  implied  authority  to  procure  assistance;  (2)  Thi^t  defendant's 
family,  who  were  left  in  charge  of  the  house,  ratified  the  act  of  the  ser- 
vant ;  and  (3)  upon  the  same  ground  upon  which  Booth  v.  Mister  was 
decided.  On  the  other  hand,  Denio,  J.,  seems  to  place  his  opinion 
upon  the  ground  upon  which  we  have  suggested  that  Bush  v.  Steinman 
proceeds.  It  is  also  to  be  observed  that  two  of  the  justices  dissented. 
But  neither  of  these  cases,  if  rightly  understood,-  is  in  conflict  with  the 
proposition  with  which  we  started  out,  —  that  a  master,  as  such,  can 
be  held  liable  for  the  negligence  only  of  those  who  are  employed  in  his 
work  by  his  authority ;  and  hence,  if  a  servant  who  is  employed  to  per- 
form a  certain  work  procures  another  person  to  assist  him,  the  master 
is  liable  for  the  sole  negligence  of  the  latter,  onlj'  when  the  servant 
had  authority  to  employ  such  assistant.  Such  authority  may,  however, 
be  implied  as  well  as  express,  and  subsequent  ratification  is  equivalent 
to  original  authoritj' ;  and,  where  the  servant  has  authority  to  employ 
assistants,  such  assistants,  of  course,  become  the  immediate  servants 
of  the  master,  the  same  as  if  employed  b}-  him  personally.  Such  au- 
thority may  be  implied  from  the  nature  of  the  work  to  be  performed, 
and  also  from  the  general  course  of  conducting  the  business  of  the 
master  b}*  the  servant  for  so  long  a  time  that  knowledge  and  consent 
on  part  of  the  master  may  be  inferred.  It  is  not  necessary  that  a 
formal  or  express  employment  on  behalf  of  the  master  should  exist,  or 
that  compensation  should  1>e  paid  by  or  expected  fh>m  him.  It  is 
enough  to  render  the  master  liable  if  the  person  causing  the  injur}*  was 
tn  fact  rendering  service  for  him  b}'  his  consent,  express  or  implied. 
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Under  this  view  of  the  law,  the  evidence  made  a  case  for  the  jaiy  ta 
determine  whether  Westinghoase  had  implied  aathority  from  the  de- 
fendant to  employ  O'Connell  as  an  assistant,  or,  to  state  the  qnestioD 
differently,  whether  0'Ck)nnell  was  rendering  these  services  for  the 
defendant  by  its  consent 

If  the  evidence  were  limited  to  the  employment  of  O'Connell  alooe, 
and  to  what  occurred  during  the  ten  days  preceding  the  accident,  it 
would  probably  be  insufficient  to  support  a  verdict  in  favor  of  the 
plaintiff.  But  it  is  an  undisputed  fact  that  Westinghouse  had  for  over 
a  year  before  this  been  emplojing  Foutch  as  an  assistant  under  a  simi- 
lar arrangement,  without,  so  far  as  appears,  any  objection  on  pait 
of  the  defendant,  although  the  length  of  time  was  such  that  its  knowl- 
edge of  the  fact  may  be  fairly  inferred.  It  is  true  that  implied  au- 
thority to  employ  Foutch  as  assistant  would  not  necessarily  include 
authority  to  employ  O'Connell,  but  the  fact  of  Foutch's  long-continued 
employment  has  an  important  bearing  upon  the  question  of  Westing- 
house's  implied  authority,  as  indicated  by  the  manner  of  conducting 
the  business ;  and,  as  bearing  upon  this  same  question  of  Implied  aa- 
thority, the  fact  is  significant  that  after  the  accident  both  Foutch  and 
O'Connell  continued,  without  objection,  to  perform  these  services  for 
defendant,  as  assistants  to  Westinghouse,  up  to  the  date  of  the  trial. 
Additional  force  is  added  to  all  this,  when  considered  in  connection 
with  the  nature  of  the  duties  of  a  station  agent  at  a  place  like  this, 
which  are  of  such  multifarious  character  as  to  render  the  employment 
of  an  occasional  assistant  not  only  convenient,  but  almost  necessary. 
The  facts  that  the  consideration  for  the  services  of  these  assistants 
moved  from  Westinghouse,  rather  than  defendant,  and  that  their  aid 
was  for  the  accommodation  or  convenience  of  Westinghouse,  are  not 
controlling. 

There  is  nothing  in  the  point  that  defendant  is  not  liable  becaose 
the  freight  which  O'Connell  was  moving  had  been  delivered  to  the  con- 
signee, who  had  promised  to  take  care  of  it  where  it  lay,  on  the  statioo 
platform. 

O'Connell's  act  was  in  the  line  of  his  employment,  and  was  being 
done  in  furtherance  of  defendant's  business.  The  liability  of  the  de- 
fendant to  third  parties  cannot  be  made  to  depend  upon  the  qoestion 
whether,  as  between  it  and  the  owner  of  the  goods,  it  owed  the  latter 
the  continued  duty  of  taking  care  of  them. 
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GWILLIAM  V,  TWIST  and  anothkb. 
Court  of  Appeal.    1896. 

[  [1895]  2  Q.  B.  84.] 

Appeal  from  the  judgment  of  a  DivisioDal  Court  (Lawrance  and 
Wbight,  JJ.)  on  an  appeal  from  the  County  Court  of  Birmingham. 
[1895]  1  Q.  B.  557. 

The  action  was  for  damages  for  personal  injuries. 

The  defendants  were  the  proprietors  of  an  omnibus  which  was  being 
driven  through  the  streets  of  Birmingham  by  a  driver  in  the  employ- 
ment of  the  defendants  named  Harrison.  A  police  inspector,  being  of 
opinion  that  Harrison  was  not  sober  and  could  not  drive  the  omnibus 
witli  safety,  ordered  him  to  discontinue  driving  it  and  get  down,  which 
he  did.  The  omnibus  was  at  that  time  about  a  quarter  of  a  mile  from 
the  defendants'  yard.  A  man  named  Veares,  who  had  formerly  been 
a  conductor  in  the  defendants*  emplo^'ment,  and  who  happened  to  be 
standing  by,  volunteered  to  drive,  and  did  drive  the  omnibus  home  to 
the  defendants'  yard.  While  on  the  way  there  he  drove  over  and  in- 
jured the  plaintiff,  who  was  a  passenger  in  the  street  There  was  a 
conflict  of  evidence  as  to  whether  the  police  inspector  ordered  Veares 
to  drive  the  omnibus  home,  or  Harrison  emploj'ed  him  to  do  so.  The 
connty  court  judge  found  as  follows :  That  the  accident  was  caused  by 
the  negligent  or  unskilful  driving  of  Veares ;  that  the  police  inspector 
did  not  order  Veares  to  drive  the  omnibus  home,  but  the  driver  and 
conductor  acquiesced,  in  his  doing  so;  and  that,  as  to  the  driver  being 
the  worse  for  drink,  it  was  not  necessary  to  give  an  opinion,  but  the 
inspector  honestly  thought  that  he  was  not  in  a  fit  state  to  drive,  and 
acted  properly  in  telling  him  to  discontinue  driving.  The  county 
ooart  judge  on  these  findings  gave  judgment  for  the  plaintiff  for  £30 
damages.  He  said,  in  giving  judgment,  that  the  driver  Harrison  and 
the  conductor,  having  acquiesced  in  Veares'  driving,  must  be  taken  to 
have  authorized  his  driving  on  behalf  of  the  defendants;  that,  as  it 
was  clearly  necessary  that  some  one  should  drive  the  omnibus  back  to 
the  3'ard,  it  was,  under  the  circumstances,  within  the  scope  of  their 
authority  to  authorize  Veares  to  drive ;  and  that  the  defendants  were 
therefore  liable  for  Veares'  negligence. 

The  defendants  appealed  agaiost  the  judgment  of  the  connty  court 
Judge. 

The  Divisional  Court  dismissed  their  appeal 

Edfuoard  PoUock^  for  the  defendants. 

BoydeU  Houghton^  for  the  plaintiff. 

Lord  EsHER,  M.  B.  In  this  case  a  question  of  great  importance  has 
been  raised,  which,  however,  it  is  not  necessary  for  us  to  decide ; 
namely,  whether,  if  there  were  a  necessity  for  a  servant  to  delegate 
his  duty  to  another  person,  that  delegation  would  make  that  other 
person  a  servant  of  the  master  so  as  to  render  the  latter  responsible 
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for  his  acts.  It  seems  to  me  perfectly  clear  that  a  senrant  emplo3'ed 
for  a  particular  purpose  can  have  no  authority  to  delegate  the  perform- 
ance of  his  duty  to  another  person,  unless  Uiere  is  a  necessity  for  ao 
doing.  The  question  therefore  arises,  whether  there  was  in  this  case 
any  evidence  upon  which  the  county  court  Judge  could  reasonably  find 
that  there  was  a  necessity  to  delegate  the  duty  of  driving  the  omnibos 
to  Veares.  I  doubt  whether  the  learned  county  court  judge  has  m 
truth  found  that  there  was  any  such  necessity ;  for  he  appears  to  have 
made  certain  specific  findings  of  fact,  among  which  there  is  no  finding 
that  there  was  such  a  necessity,  and  then  in  his  judgment  he  subse- 
quently seems  to  have  treated  the  case  upon  those  findings  of  fact  as 
being  one  of  necessity :  but  I  will  assume  that  he  intended  to  find  that 
there  was  in  fact  such  a  necessity.  The  question  is  whether  there  was 
evidence  to  support  that  finding.  Was  there  any  necessity  for  the 
delegation  of  the  duty  of  driving  the  omnibus  to  Veares  without  cod* 
suiting  the  employers?  If  there  is  an  opportunity  to  consult  the  mas- 
ter on  the  subject,  I  do  not  see  how  it  can  be  necessary  that  the 
servant  should  act  on  his  own  view.  Here  there  was  an  omnibus  in 
the  street,  and  the  driver  became  incapacitated  for  driving  it  by  reason 
of  an  order  given  by  a  policeman  which  he  was  bound  to  obej'.  It  was 
only  a  quarter  of  a  mile  from  the  yard  where  the  owners  of  the  omni- 
bus carry  on  business.  I  cannot  see  anything  to  show  that  the  omnibos 
might  not  have  safely  remained  where  it  was  while  the  conductor  or 
some  other  messenger  went  to  the  owners'  yaixl  to  inform  them  what 
had  happened,  and  to  ask  what  was  to  be  done.  If  that  were  so,  I 
think  the  judge  would  be  bound  to  direct  a  Jury,  if  there  were  one, 
or,  if  trying  the  case  without  a  Jur}-,  would  be  bound  to  find  himself, 
that  it  had  not  been  made  out  that  there  was  any  necessity  for  the 
servant  to  delegate  his  duty  to  another  person  without  oommnnicating 
with  his  master.  There  being  no  evidence  on  which  the  jndge  was 
entitled  to  say  that  such  a  necessity  had  arisen,  he  was  bound,  I  think, 
to  hold  that  the  servant  had  no  authority  to  delegate  his  duty  to 
another  person,  and  that,  consequently,  the  defendants  could  not  be 
made  responsible  for  the  negligence  of  that  other  person.  For  these 
reasons  I  think  the  appeal  must  be  allowed. 

I  am  very  much  inclined  to  agree  with  the  view  taken  by  Eyre,  C.  J., 
in  the  case  of  Nicholson  v.  Chapman,  2  H.  Bl.  254,  and  by  Parke,  B., 
in  the  case  of  Hawtayne  v.  Bourne,  7  M.  &  W.  595,  to  the  effect  that 
this  doctrine  of  authority  by  reason  of  necessity  is  confined  to  certain 
well-known  exceptional  cases,  such  as  those  of  the  master  of  a  ship  or 
the  acceptor  of  a  bill  of  exchange  for  the  honor  of  the  drawer.^ 

Appeal  aUoioedJ 

^  Concurring  opinions  by  A.  L.  Smfth  and  Riobt,  L.  JJ.,  have  been  omitted.'Ea 
*  Compare  Georgia  Pacific  Railroad  v,  Propet,  85  Ala.  203  (1887).  — Edw 
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CHAPTER  IX. 

TERMINATION  OF  AGENCY. 


SECTION  I. 

Modes  of  Termination, 
(A)  Revocation. 

ANON.  V.  HARRISON. 
Nisi  Prius.     1698. 

[12lf(Mf.346.] 

.  A  8EBYA1IT  had  power  to  draw  bills  of  exchange  in  his  master's 
name,  and  afterwards  is  turned  out  of  the  sendee. 

Holt,  C.  J.  If  he  draw  a  bill  in  so  little  time  after  that  the  world 
cannot  take  notice  of  his  being  out  of  serrice,  or  if  he  were  a  long 
time  out  of  his  service,  but  that  kept  so  secret  that  the  world  cannot 
take  notice  of  it,  the  bill  in  those  cases  shall  bind  the  master.^ 


BROOESHIRE  t;.   BROOESHIRE. 
Supreme  Court  of  North  Carolina.    1847. 

[8  IredeWs  Law,  74.] 

This  was  an  action  of  assumpsit  brought  in  the  Superior  Court  of 
Randolph. 

The  following  was  the  case :  the  plaintiff  was  employed  by  the  de- 
fendant and  others,  as  an  agent,  to  go  to  Alabama,  and  settle  the  estate 
of  their  brother,  and  receive  from  the  executor  his  share  thereof  and 

1  Acc.i  Traeman  v.  Loder,  11  Ad.  &  E.  589  (1840) ;  Tier  v.  Lampson,  35  Yt.  179 
(1862) ;  Fellows  v.  Hartford  &  New  York  Steamboat  Co.,  38  Cons.  197  (1871) ;  Claflin 
V.  Lanheim,  66  N.  Y.  301  (1876). 

Compare  Watts  v.  Kayanagh,  85  Vt.  34, 38  (1861) ;  Pole  v,  Leask,  33  L  J.  k.  8.  Ch 
155, 162  (H.L.  1863). 

And  see  Capen  v.  Pacific  Matual  Ins.  Co.,  1  Dntcher,  67  (1855).  —  Ed. 
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bring  it  to  this  State.  The  appointment  of  the  plaintiff  was  bj*  deed. 
He  made  one  trip,  and  after  returning  home  he  made  a  second,  wbea 
he  was  shown  by  the  execator  a  letter  from  the  defendant,  revoking 
the  power  before  given,  so  far  as  he  was  concerned.  The  action  was 
brought  to  recover  the  defendant's  aliquot  portion  of  the  expenses  of 
both  trips,  and  also  the  commissions  of  ten  per  cent  on  the  distributive 
share  of  the  defendant  It  was  admitted  b}'  the  defendant  that  he  was 
bound  for  one-sixth  part  of  the  expenses  of  the  first  trip,  bat  insisted 
he  was  bound  for  no  part  of  the  second ;  as  upon  the  return  of  the 
plaintiff  he  had  revoked  the  power  of  attorney  by  parol.  There  was 
contradictory  evidence  of  the  parol  revocation.  On  the  part  of  the 
plaintiff,  it  was  contended  that,  the  power  under  which  he  acted  being 
an  instrument  under  seal,  it  could  not  be  revoked,  but  by  an  instrament 
of  equal  dignity,  and  that,  therefore,  whether  the  revocation  was 
attempted  by  parol  after  the  termination  of  the  first  trip,  or  by  the  let* 
ter  upon  his  return  to  Alabama,  it  was  equally'  inoperative,  and  he  was 
entitled  to  recover  the  defendant's  share  of  the  expenses  of  both  trips. 

His  Honor  charged  the  jury  that  if  they  believed  there  was  a  parol 
revocation  of  the  power  of  attorney  before  the  plaintiff  started  upon 
the  second  trip  to  Alabama,  they  should  allow  damages  to  the  amount 
of  one-sixth  of  the  expenses  of  the  first  trip ;  and  if  they  should  find 
that  there  was  no  revocation  before  the  plaintiff  left  on  the  second  trip, 
but  that  the  power  was  revoked  b}*  letter  after  he  reached  Alabama,  in 
that  case  they  should  allow  damages  for  the  expenses  of  the  first  trip 
and  also  for  his  expenses  in  going  to  Alabama  the  second  time,  but  not 
his  expenses  home. 

The  jury  returned  a  verdict  of  $43.16,  being  the  defendant's  share  of 
the  expenses  of  the  first  trip,  and  his  share  of  his  expenses  out,  the 
second.^  .  .  . 

The  plaintiff  then  moved  for  a  new  trial  for  misdirection  of  the  judge 
in  charging  the  jury  that  the  power  of  attorney  could  be  revoked  by 
parol  or  by  letter.  This  motion  was  also  overruled,  and  both  parties 
appealed. 

J.  H.  Hdughton^  for  the  plaintiff. 

Iredell^  for  the  defendant. 

Nash,  J.  It  is  not  denied  by  the  plaintiff  that,  in  this  case,  it  was 
within  the  power  of  the  defendant  to  put  an  end  to  his  agenc}',  by  re- 
voking his  authority.  Indeed,  this  is  a  doctrine  so  consonant  with 
justice  and  common  sense  that  it  requires  no  reasoning  to  prove  it 
But  he  contends  that  it  is  a  maxim  of  the  common  law,  that  every 
instrument  must  be  revoked  by  one  of  equal  dignity.  It  is  true  an 
instrument  under  seal  cannot  be  released  or  discharged  by  an  instm- 
ment  not  under  seal  or  by  parol ;  but  we  do  not  consider  the  rule  as 
applicable  to  the  revocation  of  powers  of  attorney,  especially  to  sach 
an  one  as  we  are  now  considering.    The  authority  of  an  agent  is  con- 

^  From  the  statement  and  the  opinion  have  been  omitted  paasiges  dealing  vttk 
certain  motions  not  bearing  on  the  question  as  to  Agency.  —  £i>. 
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ferred  at  the  mere  will  of  bis  principal  and  is  to  be  executed  for  bis 
benefit;  the  principal,  therefore,  has  the  right  to  put  an  end  to  the 
agency  whenever  he  pleases,  and  the  agent  has  no  light  to  insist  upon 
acting,  when  the  confidence  at  first  reposed  in  him  is  withdrawn.  In 
this  case^  it  was  not  necessary  to  enable  the  plaintiff  to  execute  his 
agency,  that  his  power  should  be  under  seal ;  one  b}^  parol,  or  bj'  writ- 
ing of  any  kind,  would  have  been  sufiScient ;  it  certainly  cannot  require 
mora  form  to  revoke  the  power  than  to  create  it  Mr.  Story,  in  his 
treatise  on  Agency,  page  606,  lays  it  down  that  the  revocation  of  a 
power  may  be,  bj*  a  direct  and  formal  declaration  publicly  made  known, 
or  bj^  an  informal  writing,  or  by  parol ;  or  it  may  be  implied  from  cir- 
cumstances, and  he  nowhere  intimates,  nor  do  any  of  the  authorities 
we  have  looked  into,  that  when  the  power  is  created  by  deed,  it  must 
be  revoked  by  deed.  And,  as  was  before  remarked,  the  nature  of  the 
connection  between  the  principal  and  the  agent  seems  to  be  at  war  with 
such  a  principle.  It  is  stated  by  Mr.  Story,  in  the  same  page,  that  an 
agency  ma}*  be  revoked  bj*  implication,  and  all  the  text-writers  lay 
dowu'the  same  doctrine.  Thus,  if  another  agent  is  appointed  to  exe- 
cute powers,  previously  intrusted  to  some  other  person,  it  is  a  revoca- 
tion, in  general,  of  the  power  of  the  latter.  For  this  proposition,  Mr. 
Story  cites  Copelaud  v.  The  Mercantile  Insurance  Company,  6  Pick. 
198.  In  that  case,  it  was  decided  that  a  power,  given  to  one  Pedrick 
to  sell  the  interest  of  his  principal  in  a  vessel,  was  revoked  by  a  sub- 
sequent letter  of  instruction  to  him  and  the  master  to  sell.  As  then, 
an  agent  may  be  appointed  bj'  parol,  and  as  the  appointment  of  a  sub- 
sequent agent  supersedes  and  revokes  the  powers  previously  granted 
to  another,  it  follows,  that  the  power  of  the  latter,  though  created  by 
deed,  may  be  revoked  by  the  principal,  by  parol  But  the  case  in 
Pickering  goes  further.  The  case  does  not  state,  in  so  many  words, 
that  the  power  granted  to  Pedrick  was  under  seal,  but  the  facts  set 
forth  in  the  case  show  that  was  the  fact ;  and,  if  so,  is  a  direct  author- 
itj'  in  this  case.  This  is  the  only  point  raised,  in  the  plaintiff's  bill  of 
exceptions,  as  to  the  judge's  charge.  .  .  . 

Per  Cubiam.    Judgment  affirmed  on  each  appeal,  and  each  appel- 
lant must  pay  the  costs  of  his  appeal 


KOBERTSON  v.   CLOUD. 
Supreme  Court  of  Mississippi.     1872. 

[47  Miss.  208.] 

Error  tathe  Circuit  Court  of  Coahoma  County,  Shackleford,  J. 
Jbhneton  Jb  Johnston^  for  plaintiff  in  error. 
JBuck  it  Clarkj  for  defendant  in  error. 
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Snf&ALL,  J.  Cloud,  the  defendant  in  error,  was  oonstitoted  an  agent 
bj  Robertson  to  sell  a  plantation  in  Coahoma  County,  on  certain  terms 
as  to  price  and  payment.  Gload,  by  active  exertions,  throogh  corre- 
spondence and  personal  solicitation,  found  a  purchaser  who  was  willing 
to  buy  the  property  otT  the  terms  he  was  authorized  to  accept.  If  he 
should  effect  a  sale,  Robertson  agreed  to  compensate  him  ^^  liberally.'* 
The  case  in  the  Circuit  Court  was  submitted  to  the  Judge  on  the  kw 
and  facts.  Without  a  separate  finding  as  to  the  facts,  a  judgment  was 
rendered  in  favor  of  Cloud  for  1350,  which  was  $150  less  than  he 
claimed.  The  testimony  was  embodied  in  a  bill  of  exceptions  to  the 
decision  of  the  court  denying  a  motion  for  a  new  triaL 

The  proposition  made  for  Robertson  in  this  court  is,  that  compensa- 
tion to  Cloud  was  dependent  upon  a  sale  of  the  land,  and  inasmuch  as 
Robertson  had  declined  to  sell  for  the  1 1 0,000,  therefore  there  has 
been  no  breach  of  his  contract  with  Cloud. 

The  principal  has  a  right  to  control  the  action  of  his  agent  by  in- 
struction, or  he  may,  at  will,  dissolve  the  relation  altogether.  Bat 
it  is  claimed  for  Cloud,  that  whilst  his  authorit}*  to  negotiate  a  sale  for 
$10,000  was  operative.  Carter,  with  whom  he  had  been  in  treaty  for 
some  time,  acceded  to  the  terms,  and  agreed  to  buy.  And  if  Robert-* 
son,  the  principal,  then  interfered  and  declined  to  consummate  the  sale, 
the  fault  was  not  with  the  agent.  The  rule  is,  that  if  complete  per- 
formance of  a  contract  is  prevented  by  one  party  thereto,  the  other 
who  had  complied,  or  was  able  and  willing  to  comply,  shall  be  com- 
pensated in  damages  to  the  extent  of  making  him  whole.  The  doctrine 
on  this  subject  is  stated  and  examinied  in  Friedlander  v.  Pugh,  Slocumb, 
&  Co.,  43  Miss. ;  and  Yicksburg  &  Meridian  R.  R.  Co.  v.  Ragsdale 
(MS.  opinion). 

Cloudy  in  his  evidence,  stated  that  Carter  had  agreed  to  buy,  before 
he  was  notified  by  Robertson  not  to  sell  for  the  $10,000.  If  such  was 
the  fact,  and  the  judge  so  accepted  it  as  proved,  and  anything  remained 
to  be  done  by  Cloud,  then  the  case  would  be  governed  in  principle 
by  Friedlander  v,  Pugh,  Slocumb,  &  Co.,  and  Cloud  should  secure  com- 
pensation for  partial  performance,  according  to  the  terms  of  contract, 
and  such  damages  as  would  legitimately  result  fh>m  the  refbsal  of  the 
plaintiff  to  permit  a  full  performance. 

The  evidence  shows  that  labor,  time,  and  money  were  expended  by 
Cloud  about  this  business.  In  one  view  of  the  testimony,  all  was  done 
by  him  that  well  could  be  done. 

The  extent  of  the  authority  given  to  Cloud,  and  the  service  to  be 
performed  by  him,  was  to  negotiate  a  sale,  •—  find  a  purchaser  who  woald 
comply  with  the  terms  of  sale.  That  was  done  by  the  agent  But  it 
is  said  that  Robertson  wrote  a  letter  at  New  Orleans  to  Cloud,  two  days 
before  Carter  wrote  accepting  the  offer  of  the  land,  revoking  Cloud's 
authority  to  sell  for  $10,000.  There  was  testimony  to  the  effect  that 
Carter's  letter,  'agreeing  to  buy,  was  received  by  Cloud  before  the  letter 
from  Robertson  revoking  his  agency  or  withdrawing  the  land  from  sale 
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on  the  original  terms.  Robertson's  letter  was  dated  at  New  Orleans, 
two  days  prior  to  Carter's  letter  at  Owl  Creek^  Virginia.  But  it  maj*  be 
true,  as  stated  bj'  Cloud  in  his  testimony,  that  the  former  was  received 
first  The  revocation  of  an  agency  to  be  operative  must  be  made  known 
to  the  agent,  and  becomes  effective  from  that  time  as  to  him.  Storj*  on 
Agency,  §  470.  The  relation  between  Cloud  and  Robertson  would  be 
dissolved  on  the  receipt  by  the  former  of  knowledge  of  the  revocation, 
and  not  from  the  date  of  writing  and  mailing  the  letter.  There  is  no 
parallel  in  principle  and  reason  to  that  class  of  cases,  where  one  man 
makes  an  offer  to  buy  or  sell  property  to  another  through  the  mail.  In 
such  cases,  the  writing  and  mailing  prompt!}*  of  a  response  accepting 
the  offer,  concludes  the  contract  The  aggregatio  mentium  has  occurred. 
The  parties  have  both  assented  to  the  bargain.  The  acceptance  by  the 
one  of  the  terms  proposed  hy  the  other,  transmitted  b}'  due  course  of 
mail,  closes  the  contract  from  the  time  of  the  acceptance.  Adams  v. 
Linsell,  1  Barn.  &  Aid.  681 ;  Mactier's  Admr.  v.  Frith,  6  Wend.  103 ; 
Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9  How.  (C.  S.)  390 ;  Curtis  v.  Blair, 
26  Miss.  322. 

Where  a  jurj*  is  dispensed  with,  and  the  whole  case  is  submitted  to 
the  court,  this  court  should  r^ard  the  conclusions  of  the  Judge  on  the 
facts  in  evidence  as  it  would  the  verdict  of  a  Jury.  There  was  testi- 
mon}'  to  the  point  that  Cloud  had  found  a  purchaser  before  he  was 
actually  notified  by  his  principal  that  the  terms  of  sale  had  been 
changed  or  his  authority  revoked. 

We  are  of  opinion  that  there  is  no  error  in  the  Judgment. 

Wherefore  it  is  affimiecL 


SECTION  I.  (continued). 

(B)   Death. 

BAXTER,  WIDOW  and  executrix,  v.  BURFIELD, 

King's  Bench.     1746. 

[2  Sir.  1266.] 

In  debt  on  bond,  conditioned  for  Matthias  Anderson's  performance 
of  the  covenants  in  an  indenture  of  apprenticeship,  whereby  he  was 
bound  to  the  plaintiff's  testator,  who  was  a  mariner:  the  defendant 
pleaded  that  Anderson  served  faithfully  to  the  death  of  the  testator ; 
the  plaintiff  replied  that  since  the  death  of  the  testator,  Anderson  had 
absented  from  her  service,  to  which  there  was  a  demurrer.  And  after 
argument  at  bar,  the  Chief  Justice  delivered  the  resolution  of  the 
court,  viz. :  That  they  were  all  of  opinion,  the  defendant  should  have 
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Judgmeuty  and  the  executrix  oould  maintain  no  such  action.  The  bind- 
ing was  to  the  man,  to  learn  his  art,  and  serve  him,  without  any 
mention  of  executors.  And  as  the  words  are  confined,  so  is  the 
nature  of  the  contract ;  for  it  is  fiduciary,  and  the  lad  is  bound  from  a 
personal  knowledge  of  the  integrity  and  ability  of  the  master  (Hoh 
134,  Vaugh.  182,  3  Eeb.  519  and  1  Eeb.  820,  1  Sid.  116),  and  tbey 
denied  the  case  in  1  Lev.  177.  An  award  (Hil.  8  Ann.  Home  f. 
Blake)  that  an  apprentice  should  be  assigned,  was  held  void ;  unless 
there  was  a  custom,  or  the  concurrence  of  the  apprentice.  And  tbej 
held  it  was  not  material  that,  according  to  Cro.  Eliz.  553,  the  assets 
were  liable  on  the  master's  covenant  to  maintain.  Therefore  judgm^ 
pro  def?- 


HARPER  V.  LITTLE. 
Supreme  Court  of  Maine.     1822. 

[2  A/6.,  14.] 

This  was  a  writ  of  entry  upon  the  demandants'  own  seisin,  and  a  dis- 
seisin by  the  tenant,  and  came  before  the  court  upon  a  case  stated  by 
the  parties  as  follows : 

William  Jackson,  late  of  Balize,  in  the  province  of  Yucatan,  and 
father  of  all  the  demandants  except  Harper,  who  sued  in  right  of  his 
wife,  being  seised  of  the  demanded  premises,  March  25, 1811,  made  a 
general  letter  of  attorney  under  seal  to  Harper,  authorizing  him, 
among  other  things,  to  sell,  transfer  and  convey  any  real  estate  of  his 
constituent  in  Portland,  and  in  his  name  to  give  deeds  of  the  same. 

Jackson  afterwards  died  at  Balize,  August  18,  1813,  during  the  war 
between  the  United  States  and  Great  Britain. 

Harper,  not  having  heard  of  the  decease  of  Jackson,  the  intercoarae 
with  Balize  being  interrupted  by  the  war,  made  a  deed  January  8, 1814, 
in  his  capacity  of  attorney  to  Jackson,  purporting  to  be  a  regular  exe- 
cution of  the  power,  and  to  convey  the  demanded  premises  to  the 
tenant,  for  the  consideration  of  fifteen  hundred  dollars,  which  was  paid 
by  the  tenant,  but  never  paid  over  by  Harper  to  the  executors  of 
Jackson's  will. 

Upon  these  facts  the  questions  presented  to  the  court  were  —  Ist 
Whether  the  deed  from  Harper  to  the  tenant  was  effectual  to  pass  the 
estate?  2d.  If  not,  whether  Harper  was  estopped  by  the  deed  from 
claiming  any  part  of  the  demanded  premises?  If  these  qnesUons 
should  be  resolved  against  the  tenant,  it  was  agreed  that  the  caaae 
should  stand  for  trial,  the  tenant  claiming  the  land  under  a  sale  for 
non-payment  of  direct  taxes  assessed  by  the  United  States. 

1  See  Yerrington  v.  Greene,  7  R.  I.  589  (1863),  s.  c.  Wambaagh's  Caaei  faff 
AnalTsifl,  202;  Lacy  v,  Getman,  119  N.  Y.  109  (1890).  —  Ed. 
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Oreenleqf,  for  the  demandants. 

Todd  and  Longfedow^  for  the  tenants. 

Mellen,  C.  J.  The  principal  question,  if  not  the  only  one,  in  this 
cause,  is  whether  the  deed  made  by  Harper  under  the  power  of 
attorney  from  Jackson,  operated  to  pass  the  estate  to  the  tenant 
according  to  the  intention  of  all  concerned ;  or,  in  other  words, 
whether  the  death  of  Jackson  before  the  execution  of  the  deed,  though 
nnknown  to  Harper  and  Little  at  that  time,  was  such  a  determination 
of  the  power  of  attorney  as  to  render  the  deed  void  and  ineffectual  as 
a  conveyance  of  the  estate. 

It  is  admitted  that  a  revocation  of  a  power  not  coupled  with  an 
interest,  will  not  defeat  and  render  void  those  acts  which  are  done  in 
pursuance  of  it,  and  prior  to  notice  of  such  revocation  being  given  to  the 
attorney.  Authorities  are  clear  and  direct  on  this  point.  The  tenant 
contends  that  the  same  principle  is  applicable  and  ought  to  prevail  in 
case  of  the  determination  of  a  power  of  attorney  bj*  the  death  of  the  con- 
stituent ;  such  death  not  being  known  at  the  time  of  the  execution  of 
the  conveyance  made  pursuant  to  such  power,  —  though  he  frankly 
admits  that  no  case  cab  be  found  which  establishes  that  principle. 
This  very  circumstance  goes  far  toward  showing  the  legal  distinction 
existing  between  the  two  cases.  In  the  case  of  a  revocation,  the 
power  continues  good  against  the  constituent,  till  notice  is  given  to  the 
attorney ;  but  the  instant  the  constituent  dies,  the  estate  belongs  to 
his  heirs,  or  devisees,  or  creditors ;  and  their  rights  cannot  be  divested 
orftnpaired  by  any  act  performed  by  the  attome}^  after  the  death  has 
happened ;  the  attorney  then  being  a  stranger  to  them  and  having  no 
control  over  their  property.  In  Watson  v.  King,  4  Campb.  272,  it  was 
decided  by  Lord  Ellenborough  that  a  power  of  attorney,  though 
coupled  with  an  interest,  is  instAutlj'  revoked  by  the  death  of  the 
grantor ;  and  an  act  afterwaixls  bona  fide  done  under  it  by  the  grantee 
before  notice  of  the  death  of  the  grantor  is  a  nullity. 

The  counsel  for  the  tenant  has  contended  that  the  power  and  the 
deed  made  in  pursuance  of  it  constitute  but  one  act.  Still,  this  one 
act  was  not  completed  till  months  after  Jackson's  death,  and  is  equally 
ineffectual  on  this  hypothesis.  The  deed  is  therefore  ineffectual  to 
pass  the  estate.'  .  .  . 

Upon  the  facts  stated  in  the  agreement  of  the  parties,  we  are  of 
opinion  that  the  action  is  in  law  maintainable,  —  but,  as  it  is  suggested 
that  the  tenant  has  another  defence  on  which  he  relies,  grounded  on 
a  sale  of  the  demanded  premises  under  the  law  of  the  United  States 
by  one  of  their  collectors  of  direct  taxes,  the  cause  must  stand  for 
trial  that  the  merits  of  that  defence  may  be  investigated.* 

1  The  omitted  passages  held  that  there  was  no  estoppel.  —  Ed. 

*  Ace:  VTatson  v.  King,  4  Camp.  272  (1815) ;  Davis  t'.  Windsor  Savings  Bank,  46 
Vt.  728,  731  (1874) ;  Weber  ».  Bridgman,  113  N.  Y.  600,  605  (1889) ;  Farmers'  Loan 
ATrost  Co.  V,  Wilson,  139  N.  Y.  284  (1893). 

Contra:  Cassiday  v.  McKenzie,  4  W.  &  S.  282  (1842) ;  Ish  v.  Chrane,  13  Ohio  St. 
974(1862).  — Ed. 
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them  is  so  reasonable  that  we  feel  warraDted  in  aooepting  it  as  law. 
See,  also,  Tasker  v.  Shepherd,  6  Hurl.  &  N.  575. 

As  to  death  of  a  person  not  a  partner,  but  a  sole  employer,  see 
Yerrington  v.  Greene,  7  R.  I.  589  ;  Wood,  Mast.  &  Serv.  §§  95, 158. 

The  case  of  Fereira  v.  Sa3'res,  5  Watts  &  S.  210,  is  apparentij  in 
conflict  with  the  text  of  Wood  as  above  quoted,  but  we  are  satisfied  to 
abide  by  the  rule  laid  down  in  Wood,  though  it  be  at  the  expense  of 
differing  with  the  learned  court  of  Pennsylvania,  by  whom  the  last- 
named  case  was  decided.  The  contract  upon  which  the  plaintiff's  suit 
was  founded  having  become  impossible  of  performance  by  reason  of 
^ath,  he  had  no  right  to  recover  upon  the  same  against  the  sunrivii^ 
partner  for  services  never  actually  rendered,  and  there  was  no  error  io 
granting  a  nonsuit.  Of  course,  the  claim  for  board  was  on  the  same 
footing  as  that  for  wages.  Judgment  affirmed.^ 


SECTION  I.  (continued). 
(JC)  Some  other  Modes  of  Terminatiov. 

INSURANCE   CX)MPANY  v.   DAVIS. 

Supreme  Court  of  the  United  States.     1877. 

[95  U,  S.  425.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  was  an  action  on  a  policy  of  life  insurance  issued  by  the  New 
York  Life  Insurance  Company,  a  New  York  corporation,  before  tiie 
war,  upon  the  life  of  Sloman  Davis,  a  citizen  and  resident  of  the  State 
of  Virginia.  The  policy  contained  the  usual  condition,  to  be  void  if 
the  renewal  premiums  were  not  promptly  paid.  They  were  regularij 
paid  until  the  beginning  of  the  war.  The  last  payment  was  made 
Dec.  28,  1860.  The  company,  previous  to  the  war,  had  an  agent,  A.  R 
Garland,  residing  in  Petersburg,  Va.,  where  the  assured  also  resided; 
and  premiums  on  this  policy  were  paid  to  him  in  the  usual  ?ray,  be 
giving  receipts  therefor,  signed  by  the  president  and  actuary,  as  pro- 
vided on  the  margin  of  the  policy,  which  were  usually  sent  to  the  agent 
about  thirty  days  in  advance  of  the  maturitj'  of  the  premium.  About  a 
year  after  the  war  broke  out  the  agent  entered  the  Confederate  service 
as  a  major,  and  remained  in  that  service  until  the  close  of  the  war. 

Offer  of  pa3^ment  of  the  premium  next  due  was  made  to  the  agent  in 
December,  1861,  which  he  declined,  alleging  that  he  had  received  no 

1  See  Taslcer  v.  Shepherd,  6  H.  &  N.  575  (1861 ). 

Compare  Bank  of  State  of  New  Tork  v.  Vanderhoist,  S2  N.  T.  553  (1865).— Ed. 
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receipts  f^om  the  company^  and  that  the  money,  if  he  did  receive  it, 
would  be  confiscated  b}''  the  Confederate  government.  A  similar  offer 
was  made  to  him  after  the  close  of  the  war,  which  he  also  declined.  He 
testified  that  he  refused  to  receive  any  premiums,  had  no  communication 
with  the  company  during  the  war,  and  after  it  terminated  did  not  resume 
his  agency. 

Sloman  Davis  died  in  September,  1867. 

The  plaintiff  below  was  assignee  of  the  policy,  and  claimed  to  recover 
the  amount  thereof,  $10,000,  upon  the  ground  that  he  was  guilty  of  no 
laches,  and  that  at  the  close  of  the  war  the  policy  revived. 

It  is  unnecessary  to  state,  in  detail,  the  proceedings  at  the  trial.  The 
plaintiff  contended,  and  the  judge  instructed  the  jury,  in  substance, 
that  they  might  infer  from  the  evidence  that  the  place  of  payment  in- 
tended by  the  parties  was  at  the  residence  of  the  plaintiff;  and  that,  if 
the  company  did  not  furnish  receipts  to  its  agent,  so  that  the  premiums 
could  be  paid  according  to  the  terms  of  the  policy,  it  was  not  the  fault 
of  the  plaintiff;  and,  if  he  was  ready  and  offered  to  pay  his  premium  to 
the  agent,  there  could  be  no  forfeiture  of  the  policy,  if  within  reasonable 
time  after  the  war  he  endeavored  to  pay  his  premiums,  and  the  company 
refused  to  receive  them.  On  the  other  hand,  the  defendant  contended 
that  the  war  put  an  end  to  the  agency  of  Garland,  and  the  offer  to  pay 
the  premium  to  him  was  of  no  validity,  and  the  failure  to  pay  rendered 
the  policy  void.  This  view  was  rejected  by  the  court,  and  a  vei*dict 
was  rendered  for  the  amount  of  the  policy,  less  the  amount  of  certain 
premium  notes  which  had  been  given  by  the  assured. 

Judgment  was  rendered  upon  the  verdict,  and  the  company  then 
brought  the  case  here. 

Mr.  JUcUt.  H.  Carpenter^  for  the  plaintiff  in  error. 

Mr.  Samuel  B.  PauL^  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court^ 

The  legal  effect  of  the  policy  itself  was,  that  payment  should  be  made 
to  the  company  at  its  domicile.  The  indorsement  on  the  margin,  which 
is  much  relied  on  by  the  plaintiff's  counsel,  has  no  such  effect  as  he 
attributes  to  it.  It  is  in  these  words :  ^'  All  receipts  for  premiums  paid 
at  agencies  are  to  be  signed  by  the  president  or  actuary."  This  is  sim- 
ply a  notice  to  the  assured  that,  if  he  shall  paj'  his  annual  premium  to  an 
agent,  or  at  an  agency,  he  must  not  do  so  without  getting  a  receipt 
signed  by  the  president  or  actuary  of  the  company.  How  this  caution 
can  possibl}'  be  construed  into  an  agreement  on  the  part  of  the  company 
to  make  any  particular  agency  the  legal  place  of  payment  of  premium 
it  is  difficult  to  see.  The  circumstances  show  nothing  but  the  common 
case  of  the  establishment  of  an  agency  for  the  mutual  convenience  of 
the  parties,  and  do  not  present  the  slightest  ground  for  varying  the 
legal  effect  of  their  written  contract  We  think,  therefore,  that  the 
charge  was  erroneous  on  this  point     Of  course,  we  do  not  mean  to  be 

I  After  citing  New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24.  —  Eik 
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nnderatood  as  holding  that,  as  long  as  an  agency  is  continaed,  a  tendef 
to  the  agent  woold  not  be  Yalid  and  binding  on  the  company. 

But  we  deem  it  proper  to  consider  more  particnlarly  the  qaestion  of 
agency,  and  the  allied  right  of  tendering  premiums  to  an  agents  diinng 
the  war. 

That  war  suspends  all  commercial  interooorae  between  the  citizens  of 
two  belligerent  coantries  or  States^  except  so  far  as  may  be  allowed  by 
the  soTereign  aatbority,  has  been  so  often  asserted  and  explained  in 
this  court,  within  the  last  fifteen  years,  that  any  further  discussion  of 
that  proposition  would  be  out  of  place.  As  a  consequence  of  this  funda- 
mental proposition,  it  must  follow  that  no  active  business  can  be  main- 
tained, either  personally  or  by  correspondence,  or  through  an  agen^ 
by  the  citizens  of  one  belligerent  with  the  citizens  of  the  other.  The 
only  exception  to  the  rule  recognized  in  the  books,  if  we  laj'  out  of  view 
contracts  for  ransom  and  other  matters  of  ab8<^nte  necessity,  is  thatof 
allowing  the  payment  of  debts  to  an  agent  of  an  alien  enem}',  where 
such  agent  resides  in  the  same  State  with  the  debtor.  But  this  indul- 
gence KB  subject  to  restrictions.  In  the  first  place,  it  must  not  be  done 
with  the  view  of  transmitting  the  funds  to  the  principal  during  Uie 
continuance  of  thfe  war ;  though,  if  so  transmitted  without  the  debtor's 
connivance,  he  will  not  be  responsible  for  it.  Washington,  J.,  in  Cono 
V.  Penn,  Pet.  C.  Ct  496 ;  Buchanan  r.  Curry,  19  Johns.  (N.  T.)  141. 
In  the  next  place,  in  order  to  the  subsistence  of  the  i^ncy  during  the 
war,  it  must  have  the  assent  of  the  parties  thereto,  —  the  principal 
and  the  agent.  As  war  suspends  all  intercourse  between  them,  pre- 
venting any  instructions,  supervision,  or  knowledge  of  what  takes  place, 
on  the  one  part,  and  any  report  or  application  for  advice  on  the  other, 
this  relation  necessarily  ceases  on  the  breaking  out  of  hostilities,  even 
for  the  limited  purpose  before  mentioned,  unless  continued  by  the 
mutual  assent  of  the  parties.  It  is  not  compulsory ;  nor  can  it  be 
made  so,  on  either  side,  to  subserve  the  ends  of  third  parties.  If  the 
agent  continues  to  act  as  such,  and  his  so  acting  is  subseqoently 
ratified  by  the  principal,  or  if  the  principal's  assent  is  evinced  by  any 
other  circumstances,  then  third  parties  ma}'  safely  pay  money,  for  the 
use  of  the  principal,  into  the  agent's  hands,  but  not  otherwise.  It  is 
not  enough  that  there  was  an  agency  prior  to  the  war.  It  would  be 
contrary  to  reason  that  a  man,  without  his  consent,  should  continue  to 
be  bound  by  the  acts  of  one  whose  relations  to  him  have  undeigone  sudi 
a  fundamental  alteration  as  that  produced  by  a  war  between  the  two 
countries  to  which  the}'  respectively  belong ;  with  whom  he  can  hare 
no  correspondence,  to  whom  he  can  communicate  no  instructions,  and 
over  whom  he  can  exercise  no  control.  It  would  be  equally  unreasonable 
that  the  agent  should  be  compelled  to  continue  in  the  service  of  one 
whom  the  law  of  nations  declares  to  be  his  public  enemy.  If  the  agent 
has  property  of  the  principal  in  his  possession  or  control,  good  faith  and 
fidclit}'  to  his  trust  will  require  him  to  keep  it  safely  during  the  war,  and 
to  restore  it  faithfully  at  its  close.    This  is  all.     The  injustice  of  holding 
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a  principal  bound  by  what  an  agent,  acting  without  his  assent,  may  do 
in  such  cases,  is  forcibly  illustrated  by  Mr.  Justice  Davis,  in  delivering 
the  opinion  of  this  Court  in  Fretz  v.  Stover,  22  Wall.  198.  In  that  case^ 
the  agent  had  collected  in  Confederate  funds  the  amount  due  on  a  bond. 
Having  asserted  that  the  agent  had  no  authority  to  do  this,  the  learned 
justice  adds :  ^^  If  it  were  otherwise,  then,  as  long  as  the  war  lasted, 
every  Northern  creditor  of  Southern  men  was  at  the  mercy  of  the  agent 
he  had  emploj^ed  before  the  war  commenced.  And  his  condition  was  a 
hard  one.  Directed  by  his  government  to  hold  no  intercourse  with  his 
agent,  and  therefore  unable  to  change  instructions  which  were  not 
applicable  to  a  state  of  war,  yet  he  was  bound  by  the  acts  of  his  agent 
in  the  collection  of  his  debts,  the  same  as  if  peace  prevailed.  It  would 
be  a  reproach  to  the  law,  if  creditors,  without  fault  of  their  own,  could 
be  subjected  to  such  ruinous  consequences."  These  observations  have 
a  strong  bearing  upon  the  point  now  under  consideration. 

What  particular  circumstances  will  be  sufficient  to  show  the  consent 
of  one  person  that  another  shall  act  as  his  agent  to  receive  payment  of 
debts  in  an  enemy's  country*  during  war,  may  sometimes  be  difficult  to 
determine.  Emerigon  ^ays,  that  if  a  foreigner  is  forced  to  depart  from 
one  country  in  consequence  of  a  declaration  of  war  with  his  own,  he  may 
leave  a  power  of  attorney  to  a  friend  to  collect  his  debts,  and  even  to 
sue  for  them.  Traits  des  Assurances,  vol.  i.  567.  But  though  a  power 
of  attorney  to  collect  debts,  given  under  such  circumstances,  might  be 
valid,  it  is  generally  conceded  that  a  power  of  attorney  cannot  be  given, 
daring  the  existence  of  war,  by  a  citizen  of  one  of  the  belligerent  <;pun- 
tries  resident  therein,  to  a  citizen  or  resident  of  the  other ;  for  that  would 
be  holding  intercourse  with  the  enem}-,  which  is  forbidden.  Perhaps  it 
may  be  assumed  that  an  agent  ante  bellum^  who  continues  to  act  as  such 
during  the  war,  in  the  receipt  of  money  or  property  on  behalf  of  his 
principal,  where  it  is  the  manifest  interest  of  the  latter  that  he  should 
do  so,  as  in  the  collection  of  rents  and  other  debts,  the  assent  of  the 
principal  will  be  presumed,  unless  the  contrary  be  shown ;  but  that, 
where  it  is  against  his  interest,  or  would  impose  upon  him  some  new 
obligation  or  burden,  his  assent  will  not  be  presumed,  but  must  be 
proved,  either  by  his  subsequent  ratification,  or  in  some  other  manner. 

In  some  way,  however,  it  must  appear  that  the  alleged  agent  assumed 
to  act  as  such,  and  that  the  alleged  pnncipal  consented  to  his  so  acting. 
It  is  believed  that  no  well-considered  case  can  be  found  anterior  to  these 
life-insurance  cases  which  have  arisen  out  of  the  late  civil  war,  in  which 
the  existence  or  continuance  of  an  agency,  under  the  circumstances 
above  referred  to,  have  been  established  contrary  to  the  assent  of  the 
alleged  parties  to  that  relation.  Conn  v.  Fenn,  9upra^  is  the  leading 
aathority  on  this  subject  in  this  country.  The  question  in  that  case 
was  whether  the  claimants  of  land  in  Pennsylvania,  under  contracts 
of  purchase  from  the  proprietaries  (the  Penns)  before  the  revolutionary 
war,  were  entitled  to  an  abatement  of  interest  during  the  war ;  and 
Justice  Washington  held  that  this  depended  on  the  question  whether^ 
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daring  the  war,  the  proprietaries,  being  alien  enemies,  '*had  in  the 
United  States  a  known  agent,  or  agents,  authorized  to  receive  the 
purchase-money  and  quit-rents  due  to  them  from  the  complainants," 
the  vendees.  To  enable  the  parties  to  adduce  proof  on  this  point, 
the  court  allowed  further  evidence  to  be  taken.  The  same  thing  was 
held,  at  the  same  .term,  in  the  case  of  Dennison  et  cd.  r.  Imbrie,  3  Wash. 
396,  where  Justice  Washington  says :  ^^  We  think  that  if  the  alien 
enemy  has  an  agent  in  the  United  States,  or  if  the  plaintiff  himself  was 
in  the  United  States,  and  either  of  these  facts  known  to  the  debtor, 
interest  ought  not  to  abate."  It  is  obvious  that,  in  these  cases,  the 
Judge  assumed  that  the  relation  of  agency,  if  it  existed,  did  so  with  the 
mutual  consent  of  the  parties  thereto.  And  the  same  observation,  it  is 
believed,  may  be  made  with  regard  to  all  other  cases  on  the  subject, 
except  some  that  have  l>een  very  recently  decided. 

The  same  inference  may  be  deduced  from  the  cases  decided  in  this 
court  when  the  subject  of  payment  to  agents  in  an  enemy's  country  has 
been  discussed.  Amongst  others  we  may  refer  to  the  following :  W^ard  v. 
Smith,  7  Wall  447;  Brown  v,  Hiatts,  15  id.  177;  Montgomery  «. 
United  States,  id.  395 ;  Fretz  v.  Stover,  22  id.  198. 

In  some  recent  cases  in  certain  of  the  State  courts  of  last  resort, 
for  whose  decisions  we  always  entertain  the  highest  respect,  a  different 
view  has  been  taken ;  but  we  are  unable  to  concur  therein.  In  our 
Judgment,  the  unqualified  assumption  on  which  those  decisions  are 
based  —  namely,  '^  once  an  agent  always  an  agent ; ''  or,  in  other  words, 
that  an  agency  continues  to  exist  notwithstanding  the  occurrence  of 
war  between  the  countries  in  which  the  principal  and  the  agent  respec- 
tively reside  —  is  not  correct,  and  that  the  continuance  of  the  agency 
is  subject  to  the  qualifications  which  we  have  stated  above. 

Now,  in  the  present  case,  except  at  the  very  commencement  of  the 
troubles,  before  the  President's  proclamation  of  non-intervention  had 
been  issued,  and  when  it  was  yet  uncertain  what  the  differences  be- 
tween the  two  sections  would  amount  to,  there  is  not  the  slightest 
evidence  that  the  company  authorized  Garland  to  act  for  it  at  all ;  and 
the  latter  expressly  refused  to  do  so  when  requested,  both  on  the  groond 
of  having  received  no  receipts  from  the  company  (which  were  his  only 
authority  for  receiving  payments),  and  of  the  liability  of  the  funds  to  be 
confiscated  in  his  hands.  The  war  suspended  his  agency  for  all  active 
purposes,  and  it  could  not  be  continued  even  for  the  collection  of  pre- 
miums without  the  defendant's  consent ;  and  this,  so  far  as  appeals, 
was  never  given,  either  expressly  or  by  subsequent  ratification.  Under 
these  circumstances,  it  cannot  be  afiQrmed  that  the  plaintiff  could  bind 
the  defendant  by  a  tender  of  payment  to  the  supposed  agent  However 
valid  a  payment  may  be,  if  made  to  an  agent  in  time  of  war,  where  he 
consents  to  act  as  such,  and  has  the  assent  of  his  principal  in  so  acting, 
an  offer  of  payment  cannot  have  any  force  or  effect  if  neither  of  these 
circumstances  exists. 

Waiving,  therefore,  the  consideration  of  any  question  that  may  bs 
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made  with  I'egard  to  the  validity  of  an  insurance  on  the  life  of  an  alien 
enemj;  we  think  that  in  the  present  case  there  was  not  the  slighest  foon- 
dation  for  the  court  to  charge,  as  it  did  in  efiPect,  that  a  tender  of  the 
premium  to  Garland  in  Petersburg  was  a  good  tender,  and  binding  on 
the  company. 

We  do  not  mean  to  say,  that  if  the  defendant  had  continued  its 
authority  to  the  agent  to  act  in  the  receipt  of  premiums  during  the  wari 
and  he  had  done  so,  a  payment  or  tender  to  him  in  lawful  money  of  the 
United  States  would  not  have  been  valid ;  nor  that  a  stipulation  to 
continue  such  authority  in  case  of  war,  made  before  its  occurrence, 
would  not  have  been  a  valid  stipulation ;  nor  that  a  policy  of  life 
insurance  6n  which  no  premiums  were  to  be  paid,  though  suspended 
during  the  war,  might  not  have  revived  afber  its  close.  We  place  our 
decision  simply  on  the  ground  that  the  agency  of  Garland  was  termi- 
nated by  the  breaking  out  of  the  war,  and  that,  although  by  the  consent 
of  the  parties  it  might  have  been  continued  for  the  purpose  of  receiving 
payments  of  premiums  during  the  war,  there  is  no  proof  that  such  assent 
was  given,  either  by  the  defendant  or  by  Garland ;  but  that,  on  the 
contrary,  the  proof  is  positive  and  uncontradicted,  that  Garland  declined 
to  act  as  agent. 

Judgment  reversed,  mth  directions  to  award  a  venire  facias  de  novo} 

Mr.  J  astice  Clifford  dissented. 


DREW  r.  NUNN. 

CouBT  OF  Appeal.     1879* 

[4  Q.  B,  D.  661.] 

This  was  an  action  brought  by  a  tradesman  to  recover  the  price  of 
goods  supplied  to  the  defendant's  wife  upon  her  order  whilst  the 
defendant  was  insane.  The  following  facts  were  proved  at  the  trial 
before  Mellor,  J. 

The  wife  of  the  defendant  began  to  deal  with  the  plaintiff  in  1872; 
the  defendant  had  been  present  when  some  of  the  goods  were  ordered 
by  his  wife,  and  also  had  paid  for  some  of  them.  The  defendant  be- 
came ill  in  1873,  and  in  the  month  of  November  he  instructed  his  agent 
to  pay  all  his  income  to  his  wife,  and  empowei*ed  her  to  draw  cheques 
upon  his  bankers.  He  became  insane  in  December,  and  was  confined 
in  an  asylum  until  April,  1877.  Whilst  the  defendant  was  in  the  asylum, 
his  wife  ordered  goods  from  the  plaintiff,  who  supplied  them  to  her 
upon  credit.  The  plaintiff  was  ignorant  that  the  defendant  was  insane 
and  had  been  placed  under  restraint  in  an  asylum,  and  he  did  not  know 

1  Acer.  Howell  i;.  Gordon,  40  Ga.  302  (1869). 
Compare  Darling  v.  Lewis^  11  Heisk.  125  (1872). — £o. 
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that  the  defendants  income  was  paid  to  his  wife.  In  April,  1877,  the 
defendant  recovered  the  use  of  his  reason,  and  in  the  June  following  re- 
voked any  authority*  which  he  might  have  given  to  his  wife  either  to  act 
as  his  agent  or  to  pledge  his  credit. 

Mellob,  J.,  refused  to  ask  the  jury  whether  the  income  of  the  de- 
fendant's wife  during  his  confinement  in  the  asylum  was  sufficient  to 
maintain  her,  and  directed  the  jury  that  the  plaintiff  was  entitled  to 
recover,  if  what  the  defendant's  wife  did  was  according  to  the  course 
pursued  whilst  the  defendant  lived  with  her.  The  jury  found  a  verdict 
for  the  plaintiff. 

The  defendant  applied  to  the  Queen's  Bench  Division  for  a  new  trial; 
but  the  application  was  refused.  Upon  appeal  to  this  Court,  an  order 
nm  for  a  new  trial  was  granted  upon  the  ground  of  misdirection. 

WiUis^  Q.  C.  {B.  0.  B.  Lane,  with  him),  for  the  plaintiff,  showed 
cause. 

Borne  Fayne^  for  the  defendant. 

Cur.  adv.  ruft. 

Brett,  L.  J.^  Upon  this  state  of  facts  two  questions  arise.  Does  insan- 
ity put  an  end  to  the  authority  of  the  agent?  One  would  expect  to  find 
that  this  question  has  been  long  decided  on  clear  principles ;  but  on  look- 
ing into  Story  on  Agenc}',  Scotch  authorities,  Pothier,  and  other  French 
authorities,  I  find  that  no  satisfactory  conclusion  has  been  arrived  at  If 
such  insanity  as  existed  here  did  not  put  an  end  to  the  agent* s  authority, 
it  would  be  clear  that  the  plaintiff  is  entitled  to  succeed,  but  in  my  opinion 
insanity  of  this  kind  does  put  an  end  to  the  agent's  authority.  It  can- 
not be  disputed  that  some  cases  of  change  of  status  in  the  principal  pat 
an  end  to  the  authority  of  the  agent :  thus,  the  bankruptcj-  and  death 
of  the  principal,  the  marriage  of  a  female  principal,  all  put  an  end  to 
the  authority  of  the  agent  It  may  be  argued  that  this  result  follows 
from  the  circumstance  that  a  different  principal  is  created.  Upon 
bankruptcy  the  trustee  becomes  the  principal ;  upon  death  the  heir  or 
devisee  as  to  realty,  the  executor  or  administrator  as  to  personalty ; 
and  upon  the  marriage  of  a  female  principal  her  husband  takes  her 
place.  And  it  has  been  argued  that  by  analc^y  the  lunatic  continues 
liable  until  a  fresh  principal,  namely,  his  committee,  is  appointed.  But 
I  cannot  think  that  this  is  the  true  ground,  for  executors  are,  at  least 
in  some  instances,  bound  to  carry  out  the  contracts  entered  into  by 
their  testators.  I  think  that  the  satisfactory  principle  to  be  adopted  is 
that,  where  such  a  change  occurs  as  to  the  principal  that  he  can  no 
longer  act  for  himself,  the  agent  whom  he  has  appointed  can  no  longer 
act  for  him.  In  the  present  case  a  great  change  had  occurred  in  the 
condition  of  the  principal :  he  was  so  far  afflicted  with  insanity  as  to 
be  disabled  from  acting  for  himself;  therefore  his  wife,  who  was  his 
agent,  could  no  longer  act  for  him.  Upon  the  ground  which  I  have 
pointed  out,  I  think  that  her  authority  was  terminated.    It  seems  to 

1  After  stating  die  esse.  —  £d. 
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that  an  agent  is  liable  to  be  sued  by  a  third  person,  if  he  assumes  to 
act  on  his  principal's  behalf  after  he  had  knowledge  of  his  principal's 
incompetency  to  act  In  a  case  of  that  kind  be  is  acting  wrongfully. 
The  defendant's  wife  must  be  taken  to  have  been  aware  of  her  husband's 
lunacy;  and  if  she  had  assumed  to  act  on  his  behalf  with  an^*  one  to 
whom  he  himself  had  not  held  her  out  as  his  agent,  she  would  have 
been  acting  wrongfully,  and,  but  for  the  circumstance  that  she  is  mar- 
ried, would  have  been  liable  in  an  action  to  compensate  the  person  with 
whom  she  assumed  to  act  on  her  husband's  behalf.  In  my  O]  anion,  if 
a  person  who  has  not  been  held  out  as  agent  assumes  to  act  en  behalf 
of  a  lunatic,  the  contract  is  void  against  the  supposed  principal,  and 
the  pretended  agent  is  liable  to  an  action  for  misleading  an  innocent 
person. 

The  second  question  then  arises,  what  is  the  consequence  where  a 
principal,  who  has  held  out  another  as  his  agent,  subsequently  becomes 
insane,  and  a  third  person  deals  with  the  agent  without  notice  tliat  the 
principal  is  a  lunatic  ?  Authority  may  be  given  to  an  agent  in  two  wa3*s. 
First,  it  may  be  given  by  some  instrument,  which  of  itself  asserts  that 
the  authority  is  thereby  created,  such  as  a  power  of  attorney ;  it  is  of 
itself  an  assertion  by  the  principal  that  the  agent  may  act  for  him. 
Secondly,  an  authority  may  also  be  created  from  the  principal  holding 
out  the  agQnt  as  entitled  to  act  generally  for  him.  The  agency  in  the 
present  case  was  created  in  the  manner  last-mentioned.  As  between 
the  defendant  and  his  wife,  the  agency  expired  upon  his  becoming  to 
her  knowledge  insane ;  but  it  seems  to  me  that  the  person  dealing  with 
the  agent  without  knowledge  of  the  principal's  insanity  has  a  right  to 
enter  into  a  contract  with  him,  and  the  principal,  although  a  lunatic,  is 
bound  so  that  he  cannot  repudiate  the  contract  assumed  to  be  made 
upon  his  behalf.  It  is  difficult  to  assign  the  ground  upon  which  this 
doctrine,  which  however  seems  to  me  to  be  the  true  principle,  exists. 
It  is  said  that  the  right  to  hold  the  insane  principal  liable  depends  upon 
.  contract.  I  have  a  difficulty  in  assenting  to  this.  It  has  been  said 
also  that  the  right  depends  upon  estoppel.  I  cannot  see  that  an  estop- 
pel is  created.  But  it  has  been  said  also  that  the  right  depends  upon 
representations  made  by  the  principal  and  entitling  third  persons  to  act 
upon  them,  until  they  hear  that  those  representations  are  withdrawn. 
The  authorities  collected  in  Story  on  Agency,  ch.  xviii.  §  481,  p.  610 
(7th  ed.),  seem  to  base  the  right  upon  the  ground  of  public  policy :  it 
is  there  said  in  effect  that  the  existence  of  the  right  goes  in  aid  of 
public  business.  It  is  however  a  better  way  of  stating  the  rule  to  say 
vuat  the  holding  out  of  another  person  as  agent  is  a  representation 
upon  which,  at  the  time  when  it  was  made,  third  parties  had  a  right  to 
act,  and  if  no  insanity  had  supervened  would  still  have  had  a  right 
to  act  In  this  case  the  wife  was  held  out  as  agent,  and  the  plaintiff 
acted  upon  the  defendant's  representation  as  to  her  authorit}*  without 
notice  that  it  had  been  withdrawn.  The  defendant  cannot  escape  from 
the  consequences  of  the  representation  which  he  has  made  ;  he  cannot 
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withdraw  the  agent's  aathority  as  to  third  persons  without  giving  them 
notice  of  the  withdrawal.  The  principal  is  bound,  although  he  retracts 
the  agent's  authority,  if  he  has  not  given  notice  and  the  latter  wrong- 
fully  enters  into  a  contract  upon  his  behalf.  The  defendant  became 
insane  and  was  unable  to  withdraw  the  authority  which  he  had  con- 
ferred upon  his  wife ;  he  may  be  an  innocent  su£Eerer  b3'  her  conduct, 
but  the  plaintiff,  who  dealt  with  her  bond  fide^  is  also  innocent,  and 
where  one  of  two  persons  both  innocent  must  suffer  b}*  the  wrong- 
ful act  of  a  third  person,  that  person  making  the  representation  which, 
as  between  the  two,  was  the  original  cause  of  the  mischief,  must  be  the 
sufferer  and  must  bear  the  loss.  Here  it  does  not  lie  in  the  defendant's 
mouth  to  say  that  the  plaintiff  shall  be  the  sufferer. 

A  difficulty  may  arise  in  the  application  of  a  general  principle  soch 
as  this  is.  Suppose  that  a  person  makes  a  representation  which  after 
his  death  is  acted  upon  by  another  in  ignorance  that  his  death  has 
happened :  in  my  view  the  estate  of  the  deceased  will  be  bound  to 
make  good  any  loss  which  may  have  occurred  through  acting  upon 
that  representation.  It  is,  however,  unnecessary  to  decide  this  point 
to-day. 

Upon  the  grounds  above  stated  I  am  of  opinion  that,  although  the 
authority  of  the  defendant's  wife  was  put  an  end  to  by  his  insanity,  and 
although  she  had  no  authoritj'  to  deal  with  the  plaintiff,  nevertbdeas 
the  latter  is  entitled  to  recover,  because  the  defendant  whilst  he  was 
sane  made  representations  to  the  plaintiff,  npon  which  he  was  entitled 
to  act  until  he  had  notice  of  the  defendant's  insanity,  and  he  had  bo 
notice  of  the  insanity  until  after  he  had  supplied  the  goods  for  the  piioe 
of  which  he  now  sues.     The  direction  of  Mellor,  J.,  was  right. 

Bramwell,  L.  J.  I  agree  with  the  judgment  just  delivered  by  Brett, 
L.  J.     It  must  be  taken  that  the  defendant  told  the  plaintiff  that  hii 
wife  had  authority  to  bind  him  ;  when  that  authority  had  been  given,  it 
continued  to  exist,  so  far  as  the  plaintiff  was  concerned,  until  it  wts 
revoked  and  until  he  received  notice  of  that  revocation.     It  may  be 
urged  that  this  doctrine  does  not  extend  to  insanity,  which  is  not  in 
intentional  revocation ;  but  I  think  that  insanity  forms  no  exception  to 
the  general  law  as  to  principal  and  agent    It  may  be  hard  upon  an 
insane  principal,  if  his  agent  abuses  his  authority ;  but,  on  the  other 
hand,  it  must  be  recollected  that  insanity  is  not  a  privilege,  it  is  a  mis- 
fortune, which  must  not  be  allowed  to  injure  innocent  persons :  it  would 
be  productive  of  mischievous  consequences,  if  insanity  annulled  evciy 
representation  made  by  the  person  afflicted  with  it  without  any  notioe 
being  given  of  his  malady.     If  the  argument  for  the  defendant  were 
correct,  every  act  done  by  him  or  on  his  behalf  after  he  became  insiae 
must  be  treated  as  a  nullity.    The  limits  of  the  doctrine  as  to  the 
liability  of  an  insane  person  may  be  uncertain,  and  it  may  not  be  pos- 
sible to  lay  down  any  broad  rule ;  but  I  think  that  the  facts  before  os 
resemble  the  case  of  a  guarantee.   Suppose  that  a  promise  is  made  that, 
if  the  promisee  will  supplj^  goods  to  a  person  named,  the  promisor  will 
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see  that  they  are  paid  for,  and  suppose  that  the  promisor  intends  to 
put  an  end  to  his  liability,  but  that  before  he  can  give  notice  to  the 
promisee,  the  latter  supplies  goods  to  the  person  named ;  surely  the 
promisor  is  liable  for  the  price ;  for  the  transaction  between  the  prom- 
isor and  promisee  was  equivalent  to  an  agreement  or  license  which  was 
to  continue  to  exist,  until  it  should  be  revoked  bj*  the  promisor,  and 
until  notice  of  that  revocation  should  be  received  by  the  promisee. 

It  has  been  assumed  by  Brett,  L.  J. ,  that  the  insanity  of  the  defend- 
ant was  such  as  to  amount  to  a  revocation  of  his  wife's  authorit}'.  I 
doubt  whether  partial  mental  derangement  would  have  that  effect. 
I  think  that  in  order  to  annul  the  authority  of  an  agent,  insanity  must 
amount  to  dementia.  If  a  man  becomes  so  far  insane  as  to  have  no 
mind,  perhaps  he  ought  to  be  deemed  dead  for  the  purpose  of  contract- 
ing.   I  think  that  the  direction  of  Mellor,  J. ,  was  right 

Brett,  L.  J.  I  am  requested  by  CorroN,  L.  J.,  to  state  that  he  agrees 
with  the  conclusion  at  which  we  have  arrived ;  but  that  he  does  not 
wish  to  decide  whether  the  authority  of  the  defendant's  wife  was  termi- 
nated, or  whether  the  liability  of  a  conti'actor  lasts  until  a  committee 
has  been  appointed.  He  bases  his  decision  simply-  upon  the  ground 
that  the  defendant,  bj*  holding  out  his  wife  as  agent,  entered  into  a 
contract  with  the  plaintiff  that  she  had  authority  to  act  upon  his  behalf, 
and  that  until  the  plaintiff  had  notice  that  this  authority  was  revoked 
he  was  entitled  to  act  upon  the  defendant's  representations. 

I  wish  to  add  that  if  there  had  been  any  real  question  as  to  the  extent 
of  the  defendant's  insanity,  it  ought  to  have  been  left  to  the  jury ;  and 
that  as  no  question  was  asked  of  the  jur3',  I  must  assume  that  the 
defendant  was  insane  to  the  extent  which  I  have  mentioned.  I  may 
remark  that  from  the  mere  fact  of  mental  derangement  it  ought  not  to 
be  assumed  that  a  pei*son  is  incompetent  to  contract ;  mere  weakness  of 
mind  or  partial  derangement  is  insufficient  to  exempt  a  person  from 
responsibility  upon  the  engagements  into  which  he  has  entered. 

Appeal  dismissed,^ 

1  See  Davig  v.  Lane,  10  N.  H.  156 '0839);  Motley  r.  Head,  43  Vt.  633  (1871); 
Hatthieasen  &  Weichers  Refinmg  Co.  v.  McMahon,  38  N.  J.  L.  536,  546  (1876).— Eow 
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AHERN   V.  BAKER. 
SuPBEHE  Court  of  Minnesota.    1885. 

[34  Minn.  98.] 

Appeal  by  plaintiff  fh>m  an  order  of  the  District  Coart  for  Ramsey 
County,  Simons,  J.,  presiding,  oveiTuling  a  demurrer  to  the  answer. 

Linden  it  WiUiama^  for  appellant 

BerryhiU  db  Davison,  for  respondent. 

Vanderburoh,  J.  The  defendant,  on  the  ninth  day  of  September, 
1884,  specially  authorized  one  Wheeler,  as  his  agent,  to  sell  the  real 
property  in  controversy,  and  to  execute  a  contract  for  the  sale  of  the 
same.  He  in  like  manner  on  the  same  day  empowered  one  Fair- 
child  to  sell  the  same  land,  the  authority  of  the  agent  in  each  in- 
stance being  limited  to  the  particular  transaction  named.  On  the 
same  daj'  Wheeler  effected  a  sale  of  the  land,  which  was  coDsmn- 
mated  by  a  conveyance.  Subsequently,  on  the  tenth  day  of  Sep- 
tember, Fairchild,  as  agent  for  defendant,  and  having  no  notice  of 
the  previous  sale  made  by  Wheeler,  also  contracted  to  sell  the  same 
land  to  this  plaintiff,  who,  upon  defendant's  refusal  to  perform  on  his 
part,  brings  this  action  for  damages  for  breach  of  the  contract. 

This  is  a  case  of  special  agency,  and  there  is  nothing  in  the  case 
going  to  show  that  the  defendant  would  be  estopped  from  setting  up 
a  revocation  of  the  agency  prior  to  the  sale  by  Fairchild.  A  revoca- 
tion may  be  shown  by  the  death  of  the  principal,  the  destruction  of 
the  subject-matter,  or  the  determination  of  his  estate  by  a  sale,  as 
well  as  by  express  notice.  The  defendant  had  a  right  to  employ  sev- 
eral agents,  and  the  act  of  one  in  making  a  sale  would  preclude  the 
others  without  any  notice,  unless  the  nature  of  his  contract  with  them 
required  it.  In  dealing  with  the  agent  the  plaintiff  took  the  risk  of  the 
revocation  of  his  agency.     1  Pars.  Cont.  71.* 

Order  affirmed^  and  case  remaxvisd} 

1  See  Dickinson  v.  Dodds,  2  Ch.  D.  463  (C.  A.  1S76). 
Compare  Claflin  v.  Lenheim,  66  N.  T.  301  (1876).  ~£]>. 
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SECTION  IL 

Irrevocability. 

WALSH  V.   WHITCOMB. 
Nisi  Prius.     1797. 

[2  E9p,  565.] 

This  was  an  action  of  assumpsit  for  work  and  labor,  goods  sold 
and  delivered,  with  the  common  coants. 

Flea  of  non  assumpsit 

The  action  was  brought  to  recover  a  sum  of  money  for  work  done  bj 
the  plaintiff,  who  was  a  tailor. 

The  defence  was  that  Walsh,  the  plaintiff,  in  the  month  of  October, 
1794,  having  become  insolvent,  had  executed  a  power  of  attorney  to 
one  Barker,  together  with  a  general  assignment  hy  deed  authorizing 
him  to  receive  the  several  debts  due  to  him  for  the  benefit  of  his 
creditors,  and  to  give  proper  receipts  and  discharges  for  the  same ; 
and  that  he  had  also  given  Barker  a  power  to  appoint  a  substitute  or 
other  person  to  act  in  his  room  for  the  same  purposes. 

In  October,  1795,  Barker,  in  pursuance  of  the  power  of  substitution 
so  given,  executed  an  authority  to  one  Charles  Hindley. 

Hindley  applied  to  the  defendant  Whitcomb  for  the  debt  due  to 
Walsh ;  he  paid  it  and  took  his  receipt. 

Some  time  after  Whitcomb  was  again  applied  to  for  payment  of  the 
same  demand,  hy  another  person  claiming  under  a  power  of  attorney 
from  Walsh,  the  plaintiff.  The  defendant,  Whitcomb,  produced  the 
receipt  he  had  received  from  Hindley,  which  the  person  who  applied 
refused  to  allow ;  and  the  present  action  was  brought. 

For  the  plaintiff  it  was  contended,  that  a  power  of  attorney  is  from 
its  nature  revocable,  and  that  the  execution  of  the  subsequent  power  of 
attorne}'  was  a  revocation  of  the  former. 

Per  Lord  Kenton.  There  is  a  difference  in  cases  of  powers  of  at- 
torney ;  in  general  they  are  revocable  from  their  nature,  but  there  are 
these  exceptions :  ^'  where  a  power  of  attorney  is  part  of  a  security'  for 
mone}*,  there  it  is  not  revocable ;  where  a  power  of  attorney  was  made 
to  levy  fine,  as  part  of  a  security,  it  was  held  not  to  be  revocable ;  the 
principle  is  applicable  to  every  case  where  a  power  of  attorney  is  neces- 
sary to  effectuate  any  security  ;  such  is  not  revocable."  In  the  present 
case  Walsh  assigned  all  his  effects,  etc.,  over  to  Barker,  to  whom 
amongst  others  he  was  indebted :  the  power  of  attorney  was  made  to 
Barker  to  call  in  the  debts  for  the  benefit  of  the  ci*editors ;  it  was  part 


974  flUNT   V.  BOUSMANIEB.  [CHAP.  IX. 

of  the  security  for  the  pa^^ment  of  the  creditors.    It  was  therefore  bj 
law  not  revocable,  and  the  paj'ment  b}'  the  defendant  is  good.^ 

The  jury  found  a  verdict /or  the  defendant. 

Erskine  and  Lawes^  for  the  plaintiff. 

OarroiOj  for  the  defendant. 


HUNT  V.  BOUSMANIER'S  ADMINISTRATORS. 
Supreme  Coubt  of  the  United  Stated     1823. 

[8  Wheat,  174.] 

Appeal  from  the  Circuit  Court  of  Rhode  Island. 

The  original  bill,  filed  by  the  appelUnt,  Hunt,  stated,  that  Lewis 
Rousmanier,  the  intestate  of  the  defendants,  applied  to  the  pUintiff,  in 
January,  1820,  for  the  loan  of  $1450,  offering  to  give,  in  addition  to 
his  notes,  a  bill  of  sale,  or  a  mortgage  of  his  interest  in  the  brig 
''  Nereus,"  then  at  sea,  as  collateral  security  for  the  repayment  of  the 
money.  The  sum  requested  was  lent;  and,  on  the  11th  of  Januaiy, 
the  said  Rousmanier  executed  two  notes  for  the  amount ;  and,  on  the 
15th  of  the  same  month  he  executed  a  power  of  attorney,  aathorizing 
the  plaintiff  to  make  and  execute  a  bill  of  sale  of  three-fourths  of  the 
said  vessel  to  himself,  or  to  any  other  person ;  and,  in  the  event  of  the 
said  vessel  or  her  freight  being  lost,  to  collect  the  money  which  should 
become  due  on  a  policy  by  which  the  vessel  and  freight  were  insured. 
This  instrument  contained,  also,  a  proviso,  reciting,  that  the  power 
was  given  for  collateral  security  for  the  payment  of  the  notes  already 
mentioned,  and  was  to  be  void  on  their  payment ;  on  the  failure  to  do 
which,  the  plaintiff  was  to  pay  the  amount  thereof,  and  all  expenses, 
out  of  the  proceeds  of  the  said  property,  and  to  return  the  residue  to 
the  said  Rousmanier. 

The  bill  farther  stated,  that  on  the  21st  of  March,  1820,  the  plaiDtiff 
lent  to  the  said  Rousmanier  the  additional  sum  of  $700,  taking  his 
note  for  payment,  and  a  similar  power  to  dispose  of  his  interest  in  the 
schooner  '^  Industry,"  then  also  at  sea.  The  bill  then  charged  that  on 
the  6th  of  May,  1820,  the  said  Rousmanier  died  insolvent,  having  paid 
only  $200  on  the  said  notes.  The  plaintiff  gave  notice  of  his  claim; 
and,  on  the  return  of  the  ^^  Nereus"  and  "•  Industiy,"  took  po6sessi<» 
of  them,  and  offered  the  intestate's  interest  in  them  for  sale.  The 
defendants  forbade  the  sale ;  and  this  bill  was  brought  to  compel  them 
to  join  in  it. 

The  defendants  demurred  generally,  and  the  coart  sustained  the 
demurrer ;  but  gave  the  plaintiff  leave  to  amend  his  bilL 

1  Ace. :  Gaossen  v.  Morton,  10  B.  &  C.  731  (1830) ;  Wheeler  v.  Slocomb,  16  FSet 
62  (1834) ;  American  Ix)an  and  Trust  Co.  v.  Billings,  58  Minn.  187  (1894). 
See  Smart  v  Sandars.  5  C.  B.  895,  916-918  (1848). —  Ed. 
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The  amended  bill  stated,  that  it  was  expressly  agreed  between  the 
parties  that  Roasmanier  was  to  give*  specific  security  on  the  *^  Nereus" 
and  ^^  Industry ;"  and  that  he  offered  to  execute  a  mortgim^e  on  them ; 
that  counsel  was  consulted  on  the  subject^  who  advised  that  a  [K>wer 
of  attome}',  such  as  was  actually  executed,  should  be  taken  in  prefer- 
ence to  a  mortgage,  because  it  was  equally  valid  and  effectual  as  a 
security,  and  would  prevent  the  necessity  of  changing  the  papers  of 
the  vessels,  or  of  taking  possession  of  them  on  their  arrival  in  port 
The  powers  were  accordingly  executed,  with  the  full  belief  that  they 
would,  and  with  the  intention  that  they  should,  give  the  plaintiff  as 
fall  and  perfect  securit}'  as  would  be  given  by  a  deed  of  mortgage. 
The  bill  prayed  that  the  defendant  might  be  decreed  to  join  in  a  sale  of 
the  interest  of  their  intestate  in  the  ^'  Nereus"  and  '^  Industr}%"  or  to 
sell  the  same  themselves,  and  pa}*  out  of  the  proceeds  the,  debt  due  to 
the  plaintiff.  To  this  amended  bill,  also,  the  defendants  demurred, 
and  on  argument  the  demurrer  was  sustained  and  the  bill  dismissed* 
From  this  decree  the  plaintiff  appealed  to  this  court. 

JIfr.  WhecOon^  for  the  appellant 

Mr.  HunteTj  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  counsel  for  the  appellant  objects  to  the  decree  of  the  circuit 
court  on  two  grounds.     He  contends : 

1.  That  this  power  of  attorney  does,  by  its  own  operation,  entitle 
the  plaintiff,  for  the  satisfaction  of  his  debt,  to  the  interest  of  Rous* 
manier  in  the  '^  Nereus  "  and  the  '*•  Industry." 

2.  Or,  if  this  be  not  so,  that  a  Court  of  Chancery  will,  the  convey* 
ance  being  defective,  lend  its  aid  to  carry  the  contract  into  execution, 
according  to  the  intention  of  the  parties. 

We  will  consider,  1 :  The  effect  of  the  power  of  attorney. 

This  instrument  contains  no  words  of  conveyance  or  of  assignment, 
but  is  a  simple  power  to  sell  and  convey.  As  the  power  of  one  man 
to  act  for  another  depends  on  the  will  and  license  of  that  other,  the 
power  ceases  when  the  will,  or  this  permission,  is  withdrawn.  The 
general  rule,  therefore,  is,  that  a  letter  of  attorney  may,  at  any  time, 
be  revoked  by  the  party  who  makes  it ;  and  is  revoked  by  his  death. 
But  this  general  rule,  which  results  from  the  nature  of  the  act,  has 
sustained  some  modification.  Where  a  letter  of  attorney  forms  a  part 
of  a  contract,  and  is  a  security  for  money,  or  for  the  performance  of 
any  act  which  is  deemed  valuable,  it  is  generally  made  irrevocable  in 
terms,  or  if  not  so,  is  deemed  irrevocable  in  law.  2  Esp.  N.  P.  Rep. 
565.  Although  a  letter  of  attorney  depends,  from  its  nature,  on  the 
will  of  the  person  making  it,  and  may,  in  general,  be  recalled  at  his 
will ;  yet,  if  he  binds  himself  for  a  consideration,  in  terms,  or  bj*  the 
nature  of  his  contract,  not  to  change  his  will,  the  law  will  not  permit 
him  to  change  it.  Rousmanier,  therefore,  could  not,  during  his  life, 
by  an}'  act  of  his  own,  have  revoked  this  letter  of  attorney.  But  does 
it  retain  its  efficacy  after  his  death  ?    We  think  it  does  not     We  think 
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it  well  settled  that  a  power  of  attorney,  though  irrevocable  duriog  the 
life  of  the  party,  becomes  extinct  by  his  death. 

This  principle  is  asserted  in  Littleton  (Sect.  66),  by  Lord  Coke,  in 
his  commentary  on  that  section  (52  b.),  and  in  Willes'  Reports  (105, 
note,  and  565).  The  legal  reason  of  the  rale  is  a  plain  one.  It  seems 
founded  on  the  presumption  that  the  substitute  acts  by  virtae  of  the 
authority  of  his  principal,  existing  at  the  time  the  act  is  performed ; 
and  on  the  manner  in  which  he  must  execute  his  authority,  afs  stated 
in  Coombes'  case,  9  Co.  766.  In  that  case  it  was  resolved,  that 
'^  when  any  one  has  authority  as  attornej'^  to  do  any  act,  he  oaght  to  do 
it  in  his  name  who  gave  the  authority."  The  reason  of  this  r^olation 
is  obvious.  The  title  can  regularly  pass  out  of  the  person  in  whom  it 
is  vested  only  by  a  conveyance  in  his  own  name ;  and  this  cannot  be 
executed  by  another  for  him,  when  it  could  not  in  law  be  executed  by 
himself.  A  conve3*ance  in  the  name  of  a  person  who  was  dead  at  the 
time  would  be  manifest  absurdit}-. 

This  general  doctrine,  that  a  power  must  be  executed  in  the  name 
of  a  person  who  gives  it,  a  doctrine  founded  on  the  nature  of  the 
transaction,  is  most  usually  engrafted  in  the  power  itself.  Its  osiud 
language  is,  that  the  substitute  shall  do  that  which  he  is  empowered  to 
do  in  the  name  of  his  principal.  He  is  put  in  the  place  and  stead  of 
his  principal,  and  is  to  act  in  his  name.  This  accustomed  form  is 
observed  in  the  instrument  under  consideration.  Hunt  is  constituted 
the  attorney,  and  is  authorized  to  make  and  execute  a  regular  bill  of 
sale  in  the.  name  of  Rousmanier.  Now,  as  an  authority  must  be  par- 
sued,  in  order  to  make  the  act  of  the  substitute  the  act  of  the  principal, 
it  is  necessary  that  this  bill  of  sale  should  be  in  the  name  of  Rous- 
manier ;  and  it  would  be  a  gross  absurdity,  that  a  deed  should  purport 
to  be  executed  by  him,  even  by  attorney,  after  his  death;  for  the 
attorney  is  in  the  place  of  the  principal,  capable  of  doing  that  alone 
which  the  principal  might  do. 

This  general  rule,  that  a  power  ceases  with  the  life  of  the  person 
giving  it,  admits  of  one  exception.  If  a  power  be  coupled  with  an 
'<  interest,"  it  survives  the  person  giving  it,  and  may  be  executed  after 
his  death. 

As  this  proposition  is  laid  down  too  positively  in  the  books  to  be 
controverted,  it  becomes  necessary  to  inquire  what  is  meant  by  the 
expression,  *^  a  power  coupled  with  an  interest"?  Is  it  an  interest  in 
the  subject  on  which  the  power  is  to  be  exercised,  or  is  it  an  interest  in 
that  which  is  produced  by  the  exercise  of  the  power?  We  hold  it  to 
be  clear  that  the  interest  which  can  protect  a  power  after  the  death  of 
a  pereon  who  creates  it  must  be  an  interest  in  the  thing  itself.  In 
other  words,  the  power  must  be  engrafted  on  an  estate  in  the  thing. 

The  words  themselves  would  seem  to  import  this  meaning.  ^A 
power  coupled  with  an  interest "  is  a  power  which  accompanies,  oris  con- 
nected with,  an  interest.  The  power  and  the  interest  are  united  in  the 
same  person.  But  if  we  are  to  understand  by  the  word  '*  interest,"  an 
Interest  in  that  which  is  to  be  produced  by  the  exercise  of  the  power. 
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then  they  are  never  united.  The  power,  to  produce  the  interest,  must 
be  exercised,  and  by  its  exercise,  is  extinguished.  The  power  ceases 
when  the  interest  commences,  and,  therefore,  cannot,  in  accurate  law 
language,  be  said  to  be  ^'  coupled  "  with  it 

But  the  substantial  basis  of  the  opinion  of  the  court  on  this  point 
is  found  in  the  legal  reason  of  the  principle.  The  interest  or  title  in  the 
thing,  being  vested  in  the  person  who  gives  the  power,  remains  in  him, 
unless  it  be  conveyed  with  the  power,  and  can  pass  out  of  him  only  by 
a  regular  act  in  his  own  name.  The  act  of  the  substitute,  therefore^ 
which,  in  such  a  case,  is  the  act  of  the  principal,  to  be  legally  effectual, 
must  be  in  his  name,  must  be  such  an  act  as  the  principal  himself 
would  be  capable  of  performing,  and  which  would  be  valid  if  performed 
by  him.  Such  a  power  necessarily  ceases  with  the  life  of  the  person 
making  it  But  if  the  interest,  or  estate,  passes  with  the  power,  and 
vests  in  the  person  by  whom  the  power  is  to  be  exercised,  such  person 
acts  in  his  own  name.  The  estate,  being  in  him,  passes  from  him 
by  a  oonve3*ance  in  his  own  name.  He  is  no  longer  a  substitute, 
acting  in  the  place  and  name  of  another,  but  is  a  principal  acting  in 
his  own  name,  in  pursuance  of  powers  which  limit  his  estate.  The 
legal  reason  which  limits  a  power  to  the  life  of  the  person  giving  it 
exists  no  longer,  and  the  rule  ceases  with  the  reason  on  which  it  is 
founded.  The  intention  of  the  instrument  may  be  effected  without 
violating  any  legal  principle. 

This  idea  may  be,  in  some  degree,  illustrated  by  examples  of  oases 
in  which  the  law  is  clear,  and  which  are  incompatible  with  any  other 
exposition  of  the  term  '^  power  coupled  with  an  interest"  If  the  word 
^* interest"  thus  used,  indicated  a  title  to  the  proceeds  of  the  sale,  and 
not  a  title  to  the  thing  to  be  sold,  then  a  power  to  A  to  sell  for  his  own 
benefit  would  be  a  power  coupled  with  an  interest ;  but  a  power  to  A 
to  sell  for  the  benefit  of  B,  would  be  a  naked  power,  which  could  be 
executed  only  in  the  life  of  the  person  who  gave  it.  Yet,  for  this  dis- 
tinction, no  legal  reason  can  be  assigned.  Nor  is  there  any  reason  for 
it  in  justice ;  for  a  power  to  A  to  sell  for  the  benefit  of  B  may  be  as 
much  a  part  of  the  contract  on  which  B  advances  his  mone}',  as  if  the 
power  had  been  made  to  himself.  If  this  were  the  true  exposition  of 
the  term,  then  a  power  to  A  to  sell  for  the  use  of  B,  inserted  in  a 
conveyance  to  A  of  the  thing  to  be  sold,  would  not  be  a  power 
coupled  with  an  interest,  and,  consequently,  could  not  be  exercised 
after  the  death  of  the  person  making  it ;  while  a  power  to  A  to  sell 
and  pay  a  debt  to  himself,  though  not  accompanied  with  any  convey- 
ance which  might  vest  the  title  in  him,  would  enable  him  to  make  the 
conveyance,  and  to  pass  a  title  not  in  him,  even  after  the  vivifying 
principle  of  the  power  had  become  extinct.  But  every  day's  experi- 
ence teaches  us  that  the  law  is  not  as  the  first  case  put  would  suppose. 
We  know  that  a  power  to  A  to  sell  for  the  benefit  of  B,  engrafted  on 
an  estate  conve3'ed  to  A,  may  be  exercised  at  any  time,  and  is  not 
affected  by  the  death  of  the  person  who  created  it      It  is,  then,  a 
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power  ooapfed  with  ju  interest,  ahhougli  the  person  to  whom  it  is 
giren  bms  no  lotemt  in  its  exerctBe.  HIb  power  is  coupled  with  an 
interest  in  the  thing  which  enables  him  to  execute  it  in  his  own 
nnme,  and  is,  therefore,  not  dependent  on  the  life  of  the  person  who 
created  it. 

The  general  rule,  that  a  power  of  attorney,  though  irrevocable  bj 
the  partj  dnrii^  his  life,  is  extii^ished  by  his  death,  is  not  affected 
by  the  circnmstance,  that  testamentary  powers  are  executed  after  the 
death  of  the  testator.     The  law,  in  allowing  a  testamentary  disposi- 
tion of  property,  not  only  permits  a  will  to  be  considered  as  a  convey- 
anoe,  but  gives  it  an  operation  which  is  not  allowed  to  deeds  which 
have  their  effect  during  die  life  of  the  person  who  executes  them.     An 
estate  given  by  will  may  take  effect  at  a  future  time  or  on  a  future 
contingency,  and,  in  the  mean  time,  descends  to  the  heir.    The  power 
is,  necessarily,  to  be  executed  after  the  death  of  the  person  who  makes 
it,  and  cannot  exist  during  his  life.     It  is  the  intention  that  it  shall  be 
executed  after  his  death.     The  convej'ance  made  by  the  person  to 
whom  it  is  given  takes  effect  by  virtue  of  the  will,  and  the  purchaser 
holds  his  title  under  it.     Every  case  of  a  power  given  in  a  will  is  ocmi* 
sidered  in  a  court  of  chancery  as  a  trust  for  the  benefit  of  the  person 
for  whose  use  the  power  is  made,  and  as  a  devise  or  bequest  to  that 
person. 

It  is,  then,  deemed  perfectly  clear,  that  the  power  given  in  this  esse, 
is  a  naked  power,  not  coupled  with  an  interest,  which,  though  irrevoca- 
ble by  Bousmanier  himself,  expired  on  his  death. 

It  remains  to  inquire  whether  the  appellant  is  entitled  to  the  aid  of 
this  court,  to  give  effect  to  the  intention  of  the  parties,  to  subject  the 
interest  of  Rousmanier  in  the  "  Nereus**  and  "  Industry  "  to  the  pay- 
ment of  the  money  advanced  by  the  plaintiff  on  the  credit  of  those 
vessels,  the  instrument  taken  for  that  purpose  having  totally  failed  to 
effect  its  object 

This  is  the  point  on  which  the  plaintiff  most  relies,  and  is  that  on 
which  the  court  has  felt  most  doubt.  That  the  parties  intended,  the 
one  to  give,  and  the  other  to  receive,  an  effective  security  on  the  two 
vessels  mentioned  in  the  bill,  is  admitted ;  and  the  question  is,  whether 
the  law  of  this  court  will  enable  it  to  carry  this  intent  into  execution, 
when  the  instrument  relied  on  by  both  parties  has  failed  to  accomplish 
its  object.*  .  .  . 

In  this  case,  the  fact  of  mistake  is  placed  beyond  any  controverev. 
It  is  averred  in  the  bill,  and  admitted  by  the  demurrer,  that  **  the 
powers  of  attorney  were  given  by  the  said  Rousmanier,  and  received 
by  the  said  Hunt,  under  the  belief  that  they  were,  and  with  the  inten- 
tion that  they  should  create,  a  specific  lien  and  security  on  the  said 
vessels." 

We  find  no  case  which  we  think  precisely  in  point ;  and  are  nnwiH- 

1  I\M8ag66  discnsaing  this  qnestion  ha^e  been  omitted.  —  Ed. 
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ing,  where  the  effect  of  the  instrument  is  acknowledged  to  have  been 
entirely  misunderstood  by  both  parties,  to  say  that  a  court  of  equity  is 
incapable  of  affording  relief. 

The  decree  of  the  Circuit  Court  is  reversed ;  but  as  this  is  a  case  in 
which  creditors  are  concerned,  the  court,  instead  of  giving  a  final 
decree  on  the  demurrer  in  favor  of  the  plaintiff,  directs  the  cause  to  be 
remanded,  that  the  Circuit  Court  may  permit  the  defendants  to  with* 
draw  their  demurrer,  and  to  answer  the  bill.^ 


KNAPP   V.  ALVOBD. 
Court  of  Chancert  of  New  York.     1848. 

[10  Paige,  205.] 

This  case  came  before  the  couit  upon  exceptions  to  the  report  of 
a  master,  to  whom  it  was  referred  to  take  and  state  the  account  of  the 
defendant,  as  the  administratrix  of  W.  Alvord,  deceased,  and  to  re- 
port the  amount  due  to  the  complainant  and  to  the  other  creditors  of 
the  decedent.  And  the  only  question  was  as  to  the  right  of  J.  Meads 
to  retain,  out  of  the  estate  of  the  decedent,  the  amount  of  two  notes 
upon  which  he  was  endorser ;  the  estate  of  the  decedent  being  insuffi- 
cient to  pay  all  his  debts.  The  master  decided  in  favor  of  the  right  of 
Meads  to  retain,  and  allowed  to  the  administratrix  the  amount  retained 
by  Meads  out  of  the  proceeds  of  the  propertj'  of  the  decedent,  and 
which  had  been  so  retained  with  her  assent  Rathbone  and  Smith, 
two  of  the  creditors  who  had  come  in  and  proved  their  debts  under  the 
decree,  excepted  to  that  part  of  the  report  The  facts  on  which  the 
question  arose  were  as  follows: 

The  decedent,  W.  Alvord,  for  some  time  pre^dous  to  his  death,  car- 
ried on  the  business  of  a  cabinet  maker  in  the  city  of  Albany.  In  the 
fall  of  1837,  Alvord  being  in  bad  health,  Meads,  who  had  formerly  been 
his  copartner,  consented  to  assist  him  gratuitously  in  the  care  and  man- 
agement of  his  business.  In  the  latter  part  of  November  in  that  year, 
the  decedent  having  determined  to  spend  the  winter  at  the  south  on 

1  The  plaintiff  ultimately  failed.     See  Hant  v.  Bonsmanier,  1  Pet.  I  (1828). 

"  If  a  man  maketh  a  deed  of  feoffment  to  another,  and  a  letter  of  attorney  to  one 
to  deliver  to  him  seisin  by  force  of  the  same  deed ;  yet  if  livery  of  seisin  be  not 
executed  in  the  life  of  him  which  made  the  deed,  this  availeth  nothing,  for  that 
the  other  had  nought  to  have  the  tenements  according  to  the  purport  of  the  said 
deed,  before  livery  of  seisin  made ;  and  if  there  be  no  livery  of  seisin,  then  after  the 
decease  of  him  who  made  the  deed,  the  right  of  these  tenements  is  forthwith  in  his 
heiie,  or  in  some  other."    Littleton's  Ti^nures,  sect.  66. 

In  Watson  v.  King,  4  Camp.  272  (1815),  Lord  Ellenborouoh,  charging  the  Jury, 
said :  **  A  power  coupled  with  an  interest  cannot  be  revoked  by  the  person  granting 
it ;  but  it  is  necessarily  revoked  by  his  .death.  How  can  a  valid  act  be  done  in  the 
name  of  a  dead  man  ?  ''  —  Ed. 
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fleooaat  of  lib  hcshh,  applied  to  Meads  to  take  tbe  ganenl  ckarge  of 
hia  bosneaa  dariii^  Ins  abaenoe ;  to  which  Meads  consented.  At  that 
time  a  noie  of  tl>H)U,  drawn  bj  Alvord  and  endorsed  by  Wfaitnej  aad 
Tan  Vcditen,  as  Ids  sureties,  was  held  by  the  Mechanics  St  Ymnaen 
Bank,  and  was  payable  on  tbe  9th  of  December.  Alvotd  also  owed 
another  note  to  H.  Rector,  for  $428.34,  endorsed  by  Meads,  and  which 
was  payable  on  the  12th  of  December,  1837.  To  provide  for  tbe  pay- 
ment of  these  notes,  or  others  which  might  be  given  in  renewal  thereof 
and  to  enable  Meads  the  better  to  manage  his  business  durii^  his  antie> 
ipated  absence,  Alvord  executed  an  instrument,  bearing  date  the  22d 
of  November,  1837,  constitnting  Meads  bis  agent  and  attorney  to  cany 
on,  conduct,  and  manage  his  business  as  a  cabinet  maker  in  his  absence ; 
to  purchase  and  procure  stodc  and  materials ;  to  hire,  pay,  and  dis- 
cbarge workmen ;  to  collect  and  receive  moneys,  etc.,  and  to  apply  the 
same  in  his  said  business,  or  to  the  support  of  the  decedent's  family,  or 
to  the  paj'ment  or  security  of  his  debts  and  liabilities.  That  instru- 
ment or  power  also  contained  the  following  clause:  ^^And  I  hereby 
express]}'  authorize  and  empower  the  said  Meads  to  sell,  assign,  trans- 
fer and  dispose  of^  at  any  time  or  in  an}'  manner  which  he  may  deem 
necessary  or  advisable,  all  or  any  furniture,  stock,  property,  notes, 
claims,  or  other  effects  whatsoever,  which  now  are  or  maj-  at  any  time 
be  in  his  bands,  belonging  to  me,  and  to  apph*  the  same  and  the  pio- 
ceeds  thereof  to  the  security  or  pa3'ment,  in  whole  or  in  part,  of  a 
certain  note  for  about  the  sum  of  $1800  drawn  by  me  and  endorsed  by 
S.  Whitney  and  J.  T.  B.  Van  Vechten,  and  discounted  at  the  Mechan- 
ics and  Farmers  Bank ;  or  any  note  or  notes  which  may  be  given  in 
lien  or  renewal  thereof  or  of  any  part  thereof;  and  to  the  payment  or 
securitj"  of  any  note  or  notes  drawn  by  me,  and  endorsed  or  which  may 
have  been  endorsed  by  the  said  Meads,  or  for  which  he  may  become 
responsible."  The  day  afler  the  execution  of  this  instrument  the  de- 
cedent attended  at  his  shop  and  delivered  over  his  account  books,  etc.  to 
Meads,  and  put  him  into  actual  possession  and  cbaige  of  the  shop  and 
business  and  the  property  therein ;  and  Meads  then  opened  or  caused 
to  be  opened  a  new  cash  book  in  the  presence  of  Alvord.  On  the  same 
day  Alvord  gave  to  Whitney,  one  of  the  endorsers  upon  the  $1800 
note,  a  mortgage  upon  the  furniture,  lumber,  and  stock  in  trade  of  the 
said  cabinet  maker's  business,  to  secure  him  as  the  endorser  of  that 
note  or  of  any  other  note  which  might  be  given  in  lieu  or  renewal  of 
it ;  which  mortgage  was  filed  in  the  clerk's  office  on  the  26th  of  Decem- 
ber thereafter.  Alvord  left  for  the  south  a  day  or  two  after  the  date  of 
these  instruments,  having  lefb  his  signatures  in  blank  with  Meads  to 
enable  him  to  renew  the  notes  if  necessary ;  and  he  died  at  Savannah, 
in  Georgia,  on  the  18th  of  December,  1837. 

When  the  $1800  note  became  due,  on  the  9th  of  December,  Meads 
wrote  a  new  note  for  the  same  amount  over  one  of  the  blank  signatures, 
payable  in  ninety  days,  which  was  also  endorsed  by  Whitney  and  Van 
Vechten,  and  given  to  the  bank  in  renewal  of  the  note.     And  as  the 
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bank  required  farther  security,  Meads  put  his  name  upon  the  note  as 
a  subsequent  endorser.  On  the  12th  of  December,  when  the  note  of 
Bector  became  due,  Meads  filled  up  another  note  over  one  of  Alvoi'd's 
blank  signatures,  and  endorsed  the  same  himself  and  gave  it  in  renewal 
of  the  old  note ;  which  note  was  also  made  payable  in  ninety  da^'S. 
Both  of  these  renewal  notes  were  duly  protested  for  non-payment,  and 
were  afterwards  taken  up  b}'  Meads  as  endorser.  After  the  death  of 
Alvord,  Meads  claimed  a  lien  upon  the  property  and  assets  of  tiie  cabi- 
net making  business,  in  his  hands,  for  all  responsibilities  which  he  had 
incurred,  as  endorser  upon  these  notes  or  otherwise ;  and  he  continued 
in  the  possession  and  control  of  the  property,  with  the  assent  of  the 
administratrix,  until  April,  1838,  when  the  property  was  sold  at  auc- 
tion, under  his  direction,  and  with  her  assent.  The  amount  of  the  notes 
was  retained  bj*  him  out  of  the  proceeds  of  the  sale,  and  the  residue  of 
the  proceeds  was  accounted  for  to  the  administratrix. 

Ira  HarriSy  for  the  creditors  Kathbone  and  Smith. 

S.  Stevens  and  0.  Meads^  for  the  administratrix. 

The  Chancellor.  The  personal  mortgage  to  Whitney  not  being 
filed  till  after  the  death  of  Alvord,  and  not  being  accompanied  b}'  an 
immediate  delivery  and  continued  possession  of  the  property*,  it  may  be 
doubted  whether  it  was  sufficient  to  give  Whitney,  who  was  liable  to 
Meads  as  the  last  endorser  of  the  note  of  $1800,  a  preference  in  pay- 
ment over  the  other  creditors  of  Alvord.  This  case,  however,  does 
not  turn  upon  that  question ;  as  I  am  satisfied  that  an  equitable  lien 
upon  the  property  was  created  by  the  special  clause  in  the  power,  in 
reference  to  the  $1800  note  and  to  notes  drawn  by  Alvord  and  en- 
dorsed by  Meads.  And  as  that  instrument  was  accompanied  by  an 
actual  deliver}'  and  continued  change  of  possession  of  the  property, 
until  it  was  converted  into  mone}'  and  applied  in  payment  of  the  two 
several  notes,  it  was  not  necessary  that  the  instrument  which  created 
that  lien  should  be  recorded,  under  the  act  of  1883.  It  is  the  duty  of 
the  court  to  give  such  a  constiniction  to  the  language  of  a  written  in- 
strument as  to  carry  into  ejffect  the  intention  of  the  parties,  so  far  as 
that  intention  can  be  collected  f^om  the  whole  instrument  and  the  situa- 
tion of  the  parties  at  tlie  time  the  writing  was  executed.  And  I  think 
DO  one  who  reads  this  special  clause,  in  connection  with  the  evidence, 
or  rather  the  admissions,  of  extrinsic  facts  which  are  proper  to  be  taken 
into  consideration,  can  believe  that  Alvord  did  not  intend  to  give  to 
the  endoi-sers  of  the  $1800  note,  and  to  Meads,  as  the  endorser  of  the 
Rector  note  and  other  notes  which  he  might  thereafter  endorse,  a  bene- 
ficial interest  in  the  execution  of  this  power,  for  their  securit}'  and 
indemnity.  It  clearl}'  shows  that  Alvord  anticipated  that  it  would 
probabl}'  be  necessary  for  Meads  to  incur  further  responsibilit}'  as  bis 
endorser,  in  the  dischai^ge  of  the  duties  of  his  agency,  and  that  some- 
thing more  than  an  ordinary  power  of  attorney  was  necessar}'  to  pro- 
tect him  from  loss.  And  as  the  possession  of  the  property  was  delivered 
M>  Meads,  in  connection  with  this  power  to  dispose  of  it  for  the  se- 
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curitj  and  protection  of  himaelf  and  the  other  endorsers,  the  properij 
must  be  considered  as  pledged  to  him  for  that  purpose.     The  power  to 
sell,  therefore,  was  coupled  with  an  interest  in  the  property  thus  pledged, 
and  survived.     Bergen  v.  Bennet,  1  Caines'  Cas.  in  Err.  1 ;  Raymond 
V.  Squire,  11  John.  Rep.  47.    In  the  case  decided  by  the  Supreme 
Court  of  the  United  States,  Hunt  v.  Rousmanier,  8  Wheat.  Rep.  174, 
there  was  no  actual  pledge  of  the  propert3\     But  a  mere  power  of 
attorney  was  executed  authorizing  the  plaintiff  to  transfer  it  in  the 
name  of  Rousmanier.    It  was  upon  that  ground,  as  I  understand  the 
case,  that  C.  J.  Marshall  held  that  the  power  was  not  coupled  with 
any  interest  in  the  vessels.    And  I  presume  his  opinion  upon  that  point 
would  have  been  different  if  the  power  had  been  accompanied  bj  an 
actual  delivery  of  the  vessels  as  a  pledge  for  the  payment  of  the  debt. 
But  even  in  that  case  the  court  protected  the  rights  of  Hunt  as  an 
equitable  mortgagee  of  the  vessels;   though  the  decision  was  placed 
on  the  debatable  ground  that  a  paity  may  be  relieved  in  equity  against 
a  mistake  of  law  merely*. 

Being  satisfied  that  Meads  had  a  lien  upon  the  property  m  his  hands, 
and  a  right  to  retain  for  the  amount  of  these  notes,  under  the  special 
clause  in  the  written  power  executed  by  Alvord,  it  is  not  necessary  lo 
inquire  whether  he  is  not  also  to  be  considered  as  the  factor  of  Alvord ; 
so  as  to  entitle  him  to  retain  for  his  advances  and  liabilities,  entirely 
independent  of  this  special  provision  in  the  power  of  attorney  to  him. 
If  the  arrangement  between  Alvord  and  Meads  gave  to  the  latter  the 
character  of  a  factor,  there  can  be  no  doubt  as  to  his  lien  upon  the 
property  in  his  hands,  and  his  right  to  retain  for  all  his  advances  and 
responsibilities  in  the  business  with  which  he  was  intrusted  by  his 
principal.     Although  it  was  doubted,  previous  to  the  case  of  Kroger 
V.  Wilcox,  Amb.  Rep.  252,  it  is^  now  well  settled  that  a  factor  has  a 
lien  and  may  retain  for  a  general  balance;  including  responsibilities 
incurred  in  the  execution  of  his  agency.    Whit,  on  Lien,  103 ;  2  Kent's 
Com.  640 ;  Story  on  Agency,  34,  §  34.     And  the  case  of  Foxcraft  v. 
Wood,  4  Russ.  Rep.  487,  was  probably  decided  upon  the  ground  that 
the  arrangement  under  which  the  business  at  Birmingham  was  carried 
on  constituted  Foxcraft  the  factor  of  Lanning,  although  he  received 
a  fixed  salary  instead  of  the  usual  mercantile  commissions  for  iiis 
services. 

The  decision  of  the  master  was  right  in  allowing  to  the  administnk 
trix  the  amount  retained  by  Meads  for  the  two  notes. 

The  exertions  are  therefore  overruled  toUh  caste,  and  the 
report  of  the  master  is  cor^rmed. 
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KINDIG  V.  MARCH. 

SUPBBMB   COUBT   OF  InDIAHA.      I860. 

[15  Ind.  248.] 

Appeal  fix>iD  the  Elkhart  Common  Pleas. 

Perkins,  J.  Kindig  gave  a  power  of  attorney  to  Chamberlain,  to 
confess  a  judgment  in  favor  of  March,  for  a  debt  due  to  him. 

The  power  was  duly  executed  and  proved.  We  are  satisfied  of  this 
fh>m  an  examination  of  the  record. 

When  judgment  was  about  to  be  entered  in  execution  of  the  power, 
Kindig  presented  to  the  court  a  revocation  of  it,  on  the  ground  that  it 
was  for  too  large  an  amount.  The  court  disregarded  the  revocation, 
and  directed  the  judgment  to  be  entered. 

A  power  of  attorney  to  confess  judgment  is  not  revocable  by  act  of 
the  party.  See  Story  on  Agency,  §  477 ;  2  Archbold's  Pr.  p.  21.  But 
if  anj'  fact  affecting  its  validity  be  alleged,  the  court  will  permit  an 
issue  to  be  formed  and  tried,  and  act  in  the  premises  accordingly, 
annulling  the  warrant  or  reducing  the  amount  of  judgment  ujpon  it,  as 
the  case  proved  may  require.  In  this  case  the  defendant  may  yet 
have  the  judgment  corrected,  on  complaint  filed  and  heard,  as  in  other 
cases.    Archbold,  siipra;  15  Petersdorf,  pp.  366,  367,  368. 

Per  Curiam.    The  appeal  is  dismissed,  with  costs. 

H.  Heath,  for  appellant. 

S,  J£  Chamberlainy  for  appellee. 


BLACKSTONE  v.   BDTTERMORK 
Supreme  Court  of  PBNNdTLYANiA.     1867. 

[53  Pa,  866.] 

Error  to  the  Court  of  Common  Pleas  of  Fayette  County. 

This  was  an  action  of  ejectment,  by  Henry  Blackstone  against  George 
Buttermore,  for  a  tract  of  land  in  Fayette  County. 

The  foundation  of  Blackstone's  claim  was  as  follows :  — 

Buttermore,  being  the  owner  of  the  land  in  controversy,  on  the  15th 
day  of  February,  1864,  gave  a  power  of  attorney  to  Daniel  R.  David- 
son to  sell  it  for  $25,000,  on  terms  mentioned  in  the  power,  which 
concludes,  '^and  I  hereby  ratif)'  and  confirm  whatever  contract  he  may 
make  in  accordance  with  the  above  authority,  and  hereby  bind  myself 
for  its  execution.  This  authority  is  irrevocable  before  the  1st  day  of 
May  next.' 
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Davidson,  as  attorney  of  Buttermore,  on  the  19th  day  of  April, 
1864,  entered  into  an  article  of  agreement  witii  Blackstone  for  the  sale 
of  the  land,  which  Battermore  refused  to  carry  ont.  There  was  evi- 
dence that  Buttermore  had  revoked  the  power  of  attorney  aod  Black- 
stone  had  notice  of  the  revocation  before  he  entered  into  the  article 
with  Davidson. 

The  court  (Sterrett,  P.  J.)  charged :  — 

'^  It  is  claimed  hy  the  plaintiff's  counsel  that  the  power  of  atlomej 
to  D.  R.  Davidson,  being  in  terms  '  irrevocable,'  &c.,  could  not  be  re- 
voked by  the  defendant  Buttermore;  and  more  especially  so,  when 
taken  in  connection  with  the  testimony  as  to  the  compensation  which 
Davidson  was  to  receive  for  selling  the  land. 

'*  We  cannot  so  instruct  you.  On  the  contrary  we  are  of  opinion 
that  there  is  nothing  in  the  power  of  attorney  itself,  or  in  the  other  evi- 
dence, or  in  both  considered  together,  that  could  prevent  Buttermore 
from  revoking  the  power  to  sell  the  land.  And,  if  3'ou  find  Uiat  he 
did  revoke  the  power  of  attornej'  and  that  the  plaintiff  Blackstone  had 
notice  of  the  revocation  before  he  entered  into  the  articles  of  agree- 
ment for  the  purchase  of  the  land,  your  verdict  should  be  for  the 
defendant." 

The  verdict  was  for  the  defendant,  and  the  charge  of  the  court  was 
assigned  for  error. 

A.  Patter  son,  for  plaintiff  in  error. 

j9.  Kaine  and  C.  JE.  Boyle,  for  defendant  in  error. 

AoNEW,   J.^    A  power  of  attorney  constituting  a  mere  agency  is 
always  revocable.     It  is  onl}'  when  coupled  with  an  interest  in  the 
thing  itself  or  the  estate  which  is  the  subject  of  the  power,  it  is  deemed 
to  be  irrevocable,  as  where  it  is  a  security  for  money  advanced  or  is  to 
be  used  as  a  means  of  effectuating  a  purpose  necessary  to  protect  the 
rights  of  the  agent  or  others.    A  mere  power  like  a  will  is  in  its  very 
nature  revocable  when  it  concerns  the  interest  of  the  principal  alone, 
and  in  such  case  even  an  express  declaration  of  irrevocability  will  not 
prevent  revocation.     An  interest  in  the  proceeds  to  arise  as  mere  com- 
pensation for  the  service  of  executing  the  power  will  not  make  the 
power  irrevocable.     Therefore  it  has  been  held  that  a  mere  employ- 
ment to  transact  the  business  of  the  principal  is  not  irrevocable  without 
an  express  covenant  founded  on  sufficient  consideration,  notwithstand- 
ing the  compensation  of  the  agent  is  to  result  fh>m  the  business  to  be 
performed  and  to  be  measure<i  by  its  extent:   Coffin  v,  Landis,  10 
Wright,  426.     In  order  to  make  an  agreement  for  irrevocability  con- 
tained in  a  power  to  transact  business  for  the  benefit  of  the  priocipfti 
binding  on  him,  there  must  be  a  consideration  for  it  independent  of  the 
compensation  to  be  rendered  for  the  sen'ices  to  be  performed.    In  this 
case  the  object  of  the  principal  was  to  make  a  sale  solely  for  his  own 
benefit.    The  agreement  to  give  his  agent  a  certain  sum  and  a  portion 

^  After  citing  Hartley  and  Mhior's  Appeal,  53  Pa.  212  (1S66).^Ea 
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of  the  proceeds,  was  merely  to  carry  out  his  purpose  to  sell.  But  what 
obligation  was  there  upon  him  to  sell,  or  what  other  interest  beside  his 
own  was  to  be  secured  by  the  sale  ?  Surely  his  determination  to  sell 
for  his  own  ends  alone  was  revocable.  If  the  reasons  for  making  a 
sale  had  ceased  to  exist,  or  he  should  find  a  sale  injurious  to  his  inter- 
ests, who  had  a  right  to  say  he  should  not  change  his  mind?  The 
Interest  of  the  agent  was  only  in  his  compensation  for  selling,  and 
without  a  sale  this  is  not  earned.  A  revocation  could  not  injure  him. 
If  he  had  expended  money,  time,  or  labor,  or  all,  upon  the  business 
intrusted  to  him,  the  power  itself  was  a  request  to  do  so,  and  on  a  revo- 
cation would  leave  the  principal  liable  to  him  on  his  implied  assump- 
sit. But  it  would  be  the  height  of  injustice  if  the  power  should  be  held 
to  be  irrevocable  merely  to  secui*e  the  agent  for  his  outlay  or  his  ser* 
vices  rendered  before  a  sale.  The  following  authorities  are  referred  to : 
Hunt  V.  Rousmanicr,  8  Wheat  174 ;  Story  on  Agency,  §§  463,  464, 
465,  468,  476,  477 ;  Paley  on  Agency,  155 ;  1  Parsons  on  Contracts, 
59  :  Irwin  v.  Workman,  8  Watts,  857 ;  Smyth  v.  Craig,  8  W.  &  S.  20. 

The  judgment  is  therefore  affirmed,^ 

1  Aec :  Walker  v.  Deniaon,  S6  lU.  142  (1877) ;  Chambers  v.  Seay,  73  Ala.  87S 
(1S82).— E». 
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CHAPTER  JL 


RATIFICATION. 


SECTION  I. 

Early  Authorities. 

8ERLE  DE  LANLABAZON'S   CASE. 
Nisi  Psius.     1802. 

[F.  B,  30  Ed,  L  (RoOb  Series),  126.] 

The  Dean  and  Chapter  of  Exeter  brought  an  assise  of  novel  dtsseisin 
against  Serle  de  Lanlarazon,  and  complained  that  they  were  dissetKd 
of  a  hundred  shillings  of  rent  in  N.  Serle  and  the  others  came  not, 
and  the  assise  was  awarded  by  reason  of  their  default  The  Assom 
being  sworn,  said  that  Serle  and  the  Dean  had  made  an  exchange  of 
certain  tenements,  and  that  Serle  had  charged  the  tenements  iHiich 
the  Dean  had  put  in  his  view,  with  a  hundred  shillings  yearly,  and  hid 
granted  that  whenever  the  rent  should  be  in  arrear  the  Dean  should  be 
at  liberty  to  distrain ;  that  the  Dean  came  within  the  period  of  sam- 
mons  of  the  Eyre  and  distrained  for  the  rent,  and  that  all  those  named 
in  the  writ,  except  Serle  and  two  others,  rescued,  &c  Brumftok,  [J.]- 
Was  he  assenting  in  any  manner  to  the  rescue  which  the  others  made? 
The  Assise.  The  Dean  and  Chapter  and  Serle  appointed  a  day  for  a 
compromise,  but  could  not  agree  ;  and  so  it  seems  that  he  was  assent- 
ing to  the  rescue.  Brumpton  [J.].  Inasmuch  as  the  re^ne  was  made 
in  Serle's  name,  and  he  assented  to  the  act,  we  consider  him  as  a 
principal  disseisor.  (The  reason  is,  as  Brumpton  [J.]  then  said,  quia 
ratihcibitio  retro  troMtur  et  mandato  comparatur.)  And  so  the  Coart 
adjudges  that  the  Dean  do  recover  his  seisin  and  his  arrears  (amounting 
to  so  much),  and  his  damages  of  a  hundred  shillings ;  and  that  Serle 
and  the  others  be  taken,  &c.,  and  that  the  Dean,  &a,  be  in  men^  for 
their  false  plaint  in  respect  of  the  two  others.^ 

1  In  the  Digest,  lib.  43,  tit.  16, 1.  1,  §  14,  Ulpian  speaks  of  Sabinns  asd  Ctmva, 
*  qui  rati  habitionem  mandato  comparant,"  and  says  "  rectios  enim  dicitar,  in  maleto 
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ANONYMOUS, 

Nisi  Prius.     1405-6. 

[Y.B,7  H.lV.S4,pUi.} 

An  inqaest  was  charged  between  two  parties  on  .a  writ  of  trespass 
of  certain  cattle  taken  against  the  peace,  in  which  the  defendant  had 
justified  as  bailiff  for  services  arrear  to  his  loi-d ;  whereas  the  plaintiff 
said  that  he  was  not  bailiff  of  his  lord  at  the  time  of  the  taking.  And 
the  plaintiff  said  in  evidence,  that  the  defendant  took  the  beasts  claim- 
ing heriot  for  himself,  so  that  he  could  not  at  that  time  be  bailiff  to 
another.  And  after  their  charge,  Gascoignb  [C.  J.]  said  to  them,  that 
if  the  defendant  took  them  claiming  property  in  himself  by  way  of 
heriot,  although  the  lord  afterwards  agreed  to  that  taking  for  the 
services  due  to  him,  still  he  could  not  be  said  to  be  his  bailiff  for  that 
time.  But  if,  without  command,  he  had  taken  (the  cattle)  for  services 
due  to  the  lord,  and  the  lord  had  afterwards  agreed  to  the  taking,  he 
should  be  adjudged  as  bailiff,  although  he  was  not  his  bailiff  in  any 
place  before  the  taking.  Quod  nota} 


ANONYMOUS. 
Common  Pleas.     1586. 

[Godbolt,  109,  pi.  129.] 

In  trespass,  the  defendant  did  justify  as  bailiff  unto  another.  The 
plaintiff  replied  that  he  took  his  cattle  of  his  own  wrong,  without  that 

ratihabitionem  mandato  comparari."  Again,  in  lib.  46,  tit.  3, 1.  12,  §  4,  Ulpian  sajs: 
"  Rati  enim  babitio  mandato  comparator."    And  see  Story  on  Agency,  §  239. 

In  Bracton  de  Legibns,  f.  171  b ,  it  is  said :  "  Katihabitio  in  hoc  casn  comparatnr 
mandato." 

Among  the  rules  appended  to  the  Sext  are  these :  "  IX.  Hatam  qnis  habere  non 
potest  quod  ipsius  nomine  non  est  gestum.  X.  Hatihabitionem  retrotrahi,'et  mandato 
non  est  dnbinm  comparari.  .  .  .  XXI.  Quod  semel  placnit  amplias  displicere  non 
potest.  .  .  .  XXXm.  Mntare  consilinm  qnis  non  potest  in  alterins  detrimentnm.  .  .  • 
XLin.  Qui  tacet,  oonsentire  videtur.  XLIV.  Is,  qui  tacet,  non  fatetur ;  sed  nee  utique 
negare  videtur.  .  .  .  LV.  Qui  sentit  onus,  sentire  debet  commodum,  et  e  contra.  .  .  . 
LXXVIL  Rationi  congmit,  ut  succedat  in  onere,  qui  substituitui  in  honore."  Sexti 
Decretalium,  lib.  y.  tit.  xii.,  De  regulis  juris.     See  ante  p.  I,  n.  1. 

In  Co.  Lit.  207  a,  it  is  said:  "Omnis  ratihabitio  retro  trahitnr  et  mandato 
sqniparatur." — Ed. 

1  Reprinted  from  6  IC.  &  G.  239,  note  (a),  where  the  reporters  say;  "  With  respect 
to  the  last  part  of  the  Chief  Justice's  statement,  it  is,  however,  observable  that  Lord 
Brooke,  after  abridging  or  rather  transcribing  this  case,  adds,  *  Quod  qwere  inde^  for 
if  he  was  once  a  trespasser  without  authority,  the  agreement  cannot  help  him,  for 
an  action  was  vested  before.'  Bro.  Trespass,  pi.  86.  In  T.  22  E.  IV.  Fitz.  Bayllye, 
pL  4,  a  distinction  is  taken  between  a  person  acting  as  bailiff  and  a  person  acting  as 
servant,  a  precedent  authority  being  said  to  be  necessary  for  the  latter,  though  not  faff 
(he  former.     Vide  Chambers  &.  Donaldson,  11  East,  65." — Ei>. 
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Chat  be  was  his  bailiff.  Axdessov,  C.  J.  If  one  have  2a:i8e  to  cKstnln 
mj  goodsy  aad  a  sUanger  of  his  own  wrong,  withoat  any  warrant  or 
anthoritj  given  him  by  the  other,  take  mj  goods  not  as  bailiff  or  serp* 
ant  to  the  other,  and  I  bring  an  action  of  trespass  against  him ;  can 
he  excose  himself  bj  saving  that  he  did  it  as  mj  bailiff  or  servant  T 
Can  he  so  father  his  misdemeanors  upon  another?  He  cannot;  for 
once  he  was  a  trespasser,  and  his  intent  was  manifest  But  if  one  dis- 
train as  bailiff,  although  in  truth  he  is  not  bailiff,  if  after,  he  in  whose 
right  he  doth  it  doth  assent  to  it,  he  shall  not  be  punished  as  a  ties- 
passer,  for  that  assent  shall  hare  relation  unto  the  time  of  the  distress 
taken ;  and  so  is  the  book  of  7  Hen.  IV.  And  all  that  was  agreed  bj 
Pkriam  [J.].  ShutUewcrih.  What  if  he  distrained  generally^  Dot 
showing  his  intent^  nor  the  cause  wherefore  he  distrained?  &c.  Ai 
hoc  nonfuU  respongum.  Rodes  [J.],  came  to  Anderson  [C.  J.],  and 
said  unto  him,  If  I,  having  cause  to  distrain,  come  to  the  land  and  dis- 
train, and  another  ask  the  cause  why  I  do  so ;  if  I  assign  a  cause  not 
true  or  insufficient^  yet  when  an  action  is  brought  against  me,  I  msj 
avow  or  Justify,  and  assign  any  other  cause.  Anderson  [J.  j.  That  is 
another  case ;  but  in  the  principal  case  clearly  the  taking  is  not  good; 
to  which  Bodes  [J.]  agreed.  * 


LORD  AUDLET  v.  P0LLAB1X 
Queen's  Bench.    1597. 

[Cto.  Elix.  561.] 

EjEcnoNB  FiRKA.  —  It  was  held  by  all  the  justices,  that  where  a 
fine  was  levied  with  proclamation,  and  a  friend  of  him  who  had  the 
right  entered  to  his  use,  to  avoid  this  fine  without  his  appointment,  and 
the  conusee  re-entered,  and  the  five  years  passed,  that  this  fine  is  not 
avoided,  but  shall  bind ;  for  by  the  express  words  of  the  4  Hen.  VIL 
c  24,  a  fine  shall  bind,  unless  it  be  avoided  by  entry,  claim,  or  action 
of  him  who  hath  right  thereto,  within  the  five  years ;  and  it  is  not 
sufllicient  for  a  stranger  to  enter,  unless  it  be  by  his  command  who  hath 
the  right.  But  Gawdt  said,  that  the  agreement  peradventure  of  him 
who  had  the  right,  within  the  five  years  after  such  an  entry  made  in 
his  name,  would  serve ;  bat  an  agreement  afterwards  would  not  serve. 
QiuBre.  -^Note.  Popham  said,  that  he  demanded  the  opinion  of  all  the 
justices  in  Seijeants-Inn  about  the  principal  case,  and  tfaey  were  of  the 
same  opinion. 
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SECTION  n. 
ITie  Bequmte9  of  Batifieathm, 

SMITH  AiiD  0THBB8  V.  C0L06AN  and  othsbs. 

Nisi  Fbius.    1787. 

[2  T.ILlBSn.  (a).] 

This  was  an  action  on  the  case  for  neglecting  to  make  an  insarance 
on  goods.  The  question  was,  whether  the  defendants  had  done  their 
duty  properly  in  the  manner  in  which  the  insurance  had  been  procured? 
BuLLBB,  J.  The  foundation  of  this  action  is  negligence  in  the  defend- 
ants, by  which  the  plaintiffs  have  been  injured.  The  defendants  were 
the  correspondents  of  the  plaintiffs.  As  to  the  orders  for  insurance  hav 
ing  been  received  and  accepted,  there  is  no  doubt  The  only  question 
is,  whether  the  defendants  have  been  guilty  of  negligence  at  any  period 
of  time  which  will  make  them  liable?  The  defendants  received  the 
orders  in  1782,  and  they  sent  Anderson,' their  broker,  to  Lloyd's  Coffee- 
bouse,  to  get  the  insurance  effected,  but  he  could  not  get  it  done  from 
five  to  six  guineas,  which  was  the  premium  which  he  offered.  This  was 
not  because  the  premium  offered  was  too  low  for  such  a  risk,  but  be- 
cause the  underwriters  would  not  engage  in  the  risk  at  all,  on  account 
of  the  ship's  not  being  registered  at  Lloyd's.  Now  if  the  defendants, 
who  lived  in  London,  had  gone  no  further,  and  done  nothing  else,  it 
might  have  been  a  considerable  doubt  whether  the}'  would  have  been 
liable ;  for  if  a  person  to  whom  such  orders  are  sent  do  what  is  usual  to 
get  the  insurance  made,  that  is  sufficient,  because  he  is  no  insurer,  and 
is  not  obliged  to  get  insurance  at  all  events.  But  whether,  by  usage,  it 
were  incumbent  on  the  defendants  in  this  case  to  apply  to  the  public 
offices,  is  not  material  to  be  considered,  because  they  went  further,  and 
the  plaintiffs  have  adopted  their  acts.  The  next  step  they  took  (as  it  was 
now  a  forlorn  hope)  was  to  write  to  G.  E.  and  Co.  who  were  the  ship* 
owners,  living  at  Newcastle,  thinking  them  the  most  likely  persons  to 
be  able  to  get  the  insurance  done ;  which  they  accordingly  did  on  the 
5th  of  October,  1782.  So  far  from  being  to  blame  in  this,  the  defendants 
acted  very  meritoriously.  When  the  loss  was  known,  they  endeavored 
to  get  the  policy  out  of  the  hands  of  6.  E.  and  Co.  and  the}*  applied 
repeatedly,  but  could  not  succeed ;  no  diligence  was  wanting  on  their 
parts ;  but  the  answer  was,  that  G.  E.  and  Co.  had  other  sums  to  re- 
cover upon  the  same  policy,  and  therefore  could  not  let  it  out  of  their 
hands.  Fresh  application  was  made  in  1782,  to  which  G.  E.  and  Co» 
sent  an  answer,  which  is  indeed  an  evasive  one ;  but  the  defendants 
had  no  means  of  obliging  them  to  give  it  up,  but  by  bringing  an  action, 
and  it  can  hardly  be  said  that  not  doing  so  is  negligence  in  them.  If  the 
defendants  had  made  a  blunder  in  the  insurance  which  would  have 
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avoided  the  polic}*,  that  would  have  been  negligence ;  but  the  policy  is 
a  good  one ;  and  it  was  only  owing  to  the  knavery  and  failure  of  G.  E. 
and  Co.  that  the  plaintiffs  have  lost  the  benefit  of  it^  for  the  undo*- 
writers  have  actually  paid  the  loss  to  G.  E.  and  Co.  In  the  midst  of 
these  transactions,  one  of  the  plaintiffs  came  home ;  all  the  business 
was  laid  before  him  b}'  the  defendants;  he  approved  of  their  conduct; 
he  took  up  the  affair,  and  considered  Anderson  as  his  agent.  Now  if^ 
with  a  knowledge  of  all  the  circumstances,  he  adopted  the  defendant's 
acts  for  a  moment,  he  ought  to  be  bound  by  them.  If  he  had  intended 
to  insist  on  his  right  to  recover  the  money  from  the  defendants,  he 
should  never  have  looked  to  others  at  all.  But  afterwards,  when  G.  K» 
and  Co.  were  likely  to  fail,  then  he  considers  the  defendants  as  hii 
debtors.^  Verdict/or  the  defendamU. 


MILLIKEN   AND   OTHERS   V.    COOMBS   and  0THBli& 

Supreme  Court  of  Maine.     1821. 

[I  Mt,  343.] 

Debt  on  an  arbitration  bond,  dated  March  1,  1815.  There  were 
several  issues  in  the  case,  among  which  was  that  of  non  est  factum. 

To  prove  this  issue  on  their  part  the  plaintiffs  produced  the  bond 
declared  on,  which  appeared  to  be  executed  by  James  D.  Wheaton  as 
the  agent  and  attorney  of  the  defendants,  and  to  be  made  in  virtue  of 
a  power  given  by  the  defendants  to  the  attorney,  dated  January  9, 
1815.  To  prove  the  attorney's  authority,  the  plaintiffd  gave  in  evi- 
dence a  written  power  of  attorney  from  the  defendants  to  Wheaton, 
under  seal,  dated  February  1,  1815,  but  which,  it  appeared,  was  exe- 
cuted on  or  about  March  16,  1815. 

It  further  appeared  that  the  arbitrators,  after  having  given  due  no- 
tice, met  and  fully  heard  the  parties,  April  19, 1815,  on  which  day  they 
made  and  published  their  award.  Several  of  the  defendants  were 
present  before  the  arbitrators  at  the  trial,  and  they  all  appeared  by 
their  agent,  regularly  constituted,  who  managed  the  cause  on  their 
part,  but  no  objection  was  made  by  any  person  to  the  authority  of 
Wheaton  to  enter  into  the  submission  in  behalf  of  the  defendants. 

The  counsel  for  the  defendants  objected  to  this  evidence  as  insafB- 
cient  to  support  the  bond  as  their  deed  ;  and  in  support  of  this  objec- 
tion, the}'  gave  in  evidence  a  written  power  of  attorney,  under  seal, 
from  eight  of  the  defendants  to  Wheaton,  dated  January  9,  1815,  in 
which  all  the  defendants'  names  were  recited,  but  four  of  them  never 
executed  it  This  power  embraced  the  same  subject-matter  as  the 
power  dated  Februar}-  1. 

1  Acci  Jones  v.  Atkinson,  68  Ala.  167  (18S0).  —  Bix 
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The  Jadge  overraled  this  objection^  and  thereapon  a  verdict  was  re- 
tarned  for  the  plaintiffs,  subject  to  the  opinion  of  thewhole  court  upoiv 
the  facts  above  stated. 

Orr  and  Thayer^  for  the  defendants. 

Oreenleaf  BXid  Wheeler^  for  the  plaintiffs. 

Weston,  J.  The  only  question  in  this  case  arises  from  the  objec- 
tion made  to  the  sufficiency  of  the  power  of  attorney  under  the  author- 
it}'  of  which  the  arbitration  bond  was  executed.  It  is  urged  that  the 
power  recited  in  the  bond  being  described  as  bearing  date  January  9^ 
1815,  that  which  was  produced  in  evidence  by  the  plaintiffs,  bearing 
date  February  1,  1815,  can  have  no  tendency  to  give  effect  to  the 
bond.^  .  .  . 

It  is  further  contended  that  the  power  relied  upon,  not  having  been 
executed  until  after  the  date  and  deliver}^  of  the  bond,  can  give  no 
validity  to  that  instrument.  The  power  was  executed  prior  to  the 
meeting  of  the  arbitrators,  and  there  can  be  no  doubt  that  it  was  ante- 
dated that  it  might  appear  as  a  subsisting  power  at  the  time  of  the  ex- 
ecution of  the  bond,  and  that  the  principals  might  thereb}'  be  concluded 
from  questioning  the  authority  of  their  attorney.  In  this  point  of  view 
the  date  becomes  material,  and  must  have  been  so  considered  by  the 
parties.  The  defendants  are  therefore  estopped  by  their  deed  to  aver, 
or  to  prove,  that  it  was  in  fact  executed  at  a  subsequent  period.  In 
the  case  of  Cady  v.  Eggleston  et  al.f  11  Mass.  282,  cited  by  the  counsel 
for  the  plaintiffs,  which  was  debt  upon  a  replevin  bond  which  bore  date 
at  the  time  of  the  service  of  the  writ,  but  was  not  in  fact  executed  by 
Eggleston,  the  principal,  until  after  the  entry  of  the  replevin  suit, 
Pabkbb,  C.  J.,  in  delivering  the  opinion  of  the  court,  observes,  speak- 
ing of  the  bond  executed  by  Eggleston,  the  principal :  ^'  He  is  estopped 
to  say  that  it  was  made  on  a  day  different  from  its  date,  and  must  be 
considered  as  having  given  force  and  effect  to  it  on  the  da}*  of  the  ser- 
vice of  the  writ  of  replevin."  The  analogy  in  this  particular  between 
the  case  cited  and  the  case  at  bar  is  very  striking. 

But  if  the  defendants  are  not  estopped  from  showing  the  true  time  of 
the  execution  of  their  power,  it  maj'  well  be  considered  a  confirmation 
of  the  authority  assumed  by  their  attorney,  —  it  being  verj'  apparent 
that  the  power  was  antedated  that  it  might  have  that  effect  That  a 
Bubsequisnt  assent  is  tantamount  to  a  precedent  authority  is  a  familiar 
and  well  settled  principle  as  to  all  acts  done  for  another  in  which  a 
parol  power  only  is  necessary.  There  seems  to  be  no  good  reason  why 
the  same  principle  should  not  be  extended  to  cases  in  which  an  author- 
ity, under  seal,  is  essential,  provided  the  subsequent  assent  or  recogni- 
tion be  proved  by  an  instrument  of  equal  solemnity,  and  provided,  as  in 
this  case,  it  be  dated  back  to  a  period  anterior  to  the  execution  of  the 
deed  or  obligation  it  is  intended  to  ratify. 

The  defendants  having  firet  authorized  their  attorney  to  submit  the 

■ 

^  Paflsages  dealing  with  thia  contention  hare  been  omitted."^  Ed. 
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matters  in  ooDtroversy  between  the  parties  to  arbitration^  with  a  M 
knowledge  that  this  had  been  done,  were  present,  either  in  person  or 
by  their  agent,  at  the  hearing  before  the  arbitrators,  managing  and 
oondncting  the  business,  and  making  no  objection  to  their  authority. 
Had  the  result  been  in  their  favor,  the  plaintiflb  must  have  been  bound 
by  it ;  and  we  can  discern  no  reason,  either  in  law  or  equity,  why  the 
defendants  should  not  be  equally  bound. 

JudgmerU  must  therefore  be  entered  ^jgpon  the  verdieL 


STETSON  V.  PATTEN  et  al. 
Supreme  Coubt  of  Maine.     1823. 

[2  Me.  358.] 

This  was  an  action  of  covenant  upon  an  agreement  under  seal, 
signed  by  the  defendants,  and  by  ^^  Simeon  Stetson  for  Amasa  Stetson,'' 
the  plaintiff,  b}'  which  the  defendants  agreed  to  enter  upon  certain 
unimproved  lands  of  the  plaintiff  in  the  plantation  of  Stetaon  in  this 
county,  and  make  two  farms  thereof,  and  pay  certain  monej's  to  the 
plaintiff  with  interest  annually ;  in  consideration  whereof  the  plaintiff 
was  to  make,  execute,  and  deliver  to  them  a  suflScient  warranty  deed 
of  the  same  lots.  In  the  instrument  declared  on,  the  said  Simeon  wss 
not  named  except  in  the  signature  as  above,  but  the  covenants  were 
wholly  in  the  name  of  the  plaintiff. 

In  a  case  stated  by  the  parties,  it  was  agreed  that  said  Simeon  had 
not  any  authority  under  the  hand  and  seal  of  the  plaintiff  to  sign  and 
seal  the  instrument  declared  on,  but  that,  living  in  the  vicinity  of  the 
plaintiff's  lands  in  this  county,  he  had  been  requested  by  the  plaintiil^ 
who  is  his  brother,  to  superintend  and  manage  his  interests  relative  to 
said  estate ;  and  that  pursuant  to  this  request  he  made  and  executed 
the  deed  declared  on,  in  behalf  of  the  plaintiff,  who  resides  in  Massa- 
chusetts, and  which  he  afterwards  delivered  to  the  plaintiff.  It  was 
further  agreed  that  another  deed  of  the  same  tenor  and  date  was  made 
and  delivered  to  the  defendants,  who,  in  pursuance  of  the  agreement, 
entered  and  made  improvements  upon  the  land ;  and  that  about  three 
years  after  the  date  of  the  agreement  they  settled  an  account  with  the 
plaintiff,  and  applied  a  balance  due  to  them  on  account  towards  pay- 
ment of  the  interest  due  on  said  agreement,  which  the  plaintiff  accord- 
ingly indorsed  thereon. 

Hereupon  the  question  was  whether  the  plaintiff  was  bound  by  this 
agreement ;  and  if  not,  whether  it  was  obligatory  on  the  defendants. 

McGaw^  for  the  plaintiff. 

IF*  2>.  Williamson^  on  the  other  side. 

Mellbn,  C.  J.  It  is  agreed  that  Simeon  Stetson  had  not  any 
authoritv  under  the  hand  and  seal  of  the  plaintiff,  to  execute  the 


SECT.  II.J  MACLEAN  V.  DUNN.  993 

instrument  declared  on ;  and  it  tlierefore  was  not  the  deed  of  Amasa 
Stetson.  No  authorities  need  be  cited  to  show  that  when  an  instru- 
ment under  seal  is  executed  by  aAome}*,  the  attorney  must  be  au- 
thorized by  deed  under  the  hand  and  seal  of  the  principal.  This  is 
admitted  by  the  counsel  for  the  plaintiff,  but  he  contends  that  in  con- 
sequence of  certain  acts  which  have  been  done  by  the  principal  since 
the  execution  of  the  instrument,  it  has  been  sanctioned  and  adopted  by 
him,  and  thereby  has  become  his  deed.  The  circumstances  relied  on 
as  proof  of  such  ratification  are,  his  acceptance  of  the  indenture  from 
the  hands  of  his  brother  after  its  execution,  and  the  indorsement  on 
the  back  of  the  instrument  of  money  received  fh)m  the  defendants  on 
account  of  the  contract  With  respect  to  these  facts  the}*  cannot 
amount  to  anj'thing  more  than  a  sanction  and  ratification  made  by 
parol ;  and  such  ratification  could  not  be  more  availing  than  a  parol 
authorit}'  given  before  the  instrument  was  signed,  which,  as  we  have 
aeen,  is  of  no  importance.  The  plaintiff,  therefore,  cannot  prevail  on 
this  ground. 

But  it  is  farther  contended  that  though  the  instrument  is  not  the 
deed  of  Amasa  Stetson,  it  is  the  deed  of  the  defendants,  and  they  are 
bound  by  it,  though  the  plaintiff  is  not.^  .  .  . 

For  these  reasons  we  are  of  opinion  that  the  action  cannot  be  main- 
tained, and  a  nonsuit  must  be  entered,  pursuant  to  the  agreement  of 
the  parties.' 


MACLEAN  V.  DUNN  and  WATKINS,  who  survivbd  AUSTIN. 

Common  Pleas.    1828. 

[4  Bing.  72S.] 

Tms  was  a  special  action  of  assumpsit  for  not  accepting  and  paying 
for  a  quantity  of  Russian  and  German  wool.  At  the  trial  before 
Best,  C.  J.,  London  sittings  after  Michaelmas  term  1826,  the  facte 
of  the  case  as  far  as  they  are  material  to  the  questions  here  noticed 
were  as  follows :  — 

The  defendants  were  carrying  on  business  in  London  as  druggists 
and  dry-salters,  when  Ebsworth,  a  London  wool-broker,  met  Watkins 

1  Faaahgw  dealing  with  this  contention  are  omitted.  ^Eo. 

«  Ace.:  Hanford  v.  McNair,  9  Wend.  54  (1832). 

Contra:  Mdntyre  v.  Park,  11  Gray,  102  (1858),  where  Mbtcalf,  J.,  for  the  conri, 
laid :  **  The  defendant  contends  that  a  sealed  instmment,  executed  without  prenons 
aothority,  can  be  ratified  only  by  an  instrument  under  seal.  Howerer  this  may  be 
elsewhere,  by  the  law  of  Massachusetts  such  instrument  may  be  ratified  by  parol. 
Cady  V.  Shepherd,  11  Pick.  400;  Swan  v.  Stedman,  4  Met.  548.  .  .  .  The  cases  in 
which  this  doctrine  has  been  adjudged  were  those  in  which  one  partner,  without  pre- 
Tions  authority  of  his  copartners,  executed  a  deed  in  the  name  of  the  firm.  But  w» 
do  not  perceive  any  reason  for  confining  the  doctrine  to  that  class  of  cases."  —  Kn 

68 
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at  Manchester,  near  which  place  Watkius  lived,  and  on  the  part  of 
the  plaintiff  agreed  to  sell  the  defendants  165  bags  of  Russian  and 
German  wool,  to  be  paid  for  ptitly  bj'  145  bags  of  Spanish  wool, 
which,  on  the  part  of  the  defendants,  he  agreed  to  sell  to  the  plaintifl; 
and  partly  by  acceptances  or  cash,  on  certain  terms  specified  in  the 
following  bought  and  sold  note,  which  he  delivered  to  the  plaintifTs 
clerk. 

Manchsstbr,  28th  Biarch,  1825. 

D.  Maclean,  £sq. 

Sir,  —  We  have  sold  for  your  account,  to  Messrs.  Dunn,  Austin, 

Watkins,  and  Co.  166  bags  of  Russian  and  German  wool,  viz.  [here 

followed  a  specification  of  the  wools  as  in  the  note  made  out  for  the 

defendants,  amounting  to  165  bags  only,  the  insertion  of  166  having 

been  admitted  on  the  trial  to  have  arisen  by  mistake  in  the  casting], 

after  deducting  the  amount  of  145  bags  of  Spanish  wool  sold  you,  the 

balance  to  be  paid  for  by  an  acceptance  at  four  months,  with  2|  per 

cent  discount,  or  in  cash  with  5  per  cent  discount,  at  your  option.  — 

Commission  for  selling,  1  per  cent 

Ebsworth  and  Badhail 

AfANCHBBTBR,  28th  March,  1825. 

D.  Maclean,  Esq. 

Sir,  —  We  have  bought  for  3*our  account,  of  Messrs.  Dunn,  Austin, 
Watkins,  and  Co.,  145  bags  of  Spanish  wool,  viz.  [here  followed  a 
specification  of  145  bags  of  wool],  the  amount  of  145  bags  to  be  de- 
ducted from  the  165  bags  of  Russian  and  German  wool  bought  of  you 
this  day,  and  the  balance  to  be  paid  for  by  an  acceptance  at  four 
months  at  2^  per  cent  discount,  or  in  cash,  with  5  per  cent  discoont, 
on  the  Ist  July,  at  your  option.  —  Commission  for  purchasing,  |per 

cent 

Ebsworth  and  Badham. 

This  bought  and  sold  note  was  written  on  one  sheet  of  paper. 

Corresponding  bought  and  sold  notes,  mutcUis  mtUandis^  were 
made  out  by  Ebsworth  for  the  defendants.  In  these  notes  the  Ist  of 
July  was  specified  as  the  day  for  cash  with  discount,  at  the  end  of  the 
sold  note  as  well  as  at  the  end  of  the  bought  note.  They  were  never 
delivered  to  either  of  the  defendants.  Ebsworth,  however,  made  out 
a  memorandum  of  the  contract  in  his  broker's  book,  called  a  contract- 
book,  which  was  not  signed  by  him,  and  showed  this  memorandum  to 
Watkins,  on  the  day  it  was  entered,  March  28,  1825. 

Watkins  assented  to  the  contract  provided  Dunn's  consent  ooald 
be  obtained.  Ebsworth  had  had  no  previous  communication  with 
Dunn,  but  saw  him  about  the  beginning  of  the  next  month,  when,  as 
Ebsworth  swore  at  the  trial,  Dunn  assented  to  the  bargain,  and  said 
he  was  perfectly  satisfied  with  what  was  done. 

On  the  19th  of  that  month  Dunn  told  Ebsworth  he  would  have 
nothing  to  do  with  the  contract,  which  Ebsworth  communicated  to  the 
plaintiff. 
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Plaintiff,  nevertheleBs,  in  May  addresaed  the  defendants  collectively 
on  the  subject  of  the  delivery  of  the  wool,  when  Watkins  wrote 
and  referred  him  to  Ebsworth,  who  afterwards,  with  the  assent  o( 
Watkins,  and  in  the  name  of  the  defendants  collectively,  sold  and 
delivered  sixty-eight  bags  of  the  Gorman  wool  to  Williamson  and 
Jones. 

In  July  the  plaintiff  transmitted  the  invoice  of  the  165  bags  of  wool 
to  Manchester,  addressed  to  the  defendants,  and  requested  payment 
of  what  was  due  to  him. 

In  September  he  requested  them  to  receive  and  pay  for  the  re- 
mainder of  the  wools  undelivered,  and  gave  notice  that  unless  the 
account  between  him  and  the  defendants  were  liquidated  by  the  1st 
of  November,  the  wool  remaining  undelivered  would  be  put  up  to 
public  sale  on  that  day,  and  the  defendants  held  responsible  for  any 
loss. 

The  defendants  having  declined  to  receive  them,  they  were  sold  at 
a  loss ;  whereupon  the  present  action  was  commenced. 

It  was  objected  at  the  trial,  on  behalf  of  the  defendants,  that  there 
was  no  valid  contract  between  the  parties,  the  broker's  book  not 
having  been  signed,  and  the  bought  and  sold  notes  not  having  been 
delivered  to  each  party ;  that  Ebsworth,  having  no  authority  from 
Dunn  at  the  time  of  the  bargain,  was  not  an  agent  authorized  within 
the  meaning  of  the  statute  of  frauds ;  that  the  bought  and  sold  note 
given  to  the  plaintiff  varied  from  that  made  out  for  the  defendants, 
the  latter  specifying  the  1st  of  July  as  the  day  for  cash  with  discount, 
at  the  end  of  the  sold  as  well  as  of  the  bought  note ;  the  former 
8pecif3'ing  that  day  only  at  the  end  of  the  bought  note ;  and  that  the 
plaintiff  had  rescinded  the  contract,  by  the  delivery  of  part  of  the  wool 
to  Ebsworth,  and  the  sale  of  the  remainder. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defendants 
to  move  the  Court  upon  these  points. 

TcLddy^  Serjt.  accordingl}'  obtained  a  rule  nisi  to  enter  a  nonsuit  or 
have  a  new  trial,  on  these  and  sundrj'  other  questions  of  law  and  fact. 

With  respect  to  the  alleged  variance,  the  Court  held  that,  as  the 
plaintiff's  bought  and  sold  note  was  all  written  on  the  same  sheet  of 
paper,  the  Ist  of  Jul}',  specified  at  the  end  of  the  bought  note,  must 
be  taken  to  apply  equally  to  the  contract  in  the  sold  note,  and  that 
therefore  the  instrument  corresponded  sufficientl}*  with  the  bought  and 
sold  note  made  out  for  the  defendants. 

If  the  subsequent  ratification  by  Dunn  constituted  Ebsworth,  b}' 
relation,  an  agent  duly  authorized  within  the  meaning  of  the  statute 
of  frauds,  at  the  time  of  the  contract,  a  bought  and  sold  note  having 
been  made  out  and  signed  by  him  on  the  part  of  the  defendants,  his 
delivering  it  to  them  and  his  signing  the  contract-book  would  not  be 
essential  to  the  validity  of  the  contract. 

It  is  onl}'  necessary,  therefore,  to  report  what  was  said  on  the 
points.  Whether  a  person  who  makes  a  contract  for  another,  withoat 
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dae  authorit3%  becomes,  on  the  ratification  of  the  contract  by  the  party 
to  be  charged,  a  sufficient  agent  to  bind  him,  within  the  meaning  of 
the  statute  of  frauds,  and  Whether  the  disposal  by  the  vendor,  of 
goods  sold,  with  a  view  to  prevent  further  loss  upon  the  vendee's 
refusing  to  receive  them,  be  a  rescinding  of  the  contract.^ 

Wilde  and  Hussellj  Serjts. ,  for  the  plaintiff. 

Toddy  and  Spankie,  Serjts,  contra. 

Best,  C.  J.  It  has  been  argued,  that  the  subsequent  adoption  of 
the  contract  by  Dunn  will  not  take  this  case  out  of  the  operation  of 
the  statute  of  frauds ;  and  it  has  been  insisted,  that  the  agent  should 
have  his  authority  at  the  time  the  contract  is  entered  into.  If  soch 
had  been  the  intention  of  the  legislature,  it  would  have  been  expressed 
more  clearly ;  but  the  statute  only  requires  some  note  or  memorandum 
in  writing,  to  be  signed  by  the  party  to  be  charged,  or  his  agent  there- 
unto lawfhlly  authorized ;  leaving  us  to  the  rules  of  common  law,  as 
to  the  mode  in  which  the  agent  is  to  receive  his  authorit}'.  Now,  in 
all  other  cases,  a  subsequent  sanction  is  considered  the  same  thing 
in  effect  as  assent  at  the  time.  Omnia  ratihcUntio  retrotraJUtur  ei 
mandato  CBquiparatur :  and  in  my  opinion,  the  subsequent  sanction 
of  a  contract  signed  by  an  agent,  takes  it  out  of  the  operation  of  the 
statute  more  satisfactorily  than  an  authority  given  beforehand.  Where 
the  authority  is  given  beforehand,  the  party  must  trust  to  his  agent; 
if  it  be  subsequently  to  the  contract,  the  party  knows  that  all  has  been 
done  according  to  his  wishes.  But  in  Kinnitz  v.  Surry,  where  the 
broker,  who  signed  the  broker's  note  upon  a  sale  of  com,  was  the 
seller's  agent,  Lord  Ellenborough  held  that,  if  the  buyer  acted  upon 
the  note,  that  was  such  an  adoption  of  his  agency  as  made  his  note 
sufficient  within  the  statute  of  frauds ;  and  in  Soames  v,  Spencer,  1  D. 
&  R.  32,  where  A.  and  B.,  being  jointlj'  interested  in  a  quantity  of  (h1, 
A.  entered  into  a  contract  for  the  sale  of  it,  without  the  authority  or 
knowledge  of  B.,  who,  upon  receiving  information  of  the  circumstance, 
refhsed  to  be  bound,  but  afterwards  assented  by  parol,  and  samples 
were  delivered  to  the  vendees ;  it  was  held,  in  an  action  against  the 
vendees,  that  B.*s  subsequent  ratification  of  the  contract  rendered  it 
binding,  and  that  it  was  to  be  considered  as  a  contract  in  writing 
within  the  statute  of  frauds.  That  is  an  express  decision  on  the  point, 
that  under  the  statute  of  fhiuds  the  ratification  of  the  principal  relates 
back  k>  the  time  when  the  agent  made  the  contract.  .  .  . 

Rule  discharged^ 

^  The  opinion  has  been  shortened  by  omitting  the  dieciission  as  to  the  xeBals.*Eo 
'  See  McDowell  v.  Simpson,  3  Watts,  129  (1834).— E». 
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WILSON  AND  ANOTHER  V.  TUMMAN  AND  FRETSON. 

Common  Pleas.     1848. 

[6  M.  i-  G,  236.] 

Trespass,  de  bonis  atportatis.  .  Plea,  by  each  defendant  separately, 
not  guilty. 

At  the  trial  before  Parke,  B.,  at  the  last  assizes  for  the  coanty  of 
York,  the  following  facts  appeared. 

In  November,  1842,  the  plaintiffs  took  possession  of  the  goods  in 
question,  under  a  deed  of  assignment  from  Jeremiah  New,  to  whom 
the  goods  had  previously  belonged,  and  in  whose  house  they  still 
were. 

On  the  8d  of  December,  1842,  these  goods  were  seized  and  taken 
away  under  some  process  directed  to  the  sheriff  in  respect  of  a  debt 
due  from  New  to  Tumman.  Neither  of  the  defendants  authorized  this 
seizure  before,  or  at  the  time,  it  was  made.  Both  the  defendants  were, 
on  the  same  day,  sensed  with  notice  that  the  plaintiffs  claimed  the 
goods. 

On  the  dd  of  December,  the  defendant  Fretson,  who  was  Tumman's 
attorney,  gave  a  notice  in  writing  to  Mrs.  Feam,  —  to  whose  house  the 
goods  had  been  removed  the  day  before,  —  in  which  he  said,  '^  I  am 
coming  about  the  goods  which  were  seized,"  and  desired  her  not  to 
part  with  the  goods  to  any  person  except  Tumman.  On  the  5th  of 
December  Fretson  sent  her  a  written  indemnity  for  retaining  them. 

On  the  19th  of  January,  1843,  notice  was  given  to  the  defendants 
that  an  action  would  be  brought  against  them  and  the  sheriff  and  his 
officers  for  the  seizure.  The  person  who  served  Tumman  with  the 
notice  asked  if  he  had  any  claim  on  the  goods ;  to  which  he  answered, 
*'  Yes,  I  have ;  and  a  Just  claim,  I  consider.'' 

Upon  this  evidence  the  learned  Judge  directed  the  jury,  that  as  the 
order  given  by  Fretson  had  not  been  acted  upon  by  any  refusal  on  the 
part  of  Mrs.  Fearn  to  deliver  the  goods  to  the  plaintiffs,  the  only 
question  for  their  consideration  was,  whether  the  seizure  on  the  8d  of 
December  was  made  by  order  of  the  defendants  or  either  of  them. 
That  an  order  to  seize  the  goods  was  in  this  case  necessary,  to  charge 
the  defendants  with  the  trespass ;  that  although  the  subsequent  assent 
and  ratification  by  B  of  an  act  done  by  A,  professing  to  act  for  and  on 
account  of  B  is  sufficient  to  make  that  act  the  act  of  B,  by  relation, 
here,  the  sheriff's  officers  acted  as  ministers  of  the  law,  without  any 
intention  to  act  as  agents  of  the  party  suing  out  the  process ;  that  as 
to  Fretson,  the  question  of  ratification  did  not  arise,  inasmuch  as  the 
seizure  could  not  be  for  his  benefit.  The  learned  Judge  therefore 
asked  the  Jury  to  find,  whether  the  defendants,  or  either  of  them,  gave 
an}*  previous  authority  for  making  the  seizure,  and  whether  the  de- 
fendant Tumman  had  authorized  or  had  merely  given  a  subsequent 
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assent  to  a  seizure.  The  jur^-  found  that  neither  of  the  defendants  had 
originally  authorized  the  seizure,  but  that  Tumman  had  subsequently 
sanctioned  and  authorized  such  seizure.  The  learned  judge  directed 
the  verdict  to  be  entered  for  both  of  the  defendants,  reser\'ing  leave  to 
the  plaintiCEs  to  move  to  enter  a  verdict  for  £2  1G«.  against  Tumman,  if 
the  court  should  be  of  opinion  that  his  ratification  made  him  liable  as  a 
trespasser. 

Bompaa^  Serjt,  in  the  following  term  moved  to  enter  a  verdiot 
for  £2  16«  against  Tumman,  or  for  a  new  trial  on  the  ground  of 
misdirection. 

TiNDAL,  C.  J.  You  may  take  a  rule  for  entering  a  verdict  against 
Tumman ;  there  is  no  pretence  for  making  Fretson  a  trespasser. 

£yles^  Serjt.,  now  showed  cause. 

Bompaa^  Serjt  (with  whom  was  Cleasbi/)^  in  support  of  the  rule. 

Cur.  adv.  mtiL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This, 
case  comes  before  us  on  a  rule  obtained  by  the  plaintiffs,  by  leave  of 
the  learned  judge  at  the  trial,  to  enter  a  verdict  for  them  against  the 
defendant  Tumman,  for  £2  16«.,  if  the  court  should  think  that  his  sab- 
sequent  ratification  made  him  liable,  as  a  trespasser,  for  the  original 
seizure. 

The  seizure  of  the  plaintiffs'  goods  was  made  by  some  officers  of  the 
sheriff,  without  any  precedent  authority  from  Tumman,  who  appeared 
upon  the  evidence  at  the  trial  to  be  a  plaintiff  in  some  suit,  the  nature 
of  which  did  not  transpire,  but  who  is  found  by  the  jury  not  to  have 
given  any  precedent  authority  to  take  the  goods  of  the  plaintiffs,  bat 
to  have  ratified  the  taking  after  it  was  made.  The  question,  therefore, 
is  a  dry  question  of  law,  whether  the  subsequent  ratification  by  this 
defendant,  of  a  taking  under  such  circumstances,  is  the  same,  in  its 
consequences,  as  a  precedent  command  of  the  defendant.  And  we 
think,  under  the  authorities,  and  upon  the  reason  of  the  thing  itself 
that  it  is  not. 

That  an  act  done,  for  another,  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any  precedent 
authority'  whatever,  becomes  the  act  of  the  principal,  if  subsequently 
ratified  by  him,  is  the  known  and  well-established  rule  of  law.  In  that 
case  the  principal  is  bound  b^^  the  act,  whether  it  be  for  his  detriment 
or  his  advantage,  and  whether  it  be  founded  on  a  tort  or  a  contract,  to 
the  same  extent  as  by,  and  with  all  the  consequences  which  follow  from, 
the  same  act  done  by  his  previous  authority.  Such  was  the  precise 
distinction  taken  in  the  Year-Book,  7  Hen.  4,  fo.  35,^  that  if  the 
bailiff  took  the  heriot,  claiming  property  in  it  himself,  the  subsequent 
agreement  of  the  lord  would  not  amount  to  a  ratification  of  his  aa- 
thority,  as  bailiff  at  the  time ;  but  if  he  took  it,  at  the  time,  as  bailitf 
of  the  lord,  the  subsequent  ratification  by  the  lord  made  him  bailiff  at 

1  /. «.,  H.  7,  H.  4,  fo.  34,  pL  1.  — R»P. 
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the  time.  The  same  distinction  is  also  laid  down  by  Anderson,  C.  J., 
in  God  bolt's  Reports,  109  :  ^^  If  one  have  cause  to  distrain  my  goods, 
and  a  stranger,  of  his  own  wrong,  without  any  warrant  or  authority 
given  him  by  the  other,  takes  my  goods,  not  as  bailiff  or  servant 
to  the  other,  and  I  'bring  an  action  of  trespass  against  him,  can 
he  excuse  himself  by  saying  that  he  did  it  as  his  bailiff  or  servant? 
Can  he  also  father  his  misdemeanor  upon  another?  He  cannot;  for 
once  he  was  a  trespasser,  and  his  intent  was  manifest." 

In  the  present  case  the  sheriff's  officers,  who  were  the  original  tres- 
passers by  taking  the  goods  of  the  plaintiffs,  were  not  servants  or 
agents  of  the  defendant  Tumman,  but  the  agents  of  a  public  officer  or 
minister,  obeying  the  mandate  of  a  court  of  justice.  They  did  not 
assume  to  act,  at  the  time,  as  agents  or  bailiffs  of  the  then  plaintiff 
Tumman,  but  the}'  acted  as  the  servants  of  another,  viz.,  the  sheriff, 
by  virtue  of  the  process  directed  to  him  by  the  court.  And  this  forms 
the  distinction  between  the  present  case  and  that  of  Parsons  v.  Lloyd 
relied  upon  in  the  argument.  In  the  present  case  the  sheriff,  or  the 
sheriff's  officers,  seized  under  process,  which  is  not  suggested  to  have 
been  void  or  irregular,  but  must  be  taken  to  be  valid  process.  In  the 
case  in  Wilson,  the  writ  had  been  set  aside  as  irregular ;  and,  conse- 
quentl}',  the  arrest  had  been  made  without  an}'  authorit}*.  In  that  case, 
therefore,  the  sheriff  had  acted,  not  under  any  authority  of  the  court, 
but  under  the  direction  of  the  plaintiff  in  the  original  action,  who,  by 
suing  out  void  process,  was  in  the  same  situation  as  if  he  had  orally 
desired  the  sheriff  or  his  officer  to  make  the  arrest.  And  on  the  latter 
sapposition,  where  a  ca.  aa.  or  fi.fa.  has  been  set  aside  for  irregularit}', 
it  becomes  a  nullity,  and  no  doubt  the  sheriff  acts  as  the  sei'vant,  and 
by  the  command  of  the  plaintiff  who  sued  it  out,  and  who  is  conse* 
quently  liable,  as  a  principal,  for  the  act  of  his  agent. 

If  the  defendant  Tumman  had  directed  the  sheriff  to  take  the  goods 
of  the  present  plaintiffs,  under  a  valid  writ,  requiring  him  to  take  the 
goods  of  another  person  than  the  defendant  in  the  original  action,  such 
previous  direction  would  undoubtedl}'  have  made  him  a  trespasser,  on 
the  principle  that  all  who  procure  a  trespass  to  be  done  are  trespassers 
themselves,  and  the  sheriff  would  be  supposed  not  to  have  taken  the 
goods  merel}'  under  the  authority  of  the  writ,  but  as  the  servant  of  the 
plaintiff.  But  where  the  sheriff,  acting  under  a  valid  writ  b}'  the  com- 
mand of  the  court  and  as  the  servant  of  the  court,  seizes  the  wrong 
person's  goods,  a  subsequent  declaration  by  the  plaintiff  in  the  original 
action,  ratifying  and  approving  the  taking,  cannot,  upon  the  distinction 
above  taken,  alter  the  character  of  the  original  taking,  and  make  it  a 
wrongful  taking  by  the  plaintiff  in  the  original  action. 

On  the  ground  of  this  distinction,  we  think  the  defendant  Tumman 
is  not  shown  to  be  a  trespasser,  and  that  the  rule  must  be  discharged. 

Rtde  discharged.^ 

1  See  Saunderson  v.  Griffiths,  5  B.  &  C.  909  (1826) ;  Western  Pablishing  Honge  v. 
District  Township  of  Rock,  84  Iowa,  101  (1891;.  —Ed. 
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FOSTER,  Admikistbatob,  v.  BATES  and  others. 

Exchequer.     1843. 

[12  M.  i-   W.  226.] 

Assumpsit  by  the  plaintiff,  as  administrator  of  E.  Pollard,  deceased, 
for  goods  sold  and  delivered  by  the  intestate,  and  also  for  goods  sold 
and  delivered  by  the  plaintiff  after  his  death,  and  before  administratioQ 
granted,  and  on  an  account  stated  with  the  plaintiff. 

Plea,  non  (laaumpsiL 

At  the  trial  before  Rolfe,  B.,  at  the  London  Sittings  after  last  Trinity 
Term,  it  appeared  that  the  defendants  were  partners  in  a  company 
called  the  West  African  Company,  trading  to  the  coast  of  Africa,  and 
that  one  Oldfield  was  their  agent  at  Fernando  Po.  The  goods  in  qnes- 
tion  had  been  sent  by  Pollard  fh>m  this  country  to  Africa  for  sale ;  he 
afterwards  died  intestate ;  and  after  his  death,  Oldfield,  the  defendants' 
agent,  purchased  the  goods  f^om  the  agent  of  the  intestate  there,  who 
sold  them  for  the  benefit  of  the  intestate's  estate.  Subsequently  to  the 
sale,  the  plaintiff  took  out  letters  of  administration  to  Pollard,  and 
brought  this  action  for  the  price  of  the  goods.  It  was  objected  at  the 
trial,  that  the  plaintiff  was  not  entitled  to  recover,  as  the  letters  of 
administration  did  not  relate  back  to  the  time  of  the  death  of  the  intes- 
tate, so  as  to  vest  in  the  administrator  the  right  to  sue  on  a  oontnet 
made  after  his  death.  The  learned  judge,  however,  left  the  case  to 
the  jury,  who  found  a  verdict  for  the  plaintiff,  leave  having  been  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit 

KeUy  having  in  the  early  part  of  this  term  obtained  a  rule  accordingly, 

W.  H,  Watson  and  Oreenwood  showed  cause. 

Hoggins  {KeUy  with  him),  in  support  of  the  rale. 

Cur,  odo.tndL 

Parke,  B.  In  this  case,  which  was  argued  a  day  or  two  ago,  we 
delayed  giving  our  judgment,  not  on  account  of  any  doubt  we  ente^ 
tained  at  the  time,  but  in  order  that  we  might  refer  to  the  several 
authorities  cited  at  the  bar.  We  are  of  opinion  that  the  rule  to  enter  i 
nonsuit  must  be  discharged.  The  only  question  is,  whether  the  plaintiff 
could  sue  for  goods  sold  and  delivered  by  him  as  administrator  of  one 
Pollard,  upon  the  facts  which  were  in  evidence  on  the  trial.  It  appeared 
that  the  goods  were  sold  after  the  death  of  the  intestate,  and  before  the 
grant  of  letters  of  administration,  by  one  who  had  been  the  agent  of 
the  deceased  on  the  coast  of  Africa ;  and  that  they  were  there  sold 
avowedly  on  account  of  the  estate  of  the  intestate. 

It  is  clear  that  the  title  of  an  administrator,  though  it  does  not  exist 
until  the  grant  of  administration,  relates  back  to  the  time  of  the  death 
of  the  intestate ;  and  that  he  ma}-  recover  against  a  wrong  doer  wbo 
has  seized  or  converted  the  goods  of  the  intestate  after  his  death. 
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in  an  action  of  trespass  or  trover.  All  the  authorities  on  this  subject 
were  considered  by  the  Court  of  Common  Pleas,  in  the  case  of  Tharpe 
V,  Stallwood,^  where  an  action  of  trespass  was  held  to  be  maintainable. 
The  reason  for  this  relation  given  by  Rolle,  C.  J.,  in  Long  v.  Hebb, 
Styles,  341;  is  that  otherwise  there  would  be  no  remedy  for  the  wrong 
done.  The  relation  being  established  for  the  benefit  of  the  intestate's 
estate,  against  a  wrongdoer,  we  do  not  see  why  it  should  not  be  equally 
available  to  enable  the  administrator  to  obtain  the  benefit  of  a  contract 
intermediately  made  by  suiug  the  contracting  party ;  and  cases  might 
be  put  in  which  the  right  to  sue  on  the  contract  would  be  more  beneficial 
to  the  estate  than  the  right  to  recover  the  value  of  the  goods  themselves. 
In  the  present  case  there  is  no  occasion  to  have  recourse  to  the  doctrine 
that  one  may  waive  a  tort  and  recover  on  a  contract ;  for  here  the  sale 
was  made  by  a  person  who  intended  to  act  as  agent  for  the  person, 
whoever  he  might  happen  to  be,  who  legally  represented  the  intestate's 
estate ;  and  it  was  ratified  by  the  plaintiff,  after  he  became  administrator : 
and,  when  one  means  to  act  as  agent  for  another,  a  subsequent  ratifica- 
tion by  the  other  is  always  equivalent  to  a  prior  command ;  nor  i^  it 
any  objection  that  the  intetided  principal  was  unknown,  at  the  time,  to 
the  person  who  intended  to  be  the  agent,  the  case  of  Hull  v,  Pickersgill, 
1  Bro.  &  B.  282,  cited  by  Mr.  Greenwood,  being  an  authority  for  that 
position.  We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to 
recover.  BtUe  discharged.* 


LEWIS  V.  READ  and  others. 
Exchequer.    1845. 

[13  M.  ^  W.  834.] 

Case.  The  first  count  was  for  illegally  distraining  and  selling  the 
cattle  of  the  plaintiff  for  rent  due  to  the  defendant  Read  from  one  John 
Lewis,  without  duly  appraising  the  same ;  the  second  count  was  in 
trover;  the  third  was  for  selling  them  for  less  than  the  best  price. 
Plea,  not  guilty,  by  statute.  At  the  trial,  before  Coleridge,  J.,  at 
the  last  assizes  for  Montgomeryshire,  it  appeared  that  the  plaintiff's 
brother,  John  Lewis,  was  tenant  ft'om  year  to  year  to  the  defendant 
Mr.  Crewe  Read,  of  a  mill  and  farm  called  Aberborthen,  and  a  moun- 
tain sheep-walk  called  Penybryn ;  and  that,  being  in  arrear  with  his 
rent,  the  other  defendants,  by  the  verbal  direction  of  a  Mr.  Owens, 
who  was  Mr.  Read's  general  agent  for  the  management  of  his  estate, 
on  the  11th  May,  1844,  distrained  about  fort}*  sheep  belonging  to  the 
plaintiff  to  satisfy  the  rent,  which  were  sold,  under  Mr.  Owens's  direc- 
tions, for  £14  los.  Mr.  Owens  had  expressly  directed  the  defendant* 
not  to  take  anything  but  what  they  should  find  on  Aberborthen  or  oo 

^12  Law  J.  K.  8.  241.    See  also  Brooke's  Abr.,  Relation,  15.  —  Rbp. 
>  See  Lyell  v  Kennedy,  14  App.  Cas.  437  (1889).— £i>. 
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Penybryn.  The  main  questions  in  the  cause  were,  first»  whether  the 
sheep  (which  were  clearly  shown  to  be  the  property'  of  the  plaintiff, 
and  not  of  John  Lewis)  were  or  were  not  distrained  upon  the  sheep- 
walk  of  Penybryn,  or  beyond  its  boundary ;  and,  secondly,  whether,  at 
the  time  of  the  distress,  John  Lewis's  tenancy  in,  or  possession  of  tiie 
farm  and  sheep-walk  continued :  on  both  which  points  there  was  ooa- 
flicting  evidence.  It  appeared  that  the  defendants  had  in  the  first 
instance  seized  about  a  dozen  sheep,  which  they  found  on  the  Peny- 
bryn  mountain,  and  that,  while  they  were  driving  them  down,  and 
somewhere  ver^'  near  the  boundary  of  the  Pen^'bryn  sheep-walk,  these 
were  joined  b}'  the  other  sheep,  which  had  been  straying  upon  an  ad- 
joining sheep-walk  belonging  to  another  farm.  Mr.  Owens  received 
the  proceeds  of  the  sale  of  the  sheep,  and  accounted  for  the  money  to 
Mr.  Read ;  but  there  was  no  direct  evidence  that  either  Mr.  Owens  or 
Mr.  Read  was  informed  where  the  sheep  were  taken,  or  had  any  dis- 
tinct knowledge  that  the  distress  was  not  made  on  the  Penybrj'n  sheep- 
walk.  The  learned  judge,  in  summing  up,  told  the  jurj-,  that,  if  the 
sh%ep  were  distrained  off  the  Penybryn  sheep-walk,  although  it  might 
be  so  near  the  boundary  as  to  amount  to  a  mere  irregularity  in  the 
bailiffs ;  or  if,  at  the  time  of  the  distress,  the  tenancy  of  John  Lewis  in 
Penybryn  had  determined,  and  he  did  not  continue  in  possession  of  it, 
the  defendants  were  all  liable  on  the  count  in  trover.  The  jury  found 
that  the  first  lot  of  sheep  were  taken  on  Penybryn,  but  that  there  was 
no  evidence  to  satisfy  them  where  the  others  were  taken  ;  and  that,  at 
the  time  of  the  distress,  John  Lewis  had  ceased  to  be  the  tenant^  and 
did  not  continue  in  possession  of  Penybr3'n ;  and  thereupon,  ander  the 
direction  of  the  learned  judge,  a  verdict  was  entered  for  the  plaintiff 
against  all  the  defendants  on  the  count  in  troyer,  damages  £14  15«. 

Welsby,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection ;  contending  that,  without  evidence 
of  the  ratification  by  the  defendant  Read  of  the  irregularity  m  the 
execution  of  the  distress,  with  knowledge  of  such  irregularitj',  he  could 
not  be  liable  in  trover ;  that  there  was  no  evidence  of  such  ratificatioii, 
or,  if  there  were,  that  the  question  had  not  been  left  to  the  jury. 

W.  YardUy  and  E.  Beavan  (with  whom  were  Jervis  and  WiUM) 
now  showed  cause. 

Welsby  (with  whom  was  Totonsend)^  in  support  of  the  rule. 
Parke,  B.  I  am  afraid  the  rule  must  be  absolute.  There  Is  no 
doubt  that  the  acts  of  the  defendant  Read,  in  directing,  through  his 
agent  Owens,  the  sale  of  the  sheep,  and  receiving  the  proceeds,  were  a 
suflScient  ratification  of  the  act  of  the  bailiffs  in  making  the  distress,  as 
to  such  of  the  sheep  as  were  taken  on  the  Penybryn  sheep-walk,  be- 
cause the  taking  of  them  was  within  the  original  authority  given  to  the 
bailiffs  by  Owens  as  the  agent  of  Read.  But  as  to  the  others,  which 
were  not  proved  to  have  been  taken  on  Penybrj-n,  and  as  to  which, 
therefore,  the  authority  was  not  followed,  Mr.  Read  could  not  be  liable 
in  trover,  unless  he  ratified  the  act  of  the  bailiffs,  with  knowledge  that 
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they  took  the  sheep  elsewhere  than  on  Peuybr3'n ;  or  unless  he  meant 
to  take  upon  himself,  without  inquiry,  the  risk  of  any  irregularity  which 
they  might  have  committed,  and  to  adopt  all  their  acts.  There  appears 
to  have  been  evidence  quite  suflScient  to  warrant  the  jury  in  coming  to 
the  conclusion  that  he  did,  in  this  sense,  ratify  the  acts  of  the  other 
defendants ;  but,  as  this  question  was  not  left  to  the  jury,  the  defend- 
ant is  entitled  to  a  new  trial. 

Ai,PKRflON,  B.,  RoLFE)  B.,  and  Flatt,  B.,  concurred. 

StUe  absolute^ 


WHITE  ET  AL  v.  SANDERS  et  al. 
SuPBEMB  Court  of  Maine.     1850. 

[32  Me,  188.] 

Exceptions.    Trover  for  a  lot  of  goods. 

In  1848  the  plaintiffs  consigned  the  goods  to  one  James  Getchell, 
with  private  verbal  orders  to  sell  at  retail  and  for  cash  only.  Before 
the  delivery  of  the  goods  to  him,  Getchell  paid  the  plaintiffs  $35  toward 
them,  and  promised  $15  more,  but  did  not  pay  it  He  gave  what  was 
intended  for  security,  by  an  absolute  deed  of  a  store.  After  retailing 
fifteen  dollars  worth  of  the  goods,  he  sold  all  the  residue  to  the  defend- 
ants, at  the  invoice  prices,  taking  in  payment  fiftj*  dollars  in  cash,  a 
horse,  wagon,  and  harness,  and  the  defendants'  notes  at  six  and  nine 
months  for  the  balance.  He  exhibited  the  plaintiffs'  invoice  to  the  de- 
fendants, and  receipted  his  bill  of  sale  to  defendants,  as  agent  for  plain- 
tiffs. After  plaintiffs  knew  of  the  sale,  they  received  of  Getchell  some 
store  furniture,  which  the}'  immediately  sold,  and  also  $13.55  in  money, 
but  whether  it  was  a  part  of  the  $50  received  of  defendant  was  not 
shown.  The  plaintiffs  also  received  about  $25  for  the  rent  of  the 
store. 

1  In  Freeman  v.  Roeher,  IS  Q.  B.  780,  789  (1849),  Patteson,  J.,  for  the  courts 
said :  *'  The  intention  to  adopt  the  act  at  all  events  ib  the  same  as  adopting  with 
knowledge." 

In  Phosphate  of  Lime  Co.  n.  Green,  L.  R.  7  C.  P.  43,  58  (1871),  Willbs,  J.,  said: 
"  With  respect  to  those  who  did  not  think  proper  to  seek  information,  the  fact  that 
thej  did  not  choose  to  inqnire  is  strong  evidence  that  they  were  satisfied  to  adopt  the 
acts  of  the  directors  at  all  events  and  under  whatever  circomstances." 

In  Meehan  v.  Forrester,  52  N.  Y.  277,  279-280  (1873),  Rapallo,  J.,  for  the  conrt, 
said :  *'  The  agency  of  Pinknej  was  to  coUect  the  debt,  not  to  purchase  lands.  When, 
under  those  circunuctances,  Pinkney  delivered  to  Bertine  the  deed  obtained  from  the 
plaintiff,  it  was  the  dutj  of  Bertine  to  inqnire  and  of  Pinknev  to  communicate  under 
what  arrangement  the  deed  had  been  obtained.  In  the  absence  of  any  evidence  to 
the  contrary,  the  presumption  is  that  these  duties  were  performed.  (2  Hill,  464.)  If 
not,  and  Bertine  received  the  deed  blindly  withont  receiving  or  making  any  inquiry, 
he  must  be  deemed  to  have  confided  the  whole  matter  to  his  attorney,  and  adopted 
whatever  arrangements  the  latter  may  have  made  to  obtain  the  deed." 

And  see  Fitzmanrioe  v.  Bayley,  6  £.  &  B.  868  (1856).  —  Ed. 
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At  the  time  of  purchasing,  the  defendants  knew  of  the  private  in- 
structions to  Getcbeli  to  sell  for  cash  only.  This  action  was  brooght 
after  a  demand  upon  the  defendants  of  ^^  the  goods  which  they  pur- 
chased of  James  Getchell/' 

Shepley^  C.  J.,  presiding,  instructed  the  Jury  that  the  demand  was 
suflScient,  if  they  were  satisfied  that  defendants  purchased  the  goods  of 
Getchell,  and  took  a  bill  of  them. 

The  counsel  for  the  defendants  requested  the  judge  to  instruct  the 
}ury,  that  if  they  believed  that  plaintiffs,  since  their  knowledge  of  the 
sale  to  defendants,  had  accepted  money,  property,  or  security  from 
the  agent  on  account  of  the  goods  sold,  this  might  be  regarded  as  a 
ratification  of  the  sale  to  defendants,  notwithstanding  the  agent  ex- 
ceeded his  authority  in  making  it 

The  judge  declined  giving  said  instructions,  but  did  instruct  the  juiy 
that,  if  the  plaintiffs  received  of  Getchell,  after  he  sold  the  goods  to 
the  defendant,  money,  or  other  property,  which  they  would  not  be  en- 
titled to  receive  unless  the  sale  was  regarded  as  valid,  the  sale  would 
thereby  be  ratified ;  but  if  they  would  be  entitled  to  receive  the  same 
from  Getchell,  if  the  sale  were  regarded  as  unauthorized,  the  sale  would 
not  therebj'  be  ratified. 

To  the  instructions  and  rulings  the  defendants  except,  after  verdict 
against  tbem. 

Tennet,  J.,  orally :    The  instruction  as  to  the  demand  was  correct 

The  defendants'  counsel  requested  certain  instructions.  But  tbe 
mere  knowledge  by  the  plaintiffs  of  the  sale  to  the  defendants,  and 
their  receipt  from  Getchell  of  money  on  account  of  the  goods,  would 
not  necessarily  be  a  ratification.  The  modification  of  requested  instnie- 
tion  was  rightfully  made  by  the  judge.  MtcepUons  overruled} 


DORD  V.  BONNAFFfiE  A  CO, 
Supreme  Cocrt  op  Louisiana.     1851. 

[6  La.  Ann,  563.] 

Appeal  from  the  Fourth  District  Court  of  New  Orleans,  Straw- 
bridge,  J. 

A.  If,  Ogden^  for  plaintiff. 

W.  G.  Hanmer^  for  defendants. 

EusTis,  C.  J.  This  suit  was  commenced  by  attachment  Hie 
appeal  is  taken  by  the  plaintiff,  from  a  judgment  of  the  court  of  the 
fourth  district  of  New  Orleans,  dismissing  his  petition,  on  the  groand 
that  no  property  of  the  defendants  was  attached.  The  plaintiff 
attached  cei*tain  assets  in  the  hands  of  Eugene  Rousseau,  under  pro- 

i  See  Tbacher  v.  Pn^,  118  Mass.  291  (1873).^£iv 
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cess  of  garnishment.  The  garnishee  claims  to  hold  the  assets,  as 
assignee  of  the  defendants,  for  the  use  of  their  creditors.  The  plain- 
tiff .traversed  the  answers  of  the  garnishee,  and  alleged  that  the  assign- 
ments under  which  he  claims  to  hold  are,  on  their  face,  fraudulent, 
null,  and  void  as  to  creditors ;  and  that  no  title  to  the  property  was 
thereb}*  vested  in  the  assignee,  which  can  prevail  against  his  attach- 
ment. The  argument  before  us  is  on  the  validity  and  effect  of  the 
assignments. 

Edward  Bonnaff^e  and  Charles  Bonnaff(^e  were  merchants,  residing 
in  Havre,  France,  and  there  trading  under  the  name  of  Bonnaff^e  & 
Ck>.  The  assignment  purports  to  be  made  by  them  in  favor  of  Eugene 
Rousseau,  by  their  attorney  in  fact,  Charles  Bonnafffe^  in  the  dty  of 
New  York,  on  the  11th  of  December,  1847.  It  purports  to  transfer  to 
the  assignee  all  the  property  of  the  firm  of  Bonnafffe  &  Co.,  all  the 
assets,  etc.,  originating  from  or  connected  with  a  bankrupt  banking 
concern  in  the  State  of  Mississippi ;  and  to  be  in  furtherance  of  a  cer- 
tain other  assignment,  bearing  the  same  date,  made  by  the  said  Bon- 
naff^  &  Co.,  to  Victor  Delannay  &  Charles  Sagony,  of  the  city  of 
New  York.  This  assignment  is  also  signed  by  Charles  Bonnaff^e,  as 
attorney  in  fact  of  Bonnaff^e  &  Co.,  of  Edward  and  Charles  Bonnaff^e. 
Both  of  these  assignments  were  afterwards  formally  ratified  by  the 
principals  in  France. 

The  plaintiff  is  the  holder  of  several  bills  of  exchange,  drawn  by  the 
agent  in  New  York,  in  the  name  of  the  firm,  on  the  house  in  Havre, 
protested  for  non-acceptance  and  non-payment  His  residence  is  in 
the  city  of  New  York.  In  considering  by  virtue  of  what  sj^stem  of 
laws  the  rights  of  the  respective  parties,  in  relation  to  the  assignment, 
are  to  be  determined,  the  first  question  among  those  raised  in  argu- 
ment, to  be  determined,  is,  as  to  the  place  in  which  the  contracts  were 
made  in  a  legal  sense.  They  were  both  signed  in  the  city  of  New 
York,  by  Charles  Bonnaff^e,  as  agent.  That  in  favor  of  Delannay 
and  Sagony,  so  far  as  thej'  are  concerned,  may  be  considered  as  having 
been  executed  in  that  city,  as  they  both  resided  there  and  signed  the 
assignment.  That  in  favor  of  Eousseau,  he  at  the  time  being  a  resi- 
dent of  Jackson,  in  the  State  of  Mississippi,  may  be  considered,  so 
far  as  he  is  concerned,  as  executed  in  that  State ;  as  the  last  consent 
may  be  held  to  be  given  by  his  acceptance  of  the  assignment  But 
whether  to  be  considered  as  executed  there  or  in  New  York,  as  the 
laws  in  relation  to  instruments  of  this  class  are  not  supposed  to  be 
different,  it  is  not  material  to  inquire.  The  diflQcuIty  appears  to  be, 
the  place  in  which  the  contracts  were  made  by  Edward  Bonnaff^e  and 
Charles  Bonnaff^e,  the  parties  of  the  first  part  to  the  assignments. 

It  is  not  insisted  that  the  assignments,  as  made  by  the  agent  in  New 
York,  derive  any  validity  from  his  signing  them,  as  his  authority  to 
make  them  has  not  been  shown.  But  the  formal  ratification  of  both 
instruments  by  the  parties  in  Havre,  is  urged  as  suppl3nng  this  original 
want  of  authority  on  the  part  of  the  agent     It  is  held  that  in  cases  of 
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contracts,  made  between  persons  who  are  separated  from  each  other 
in  different  countries,  by  written  communication,  the  contracts  are 
considered  as  made  in  the  country,  and  subject  to  its  laws,  where  the 
final  assent  has  been  given.  This  rule  is  laid  down  by  Gasaregis,  in 
his  one  hundred  and  seventy-ninth  discourse,  and  was  recognized  by 
the  Supreme  Court  in  the  case  of  Whiston  v.  Stodder,  8  Mart  95  [13 
Am.  Dec.  281].  In  case  of  a  contract  made  in  a  foreign  country,  by  an 
agent  without  authority,  which  the  principal  at  home  afterwards  ratifies, 
the  contract  is  considered  as  made  in  that  foreign  country,  because  the 
ratification  relates  back  tempore  et  loco,  and  is  equivalent  to  an  original 
authority:  2  Gasaregis,  p.  310,  discourse  179,  sec  20.  The  property 
upon  which  the  assignments  were  to  operate,  so  far  as  this  case  is  con- 
cerned, must  be  considered  at  the  time  as  being  in  the  State  of  Missis- 
sippi or  of  New  York ;  therefore,  there  can  be  no  question  as  to  the 
laws  by  which  the  effect  of  the  assignments,  in  relation  to  the  attaching 
creditor,  is  to  be  tested. 

Neither  of  the  assignments  purports  to  have  any  other  object  than 
an  equal  distribution  of  the  property  of  the  firm  in  the  United  States 
among  their  creditors,  without  discrimination,  or  to  make  any  appro- 
priation of  it,  except  that  which  the  law  of  France  and  of  Loaisiaoa 
would  itself  make.  Their  purpose  was  laudable  tn  every  point  of  view, 
and  one  which  the  laws  of  every  State  must  approve  and  encourage. 
We  think,  from  the  authorities  adduced,  that  the  assignments  are 
unquestionably  valid  under  the  laws  of  New  York.  We  are  bound  to 
consider  the  decisions  of  the  courts  of  the  last  resort  of  that  State  ss 
evidence  of  what  the  law  is. 

The  case  of  Gunningham  v.  Freeborn,  11  Wend,  241,  appears  to 
afford  a  complete  answer  to  the  objections  taken  by  the  counsel  of  the 
plaintiff,  to  the  validity  of  the  assignments.  The  district  judge,  in  his 
written  opinion,  has  given  his  conclusions  on  the  law  of  the  case,  in 
which  we  fully  concur.  The  several  grounds  of  objection  to  the  assign- 
ments have  been  examined  in  detail,  in  the  written  argument  of  the 
counsel  for  the  assignee.  As  the  questions  raised  involve  points  in  a 
jurisprudence  which  is  not  our  own,  we  do  not  feel  ourselves  called  upon 
to  do  more  than  give  the  result  of  our  investigations,  which  is  in  favor 
of  the  validity  of  the  assignments  under  the  law  by  which  they  are  to  be 
tested ;  and  that  they  vest  tlie  property  conve3*ed  in  the  assignee,  sub- 
ject to  the  trusts,  for  the  benefit  of  all  the  creditors.  The  interest  thus 
created  can  not  be  defeated  by  the  attaching  creditor,  in  the  case  pre- 
sented to  us. 

The  judgment  of  the  District  Court  is  therefore  affirmed,  toith  costs} 

^  Contra :  Shnenfeldt  v.  jQiikermann,  20  Fed.  R.  857  (U.  8.  C.  C,  N.  B.  Iowa.. 
lSS4.)^£l>. 
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THE  RUTLAND  AND  BURLINGTON  RAILROAD  CO.  v. 
THE  Estate  of  WILLIAM  LINCOLN,  Appellant. 

Supreme  Court  of  Vermont.     1857. 

[29  Vt.  206.] 

Assumpsit  to  recover  assessments  upon  the  alleged  subscription  of 
the  intestate  for  ten  shares  of  the  capital  stock  of  the  Rutland  and 
Burlington  Railroad  Companj'.  The  case  came  to  the  county  court  by 
appeal  f^om  the  allowance  of  commissioners,  and  was  tried  by  jurj* 
upon  the  general  issue,  with  notice  that  said  subscription  was  not  made 
by  the  intestate  nor  by  his  authority,  at  the  March  Term,  1856. — 
Fierpoint,  J.,  presiding.  The  plaintiffs  introduced  the  subscription 
book  of  the  Rutland  and  Burlington  Railroad  Compan}^  which  was 
according  to  the  only  form  of  subscriptions  for  stock  ever  circulated  by 
said  company,  whereon  was  written  at  the  foot  of  the  contract  for  the 
taking  of  stock  the  name  of  the  intestate,  as  follows :  ^'  1845,  July  8, 
William  Lincoln  —  Ten  Shares,"  and  it  appeared  that  the  same  was  so 
written  by  one  John  Buckmaster.  The  plaintiffs  claimed  that  the  in- 
testate had  ratified  the  act  of  Buckmaster  in  so  signing  his  name,  and 
to  prove  this  offered  the  testimony  of  sundry  witnesses,  not  officers  or 
agents  of  said  railroad  company,  that  the  intestate,  afber  such  signature 
b}^  Buckmaster,  had  said  to  them,  but  not  to  or  in  the  presence  of 
Buckmaster,  or  of  an}'  officer  or  agent  of  the  companj',  that  he,  the 
intestate,  had  taken  one  thousand  dollars  of  stock  in  said  railroad  com- 
pany, with  other  evidence  that  the  name  of  the  intestate  appeared  in 
no  other  place  on  their  subscription  books.  The  defendant  objected  to 
the  admission  of  this  testimony,  but  the  court  admitted  it.  The  de- 
fendant thereupon  requested  the  court  to  charge  the  jur}'  that  if  they 
should  find  that  Buckmaster  had  no  authority  to  sign  the  name  of  the 
intestate  at  the  time  of  signing,  the  mere  declaration  of  the  intestate  as 
above,  made  subsequently,  did  not  amount  to  a  ratification  or  confirma- 
tion of  the  act  of  Buckmaster  in  making  such  signature.  The  court 
declined  so  to  charge  the  Jury,  but  charged  them  that  although  the\* 
should  find  that  Buckmaster  had  no  authority  to  sign  the  name  of  the 
intestate  at  the  time  it  was  signed,  yet  the  intestate  could  afterwards 
confirm  and  ratify  the  act  of  Buckmaster  so  as  to  make  him,  the  intes- 
tate, liable  as  a  subscriber ;  and  that  if  the  jur}'  should  find  from  the 
evidence  that  the  intestate,  after  such  signing,  spoke  of  the  stock  as 
his  own  and  claimed  it  as  his,  it  was  a  sufficient  ratification  and  con- 
firmation of  the  act  of  Buckmaster  in  making  the  subscription  to  entitle 
the  plaintiffs  to  recover  in  this  action.  The  defendant  offered  as  a 
witness  in  his  behalf  Mrs.  Anna  Bucklin,  wife  of  William  Bucklin.  It 
appeared  that  Mrs.  Bucklin  was  an  heir  at  law  of  the  estate  of  the  in- 
testate, and  interested  in  the  suit,  and  that  William  Bucklin,  her  hus- 
band, had  signed  the  bond  with  the  administrator  to  the  probate  court 
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which  was  given  on  the  appeal  to  this  coari,  and  that  the  administrator 
had  abandoned  the  defence  of  the  suit  and  that  it  was  defended  by  the 
heirs,  and  that  the  said  William  Backlin  had  given  a  bond  to  the  ad- 
ministrator to  indemnify  him  against  any  liability  on  account  of  the 
suit.  The  plaintiffs  objected  to  the  admission  of  the  witness  and  she 
was  excluded  by  the  court  Verdict  for  the  plaintiffs.  Exceptions  by 
the  defendants. 

Roberts  db  Ohitlenden^  for  the  defendants. 

8.  H.  Hodges^  for  the  plaintifls. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  C.  J.  This  case  seems  to  have  been  tried  in  such  a  man- 
ner as  to  be  practically  about  as  adyantageous  to  the  defendant,  per- 
haps, as  if  the  charge  had  been  strictly  and  technically  correct.  The 
testimony  no  doubt  tended  very  strongly  to  show  either  an  original 
authority  in  3uckmaster  to  make  the  subscription  in  the  defendant's 
name,  or  that  he  had  consented  to  assume  it.  But  the  specific  questioa 
raised,  and  upon  which  the  court  were  requested  to  charge  was,  whether 
Lincoln's  declaraUon  to  mere  strangers  that  he  had  such  an  amount  of 
stock  in  the  defendant's  company  amounted  to  such  a  ratification  of  the 
subscription.  And  it  is  not  claimed  in  argument  that  it  dM.  We  think 
it  impossible,  therefore,  to  afllrm  the  charge  without  making  presump- 
tions so  remote  that  they  seem  to  us  somewhat  unnaturaL 

And  treating  the  trial  as  coming  under  the  present  statute,  as  we 
must,  the  testimony  of  Mrs.  Bucklin  is  not  objectionable  on  the  ground 
either  of  her  interest  or  that  of  her  husband.  And  there  is  nothing  in 
the  case  to  show  that  her  testimony  tended  to  violate  any  confidence 
between  husband  and  wife.  We  see  no  reason,  therefore,  why  she  was 
not  a  competent  witness. 

Judgment  reversed  and  case  remandsd 


THE  PHILADELPHIA,  WILMINGTON,  AND  BALTIMOBS 

RAILROAD  CO.   v.   COWELL. 

Supreme  Coubt  op  Pennsylvania.  1857. 

[28  Pa.  329.] 

Erbor  to  the  District  Court  of  Philadelphia. 

This  was  an  action  brought  on  the  17th  December,  1855,  by  John 
W.  Cowell,  to  recover  ftrom  The  Philadelphia,  Wilmington,  and  Balti- 
more Railroad  Company  the  sum  of  $1700,  being  the  dividends  declared 
by  the  defendants  on  four  hundred  shares  of  stock  in  the  company  held 
by  the  plaintiff.  The  pluntiff  resided  in  England,  and  on  the  stock 
owned  by  him  the  company  declared  dividends,  which  were  payable  as 
follows :   1st  October,  1849,  $600 ;  1st  April,  1850,  $300 ;  Ist  October, 
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1850,. $400 ;  Ist  April,  1851,  $400.  The  dividends  thus  declaimed  were 
applied  to  the  payment  of  a  subscription  to  forty  shares  of  stock,  made 
b}'  C.  H.  Fisher  for  and  on  account  of  the  plaintiff  CowcU. 

The  authontj*,  under  which  the  subscription  was  made,  and  the  divi- 
dends appropriated  to  the  payment  of  the  stock  subscnption,  is  set 
forth  in  the  following  offer  of  testimony :  — 

''1.  That  C.  H.  Fisher,  Esq.,  had  before  the  year  1848,  through 
Horace  Binney,  Esq.,  an  acquaintance  of  the  plaintiff,  and  with  whom 
he  consulted  as  to  his  affairs  and  investments,  communicated  with  the 
plaintiff,  then  a  stockholder  to  the  amount  of  four  hundred  shares,  in 
respect  to  the  condition  and  affairs  of  the  company ;  and,  that  in  his 
replies,  the  plaintiff  had  expressed  his  thanks  for  the  information  so 
received. 

^^2.  That  the  condition  and  prosperity  of  the  defendants  made  it 
imperatively  necessar}*  for  the  protection  of  the  interests  of  the  stock- 
holders and  the  preservation  of  the  property'  of  the  compan}',  that  the 
plaintiff  should,  with  the  other  stockholders,  subscribe  for  new  stock  of 
the  compan}^  authorized  to  be  issued  to  the  extent  .of  ten  per  cent  upon 
the  amount  then  held  b}*  each  stockholder,  and  thus  to  raise  a  sum 
necessar}''  to  meet  impending  liabilities. 

''8.  That  C.  H.  Fisher,  Esq.,  acting  in  good  faith  for  the  plaintiff, 
and  after  consultation  with  Horace  Binney  and  Clement  C.  Biddle, 
Esqrs.,  acquaintances  and  friends  of  the  plaintiff,  did  subscribe  for 
bim  to  forty  shares  of  the  new  stock  so  to  be  issued,  and  by  reason 
thereof,  t(^ether  with  the  subscription  of  other  stockholders,  the  affairs 
of  the  company  were  retrieved,  and  the  earnings  of  the  road  were  ren- 
dered applicable  to  the  dividends  sued  for.  That  having  so  subscribed, 
he  did,  upon  the  16th  day  of  December,  1848,  address  the  plaintiff, 
advising  him  of  what  had  been  done,  and  in  the  manner  as  by  said 
letters  will  appear. 

^M.  That  the  said  letters  were  received  in  due  course  of  mail  by 
the  plaintiff,  on  or  about  the  29th  day  of  December,  1848.  That  the 
plaintiff  made  no  repl}*  thereto,  and  took  no  step  and  gave  no  notice  of 
any  kind  whatever,  in  disaffirmance  of  the  act  of  said  Fisher  until  on 
or  about  the  17th  dav  of  November,  1855. 

^^5.  That  the  dividends  sued  for  In  this  action,  were  applied  in  pur- 
suance of  said  subscription  to  the  payment  thereof,  and  the  cash  balance 
due  was  paid  b}^  the  said  Fisher,  and  the  certificate  for  said  forty  shares 
was  thereupon  delivered  to  said  Fisher  on  behalf  of  John  W.  Cowell, 
the  plaintiff." 

The  court  rejected  the  evidence  so  offered. 

The  defendants,  having  pleaded  the  Statute  of  Limitations,  asked 
the  Court  to  charge  the  Jurj"  that  — 

The  dividend  of  October  1st,  1849,  having  been  declared  and  made 
payable  more  than  six  years  before  the  institution  of  this  suit,  the 
Statute  of  Limitations  was  a  bar  to  plaintiff's  recovery  of  the  dividend 
Gt  that  date. 

64 
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This  Che  Coort  de^bgd  doim^  teft  ckar^ed  tiiai  the  Sutate  of  Limi- 
tatiooa  did  noc  apply  ta  the  rfivideiid  dedarcd  bj  defendants  so  due  on 
tibe  IsC  Oct{>her.  iM:> :  bat  cfaat  tbe  pfauntiir  was  entitled  to  receive  the 
tame  thnogh.  mote  Chan  sx  jesn  had  rJapafd  between  the  dedaring  of 
the  said  drndend  and  the  iiwtitiitintt  of  this  suit 

The  jny  tbaad  fisr  the  piaioitiif  $1726^07.  A  role  for  a  new  trial 
fgftuwd.  mad  jadgmemt  catered  npoa  the  verdict. 

The  ijpfrndania  tbawoftm  wmofwtd  the  caoae  to  this  court,  and  as- 


1.  That  the  eosrt  erxcd  in  r^ectiag  the  evidence  submitted  by  the 


2,  Thai  the  eocart  erred  in  leteiiig  the  instruction  prayed  for,  that 
tte  Statute  of  UmitatioBs  was  a  bar  to  the  recovery  of  the  amount  of 
the  dtviiiesd  declared  on  the  1st  Oetobtf,  1849,  being  more  than  six 


SL  G.  T.  OampieO.  tor  pfauatiff  in  error. 

H.  Ji  wUtiamUy  tat  defeadant  in  error. 

WoaofWAMD^  J.  The  qaestion  presented  bj  the  first  error  assigned, 
is  not  whetiier  the  evidence  ollered  and  reject  proved  the  plaintifTs 
ratification  of  Fisher  s  aabscription ;  bat  whether  it  tended  to  prove  it 

Suppose  tiie  eoorl  had  admitted  the  evidence  and  the  jury  had  found 
the  plaintiff's  assent  and  ratification,  oonld  he  have  expected  us  to  re- 
verse the  jodgment  on  the  ground  that  a  question  of  fact  had  been 
submitted  and  found  without  any  evidence? 

Could  it  have  been  said  that  the  facts  set  down  in  the  bill  of  excep- 
tion, ftaUy  proved,  were  no  evidence  of  ratification ;  that  they  were  so 
entirely  irrelevant  as  to  be  unworthy  of  consideration  by  rational  minds 
in  connection  with  such  a  question ;  that  that  question  stood  just  as  fsi 
from  demonstration  after  such  evidence  as  before  ? 

Unless  this  could  have  been  said,  and  must  have  been  said  in  the 
event  supposed,  the  judgment  now  before  us  must  be  reversed ;  for 
the  question  here  is,  in  essence  and  substance,  exactly  the  same  as  it 
would  have  been  then. 

If  this  evidence  might  have  satisfied  the  jury ;  that  is,  if  it  were  of 
a  quality  to  persuade  reasonable  men  that  Cowell  did  assent  to  Fisher's 
assumed  agency  after  he  had  full  knowledge  of  what  had  been  done,  it 
should  have  been  admitted.  The  question  in  the  cause  was  for  the  Jury, 
and  not  the  court.  But  the  fact  to  be  inquired  for,  like  all  mental  con- 
ditions and  operations,  could  be  established  onl}'  inferentially.  We 
Judge  of  the  mind  and  will  of  a  party  only  from  his  conduct,  and  if  he 
have  done  or  omitted  nothing  which  may  fairl}*  be  interpreted  as  indica- 
tive of  the  mental  purpose,  there  is  indeed  no  evidence  of  it  for  either 
court  or  jury ;  but  if  his  conduct,  in  given  circumstances,  affords  any 
ground  for  a  presumption  in  respect  to  the  mental  purpose,  it  is  for  a 
Jury  to  define,  limit,  and  apply  the  presumption. 

The  most  material  circumstance  in  the  offer  was  the  silence  of  Mr. 
Cowell.    Fully  informed  about  the  last  of  the  year  1848  as  to  what  bad 
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been  done  in  his  name,  and  the  motives  and  reasons  for  doing  it,  he  did 
not  condescend  to  reply  for  nearly  seven  years.  It  is  insisted  that  this 
fact,  even  when  taken  in  connection  with  the  other  circumstances  in  the 
offer,  was  no  evidence  of  his  intention  to  assent  to  the  new  subscription. 

The  ai*gument  admits  that  where  the  relation  of  principal  and  agent 
has  once  existed,  or  where  the  property  of  a  principal  has  with  his 
consent  come  into  the  hands  and  possession  of  a  third  paity,  the  prin- 
cipal is  bound  to  give  notice  that  he  will  not  sanction  the  unauthorized 
acts  of  the  agent,  performed  in  good  faith  and  for  his  benefit ;  but  it  is 
said,  and  truly,  that  Mr.  Fisher  had  never  been  an  authorized  agent  of 
the  plaintiff  for  any  purpose,  and  that  the  plaintiff's  property  had 
never  been  entrusted  to  him.  It  is  on  this  distinction  that  the  learned 
counsel  sets  aside  the  case  of  The  Kentucky  Bank  v.  Combs,  7  Barr, 
546,  and  indeed  all  of  the  authorities  relied  on  b}'  the  defendants. 

I  do  not  understand  counsel  to  mean  that  there  can  be  no  valid  rati* 
fication  unless  one  of  the  conditions  specified  —  either  prior  agency  or 
possession  of  principal's  property  —  has  existed,  but  that  silence  after 
knowledge  of  the  act  done,  is  evidence  pf  ratification  only  in  such  cases. 
It  must  be  admitted  that  the  act  of  a  mere  stranger  or  volunteer  is 
capable  of  ratification,  for  all  the  authorities  are  so ;  but  the  argument 
is  that  the  silence  of  the  party  to  be  affected,  whatever  the  attending 
circumstances,  cannot  amount  to  ratification  of  the  act  of  a  stranger. 

In  Wilson  v.  Tumman,  6  M.  &  6.  242,  C.  J.  Tindal,  on  the  authority 
of  several  old  cases,  considered  that  the  effect  of  a  ratification  was  de- 
pendent on  the  question  whether  the  person  assuming  to  act,  had  acted 
for  another  and  not  for  himself.  The  act,  it  would  seem,  cannot  be 
ratified  unless  it  was  done  in  the  name  of  the  person  ratifying.  Batum 
quis  habere  non  potest^  quod  ipsius  nomine  non  est  gestum.  And  the 
general  rule  is  thus  expressed  in  the  Digest,  50  —  Si  quid  ratum  habue-- 
rit  quod  gestum  est^  obstringitur  mandati  actione. 

If,  then,  the  principle  of  law  be  that  I  can  ratify  that  only  which  is 
done  in  my  name,  but  when  I  have  ratified  whatever  is  done  in  mj' 
name,  I  am  bound  for  it  as  b}'  the  act  of  an  authorized  agent,  it  is 
apparent  that  my  silence  in  view  of  what  has  been  done  is  to  be  re- 
garded simply  as  evidence  of  ratification,  more  or  less  expressive, 
according  to  the  circumstances  in.which  it  occurs.  It  is  not  ratification 
of  itself,  but  only  evidence  of  it  to  go  to  the  jury  along  with  all  the 
circumstances  that  stand  in  immediate  connection  with  it.  Among 
these,  the  prior  relations  of  the  parties  are  very  important.  If  the 
party  to  be  charged  had  been  accustomed  to  contract  through  the 
agency  of  the  individual  assuming  to  act  for  him, — or  had  intrusted 
property  to  his  keeping, —  or  if  he  were  a  child  or  servant,  partner  or 
factor,  the  relation,  conjunctionis  favor ^  would  make  silence  strong  evi- 
dence of  assent. 

On  the  other  hand,  if  there  had  been  no  former  agency,  and  no 
peculiarity  whatever  in  the  prior  relations  of  the  parties,  silence  —  a 
refusal  to  respond  to  a  mere  impertinent  interference  —  would  be  a 
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very  inconclusive,  but  not  an  absolutely  irrelevant  circumstance.  The 
man  who  will  not  speak  when  he  sees  his  interests  affected  by  another, 
must  be  content  to  let  a  jury  interpret  his  silence. 

It  is  a  clear  principle  of  equity  that  where  a  man  stands  bj'  knowingly, 
and  suffers  another  person  to  do  acts  in  his  own  name  without  any  op> 
position  or  objection,  he  is  presumed  to  have  given  authoritj'  to  do  those 
acts.  Semper,  qui  non  prohibet  pro  se  intervenire^  mandare  credUur: 
Story's  Agenc}',  §  89. 

We  do  not  apply  the  full  strength  of  this  principle  when  we  rule  that 
the  plaintiff's  silence,  in  connection  with  the  circumstances  offered,  was 
evidence  fit  for  the  consideration  of  a  jury  on  the  question  of  ratifica^ 
tion.  If  mental  assent  may  be  inferred  from  circumstances,  silence 
may  indicate  it  as  well  as  words  or  deeds.  To  say  that  silence  is  no 
evidence  of  it,  is  to  saj'  there  can  be  no  implied  ratification  of  an  un- 
authorized act  —  or  at  the  least  to  tie  up  the  possibility  of  ratificatioo  to 
the  accident  of  prior  relations.  Neither  reason  nor  authority  justifies 
such  a  conclusion.  A  man  who  sees  what  has  been  done  in  his  name 
and  for  his  benefit,  even  by  ai>  intermeddler,  has  the  same  power  to 
ratify  and  confirm  it  that  he  would  have  to  make  a  similar  contract  for 
himself,  and  if  the  power  to  ratify  be  conceded  to  him,  the  fact  of  rati- 
fication must  be  provable  by  the  ordinary  means. 

For  these  reasons  the  distinction  on  which  the  argument  for  the 
defendant  in  error  rests  seems  to  us  to  be  too  narrow. 

The  prior  relations  of  the  parties  lend  great  importance  to  the 
fact  of  silence,  but  it  is  a  mistake  to  make  the  competency  of  the  fact 
dependent  on  those  relations.  I  am  aware  that  Livermore  cites  with 
approbation,  p.  50,  the  opinion  of  civil  law  writers,  that  where  a  vol- 
unteer has  officiously  interfered  in  the  affairs  of  another  person,  and 
made  a  contract  for  him  without  any  color  of  authority,  such  other 
person  is  not  bound  to  answer  a  letter  from  the  intermeddler,  inform- 
ing him  of  the  contract  made  in  his  name,  nor  is  his  silence  to  be  con- 
strued into  ratification.  But  it  is  to  be  remembered  that  such  writers 
are  not  laying  down  a  rule  of  evidence  to  govern  trials  by  jur}',  but  are 
declaring  rather  the  effect  upon  the  judicial  mind  of  the  party's  silence. 

It  is  one  thing  to  say  that  the  law  will  not  imply  a  ratification  from 
silence,  and  a  very  different  thing  to*sa3'  that  silence  is  a  circumstance 
from  which,  with  others,  a  jury  may  imply  it.  Because  evidence  does 
not  raise  a  presumption  so  violent  as  to  force  itself  upon  the  judge  as 
a  conclusion  of  law,  is  the  evidence  therefore  incompetent  to  go  to  a 
jury  as  ground  for  a  conclusion  of  fact?  No  writer  with  a  common 
law  jury  before  his  eyes,  has  ever  maintained  the  afiSrmative  of  this 
proposition.  If  it  could  be  established  it  would  abolish  that  institution 
entirely,  and  refer  every  question  and  all  evidence  to  the  judicial 
conscience. 

But  it  is  time  now  to  remark  that  this  case  is  far  fW>m  being  that 
of  a  mere  volunteer  or  intermeddler.  True  it  is  that  Mr.  Fisher  had 
not  any  proper  authorit}'  to  make  the  new  subscription*  but  Messrs. 
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Binnej  and  Biddle,  the  friends  and  correspondents  of  the  plaintiff,  had 
consulted  him  in  reference  to  the  plaintifif  s  interests  in  this  railroad 
company,  and  as  a  director  of  the  company  he  stood  in  some  sort  as  a 
representative  and  trustee  of  the  plaintiff,  who  was  in  a  foreign  country, 
and  without  any  authorized  agent  here.  The  proposition  that  every 
stockholder  should  subscribe  new  stock  to  the  extent  of  10  per  cent 
was  designed  ;  and  as  the  event  proved,  was  well  designed,  to  retrieve 
the  fortunes  of  the  company,  but  it  was  necessary  to  its  success  that 
every  stockholder  should  come  into  the  arrangement.  The  emergency 
was  pi*essing,  and  Mr.  Fisher,  manifestlj^  acting  in  perfect  good  faith, 
made  the  subscription  for  the  plaintiff,  which  he  believed  the  plaintifl 
would  not  hesitate  to  make  if  personallj'  present. 

When  the  plaintiff  was  fully  informed  that  a  sagacious  financier,  to 
whom  his  chosen  friends  and  correspondents  had  referred  his  interests, 
and  who  stood  in  the  fiduciar}'  relation  of  a  director,  had  pledged  him 
for  a  new  subscription,  which  circumstances  seemed  to  justify  and  de- 
mand, I  say  not  that  he  was  bound  b}'  it,  nor  even  that  he  was  bound 
to  repudiate  it,  but  that  his  delay  for  near  seven  years  either  to  approve 
or  repudiate,  was  a  fact  fit  to  be  considered  by  a  jur}'  on  the  question 
of  ratification.  The  subscription  was  made  in  the  plaintiff's  name,  and 
accepted  b}*  the  compan}*  as  his,  and  it  does  not  appear  that  the}'  knew 
Fisher  was  acting  without  authority.  The  offer  was  to  show  that  it  was 
highly  beneficial  to  the  plaintiff.  It  was  then  such  an  act  as  is  capable 
in  law  of  being  ratified.  The  plaintiff  might  make  it  his  own  by  adop- 
tion. Did  he  adopt  it  ?  He  did  if  he  ever  gave  it  mental  assent.  How 
could  the  company  show  assent  by  an}  thing  short  of  a  written  agree- 
ment, if  not  by  evidence  of  the  nature  of  that  in  the  bill  of  exception? 
The  medium  of  proof,  where  a  mental  purpose  is  the  object  of  inquiry, 
must  conform  to  the  mode  of  manifestation.  To  say  that  you  may 
prove  assent,  but  may  not  give  the  circumstances  in  evidence  fram 
which  it  is  to  be  implied,  is  to  say  nothing. 

Strongly  persuasive  as  we  consider  the  offered  evidence,  we  do  not 
put  our  judgment  so  much  upon  the  strength  as  upon  the  nature  of  it. 
We  think  it  was  calculated  to  convince  a  jury  that  the  plaintiff  did 
indeed  assent  to  and  approve  of  what  Mr.  Fisher  had  done  in  his  be- 
half, and  therefore  it  should  have  been  received  and  submitted. 

If  they  should  find  from  it  the  assent  and  ratification  of  the  plaintiff, 
the  subscription  became,  as  between  him  and  the  company,  a  valid  con- 
tract, and  on  his  failure  to  pay  the  instalments,  the  company  had  a  right 
to  apply  thereto  the  accruing  dividends  on  his  old  stock. 

When  he  pays  what  remains  unpaid  upon  the  instalments,  he  will  be 
entitled  to  his  certificates  of  stock. 

The  defence  under  the  Statute  of  Limitations  was  not  well  taken.  It 
may  be  well  doubted  whether  under  our  Acts  of  Assembly  any  incorpo- 
rated company  can  set  up  the  Statute  of  Limitations  against  a  stock- 
holder's dividends.  It  certainly  cannot  be  done  until  after  a  demand 
and  refusal,  or  notice  to  a  shareholder  that  his  right  to  dividends  is 
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denied.  But  here,  so  far  from  such  notice  having  been  given,  the 
company  recognize  the  plaintiffs  right  to  the  dividends,  and  claim  to 
have  applied  them  to  his  use.  The  statute  can  have  no  place  in  soch 
a  defence. 

Thejtidgment  is  reversed  and  a  venire  de  novo  awarded} 


ANCONA  V.  MABKS. 

Exchequer.     1862. 

[7  JET.  #•  N,  686.] 

The  first  count  of  the  declaration  stated  that  the  defendant,  on,  Ac, 
by  his  check  or  order  for  the  payment  of  money,  directed  to  Messrs. 
Attwood  and  Co.,  bankers,  required  them  to  pay  to  bearer  £100 ;  and 
the  plaintiff  became  the  bearer  of  the  check.  And  the  said  Messrs. 
Attwood  and  Go.  have  not  paid  the  said  check,  whereof  the  defendant 
had  due  notice,  but  did  not  pay  the  same.  Second  count:  that  the 
defendant,  on,  &c.,  by  his  promissory  note,  now  oveixiue,  promised  to 
pay  to  his  own  order  £75  two  months  after  date,  and  the  defendant  in- 
dorsed  the  said  note  to  Herbert  Wright,  who  indorsed  the  same  to  the 
plaintiff,  but  the  defendant  did  not  pay  the  same.  The  third  count  was 
on  a  promissor}'  note  for  £100,  made  and  indorsed  bj*  and  to  the  same 
parties.  The  fourth  count  was  on  a  bill  of  exchange  drawn  by  H. 
Wright  upon  and  accepted  by  the  defendant  for  payment  to  the  order 
of  H.  Wright  of  £100  three  months  after  date,  and  indorsed  by  H. 
Wright  to  the  plaintiff. 

Pleas  {inter  alia).  To  first  count :  that  the  plaintiff  never  was  the 
bearer  or  possessed  of  the  said  check  before  suit.  To  second  count: 
that  the  said  note  was  not  indorsed  to  the  plaintiff  as  aUeged.  To  the 
same  count:  that  the  plaintiff  was  not  at  the  commencement  of  this 
suit  the  lawful  holder  of  the  said  note.  To  third  count:  pleas  similar 
to  those  pleaded  to  the  second  count  To  fourth  count:  that  the 
bill  was  not  indorsed  to  the  plaintiff  as  alleged.  To  same  count: 
that  the  plaintiff  was  not  at  the  commencement  of  thi^  suit  the  lawful 
holder  of  the  said  bill.    Issues  thereon. 

At  the  trial,  before  Martin,  6. ,  at  the  London  Sittings  after  last 
Trinity  Term,  it  appeared  that  the  defendant,  who  was  a  tradesman  at 
Birmingham,  had  indorsed  and  delivered  to  one  Herbert  Wright,  ao 
attorne}'  and  monej'  lender  at  Birmingham,  the  promissory  notes,  bill 
of  exchange  and  check  mentioned  in  the  declaration,  upon  his  discount- 
ing them  for  the  defendant     Wright,  in  his  evidence,  stated  that  he 

1  See  Prince  v.  Oark,  I  B.  &  C.  186  (1823);  Ward  t*.  WiUiams,  26  111.447  (1861), 
Foster  r.  Rockwell,  104  Mass.  167  (1870);  Peck  v.  Ritchey,66  Mo.  114.  120  (1877); 
Excelsior  Stone  Co.,  1  III  App.  273  (1878) ;  Heyn  v,  O'Hagen,  60  Mich.  150  (18S6).— Eft 
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came  to  London  and  saw  Mr.  Tucker,  a  member  of  the  firm  of  Greville 
and  Tucker,  attorneys  in  London,  who  had  occasionally  acted  as  his 
agents.  He  had  with  him  the  check,  promissory  notes  and  bill  of  ex- 
change, and  he  asked  Tucker  to  find  a  client  who  would  lend  his  name 
in  an  action  upon  them.  Tucker  said  there  was  no  difficult}',  as  he  had 
the  authority  of  Ancona  (the  plaintiff).  Wright  then  said,  ^'  I  wish  you 
to  receive  tliese  bills  for  Ancona  and  to  bring  an  action  upon  them  in 
his  name ;  "  and  Wright  then  indorsed  and  delivered  them  to  Tucker. 
On  a  previous  occasion,  Wright  had  a  bill  of  the  defendant's,  and  asked 
Tucker  if  he  could  find  a  client  who  would  allow  his  name  to  be  used  in 
an  action  upon  it,  when  Tucker  mentioned  Ancona,  the  plaintiff,  and 
the  action  was  brought  in  his  name  and  the  money  recovered.  Tucker 
corroborated  Wright's  statement,  and  said  that  at  the  time  he  had  a 
general  authority  from  Ancona  to  use  his  name  for  such  purposes. 
The  check,  notes  and  bill  were  in  his  possession  at  the  time  the  writ 
was  issued.  He  afterwards  communicated  to  the  plaintiff  the  fact  of 
the  action  having  been  brought  in  his  name,  and  he  adopted  it.  The 
plaintiff  stated  that  Greville  and  Tucker  had  used  his  name  before.  He 
had  no  knowledge  that  his  name  was  used  in  this  action  until  after  it 
was  brought,  but  when  he  was  told  of  it  he  was  willing  the  action 
should  go  on.  He  did  not  know  Wright,  and  had  not  instructed 
Greville  and  Tucker  to  bring  the  action. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  plaintiff  was  not 
at  the  time  the  action  was  brought  the  holder  of,  nor  had  he  any  interest 
in  or  possession  of  the  documents  sued  upon,  and  therefore  he  could 
not  have  brought  the  action,  and  consequently  his  ratification  after 
action  brought  could  give  no  validity  to  the  proceedings. 

The  learned  judge  refused  to  nonsuit,  and  told  the  yxvy  that  if  they 
believed  that,  on  a  day  anterior  to  the  action  being  brought,  Wright> 
the  owner  of  the  securities,  gave  them  to  Tucker,  who  received  them 
as  and  for  the  plaintiff  and  to  sue  upon  them  in  his  name,  and  that  the 
plaintiff  subsequently  assented  to  his  name  being  used,  and  ratified  the 
proceedings,  then  such  ratification  had  relation  back  to  the  time 
when  the  securities  were  handed  over  by  Wright  to  Tucker,  and  had 
the  same  effect  as  if  the  plaintiff  had  then  stood  by  and  given  authority 
to  sue  in  his  name,  in  which  case  he  would  be  entitled  to  recover.  A 
verdict  having  been  found  for  the  plaintiff  for  £375,  and  interest, 

Hawkins,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  that  there  was  no  evidence  to  support  (for  the 
plaintiff)  the  issues  on  the  above  pleas ;  and  that  the  learned  judge  mis- 
directed  the  jur}*  in  holding  that  there  was  such  evidence,  and  also  in 
mling  that  ratification  after  action  brought  was  sufficient,  and  telling 
the  jury  that,  if  they  believed  the  evidence  for  the  plaintiff,,  he  was  en« 
titled  to  recover. 

CoUier  (with  whom  was  Macnamara)^  showed  cause. 

The  Court  then  called  on 

Mawkins  and  TindcU  Atkinson,  to  support  the  rule. 
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Pollock,  C.  B.  We  are  all  of  opinion  that  the  rale  ought  to  be  dis- 
charged. There  is  no  doubt  that  the  plaintiff,  at  the  time  the  actioa 
was  brought,  did  not  know  that  his  name  was  used,  but  the  question  is 
whether,  the  securities  having  been  delivered  to  Greville  and  Tucker 
(who  on  a  previous  occasion  had  the  plaintiffs  permission  to  use  bis 
name)  for  the  purpose  of  the  action  being  brought  on  them  in  the  plain- 
tiff's name,  and  the  action  having  been  so  brought,  and  the  plaintiflf  hav- 
ing subsequently  ratified  tbe  proceedings,  he  is  entitled  to  retain  the 
verdict.  1  think  he  is.  In  my  opinion  it  makes  no  difference  whether  tbe 
ratification  is  before  action,  or  after.^  .  .  •  Mule  discharged.- 


KELNER  V.  BAXTER  and  others. 

Common  Pleas.     1866. 

[L.  R.  2  C.  P.  174.] 

The  declaration  was  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  interest,  and  upon  accounts  stated. 

The  defendants  pleaded,  —  first,  never  indebted,  —  secondly,  pay- 
ment,—  thirdly,  as  to  the  claim  for  goods  sold  and  delivered,  and 
goods  bargained  and  sold,  that,  by  agreement  in  that  behalf  made  by 
and  between  the  plaintiff  and  the  defendants  on  behalf  of  a  joint  stock 
compan}'  then  proposed  to  be  formed  under  the  Joint  Stock  Companies 
Act,  1862,  and  to  be  called  The  Gravesend  Royal  Alexandra  Hotel 
Company,  Limited,  the  goods  were  sold  to  and  bought  and  received  by 
the  defendants  upon  the  terms  that  if  the  company,  when  registered, 
should  adopt  the  said  contract,  and  agree  with  the  plaintiff  to  pay  tbe 
agreed  price  of  the  said  goods,  the  goods  should  become  the  property 
of  the  company,  and  the  defendants  should  be  exonerated  and  dis- 
charged from  all  further  liability  in  respect  thereof,  and  that  such 
agreement  of  the  company  should  be  accepted  by  the  plaintiff  in  fall 
satisfaction  and  discharge  of  all  such  liability  ;  that  the  company'  was 
registered  by  the  name  of  The  Gravesend  Alexandra  Hotel  Company, 
Limited,  and,  when  so  registered,  by  agreement  in  that  behalf  made 
with  the  plaintiff,  adopted  the  firat-mentioned  contract ;  and  thereupon, 
and  by  and  with  the  consent  of  the  defendants,  the  goods  became  the 
property  of  the  compan}',  and  the  plaintiff  and  the  company  eventually 
agreed  with  each  other  to  be  bound  by  the  first-mentioned  contract, 
and  the  company  agreed  with  the  plaintiff  to  pa}*  to  the  plaintiff  tiie 
agreed  price  of  the  goods,  and  the  plaintiff  then  before  tbe  action 
accepted  the  agreement  so  made  with  the  company  in  full  satisfaction 
and  discharge  of  the  claims  therein  pleaded  to. 

^  A  passage  not  dealing  with  ratification  has  been  omitted. 

Channell,  Wilde,  and  Martin,  BB.,  delivered  concarring  opinions.— Bn. 

>  Contra:   Wittenbrock  v.  Bellmer,  57  Cal.  12  (1880).— Eo, 
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Fourth  plea,  to  the  claim  for  goods  sold  and  delivered,  and  goods 
bai^ained  and  sold,  that,  by  agreement  in  that  behalf  made  bj  and 
between  the  plaintiff  and  the  defendants  on  behalf  of  a  Joint  stock 
cx>mpan3'  then  proposed  to  be  formed  under  the  Joint  Stock  Companies 
Act,  1862,  and  to  be  called  The  Gravesend  Boyal  Alexandra  Hotel 
Company',  Limited,  the  said  goods  were  sold  to  and  bought  and  re- 
ceived by  the  defendants  on  behalf  of  the  said  intended  company; 
that  the  said  company  was  formed  and  registered  under  the  said  act  by 
the  name  of  The  Gravesend  Hotel  Company,  Limited ;  and  that  after- 
wards and  before  this  suit,  by  agreement  in  that  behalf  made  by  and 
between  the  plaintiff,  the  defendants,  and  the  said  conipanj',  the  goods 
were  transferred  to  and  became  the  property  of  the  compan}*,  and  the 
company  agreed  with  the  plaintiff  to  pay  the  price  thereof,  and  the 
plaintiff  accepted  and  received  such  agreement  on  the  part  of  the  com- 
pany in  full  satisfaction  and  discharge  of  the  claims  therein  pleaded  to. 
Issue  thereon. 

At  the  trial  before  Eble,  C.  J.,  at  the  sittings  in  London  after  last 
Trinity  Term,  the  following  facts  appeared  in  evidence :  The  plaintiff 
was  a  wine  merchant,  and  the  proprietor  of  the  Assembly  Rooms  at 
Gravesend.  In  August,  1865,  it  was  proposed  that  a  companj'  should 
be  formed  for  establishing  a  Joint-stock  hotel  compan}*  at  Gravesend, 
to  be  called  The  Gravesend  Royal  Alexandra  Hotel  Company,  Limited, 
of  which  the  following  gentlemen  were  to  be  the  directors,  viz.,  Mr.  L. 
Calisher,  Mr.  T.  H.  Edmands,  Mr.  M.  Davis,  Mr.  Macdonald,  Mr. 
Hulse,  Mr.  N.  J.  Calisher  (one  of  the  defendants),  and  the  plaintiff. 
The  plaintiff  was  to  be  the  manager  of  the  proposed  company,  and  Mr. 
Dales  (another  of  the  defendants)  was  to  be  the  permanent  architect. 
One  part  of  the  scheme  was  that  the  company  should  purchase  the 
premises  of  the  plaintiff  for  a  sum  of  £5,000,  of  which  £8,000  was  to  be 
paid  in  cash,  and  £2,000  in  paid  up  shares,  the  stock,  etc.,  to  be  taken 
at  a  valuation ;  and  this  was  carried  into  effect  and  completed,  the  other 
defendant  (Baxter)  being  the  nominal  purchaser  on  behalf  of  the  com- 
pan}'.  In  December  a  prospectus  was  settled.  On  the  9th  of  January, 
1866,  a  memorandum  of  association  was  executed  by  the  plaintiff  and 
the  defendants  and  others. 

Pending  the  negotiations  the  business  had  been  carried  on  by  the 

plaintiff,  and  for  that  purpose  additional  stock  had  been  purchased  by 

him ;  nnd  on  the  27th  of  January,  1866,  an  agreement  was  entered 

into  for  the  transfer  of  this  additional  stock  to  the  company,  in  tho 

following  terms :  — 

Jannary  27th,  1866. 

To  John  Dacier  Baxter,  Nathan  Jacob  Calisher,  and  John  Dales,  on 

behalf  of  the  proposed  Gravesend  Royal  Alexandra  Hotel  Company, 

Limited. 

Gentlemen,  —  I  hereby  propose  to  sell  the  extra  stock  now  at  the 

Assembly  Rooms,  Gravesend,  as  per  schedule  hereto,  for  the  sum  o^ 

£900,  payable  on  the  28th  of  February,  1866. 

<$iffned)    John  Kelneb. 
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Then  followed  a  schedale  of  tbe  stock  of  wlDea^  etc.,  to  be  parcfaftsedi 
and  at  the  end  was  written,  as  follows: — 

To  Mr.  John  Kelner. 

Sib,  —  We  have  received  joar  offer  to  sell  the  extra  stodc  as  aborei 
and  hereby  agree  to  and  accept  the  terms  proposed. 

(Signed)    J.  D.  Baxter, 
N.  J.  Causbeb, 
J.  Dales, 
On  behalf  of  the  Gravesend  Royal  Alexandn 
Hotel  Company,  Limited. 

In  pnrsnance  of  this  agreement  the  goods  in  question  were  handed 
over  to  the  company,  and  consumed  by  them  in  the  business  of  tbe 
hotel;  and  on  the  Ist  of  February  a  meeting  of  the  directors  took 
place,  at  which  the  following  resolution  was  passed :  *^  That  the  ar- 
rangement entered  into  by  Messrs.  Calisher,  Dales,  and  Baxter,  on 
behalf  of  the  company,  for  the  purchase  of  the  additional  stock  on  the 
premises,  as  per  list  taken  by  Mr.  Bright,  the  secretary,  and  pointed 
out  by  Mr.  Eelner,  amounting  to  £900,  be,  and  the  same  is  hereby 
ratified."  There  was  also  a  subsequent  ratification  by  the  compao}*, 
Tiz.,  on  the  11th  of  April,  but  this  was  after  the  commencement  of 
the  action. 

The  articles  of  association  of  the  company  were  duly  stamped  on  the 
Idth  of  February,  and  on  the  20th  the  company  obtained  a  certificate 
of  incorporation  under  the  25  &  26  Vict.  c.  89. 

The  company  having  collapsed,  the  present  action  was  broogfat 
against  the  defendants  upon  the  agreement  of  the  27th  of  January. 

On  the  part  of  the  defendants  oral  evidence  was  tendered  for  tbe 
purpose  of  showing  that  it  never  was  intended  that  they  should  be 
personally  liable ;  but  his  lordship  rejected  it.  It  was  then  submitted 
that,  inasmuch  as  the  agreement  was  not  entered  into  by  the  defend- 
ants personally,  but  only  as  agents  for  the  hotel  company,  they  thereby 
incurred  no  personal  obligation  to  the  plaintifl^  who  was  himself  one  of 
the  promoters. 

For  the  plaintiff  it  was  insisted  that,  there  being  no  company  in 
existence  at  the  time  of  the  agreement,  the  parties  thereto  had  rendered 
themselves  personally  liable ;  and  that  there  could  be  no  ratification  of 
the  contract  by  a  subsequent!}*  created  company. 

A  verdict  was  taken  for  the  plaintiff  for  £900,  subject  to  leave  re- 
served to  the  defendants  (upon  giving  security)  to  move  to  enter  a  non- 
suit, on  tbe  ground  that  the  agreement  of  the  27th  of  January  did  not 
make  them  personally  liable. 

Nov.  6,  1866.  Seymour^  Q.  C,  obtained  a  rule  nwt  accordingly, 
and  also  for  a  new  trial  on  the  ground  of  misdirection  on  the  part  of 
the  learned  judge,  ''  in  not  allowing  witnesses  to  be  called  to  oontradiot 
the  plaintiff  as  to  the  defendants'  personal  liability.^ 

Nov.  18,  14.     J.  Brown^  Q.  C,  and  Thesiger^  showed  canse. 

Seymour^  Q.  C,  in  support  of  the  rule. 
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Erle,  G.  J.^  a  difficalty  has  arisen  becaase  the  plaintiff  has  at  the 
head  of  the  paper  addressed  it  to  the  defendants,  ^^on  behalf  of  the 
proposed  Gravesend  Royal  Alexandra  Hotel  Company,  Limited,"  and 
the  defendants  have  repeated  those  words  after  their  signatures  to  the 
document ;  and  the  question  is,  whether  this  constitutes  any  ambiguity 
on  the  face  of  the  agreement,  or  prevents  the  defendants  from  being 
bound  by  it.  I  agree  that  if  the  Gravesend  Royal  Alexandra  Hotel 
Company  had  been  an  existing  companj'  at  this  time,  the  persons  who 
signed  the  agreement  would  have  signed  as  agents  of  the  companj'. 
But,  as  there  was  no  company  in  existence  at  the  time,  the  agreement 
would  be  wholly  inoperative  unless  it  were  held  to  be  binding  on  the 
defendants  personally.  The  cases  referred  to  in  the  course  of  the  argu- 
ment  fully  bear  out  the  proposition  that,  where  a  contract  is  signed 
by  one  who  professes  to  be  signing  *^  as  agent,"  but  who  has  no  princi- 
pal existing  at  the  time,  and  the  contract  would  be  altogether  inopera- 
tive unless  binding  upon  the  person  who  signed  it,  he  is  bound  thereby : 
and  a  stranger  cannot  by  a  subsequent  ratification  relieve  him  from 
that  responsibility.  When  the  company''  came  afterwards  into  exist- 
ence it  was  a  totally  new  creature,  having  rights  and  obligations  from 
that  time,  but  no  rights  or  obligations  by  reason  of  anything  which 
might  have  been  done  before.  It  was  once,  indeed,  thought  that  an 
.inchoate  liability  might  be  incurred  on  behalf  of  a  proposed  compan}*, 
which  would  become  binding  on  it  when  subsequently  formed ;  but  that 
notion  was  manifestly  contrary  to  the  principles  upon  which  the  law  of 
contract  is  founded.  There  must  be  two  parties  to  a  contract ;  and 
the  rights  and  obligations  which  it  creates  cannot  be  transferred  by  one 
of  them  to  a  third  person  who  was  not  in  a  condition  to  be  bound  by  it 
at  the  time  it  was  made.  The  history  of  this  company  makes  this  con- 
struction to  my  mind  perfect!}'  clear.  It  was  no  doubt  the  notion  of 
all  the  parties  that  success  was  certain ;  but  the  plaintiff  parted  with 
bis  stock  upon  the  faith  of  the  defendants'  engagement  that  the  price 
agreed  on  should  be  paid  on  the  daj*  named.  It  cannot  be  supposed 
that  he  for  a  moment  contemplated  that  the  payment  was  to  be  con- 
tingent on  the  formation  of  the  company  by  the  28th  of  Februarj'. 
The  paper  expresses  in  terms  a  contract  to  buy.  And  it  is  a  cardinal 
rule  that  no  oral  evidence  ^hall  be  admitted  to  show  an  intention  differ- 
ent from  that  which  appears  on  the  face  of  the  writing.  I  come,  there- 
fore, to  the  conclusion  that  the  defendants,  having  no  principal  who 
was  bound  originallj^  or  who  could  become  so  by  a  subsequent  ratifi- 
cation, were  themselves  bound,  and  that  the  oral  evidence  offered  is 
not  admissible  to  contradict  the  written  contract 

WiLLES,  J.  I  am  of  the  same  opinion.  Evidence  was  clearly  inad- 
missible to  show  that  the  parties  contemplated  that  the  liabilit}-  on  this 
contract  should  rest  upon  the  company  and  not  upon  the  persons  con- 
tracting on  behalf  of  the  proposed  company.  The  utmost  it  could 
amount  to  is,  that  both  parties  were  satisfied  at  the  time  that  all  would 

^  After  statins  the  caae.  —  Ed. 
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go  smoothly,  and  consequently  that  no  liability  would  ensue  to  the 
defendants.  The  contract  is,  in  substance,  this:  ^'I,  the  plaintiff, 
agree  to  sell  to  3'ou,  the  defendants,  on  behalf  of  the  Gravesend  Royal 
Alexandra  Hotel  Company,  my  stock  of  wines ;  "  and,  **  We,  the  de- 
fendants, have  received  your  offer,  and  agree  to  and  accept  the  terms 
proposed  ;  and  you  shall  be  paid  on  the  28th  of  February  next."  Who 
is  to  pay?  The  companj',  if  it  should  be  formed.  But,  if  the  com- 
panj'  should  not  be  formed,  who  is  to  pay?  That  is  tested  bj'  the  fact 
of  the  immediate  delivery  of  the  subject  of  sale.  If  payment  was  not 
made  by  the  company,  it  must,  if  by  anybody,  be  b}'  the  defendants. 
That  brings  one  to  consider  whether  the  company  could  be  l^ally 
liable.  I  apprehend  the  company  could  only  become  liable  ui)on  a  new 
contract.  It  would  require  the  assent  of  the  plaintiff  to  discharge  the 
defendants.  Could  the  company  become  liable  by  a  mere  ratification? 
Clearly  not.  Ratification  can  only  be  by  a  person  ascertained  at  the 
time  of  the  act  done,  —  by  a  person  in  existence  either  actuall}*  or  in 
contemplation  of  law ;  as  in  the  case  of  assignees  of  bankrupts  and 
administrators,  whose  title,  for  the  protection  of  the  estate,  vests  by 
relation.  The  case  of  an  executor  requires  no  such  ratification,  inas* 
much  as  he  takes  from  the  will.  It  is  unnecessary,  however,  to  pursue 
this  further.  In  addition  to  the  case  cited  at  the  bar,  I  would  refer  to 
Gunn  V.  London  and  Lancashire  Fire  Insurance  Company,  12  C.  B. 
N.  s.  694,  where  this  court,  upon  the  authority  of  Pa3'ne  v.  New  South 
Wales  Coal  and  International  Steam  Navigation  Company,  10  £x.  288, 
held  that  a  contract  made  between  the  projector  and  the  directors  of  a 
joint-stock  company  provisionally  registered,  but  not  in  terms  made 
conditional  on  the  completion  of  the  company,  was  not  binding  npoD 
the  subseqtient  completely  registered  company,  although  ratified  and 
confirmed  by  the  deed  of  settlement:  and  Williams,  J.,  said,  that, 
^^  to  make  a  contract  valid,  there  must  be  parties  existing  at  the  time 
who  are  capable  of  contracting."  That  is  an  authorit}'  of  extreme  im- 
portance upon  this  point ;  and,  if  ever  there  could  be  a  ratification,  it 
was  in  that  case.  Both  upon  principle  and  upon  authorit}-,  therefore, 
it  seems  to  me  that  the  company  never  could  be  liable  upon  this  con- 
tract ;  and,  as  was  put  by  my  lord,  construing  this  document  tU  res 
magis  valeat  qtutm  pereat,  we  must  assume  that  the  parties  contem- 
plated that  the  persons  signing  it  would  be  personallj*  liable.  Putting  in 
the  words  "  on  behalf  of  the  Gravesend  Royal  Alexandra  Hotel  Com- 
pany," would  operate  no  more  than  if  a  person  should  contract  for  a 
quantity  of  corn  ^^on  behalf  of  my  horses."  As  to  the  suggestion 
that  there  should  have  been  a  special  count,  that  is  quite  a  mistake. 
There  need  not  be  a  special  count  unless  there  was  a  person  existing  at 
the  time  the  contract  was  made  who  might  have  been  principal.  The 
common  count  perfectl}'  well  represents  the  character  of  the  liability 
which  these  defendants  incurred.  It  is  quite  out  of  the  question  to 
suppose  that  there  was  any  mistake.  The  document  represents  the 
real  transaction  between  the  parties.  I  think  that  the  course  taken  at 
the  trial  was  perfectly  correct  and  that  the  rule  should  be  discharged* 
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Btles,  J.  I  am  of  the  same  opinion.  At  first,  I  must  confess,  I 
entertained  some  doubt,  the  contract  appearing  on  the  face  of  it  to 
have  been  entered  into  b}'  the  defendants  on  behalf  of  the  company-. 
The  true  rule,  however,  is  that  stated  by  Mr.  Thesiger,  viz.,  that 
persons  who  contract  as  agents  are  generally  personally  responsible 
where  there  is  no  other  person  who  is  responsible  as  principal.  Sup- 
pose this  company  never  came  into  existence  at  all,  could  it  be  doubted 
that  these  defendants  must  be  held  to  have  bound  themselves  per- 
sonally? Then,  was  it  contemplated  that  the  liability  was  conditional 
only  until  the  company  should  be  formed  ?  It  is  said  that  the  contract 
was  ratified  by  the  company  after  it  came  into  existence.  There  could, 
however,  be  no  ratification.     Omnia  ratihabitio  retrotrahitur*  et  man-' 

9 

dcUo  priori  ceguiparatur :  but  the  ratification  must  be  by  an  existing 
person,  on  whose  behalf  the  contract  might  have  been  made  at  the 
time.  That  could  not  be  so  here:  a  subsequent  ratification  by  the 
company  could  only  be  with  the  assent  of  the  plaintiff;  and  then  it 
would  be  a  new  contract.  Mr.  Seymour  contended  that  the  contract 
might  amount  to  a  personal  undertaking  on  the  part  of  the  defendants 
that  the  company  shall  j^Ay,  That  would  make  them  equally  liable. 
Any  objection  on  the  score  of  the  Statute  of  Frauds  would  be  cured 
by  the  Mercantile  Law  Amendment  Act  19  &  20  Vict.  c.  97.  In  no 
way  therefore,  in  which  it  can  be  put,  could  the  companj^  become 
responsible.^  Hule  discharged.* 


GRANT  V.   BEARD  et  al. 
Supreme  Court  of  New  Hahpshibe.     1870. 

[50  N.  H.  129.] 

AssTTMFsrr,  to  recover  for  repairs  on  two  wagons.  The  plaintiff 
alleged  that  the  defendants'  father,  who  brought  the  wagons  to  be  re- 
paired, was  their  agent,  and  could  and  did  bind  them  to  pay  for  the 
repairs.  Whether  the  father  was  the  agent  of  the  defendants,  whether 
the  defendants  owned  the  wagons  or  received  any  benefit  from  the 
repairs,  and  whether  the  defendants  subsequently  assented  to  and  rati- 
fied  the  contract,  were  questions  in  dispute  on  which  the  evidence  was 
conflicting. 

The  plaintiff  testified  that  the  defendants'  father  told  him  that  he 
was  acting  as  agent  for  his  two  boys  in  the  army  (the  defendants). 

1  Keating,  J.,  delivered  a  concurring  opinion.  —  Ed. 

2  Ace. :  Scott  V,  Lord  Ebury,  L.  U.  2  C.  P.  255  (1867) ;  In  re  Empress  Engineering 
Co.,  16  Ch.  D.  125  (C.  A.  1881);  In  re  Northnmberiand  Avenne  Hotel  Co.,  33  Ch.  D. 
16  (1886). 

Contra:  Whitney  v.  Wyman,  101  U.  S.  392  (1879) ;  Oakes  v.  Cattaraugus  Water 
Co..  143  N.  Y.  430  (1894). 

See  Howard  v.  Patent  Ivory  Co.,  38  Ch.  D.  156, 164  (1S88);  McArthur  v.  Times 
Printing  Co.,  48  Minn.  319  (1892).  — Ed. 
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The  plaintiff  further  testified  that  lie  gave  the  credit  to  the  defendants, 
though  he  charged  the  work  on  his  book  to  the  father,  because  he  did 
not  know  the  names  of  the  defendants. 

The  plaintiff's  evidence  tended  to  show  that  the  defendants,  in  thdr 
father's  lifetime,  some  time  after  the  repairs  were  made,  said  the  plain- 
tiff*s  bill  was  all  right ;  that  they  paid  part  of  it,  and  promised  to  pay 
the  balance. 

The  jur}'  were  instructed,  that  if  the  father  was  the  duly  aathorized 
agent  of  the  defendants  to  make  the  contract  and  bind  them,  the  de- 
fendants would  be  liable  in  this  action. 

The  jury  were  also  instructed  that,  in  deciding  whether  the  father 
was  authorized  b}'  his  sons  (before  the  repairs  were  made)  to  make 
such  a  contract  as  their  agent,  the  jury  could  consider  the  subsequent 
assent  of  the  sons  (if  they  found  such  assent)  as  evidence,  from  which, 
if  the  jur}*  saw  fit,  they  might  find  that  the  father  was  authorized  to 
act  as  agent  when  he  got  the  repairs  done ;  and  that,  so  far  as  this 
question  of  prior  authority  was  concerned,  the  assent  was  evidence 
competent  to  be  considered  against  the  defendants,  whether  they  owned 
the  wagons  or  received  any  benefit  fh>m  the  repairs,  or  not. 

Among  other  things  the  jury  were  further  instructed  that,  if  they 
found  that  the  defendants  did  not  authorize  their  father  to  make  the 
contract  as  their  agent,  but  afterwards  assented  to  what  he  had  done, 
their  assent  would  not  make  them  liable  in  this  action  unless  they 
owned  the  wagons  at  the  time  they  were  repaired,  or  received  some 
benefit  from  the  repairs.    To  this  last  instruction  the  plaintiff  excepted. 

The  plaintiff  requested  tlie  following  instruction  :  ^'  If  the  Jury  find 
that  the  father  procured  the  credit  as  the  agent,  either  actual  or 
assumed^  of  the  defendants,  and  the  credit  was  really  given  to  them, 
then  the  subsequent  ratification  by  the  defendants  will  bind  them,  even 
though  they  may  not  have  received  the  benefit  of  the  credit" 

The  instruction  was  not  given,  and  the  plaintiff  excepted.  Verdict 
for  the  defendants. 

Motion  to  set  aside  the  verdict. 

J,  H.  Benton^  Jr.y  for  the  plaintiff. 

Fletcher  Jb  Hexpjooody  for  the  defendants. 

Foster,  J.  The  ratification,  upon  full  knowledge  of  all  the  dream- 
stances  of  the  case,  of  an  act  done  by  one  who  assumes  to  be  an  agent, 
is  equivalent  to  a  prior  authority.  By  such  ratification  the  party  will 
be  bound  as  full}*,  to  all  intents  and  purposes,  as  if  he  had  originally 
given  express  authority  or  direction  concerning  the  act 

A  paix)l  contract  may  be  ratified  by  an  express  parol  recognition  of 
the  act,  ^^  ^y  conduct  implying  acquiesoenoe,  or  by  silence  when  the 
party,  in  good  faith,  ought  to  speak.  And  so  the  principal  may  be 
estopped  to  deny  the  agent's  original  authority.  Story  on  Agency, 
§  239;  Metcalf  on  Contracts,  112;  Hatch  v.  Taylor,  10  N.  H.  638; 
Despatch  Line  v.  Bellamy  Manf.  Co.,  12  N.  H.  232 ;  Davis  v.  School 
District,  44  N.  H.  399  ;  Warren  v.  Wentworth,  45  N.  H.  564 ;  Forsyth  r. 
Day,  46  Me.  194 ;  Ohio  &  Mississippi  R.  Co.  v.  Middleton,  20  111.  629. 
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Such  ratification  relates  back  to  and  incorporates  the  original  con- 
tract or  transaction,  so  that,  as  between  the  parties,  their  rights  and 
interests  are  to  be  considered  as  arising  at  the  time  of  the  original  act, 
and  not  merely  from  the  date  of  the  ratification  ;  and  a  suit  to  enforce 
the  obligation  assumed  by  the  party  who  ratifies  is,  to  all  intents  and 
purposes,  a  suit  founded  upon  the  original  act  or  contract,  and  not  on 
the  act  of  ratification.  Davis  v.  School  District,  before  cited ;  Low  v* 
Railroad,  46  N.  H.  284  ;  Doggett  v.  Emerson,  8  Story,  737 ;  Mason  v. 
Crosby,  1  Woodb.  &  M.  342 ;  Clark's  Executors  v.  Van  Riemsdj'k,  9 
Cr.  153  ;  Culver  v.  Ashley,  19  Pick.  301 ;  Forsyth  v.  Day,  before  cited. 

Therefore  the  original  consideration  applies  to  the  ratification,  thus 
made  equivalent  to  an  original  contract,  and  supports  the  implied  prom- 
ise upon  which  the  present  action  is  founded. 

The  ratification  operates  directlj*,  and  not  merely  as  presumptive  evi- 
dence that  the  act  was  originally  done  by  the  authority  of  the  defend- 
ants ;  and  thei*efore  it  is  unnecessarj'  to  consider  whether  or  not  the 
evidence  tends  to  show  an  original  authority.  The  subsequent  assent 
is,  per  8€^  a  confirmation  of  the  agent's  act ;  and  there  is  no  valid 
distinction  between  a  ratification  of  the  agent's  act  and  a  direct  and 
original  promise  to  pay  for  the  services  rendered  by  the  plaintiff. 
Wherever  there  would  have  been  a  consideration  for  the  original  en- 
gagement if  no  agent  or  party  assuming  to  act  as  agent  had  inter- 
vened, such  original  consideration  is  suflScient  to  sustain  the  act  of 
ratification. 

In  none  of  the  cases  cited  is  the  subject  of  a  new  consideration,  to 
Rupport  the  ratification,  alluded  to  as  necessary ;  but  the  logical  de- 
duction fix>m  the  principle  that  the  ratification  relates  back  to  and 
covers  the  original  agreement,  is  wholly  inconsistent  with  such  a  prop- 
osition ;  and  the  contrarj'  doctrine  is  expressly  held  in  numerous 
cases.  Commercial  Bank  of  Buffalo  v.  Warren,  15  N.  Y.  Rep.  583, 
and  cases  cited. 

There  was  abundant  evidence,  in  the  present  case,  from  which  the 
jury  might  have  found  that  the  defendants  owned  the  wagons  and  re- 
ceived a  positive  benefit  from  the  repaire ;  but  such  evidence  and  such 
finding  were  wholly  unnecessary,  because  it  is  not  material  that  the 
party  making  the  promise  should  receive  a  benefit  from  the  other  part^^'s 
act ;  it  is  sufl^cient  if  any  trouble,  prejudice,  expense,  or  inconvenience 
accrued  to  the  party  to  whom  the  promise  is  made.  Metcalf  on  Con- 
tracts, 163  ;  1  Parsons  on  Contracts,  431. 

We  are  therefore  of  the  opinion  that  the  instruction  of  the  court  to 
the  jury  ^^  that  if  they  found  that  the  defendants  did  not  authorize 
their  father  to  make  the  contract  as  their  agent,  but  afterwards 
assented  to  what  he  had  done,  their  assent  would  not  make  them  liable 
unless  they  owned  the  wagons  at  the  time  they  were  repfiired,  or  re* 
ceived  some  benefit  from  the  repairs,"  was  erroneous;  and  for  this 
reason  the  verdict  must  be  set  aside,  and  a 

Jfew  tried  granted* 
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BROOK  V.  HOOK 
Exchequer.     1871. 

[L,  R.  6  Ex.  89.] 

Declaration  on  a  promissory  note.  Plea:  traversing  the  making 
of  the  note.     Issue. 

At  the  trial  before  Martin,  B.,  at  the  Bristol  Summer  Assizes, 
1870,  the  following  facts  were  proved :  In  July,  1868,  Richard 
Jones,  a  brother-in-law  of  the  defendant,  applied  to  the  plaintiff  for 
a  loan  of  £50.  The  plaintiff  declined  to  lend  the  money  unless  a 
substantial  name  was  given  as  securit}*.  Jones  said  that  he  thought 
the  defendant  would  join  him  in  a  note,  and  one  was  soon  afterwards 
given  to  the  plaintiff,  purporting  to  be  signed  by  Jones  and  the  de* 
fendant,  which  was  renewed  and  eventually  partij'  paid  off  bj*  Jones. 
On  the  7th  of  November,  1869,  there  was  a  balance  of  £20  remaining 
due,  and  on  that  day  the  plaintiff  received  by  post  from  Jones  die 
note  now  sued  on,  which  was  in  these  terms :  — 

Yatton,  Nov.  7,  1869.  Three  months  after  date  we  Jointly  and 
severally  promise  to  pay  Mr.  Brook,  or  his  order,  the  sum  of  £28  for 
value  received. 

Richard  Hook. 

Richard  Jones. 

On  the  17th  of  December,  1869,  whilst  the  note  was  still  current, 
the  plaintiff  saw  the  defendant,  who  denied  his  signature.  The  plain- 
tiff then  said  that  it  must  be  a  forgery  by  Jones,  and  that  he  woald 
consult  a  lawyer  as  to  taking  criminal  proceedings  against  him.  The 
defendant  replied  that  he  would  rather  pay  tlie  money  than  that  Jones 
should  be  prosecuted,  and,  subsequently,  at  the  plaintiff's  instance, 
signed  the  following  memorandum,  at  the  same  time  again  denying 
that  he  had  ever  signed,  or  given  Jones  authority  to  sign,  the  note :  — 

Memorandum ;  that  I  hold  myself  responsible  for  a  bill,  dated 
Nov.  7tb,  1869,  for  twentj'  pounds,  bearing  my  signature  and  Richard 
Jones',  in  favor  of  Mr.  Brook.     Huntspill,  Dec.  17th,  1869. 

Richard  Hook. 

It  was  not  disputed  that  the  signature  to  the  note  was  forged,  or 
that  the  defendant  had,  in  fact,  signed  this  memorandum.  The 
learned  judge  directed  the  jurj-  that  the  plaintiff  was  entitled  to  the 
verdict,  if  the  defendant  had  signed  the  memorandum,  the  construc- 
tion of  the  document  being,  in  his  judgment,  a  question  for  him,  and 
his  opinion  being  that  it  amounted  to  a  ratification  of  the  contract 
professedly  made  in  the  defendant's  name  on  the  face  of  the  note.  A 
verdict  was  accordingly  entered  for  the  plaintiff.  In  Michaelmas 
Term,  1870,  a  rule  was  obtained  by  the  defendant,  calling  on  the 
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plaintiff  to  show  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  evidence,  and  for  misdirection  in  this, 
that  the  learned  judge  directed  the  jury  that  the  only  question  for 
them  was,  whether  the  memorandum  of  the  17th  of  December  was 
signed  b}'  the  defendant. 

Kingdon^  Q.  C,  Collins^  and  J?.  D.  Bennett  showed  cause.^ 

Lopes,  Q.  C,  and  Poole,  in  support  of  the  rule.* 

Cur.  adv.  vult, 

Kellt,  C.  B.*  Upon  this  evidence  it  has  been  contended  on  behalf 
of  the  plaintiff  that  this  paper  was  a  ratification  of  the  making  of  the 
DOte  by  the  defendant,  and,  upon  the  principle  omnis  rcUihabitio 
retrotrahitur  et  mandato  priori  csquiparatur,  the  jurj*  were  directed 
to  find  that  the  note  was  the  note  of  the  defendant,  and  that  the  plain- 
tiff was  entitled  to  the  verdict. 

I  am  of  opinion  that  this  verdict  cannot  be  sustained,  and  that  the 
learned  judge  should  have  directed  a  verdict  for  the  defendant ;  or  at 
least,  have  left  a  question  to  the  Jury  as  to  the  real  meaning  and  effect 
of  the  memorandum  and  the  conversation  taken  together;  and  this, 
first,  upon  the  ground  that  this  was  no  ratification  at  all,  but  an  agree- 
ment upon  the  part  of  the  defendant  to  treat  the  note  as  his  own,  and 
become  liable  upon  it,  in  consideration  that  the  plaintiff  would  forbear 
to  prosecute  his  brother-in-law  Jones;  and  that  this  agreement  is 
against  public  policy  and  void,  as  founded  upon  an  illegal  considera- 
tion. Secondly,  the  paper  in  question  is  no  ratification,  inasmuch  as 
the  act  done  —  that  is,  the  signature  to  the  note  —  is  illegal  and  void ; 
and  that  although  a  voidable  act  may  be  ratified  by  matter  subsequent, 
it  is  otherwise  when  an  act  is  originally  and  in  its  inception  void. 

Many  cases  were  cited  to  show  that  where  one  sued  upon  a  bill  or 
note  has  declared  or  admitted  that  the  signature  is  his  own,  and  has 
therebj'  altered  the  condition  of  the  holder  to  whom  the  declaration  or 
admission  has  been  made,  he  is  estopped  from  denying  his  signature 
upon  an  issue  joined  in  an  action  upon  the  instrument.  But  here  there 
was  no  such  declaration  and  no  such  admission  ;  on  the  contrar}',  the 
defendant  distinctly  declared  and  protested  that  his  alleged  signature 
was  a  forgery ;  and  although  in  the  paper  signed  b}'  the  defendant  he 
describes  the  bill  as  bearing  his  own  signature  and  Jones',  I  am  of 
opinion  that  the  true  effect  of  the  paper,  taken  together  with  the  pre- 
vious conversation,  is,  that  the  defendant  declares  to  the  plaintiff: 
*'  If  you  will  forbear  to  prosecute  Jones  for  the  forgery  of  mj'  signa- 
ture, I  admit  and  will  be  bound  bj*  the  admission,  that  the  signature 
is  mine.''  This,  therefore,  was  not  a  statement  by  the  defendant  that 
the  signature  was  his,  and  which,  being  believed  by  the  plaintiff,  in- 

^  In  the  coarse  of  this  argament,  Kelly,  C.  B.,  said  :  "  The  defendant  could  not 
latif J  an  act  which  did  not  profess  to  be  done  for  him  or  on  his  acconnt."  —  Ed. 

^  In  the  coarse  of  this  ar/rnment,  Chanvell,  B.,  said :  "  The  doctrine  of  estoppel 
b  qoite  distinct  from  that  of  ratification,  and  is  based  on  different  premises.'' — Ed. 

'  After  stating  the  case.  —  Ed. 
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duced  him  to  take  the  note,  or  in  any  way  alter  his  condition ;  but, 
on  the  contrary,  it  amounted  to  the  corrapt  and  illegal  contract  before 
mentioned,  and  worked  no  estoppel  precluding  the  defendant  from 
showing  tlie  truth,  which  was  tliat  the  signature  was  a  forgerj',  and 
that  the  note  was  not  bis  note. 

In  all  the  cases  cited  for  the  plaintiff  the  act  ratified  was  an  act 
pretended  to  have  been  done  for  or  under  the  authoritj*  of  the  party 
sought  to  be  charged ;  and  such  would  have  been  the  case  here,  if 
Jones  had  pretended  to  have  had  the  authority  of  the  defendant  to  pat 
his  name  to  the  note,  and  that  he  had  signed  the  note  for  the  defend- 
ant accordingly,  and  had  thus  induced  the  plaintiff  to  take  it  In  that 
case,  although  there  had  been  no  previous  authorit}',  it  would  have 
been  competent  to  the  defendant  to  ratify  the  act,  and  the  maxim 
before  mentioned  would  have  applied.  But  here  Jones  had  forged  the 
name  of  the  defendant  to  the  note,  and  pretended  that  the  signature 
was  the  defendant's  signature ;  and  there  is  no  instance  to  be  found 
in  the  books  of  such  an  act  being  held  to  have  been  ratified  by  a  sub- 
sequent recognition  or  statement.  Again,  in  the  cases  cited,  the  act 
done,  though  unauthorized  at  the  time,  was  a  civil  act,  and  capable  of 
being  made  good  b}'  a  subsequent  rectognition  or  declaration ;  but  no 
authorit}'  is  to  be  found  that  an  act  which  is  itself  a  criminal  offence 
is  capable  of  ratification.  The  decision  at  nisi  prius  of  Mr.  Justice 
Crompton  referred  to  In  argument  is  inapplicable,  it  being  uncertain 
whether  the  plaintiff  in  that  case  knew  that  the  alleged  signature  of 
the  defendant  was  forged,  and  there  being  no  Illegal  contract  in  that 
case  to  forbear  to  prosecute.  The  same  observation  may  be  made 
upon  the  case  from  Ireland  cited  upon  the  authority  of  Mr.  Justice 
Burton.  I  am  therefore  of  opinion  that  the  rule  must  be  made  abso- 
lute for  a  new  trial,  and  that  upon  this  evidence  the  Jury  ought  to 
have  been  directed  to  find  a  verdict  for  the  defendant,  or  at  all  events 
(which  is  enough  for  the  purpose  of  this  rule)  that  if  any  question 
should  have  been  left  to  the  jury  it  ought  to  have  been  whether  the 
paper  and  the  conversation  taken  together  did  not  amount  to  the  Qle- 
gal  agreement  above  mentioned.  My  Brothers  Chaknell  and  Pegott 
concur  in  this  judgment.^  Hide  absolute.* 

^  The  two  decisions  mentioned  in  the  above  opinion  are  s  nisi'  prius  case  rtated  in 
Ashpitel  V.  Bryan,  3  B.  &  S.  474,  492-493  (1863);  and  a  case  in  the  Qoeen's  Bench 
of  Ireland,  Wilkinson  v.  Stoney,  1  Jebb  &  S.  509  (1839). 

Martin,  B.,  delivered  a  dissenting  opinion.  —  Ed. 

*  Ace:  Workman  v,  Wright,  33  Ohio  St  405  (1878);  Shislftr  v.  Vandike,  92  Pit 
447  (1880). 

Contra:  Greenfield  Bank  t;.  Crafts,  4  Allen,  447  (1862),  where  Dbwst,  J.,  for  tiie 
conrt,  said :  — 

'*  But  it  is  now  urged  on  the  part  of  the  defendants,  that  these  signatures  were 
bcapable  of  such  adoption  or  ratification. 

**  As  to  this  objection,  it  is  clear  that  it  cannot  be  maintained  upon  the  groond  of  the 
form  of  the  signatures  merely^  This  form  of  signature,  though  not  the  more  usosl 
manner  of  signing  by  an  agent,  does  not  preyent  the  person  whose  name  is  placed  on 
the  note  from  being  legally  holden,  upon  proof  that  the  signature  was  ynwkndf 
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authorized,  or  sabseqaently  adopted.  YarionB  similar  cases  will  be  found,  where  the 
party  has  been  charged,  where  the  name  of  the  principal  appears  upon  the  note  ac- 
companied with  no  indications  of  the  fact  of  its  having  been  signed  by  another  hand. 
It  was  so  in  Watkins  v.  Vince,  2  Stark.  R.  368,  in  Merrifield  v.  Farritt,  11  Gush.  591, 
and  Brigham  v.  Peters,  1  Gray,  147.  Wherever  such  signature  by  the  hand  of 
another  was  duly  authorized,  and  also  where  a  note  was  thus  executed  under  an 
honest  belief  by  the  party  signing  the  name  that  he  was  thus  authorized,  we  appre- 
hend that  there  can  be  no  doubt  that  it  would  be  competent,  in  the  case  first  stated, 
to  maintain  an  action  upon  the  same,  upon  proof  of  the  previous  authority  thus  to 
sign  the  name,  or,  in  the  latter,  upon  proving  that  the  signature,  although  at  the 
time  unauthorized,  was  subsequently  adopted  and  ratified  by  the  party  whose  name 
appears  as  promisor.  Nor  is  it  necessary,  to  establish  a  ratification,  that  there  has 
been  any  previous  agency  created.  An  act  wholly  unauthorized  may  be  made  valid 
by  a  subsequent  ratification.  This  may  be  so,  although  the  actor  was  an  entire 
stranger  as  to  any  business  relations.    Culver  v,  Ashley,  19  Pick.  301. 

'*  The  only  qnestion  upon  this  part  of  the  case  is,  whether  a  signature,  made  by  an 
unauthorized  person  under  such  circumstances  as  show  that  the  party  placing  the 
name  on  the  note  was  thereby  committing  the  crime  of  forgery,  can  be  adopted  and 
ratified  by  any  acts  and  admissions  of  the  party  whose  name  appears  on  the  note, 
however  full,  'and  intentionally  made  and  designed  to  signify  an  adoption  of  the 
signature.  The  defendants  insist  that  it  cannot,  by  such  evidence  as  would  in  other 
cases  warrant  the  jury  in  finding  an  adoption  ;  and  that  nothing  short  of  an  estoppel, 
having  the  element  of  actual  damage  from  delay  or  postponement,  occasioned  by  the 
acts  of  the  person  whose  name  is  borne  upon  the  note,  misleading  the  holder  of  it, 
will  have  this  effect.  As  to  the  person  himself  whose  name  is  so  signed,  it  is  difficult 
to  perceive  any  sound  reason  for  the  proposed  distinction,  as  to  the  effects  of  ratifying 
sn  unauthorized  act,  in  the  two  supposed  cases. 

"  In  the  first  case,  the  actor  has  no  authority  any  more  than  in  the  last.  The  con- 
tract receives  its  whole  validity  from  the  ratification.  It  may  be  ratified,  where  there 
was  no  pretence  of  agency.  Th  the  other  case,  the  individual  who  presents  the  note 
thus  signed  passes  the  same  as  a  note  signed  by  the  promisor,  either  by  his  own 
proper  hand,  or  written  by  some  one  by  his  authority.  It  was  clearly  competent,  if 
duly  authorized,  thus  to  sign  the  note.  It  is,  as  it  seems  to  us,  equally  competent  for 
the  party,  he  knowing  all  the  circumstances  as  to  the  signature  and  intending  to 
adopt  the  note,  to  ratify  the  same,  and  thus  confirm  what  was  originally  an  unau- 
thorized and  illegal  act.  We  are  supposing  the  case  of  a  party  acting  with  full 
knowledge  of  the  manner  the  note  was  signed,  and  the  want  of  authority  on  the  part 
of  the  actor  to  sign  his  name,  but  who  understandingly  and  unequivocaUy  adopts  the 
signature,  and  assumes  the  note  as  his  own.  It  is  difficult  to  perceive  why  such  adop- 
tion should  not  bind  the  party  whose  name  is  placed  on  the  note  as  promisor,  as 
effectually  as  if  he  had  adopted  the  note  when  executed  by  one  professing  to  be 
authorized,  and  to  act  as  an  agent,  as  indicated  by  the  form  of  the  signature,  but  who 
in  fact  had  no  authority. 

"  It  is  however  urged  that  public  policy  forbids  sanctioning  a  ratification  of  a  forged 
note,  as  it  may  have  a  tendency  to  stifle  a  prosecution  for  the  criminal  offence.  It 
would  seem,  however,  that  this  must  stand  upon  the  general  principles  applicable  to 
other  contracts,  and  is  only  to  be  defeated  where  the  agreement  was  upon  the  under* 
standing  that  if  the  signature  was  adopted  the  guilty  party  was  not  to  be  prosecuted 
for  the  criminal  offence."  —Ed. 
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STRASSER  V.  CONKLIN. 
Supreme  Court  of  Wisconsin.    1882. 

[54  Wis.  102.] 

Appeal  from  the  Circuit  Court  for  Outagamie  County. 

The  facts  in  this  case  are  substantially  as  follows :  One  Fisher  sold 
and  conveyed  to  one  Craney  two  lots  in  the  village  of  Seymour,  od 
which  was  a  hotel.  Craney  gave  Fisher  his  promissory  notes  (pre- 
sumably for  purchase  money)  for  $2,300,  and  executed  to  Fisher  a 
mortgage  on  the  lots  to  secure  payment  thereof.  These  securities  are 
dated  February  26,  1876.  At  the  same  time  Fisher  assigned  to  Craney 
two  policies  of  insurance  for  $13,000  each,  on  the  personal  property 
in  such  hotel ;  and  the  policies,  in  case  of  loss,  were  made  pajable  to 
Fisher  as  his  interest  might  appear.  March  13,  1876,  Fisher  sold  and 
transferred  the  notes  and  mortgage  of  Craney  to  the  plaintiff.  April 
1,  1876,  Craney  and  wife  conveyed  the  mortgaged  premises  to  the 
defendant  The  consideration  expressed  in  the  deed  is  $4,000.  It 
contains  the  covenants  usual  in  a  warranty  deed,  with  the  following 
limitation  or  exception  to  the  covenants  of  seizin  and  against  incam- 
brances :  *'  Except  a  mortgage  thereon  for  the  sum  of  $2,300,  dated 
February  26,  1876."  At  the  same  time  Craney  assigned  to  the  de- 
fendant both  of  said  policies  of  insurance.  About  June  1st  one  of  tite 
policies  expired,  and  the  defendant  procured  its  renewal.  Without 
the  direction  of  the  defendant,  the  renewed  policy  also  provided  that 
the  loss,  if  any,  should  be  payable  to  Fisher  as  his  interest  might  ap- 
pear. The  defendant  paid  Craney  $1,700  on  account  of  the  purchase 
money,  and  it  does  not  appear  that  he  gave  any  note  or  written 
acknowledgment  for  the  residue  thereof.  Soon  after  the  transactioDS 
above  stated,  the  hotel  building  and  some  or  all  of  the  insured  prop- 
erty was  destroyed  by  fire.  The  loss  was  afterwards  adjusted  between 
the  defendant  and  the  insurers  at  $795.27,  and  drafts  for  that  amoont, 
paj'able  to  the  defendant  and  Fisher,  were  forwarded  to  the  agent  of 
the  insurance  companies  at  Appleton.  Fisher  had  ceased  to  have  any 
interest  in  the  insurance  money,  but  plaintiff  claimed  the  money  by 
virtue  of  the  assignment  to  him  of  the  Crane}*  mortgage.  The  defend- 
ant claimed  that  the  money  belonged  to  him  absolutely,  and  refused 
to  assign  the  policies  to  the  plaintiff  upon  request  of  the  latter.  Jalj 
3,  1876,  the  plaintiff  gave  one  Herman  Erb,  of  Appleton,  a  power  of 
attorney  authorizing  him  to  collect  and  receive  the  money  on  said 
policies.  Erb  thereupon  assumed  to  act  as  the  agent  of  the  plaintiff 
in  respect  to  his  whole  business  with  the  defendant,  and  entered  into 
an  agreement  with  the  latter  on  behalf  of  the  plaintiff,  to  the  effect 
that  the  plaintiff  should  receive  from  the  insurance  agent  $653.27  of 
the  insurance  mone3%  and  from  the  defendant  a  conveyance  of  the 
mortgaged   premises  in   full  paj^ment  and  satisfaction  of  his  cUuB 
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against  the  defendant  on  the  Craney  mortgage.  The  plaintiff  was 
soon  after  fully  informed  of  what  Erb  had  done  in  his  behalf,  and  the 
terms  of  the  settlement  negotiated  by  him  with  the  defendant.  Having 
such  information,  the  plaintiff  received  the  above  amount  of  insurance 
money  from  Erb,  but,  at  the  same  time,  denied  his  authorit}'  to  make 
the  settlement,  and  refused  to  accept  the  convej'ance  of  the  mortgaged 
premises  which  the  defendant  had  duly  executed  and  left  with  Erb. 
The  plaintiff  has  not  offered  to  return  such  insurance  money  to  the 
defendant,  but  has  applied  it  upon  the  Crane}'  mortgage.  This  action 
was  brought  to  recover  the  balance  of  the  mortgage  debt  of  $2,300, 
after  deducting  therefrom  the  insurance  money  received  by  the  plain- 
tiff. It  is  alleged  in  the  complaint,  and  the  testimony*  tends  to  prove, 
not  only  that  the  defendant  purchased  tlie  mortgaged  premises  subject 
to  the  Craney  mortgage,  and  that  the  amount  of  the  mortgage  debt 
was  deducted  from  the  price  agreed  to  be  paid  for  the  premises,  but 
also  that  he  expressly  agreed  with  Craney,  by  parol,  to  pay  such  debt. 
On  the  other  hand,  the  defendant  denies  in  his  answer  and  in  his 
testimonj*  that  he  made  any  such  agreement.  He  also  alleges  the 
settlement  with  Erb,  the  pav'ment  to  the  plaintiff  of  the  insurance 
mone}',  and  the  execution  of  the  conveyance  of  the  mortgaged  prem- 
ises to  him,  as  an  accord  and  satisfaction  of  the  cause  of  action 
stated  in  the  complaint  On  the  foregoing  facts,  which  appear  from 
the  pleadings  and  proofs,  the  court  directed  the  jury  to  And  for  the 
defendant,  and  they  did  so.  The  plaintiff  appealed  from  the  judgment 
entered  pursuant  to  the  verdict 

Barnes  tt  Ooodland^  for  the  appellant. 

Collins  it  Pierce^  for  the  respondent 

Lton,  J.^  No  rule  of  law  is  more  firmly  established  than  the  rule 
that  if  one,  with  full  knowledge  of  the  facts,  accepts  the  avails  of  an 
unauthorized  treaty  made  in  his  behalf  by  another,  he  thereb}'  ratifies 
such  treaty,  and  is  bound  by  its  terms  and  stipulations  as  fully  as  he 
would  be  had  he  negotiated  it  himself.  Also,  a  ratification  of  part  of 
an  unauthorized  transaction  of  an  agent  is  a  confirmation  of  the  whole. 
If  authorities  are  desired  to  propositions  so  plain  as  these,  the}*  abound 
in  the  decisions  of  this  court,  many  of  which  are  cited  in  the  briefs  of 
counsel.  Under  the  above  rules  it  is  entirely  immaterial  whether  Erb 
was  or  was  not  authorized  to  make  the  settlement  with  the  defendant. 
If  not  authorized,  the  plaintiff,  by  receiving  the  money  with  full  knowl- 
edge of  the  terms  of  settlement,  ratified  and  confirmed  what  he  did, 
and  cannot  now  be  heard  to  allege  his  agent's  want  of  authority. 

It  will  not  do  to  say  that  the  plaintiff  was  entitled  to  the  money  he 
received,  and  might  receive  and  retain  it  as  his  own  without  regard  to 
the  settlement  That  was  the  very  point  of  the  controversy  between 
the  parties.  Manifestly  each  claimed  the  money  in  good  faith,  and 
we  cannot  determine  from  the  recoi*d  before  us  which  was  entitled  to 

1  After  stating  the  case.  — ^Ed. 
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it ;  and  it  is  immaterial  whether  one  or  the  other  was  so  entitled,  there 
being  a  real  controversy  between  them  on  that  qaestioo.  It  wtt 
therefore  a  very  proper  case  for  negotiation  and  compromise  between 
them ;  and  under  the  circumstances  they  must  both  be  held  bound  bj 
the  settlement.  The  evidence  of  ratification  is  conclusive,  and  there 
was  nothing  for.  the  jury  to  determine  in  that  behalf.  Hence,  the 
court  properlj'  directed  the  jury  to  find  for  the  defendant 

The  foregoing  views  dispose  of  the  case,  and  render  it  nnnecessaiy 
to  determine  the  question,  which  was  very  ably  argued  hy  oounseli 
whether  a  parol  agreement  b}'  the  defendant  to  pay  the  mortgage  debt 
(if  he  so  agreed)  is  within  the  statute  of  frauds,  and  therefore  invalid. 
We  leave  that  question  undetermined. 

By  the  court.  —  The  judgment  of  the  circuit  ooart  is  affirmed.^ 


DEMPSEY   V.  CHAMBERS. 
Supreme  Judicial  Court  of  Massachusetts.     1891. 

[154  M<U8.  330.] 

Tort.  Trial  in  the  Superior  Court,  before  Thompson,  J.,  who 
allowed  the  following  bill  of  exceptions :  — 

^^  This  was  an  action  to  recover  for  an  iiijurj'  to  tlie  plaintiff's  build* 
ing,  the  injury  consisting  in  the  breaking  of  a  light  of  plate  glass  in 
the  front  of  said  building.  The  plaintiff  claimed  that  the  glass  was 
broken  by  the  carelessness  of  the  defendant's  servant.  It  appeared  at 
the  trial,  that  the  glass  was  broken  by  one  McCnllock,  while  he  was 
engaged  in  delivering  a  load  of  coal  to  the  plaintiff,  which  had  been 
ordered  by  the  plaintiff  of  the  defendant,  who  was  a  dealer  in  ooaL 
The  defendant  claimed,  and  offered  evidence  tending  to  show,  that  at 
the  time  of  the  delivery  of  the  coal  McCuUock  was  not  his  servant  or 
in  his  employ,  and  undertook  to  deliver  the  coal  without  his  direction 
or  knowledge.  It  appeared  that  McCullock  was  a  member  of  the  de« 
fendant's  household,  accustomed  to  be  in  and  about  the  defendanfa 
coal-yard,  and  that  he  took  the  coal  from  the  defendant's  yard  and  on 
one  of  the  defendant's  wagons.  It  also  appeared  at  the  trial,  that, 
subsequent  to  the  delivery  of  the  coal  and  with  a  full  knowledge  of  the 
accident  and  of  the  delivery  of  the  coal  by  McCullock,  the  defendant 
presented  a  bill  for  the  coal  to  the  plaintiff,  and  claimed  that  the  plain- 
tiff owed  him  for  the  same.  The  court  found  as  a  fact  that  the  glass 
was  broken  by  the  carelessness  of  McCullock  in  delivering  the  coal, 
and  that  at  the  time  of  the  delivery  of  the  coal  McCullock  was  not  in 
fact  the  agent  or  servant  of  the  defendant,  or  in  his  employ,  but  found 
that  the  delivery  of  the  coal  by  McCullock  was  ratified  by  the  defend* 

1  See  also  Jones  v.  Nationa]  Building  Association,  94  Pa.  215  (ISSO);  Beidmaa  a 
Goodell,  56  Iowa,  592  (1881).  — Ed. 
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ant,  and  that  such  ratification  made  MoCnllock  in  law  the  agent  and 
servant  of  the  defendant  in  the  delivery  of  the  coal.  And  the  court 
ruled  that  the  defendant,  by  his  ratification  of  the  delivery  of  the  coal 
bj'  McCulIock,  became  responsible  for  his  negligence  in  the  deliverj*  of 
the  coal.  To  this  ruling  the  defendant  excepted,  and  now  excepts, 
and  praj's  that  his  exceptions  may  be  allowed. 

^^  The  case  was  tried  bj*  the  couit  without  a  jury,  and  the  finding  of 
the  court  was  for  the  plaintiff." 

The  case  was  submitted  on  briefs  in  November,  1890,  and  after- 
wards, in  September,  1691,  was  submitted  on  the  same  briefs  to  all 
the  judges  except  Field,  C.  J. 

W.  S.  Knox^  for  the  defendant 

J.  P.  Sweeney  and  H,  R.  Dow^  for  the  plaintiff*. 

Holmes,  J.  This  is  an  action  of  tort  to  recover  damages  for  the 
breaking  of  a  plate-glass  window.  The  glass  was  broken  by  the  neg- 
ligence of  one  McCulIock,  while  delivering  some  coal  which  had  been 
ordered  of  the  defendant  by  the  plaintiff.  It  is  found  as  a  fact  that 
McCulIock  was  not  the  defendant's  servant  when  he  broke  the  window, 
but  that  the  *^  delivery  of  the  coal  by  McCulIock  was  ratified  bj'  the 
defendant,  and  that  such  ratification  made  McCulIock  in  law  the  agent 
and  servant  of  the  defendant  in  the  delivery  of  the  coal.''  On  this 
finding  the  court  ruled  '^  that  the  defendant,  b3*  his  ratification  of  the 
deliver}'  of  the  coal  by  McCulIock  became  responsible  for  his  negligence 
in  the  delivery  of  the  coal."  The  defendant  excepted  to  this  ruling, 
and  to  nothing  else.  We  must  assume  that  the  finding  was  warranted 
by  the  evidence,  a  majority  of  the  court  being  of  opinion  that  the  bill 
of  exceptions  does  not  purport  to  set  forth  all  the  evidence  on  which 
the  finding  was  made.  Therefore,  the  only  question  before  us  is  as  to 
the  correctness  of  the  ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day,  we  might  hesitate  to  say 
that  a  man  could  make  himself  a  party  to  a  bare  tort,  in  any  case, 
merely  by  assenting  to  it  after  it  had  been  committed.  But  we  are  not 
at  liberty  to  refuse  to  carry  out  to  its  consequences  any  principle  which 
we  believe  to  have  been  part  of  the  common  law,  simply  because  the 
grounds  of  policy  on  which  it  must  be  justified  seem  to  us  to  be  hard 
to  find,  and  probably  to  have  belonged  to  a  different  state  of  society. 

It  is  hard  to  explain  why  a  master  is  liable  to  the  extent  that  he  is 
for  the  negligent  acts  of  one  who  at  the  time  really  is  his  servant,  act- 
ing within  the  general  scope  of  his  employment.  Probably  master  and 
servant  are  '^  fained  to  be  all  one  person  "  by  a  fiction  which  is  an  echo 
of  the  patria  potestas  and  of  the  English  frankpledge.  Byington  v. 
Simpson,  134  Mass.  169,  170;  Fitz.  Abr.  Corone,  pi.  428.  Possibly 
the  doctrine  of  ratification  is  another  aspect  of  the  same  tradition. 
The  requirement  that  the  act  should  be  done  in  the  name  of  the  ratifj'- 
ing  party  looks  that  way.  New  England  Dredging  Co.  v.  Rockport 
Granite  Co.,  149  Mass.  881, 882  ;  Fuller  &  Trimwell's  Case,  2  Leon.  215, 
216  ;  Sext.  Dec.  5.  12,  De  Reg.  Jur.,  Reg.  9  ;  D.  48.  26. 18 ;  D.  48. 16. 
1,  §  14,  gloss.    See  also  cases  next  cited. 
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The  earliest  instances  of  liabilit}'  by  way  of  ratification  in  the  Eng- 
lish law,  so  far  as  we  have  noticed,  were  where  a  man  retained 
propeily  acquired  through  the  wrongful  act  of  another.  Y.  B.  30  £d.  I. 
1,  128  (Rolls  ed.)  ;  38  Lib.  ^ss.  223,  pi.  9 ;  s.  c.  38  £d.  III.  18,  En- 
gettement  de  Garde.  See  Plowd.  8  ad  Jin.,  27,  31 ;  Bract,  fol.  158  b, 
159  a,  171  b;  12  Ed.  IV.  9,  pi.  23.  But  in  these  cases  the  defend- 
ant's assent  was  treated  as  relating  back  to  the  original  act,  and  at  an 
early  date  the  doctrine  of  relation  was  carried  so  far  as  to  hold  that, 
where  a  trespass  would  have  been  justified  if  it  had  been  done  by  the 
authority  by  which  it  purported  to  have  been  done,  a  subsequent  rati- 
fication might  justify  it  also.  Y.  B.  7  Hen.  IV.  34,  pi.  1.  This  decision 
is  qualified  in  Fitz.  Abr.  Bayliye,  pi.  4,  and  doubted  in  Bro.  Abr. 
Trespass,  pi.  86  ;  but  it  has  been  followed  or  approved  so  continuoasly, 
and  in  so  many  later  cases,  that  it  would  be  hard  to  deny  that  tlie  oont- 
mon  law  was  as  there  stated  by  Chief  Justice  Gascoigne.  Grodbolt, 
109,  110,  pi.  129;  8.  0.  2  Leon.  196,  pi.  246;  Hull  v.  Pickersgill, 
1  Brod.  &  Bing.  282;  Muskett  v,  Drummond,  10  B.  <&  C.  153,  157; 
Bnron  v.  Denman,  2  Exch.  167,  188 ;  Secretary  of  State  in  Council  of 
India  v,  Kamachee  Boye  Sahaba,  13  Moore,  P.  C.  22,  86 ;  Cheetham 
V,  Mayor  of  Manchester,  L.  R.  10  C.  P.  249 ;  Wiggins  v.  United 
States,  3  Ct.  of  CI.  412. 

If  we  assume  that  an  alleged  principal  by  adopting  an  act  which  was 
nnlawful  when  done  can  make  it  lawful,  it  follows  that  he  adopts  it  at 
his  peril,  and  is  liable  if  it  should  turn  out  that  his  previous  command 
would  not  have  justified  the  act  It  never  has  been  doubted  that  a 
man's  subsequent  agreement  to  a  trespass  done  in  his  name  and  for 
his  benefit  amounts  to  a  command  so  far  as  to  make  him  answerable. 
Tlie  ratihabitio  mandato  comparcUur  of  the  Roman  lawyers  and  the 
earlier  cases  (D.  46.  3.  12,  §  4 ;  D.  43.  16.  1,  §  14 ;  Y.  B.  30  Ed.  I., 
128)  has  been  changed  to  the  dogma  CBquiparcUur  ever  since  the  days 
of  Lord  Coke.  4  Inst.  317.  See  Bro.  Abr.  Trespass,  pi.  113;  Co. 
Lit.  207  a;  Wingate's  Maxims,  124;  Com.  Dig.  Trespass,  C.  1; 
Eastern  Counties  Railway  v.  Broom,  6  Exch.  314,  326,  327 ;  and  cases 
hereafter  cited. 

Doubts  have  been  expressed,  which  we  need  not  consider,  whether 
this  doctrine  applied  to  the  case  of  a  bare  personal  tort.  Adams  v» 
Freeman,  9  Johns.  117,  118.  Anderson  and  Warberton,  JJ.,  in 
Bishop  V.  Montague,  Cro.  Eliz.  824.  If  a  man  assaulted  another  in 
the  street  out  of  his  own  head,  it  would  seem  rather  strong  to  say  that, 
if  he  merel}'  called  himself  my  servant,  and  I  afterwards  assented, 
without  more,  our  mere  words  would  make  me  a  party  to  the  assault, 
although  in  such  cases  the  canon  law  excommunicated  the  principal  it 
the  assault  was  upon  a  clerk.  Sext.  Dec.  5.  11.  23.  Perhaps  the 
application  of  the  doctrine  would  be  avoided  on  the  ground  that  the 
facts  did  not  show  an  act  done  for  the  defendant's  benefit.  Wilson  v. 
Barker,  1  Nev.  &  Man.  409 ;  s.  c.  4  B.  &  Ad.  614  et  aeq. ;  Smith  ». 
Lozo,  42  Mich.  6.     As  in  other  cases  it  has  been  on  the  ground  that 
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they  did  not  amount  to  «Qch  a  ratification  as  was  necessary.     Tncker 
V.  Jerris,  75  Maine,  184 ;  Hyde  v.  Cooper,  26  Yt.  552. 

But  the  language  generally  used  by  judges  and  text-writers,  and 
such  decisions  as  we  have  been  able  to  find,  is  broad  enough  to  cover  a 
case  like  the  present  when  the  ratification  is  established.  Perley  v. 
Georgetown,  7  Gray,  464 ;  Bishop  v.  Montague,  Cro.  Eliz.  824 ;  San- 
derson V.  Baker,  2  Bl.  832  ;  s.  c.  3  Wils.  309  ;  Barker  v.  Braham,  2  Bl. 
866,  868 ;  8.  c.  3  Wils.  368 ;  Badkin  v.  Powell,  Cowper,  476,  479 ; 
Wilson  V.  Tumman,  6  Man.  &  G.  236,  242;  Lewis  v.  Read,  13 
M.  &  W.  834;  Buron  v.  Denman,  2  Exch.  167,  188;  Bird  v. 
Brown,  4  Exch.  786,  799 ;  Eastern  Counties  Railway  v.  Broom, 
6  Exch.  314,  326,  327;  Roe  v.  Birkenhead,  Lancashire  &  Cheshire 
Junction  Railway,  7  Exch.  36,  41 ;  Ancona  v.  Marks,  7  H.  &  N.  686, 
695;  Condit  v.  Baldwin,  21  N.  Y.  219,  225;  Exum  v.  Blister,  35 
Miss.  391 ;  Galveston,  Harrisburg  &  San  Antonio  Railway*  v.  Donahoe, 
56  Texas,  162 ;  Murray  v.  Lovejoy,  2  Cliff.  191,  195 ;  see  Lovejoj'  v. 
Murray,  3  Wall.  1,9;  Story  on  Agency,  §§  455,  456. 

The  question  remains  whether  the  ratification  is  established.  As  we 
understand  the  bill  of  exceptions,  McCuUock  took  on  himself  to  de- 
liver the  defendant's  coal  for  his  benefit  and  as  his  servant,  and  the 
defendant  afterwards  assented  to  McCullock's  assumption.  The  ratifi- 
cation  was  not  directed  specifically  to  McCullock's  trespass,  and  that 
act  was  not  for  the  defendant's  benefit  if  taken  by  itself,  but  it  was  so 
connected  with  McCullock's  employment  that  the  defendant  would 
have  been  liable  as  master  if  McCullock  really  had  been  his  servant 
when  delivering  the  coal.  We  have  found  hardlj'  anythiug  in  the 
books  dealing  with  the  precise  case,  but  wc  are  of  opinion  that  con- 
sistency with  the  whole  course  of  authorit}'  requires  us  to  hold  that  the 
defendant's  ratification  of  the  emplo^^ment  established  the  relation  of 
master  and  servant  from  the  beginning,  with  all  its  incidents,  including 
the  anomalous  liability  for  his  negligent  acts.  See  Coomes  v. 
Houghton,  102  Mass.  211,  213,214;  Cooley,  Torts,  128,  129.  The 
ratification  goes  to  the  relation,  and  establishes  it  ab  initio.  The  re- 
lation existing,  the  master  is  answerable  for  torts  which  he  has  not 
ratified  specifically,  just  as  he  is  for  those  which  he  has  not  commanded, 
and  as  he  may  be  for  those  which  he  has  expressly  forbidden.  In 
Gibson's  Case,  Lane,  90,  it  was  agreed  that,  if  strangers  as  servants 
to  Gibson,  but  without  his  precedent  appointment,  had  seized  goods  by 
color  of  his  oflSce  and  afterwards  had  misused  the  goods,  and  Gibson 
ratified  the  seizure,  he  thereby  became  a  trespasser  ah  initio^  although 
not  privy  to  the  misusing  which  made  him  so.  And  this  proposition  is 
stated  as  law  in  Com.  Dig.  Trespass,  C.  1.  Elder  v,  Bemis,  2  Met. 
599,  605.  In  Coomes  v.  Houghton,  102  Mass.  211,  the  alleged  ser- 
vant did  not  profess  to  act  as  servant  to  the  defendant,  and  the 
decision  was  that  a  subsequent  payment  for  his  work  by  the  defendant 
would  not  make  him  one.  For  these  reasons,  in  the  opinion  of  a 
4najority  of  the  court,  the  exceptions  must  be  overruled. 

Exceptions  overruled* 
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SECTION  III 

2%«  PosstbUity  of  Ratification  as  affected  by  the  Rights  of  Permnu 

other  than  the  Quasi-FrincipaL 

RIGHT,   d.   FISHER,   NASH,   and    HYRONS,  v.   CUTHELL. 

Kino's  Bench.    1804. 

[5EaMt,49\,] 

This  was  an  ejectment  to  recover  possession  of  twelve  certain  mes- 
saages  and  the  appurtenances  in  the  parish  of  St.  Botolph,  Aldgate,  io 
the  count}'  of  Middlesex.  The  firat  count  was  on  the  demise  of  Fisher, 
Nash,  and  Hyrons ;  the  second  on  the  demise  of  Fisher  and  Nash  only, 
which  latter  it  was  admitted  could  not  be  supported.  The  premises 
consisted  of  houses,  formerly  the  property  of  one  Moses  Adams,  and 
by  him  demised  by  a  lease  dated  20th  of  October,  1789,  to  one  William 
Cuthell  (since  deceased,  whose  representative  the  defendant  is),  for  a 
term  of  twent3'-one  years,  commencing  from  Michaelmas  then  last  past 
In  which  lease  was  contained  a  proviso  that  in  case  either  landlord  or 
tenant,  or  their  respective  heirs,  executors,  etc.,  should  be  desirous  at 
the  expiration  of  the  first  seven  or  fourteen  years  of  the  term  to  deter* 
mine  the  lease,  and  should  give  six  months'  previous  '^  notice  in  writing 
under  his  or  their  respective  hand  or  hands  to  or  for  the  other  or  others, 
or  for  the  heirs,  executors,  etc.,  of  the  other  or  others  of  them,  then  the 
term  should  cease."  Adams  afterwards  died,  having  made  his  will, 
wherein  he  appointed  Fisher,  Nash,  and  Hyrons  his  execators,^  who 
proved  the  will.  Six  months  previous  to  the  expiration  of  the  first 
fourteen  years  (Hyrons,  one  of  the  executors,  being  at  that  time 
abroad),  Fisher  and  Nash  by  a  notice  in  writing  dated  23d  of  March, 
1803,  reciting  the  indenture  of  lease  of  the  premises  to  W.  Cuthell  for 
twenty-one  years,  and  the  proviso  above  mentioned  ;  and  reciting  further 
that  Moses  Adams  had  in  his  lifetime  made  his  will  and  appointed 
Fisher,  Nash,  and  Hyrons  his  executors,  and  that  they  had  proved  the 
will  and  taken  on  themselves  the  execution  thereof,  and  were  still 
executors  of  the  same,  proceeded  thus :  ^'  Now  the  said  W.  Fisher  and 
S.  Nash  do  on  the  part  and  behalf  of  themselves  and  the  said  J.  Hyrons 
hereby  give  you  (the  defendant)  notice  that  the}*  are  desirous  and  do 
intend  at  the  expiration  of  the  first  fourteen  years  of  the  said  term  of 
twenty-one  years  to  determine  the  said  lease.  And  they  do  furtlter  for 
themselves  and  the  said  J.  Hyrons  require  and  demand  of  you  the  pos- 
session of  all  the  premises  at  the  expiration  of  the  first  fourteen  years, 
etc.,  and  give  3^ou  notice  to  quit  and  deliver  up  the  possession  thereof 

^  It  wa«  admitted  that  the  messnages  were  freehold,  and  that  the  execoton  who 
had  a  power  to  sell  took  as  jointienants  in  fee.  —  Rbp. 
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at  that  time  accordingly.'^  Signed,  '^  W.  Fisher  and  S.  Nash."  At  the 
trial  of  this  case  before  Lord  Ellenborouoh,  C.  J.,  at  the  last  West- 
minster Sittings,  the  plaintiff  proved  his  case  by  producing  the  original 
lease,  with  the  proviso ;  the  death  of  Adams ;  his  will,  whereby  the 
lessors  of  the  plaintiff  were  appointed  his  executors ;  the  possession  of 
the  defendant  under  W.  Cuthell,  deceased ;  and  the  above-mentioned 
written  notice  to  quit,  signed  by  two  only  of  the  executors,  the  other 
being  abroad ;  but  no  authority  was  proved  from  the  latter  to  the  other 
two,  to  enable  them  on  his  behalf  to  determine  the  lease,  further  than 
as  it  might  be  presumed  by  law  from  the  circumstances  of  the  notice 
itself,  and  the  ejectment  having  been  brought  in  the  name  of  the  three. 
It  was  objected,  however,  by  the  defendant's  counsel  that  no  such  pre- 
sumption could  be  made,  and  that  as  the  executors  were  joint-tenants 
under  the  will,  the  two  could  not  bind  the  third  by  such  an  act  as  this, 
without  his  concurrent  assent  at  the  time,  and  that  no  subsequent  rati- 
fication of  the  third,  even  if  such  appeared  (which  was  denied),  would 
be  sufficient  to  bind  the  defendant.  His  Lordship  being  of  this  opinion 
nonsuited  the  plaintiff.  It  was  moved  on  a  former  day  in  this  term  to 
set  aside  the  nonsuit,  on  the  ground  that  the  notice  itself,  purporting  to 
be  given  by  the  authority  of  all  three  of  the  executors,  must  be  taken 
to  have  been  so  until  the  contrary  were  proved.  That  it  need  not  have 
been  signed  by  either  of  them  ;  for  if  delivered  by  a  common  agent  or 
steward,  as  by  their  authority,  it  would  have  been  sufficient,  without 
proving  specifically  his  warrant  from  each  of  them  individually.  But 
that  if  there  were  any  doubt  of  the  authority,  the  act  of  the  two  was 
recognized  by  the  third,  in  his  permitting  the  ejectment  to  be  brought 
in  his  name  without  any  complaint  made  on  his  behalf  to  the  courts 
that  his  name  had  been  used  without  his  assent. 

CHbbs  and  Espinasae  now  showed  cause. 

Erskine  and  Marryat^  in  support  of  the  rule. 

Lord  Ellbnborouoh,  C.  J.  This  was  a  notice  to  quit  given  to  the 
tenant  under  a  proviso  in  a  lease  for  twenty-one  years,  that  in  case 
either  party  wished  to  put  an  end  to  the  term  at  the  expiration  of  the 
first  seven  or  fourteen  years,  six  months'  previous  notice  in  writing 
should  be  given  under  his  or  their  respective  hands.  Now  this  is  a 
notice  signed  by  two  only  of  three  joint-tenants,  under  whom  the 
defendant  held,  purporting  however  to  be  given  on  behalf  of  themselves 
and  the  other.  It  is  a  notice  to  defeat  an  estate ;  the  person  therefore 
to  whom  it  is  given  ought  to  be  assured  at  the  time  he  receives  it,  and 
when  he  is  to  act  upon  it,  that  if  he  deliver  up  possession  at  the  end  of 
the  six  months,  he  will  be  acquitted  of  all  fuither  claims  in  respect  of 
the  remainder  of  the  term.  But  if  two  only  of  the  three  joined  in  the 
notice,  how  could  the  defendant  be  assured  of  this?  How  could  he  be 
assured  that  the  third  might  not  disavow  the  notice  afterwards,  and 
claim  the  defendant  still  as  a  tenant  to  him?  But  it  is  said,  that 
Hyrons  suffering  the  ejectment  to  be  brought  in  his  name  is  a  ratifica- 
tion of  the  others'  authority.    But  a  ratification  given  afterwards  will 
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not  do  in  this  case ;  because  the  tenant  was  entitled  to  such  a  notice  as 
he  could  act  upon  with  certainty  at  the  time  it  was  given ;  and  he  was 
not  bound  to  submit  himself  to  the  hazard  whether  the  third  co-execator 
chose  to  ratify  the  act  of  his  companions  or  not,  before  the  six  months 
elapsed.  Then  the  rule  of  law  is  relied  on  to  show  that  the  two  joint- 
tenants  who  signed  the  notice  had  authority  to  bind  the  other  in  this 
case ;  and  it  is  asked  how  the  act  appears  to  be  prejudicial  to  the  third? 
But  it  is  not  necessary  for  the  defendant  to  show  that  it  would  be  preja- 
dicial  to  Hyrons.  The  rule  of  law  is,  that  every  act  of  one  joiut-tenant 
which  is  for  the  benefit  of  his  co-joint- tenant  shall  bind  him.  And  it  ia 
a  condition  on  the  part  of  those  who  set  it  up  and  would  avail  themselves 
of  it  as  binding,  to  show  that  it  was  beneficial  to  Hyrons.  For  the 
two  joint-tenants  had  no  right  to  bind  the  third  in  his  absence,  unless 
the  act  done  appear  to  have  been  for  the  benefit  of  all ;  and  how  does 
that  appear?  Subsequent  acts  cannot  be  brought  in  aid.  It  must  be 
done  under  a  competent  authority  at  the  time.  And  in  order  to  satisfy 
the  condition  on  which  the  lease  was  to  be  defeated,  the  notice  ought 
to  have  been  given  under  the  respective  hands  of  the  three  executors. 

Grose,  J.  The  tenant  who  took  the  entire  lease  of  the  whole  was 
not  bound  to  accept  notice  to  quit  a  part  onlj-,  but  such  notice  only  as 
was  obligatory  upon  all  the  joint-tenants.  Here  there  was  a  proviso  io 
the  lease,  that  in  case  either  party  wished  to  put  an  end  to  it  at  the 
expiration  of  the  first  seven  or  fourteen  years,  it  should  be  lawful  so  to 
do  upon  giving  the  other  six  months'  previous  notice  in  writing  under  his 
or  their  respective  hands.  That  was  not  done  in  this  instance ;  for  the 
notice  was  only  signed  by  two  out  of  three  of  the  persons  interested, 
and  therefore  the  tenant  was  not  bound  by  it 

Lawrence,  J.  I  think  there  is  great  weight  in  the  argument  of  the 
defendant's  counsel,  that  for  the  notice  to  be  good  it  ought  to  be  bind- 
ing on  all  the  parties  concerned  at  the  time  when  it  was  given,  and  not 
to  depend  for  its  validity,  in  part,  upon  any  subsequent  recognition  of 
one  of  them  ;  because  the  tenant  is  to  act  upon  the  notice  at  the  time, 
and  therefore  it  should  be  such  as  he  may  act  upon  with  security.  Bat 
if  it  be  to  depend  upon  a  subsequent  ratification  of  one  of  the  joiuU. 
tenants,  landlords,  whether  or  not  it  is  to  be  binding  upon  him,  the 
condition  and  situation  of  the  tenant  must  remain  doubtful  till  the  time 
of  such  ratification.  Now  the  intention  of  the  parties  to  the  lease  was, 
that  the  tenant  should  not  be  obliged  to  quit  without  being  apprised  of 
it  for  a  certain  time,  that  he  might  have  an  opportunit}'  to  provide  him- 
self with  another  dwelling ;  but  if  a  ratification  will  do,  instead  of  six 
months,  he  might  not  know  certainly  for  as  man}'  days  or  hours  whether 
he  must  quit  or  not  The  rule  of  law,  that  omnis  ratihabitio  retro 
trahitur,  etc. ,  seems  onl}*  applicable  to  cases  where  the  conduct  of  the 
parties  on  whom  it  is  to  operate,  not  being  referable  to  any  agreement, 
cannot  in  the  mean  time  depend  on  whether  there  be  a  subsequent  rati- 
fication. But  hei-e  the  intermediate  acts  of  the  tenant  referable  to  the 
terms  of  his  lease  are  to  be  affected  by  relation. 
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Le  Blanc,  J.  I  cannot  satisfy  myself  that  the  nonsuit  was  wrong. 
Here  is  a  power  of  determining  a  lease  b}'  the  notice  to  quit  of  three 
persons ;  and  two  only  give  the  notice :  then  I  must  be  satisfied  that 
they  had  authority  to  bind  the  third,  before  I  can  saj'  that  their  notice 
was  good.  And  when  I  sec  that  by  the  terms  of  the  proviso  the  notice  is 
to  be  given  under  their  respective  hands,  I  cannot  say  that  a  notice 
under  the  hands  of  two  only  is  good.  Besides,  the  tenant  is  to  act 
upon  this  notice  at  the  time,  and  he  must  be  satisfied  that  it  is  such 
a  notice  as  will  bind  all  the  three.  No  evidence  was  offered  to  show 
that  the  two  acted  by  the  authorit}'  of  the  third ;  and  if  the  defendant 
bad  yielded  to  it,  and  could  not  have  proved  the  concurrence  of 
Hyrons  to  it,  the  latter  might  afterwards  have  disavowed  the  act  of  his 
co-joint-tenants,  and  have  come  upon  the  defendant  for  his  rent. 

JRiUe  discharged  ^ 


HAGEDORN  v.  OLIVERSON. 
King's  Bench.     1814. 
[2  M.  i-  S,  485.] 

Assumpsit  on  a  policy  of  assurance  tried  before  Lord  Ellenborouoit, 
C.  J.,  at  the  London  sittings  after  Michaelmas  Term,  when  a  verdict 
was  found  for  the  plaintiff  for  £200,  the  amount  of  the  defendant's 
subscription,  subject  to  the  opinion  of  the  court  on  the  following  case: 

The  policy  was  effected  by  the  plaintiff^  on  or  about  the  2d  of  August, 
1810,  as  well  in  his  own  name  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  and  persons  to  whom  the  same  doth,  may,  or 
shall  appei-tain,  etc.,  in  the  usual  form,  upon  the  ship  *^  Fiesco,"  valued 
at  £2,300  at  and  from  Gluckstadt,  and  any  port  and  ports  in  the  river 
Elbe,  to  any  port  or  ports  in  the  United  Kingdom,  with  liberty  to  carry 
simulated  papers,  etc.,  sail  under  any  flag,  etc.  The  declaration  averred 
the  interest  to  be  in  F.  S.  Schroeder,  and  a  loss  by  capture.  At  the  time 
of  effecting  the  policy  Schroeder  was  and  is  a  subject  of  the  King  of 
Denmark,  then  and  now  at  war  with  Great  Britain.  In  order  to  legalize 
the  voyage  the  plaintiff  had  procured  a  license,  which  was  granted  to  him, 
by  the  name  of  J.  P.  H.  Hagedorn  of  London,  on  behalf  of  himself  or 
other  British  or  neutral  merchants,  permitting  a  vessel  bearing  any  flag 
except  the  French  to  proceed  with  a  cargo  from  within  certain  specified 
limits,  within  which  Gluckstadt  was,  to  any  port  of  this  kingdom  north 
of  Dover,  etc.  The  ship  was  loaded  at  Gluckstadt  in  July,  1810,  with 
a  cargo  on  British  and  neutral  account,  and  sailed  from  thence  under 
Danish  colors  for  London  on  the  26th  of  that  month,  and  was  captured 

1  Ace.i  Pickard  r.  Perley,  45  N.  H.  188  (1864). 
See  Doe  d.  Mann  v.  Walters,  10  B.  &  C.  626  (1830). 
Compare  Chapman  v.  Keane,  3  Ad.  &  £.  193  (1835). — Ed. 

*  It  was  stated  upon  the  argument,  and  so  taken,  that  the  plaintiff  gave  the  order 
to  the  broker  to  effect  the  insurance. — Rep. 
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bj  eDemies,  cftrried  into  a  port  of  Holland,  and  condemned.  The  policj 
was  effected  for  the  benefit  of  Schroeder,  but  no  letter  or  order  was 
proved  from  Schroeder  before  the  loss,  but  a  letter  from  him  to  the 
plaintiff,  dated  the  26tbof  July,  1812,  before  the  commencement  of  this 
action,  was  produced,  wherein  he  adopted  the  insurance  in  the  follow- 
ing terms :  — 

*^  I  ma}'  now,  I  hope,  expect  that  jou  have  effected  a  final  settle- 
ment  with  the  underwriters  per  Fiesco,  and  request  3*ou  to  lay  out 
the  amount  for  me  in  coffee." 

No  other  evidence  was  given  of  the  connection  of  Schroeder  with  this 
policy.  The  question  for  the  opinion  of  the  court  is  whether  the  plain- 
tiff is  entitled  to  recover ;  if  the  court  shall  be  of  that  opinion,  the  verdict 
is  to  stand ;  if  not,  a  nonsuit  is  to  be  entered. 

Toddy,  for  the  plaintiff. 

Scarlett,  contra, 

Taddy^  in  reply.* 

Lord  Ellexborough,  C.  J.  The  difficulty  in  this  case  arises  fh>m 
the  situation  of  Schroeder,  because  he  might,  by  refusing  to  adopt  the 
policy  in  case  the  ship  had  arrived,  have  got  clear  of  the  premium,  for 
if  the  plaintiff  had  brought  an  action  against  him  to  recover  it,  I  do  not 
see  how  he  could  have  succeeded.  That  constitutes  something  of  aa 
anomaly,  because  in  one  event,  namel}',  that  of  a  loss,  he  might  secure 
himself,  and  nevertheless  might  have  avoided  the  payment  of  the  pre- 
mium, in  the  other  event  of  the  ship's  arrival,  by  declaring  that  he 
chose  to  stand  his  own  insurer.  But  I  do  not  think  that  consideration 
governs  the  case  now  before  us  between  this  plaintiff  and  the  under- 
writer. The  plaintiff  had  a  right  to  effect  an  insurance,  on  the  chance 
of  its  being  adopted,  for  the  benefit  of  all  those  to  whom  it  might 
appertain,  which  are  the  words  of  the  policy.  He  might  insure  for 
those  who  wera  actually  interested,  and  possibly  for  those  who  might  be 
interested.  Schroeder  was  interested,  and  might  become  privy  to  the 
benefit  of  this  insurance  by  subsequent  adoption,  according  to  Lucena  v. 
Craufurd  and  Routh  v,  Thompson.  He  has  adopted  it,  and  now  it  is 
made  a  question,  whether  he  can  become  privy  to  the  benefit  of  it 
It  appears  to  me  upon  those  authorities  that  he  may,  and  may  make  nse 
of  the  name  of  the  person  at  the  head  of  the  policy,  as  the  person  who 
had  given  the  order  to  effect  the  insurance,  which  will  satisfy  the  stat. 
28  G.  III.  c.  56.  It  seems  to  me,  therefore,  that  this  action  is  maintain- 
able for  the  benefit  of  Schroeder,  who  was  interested  at  the  time,  and 
has  become  priv}'  by  adoption. 

Lb  Blanc,  J.  The  difiiculty  thrown  in  the  way  of  the  plaintiff  has 
been  this,  that  if  Schroeder,  in  the  event  of  the  ship's  arrival,  had 
chosen  to  repudiate  instead  of  adopt  the  contract,  he  might  have  done 
so,  and  there  wonld  have  been  no  means  of  coming  upon  him  for  the 
premium.     But  this  policy  was  effected  for  the  benefit  of  all  persons 

1  Citiug  Lncena  v.  Cranfard,  I  Taunt  325,  8.  c.  2  B.  &  P  N.  R.  269:  Booth  v 
Thompson,  13  East,  274.  —  Ed. 
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interested,  and  Schroeder  was  a  person  interested ;  and  I  take  it, 
after  the  ship  sailed  on  the  voyage  insured,  the  plaintiff  was  bound  by 
the  insurance,  and  could  not  have  recovered  back  the  premium  from 
the  underwriter,  by  averring  that  this  was  a  policy  without  interest ;  the 
answer  would  have  been,  Schroeder  is  interested,  and  he  maj*  elect  to 
adopt  the  insurance.  1  therefore  conceive  the  underwriter  would  have 
had  a  right  to  retain  the  premium.  Then  Routh  v.  Thompson  is,  I  think, 
an  authority  to  show  that  Schroeder  being  interested  might  subse- 
quently adopt  the  insurance  made  by  the  plaintiff.  There  the  Crown 
adopted  it  after  a  loss ;  and  the  distinction  taken  in  that  case,  that  the 
party  making  the  insurance  was  appointed  by  the  captors  who  had  no 
insurable  interest,  and  therefore,  that  he  stood  in  the  relation  of  agent 
on  the  pait  of  the  Crown,  whose  agents  the  captors  were,  does  not,  I 
think,  make  any  difference.  Here  the  plaintiff  was  not  unconnected 
with  the  insurance;  he  obtained  a  license  and  made  insurance  for 
the  benefit  of  the  owners,  though  without  communicating  with  them. 
Schroeder,  who  is  an  owner,  afterwards  adopted  it.  That  case  is  an 
authority  to  show  that  he  might  afterwards  adopt  it.  This,  it  must  be 
remembered,  is  a  question  between  the  plaintiff  and  the  underwriter, 
and  not  Schroeder  and  the  underwriter ;  and  unless  we  saw  that  the 
underwriter  would  not  have  been  entitled  to  retain  the  premium,  we 
cannot  say  that  the  plaintiff  is  not  entitled  to  his  contract,  unless  it 
could  be  shown  that  this  is  a  mei*e  gaming  policy. 

Batlet,  J.  I  think  this  is  a  case  in  which  the  defendant  ought  to 
pa}*,  and  the  plaintiff  ought  to  receive  for  a  loss  under  the  policy. 
A  loss  has  happened,  upon  which  the  defendant  undertook  to  paj',  and 
if  the  premium  could  not  have  been  recovered  back  from  the  defendant, 
there  is  not  any  circumstance  here  which  should  exonerate  him  from 
liability.  T  think  the  plaintiff  never  could  have  recovered  back  the 
premium  from  the  underwriter,  because  of  the  uncertainty  whether 
Schroeder  would  adopt  the  assurance,  in  respect  of  which  the  under- 
writer would  have  incurred  the  risk.  While  the  contract  was  iu  Jleriy 
there  was  not  any  disposition  on  the  plaintiff's  part  to  have  the  policy 
vacated,  and  if  there  had  been,  it  would  have  been  an  answer  to  him. 
that  Schroeder  might  have  adopted  it.  Then  comes  the  question 
whether  Schroeder  is  entitled  to  take  that  benefit  of  this  insurance. 
It  is  stated  that  it  was  effected  for  his  benefit,  therefore  it  was  intended 
to  cover  his  specific  interest  at  the  time.  Schroeder  had  an  interest  at 
the  time,  and  although  there  was  not  an}*  specific  communication  at  the 
time,  yet  as  Schroeder  was  connected  in  the  concern,  it  was  reasonable 
for  the  plaintiff  to  expect  that  Schroeder  would  adopt  an  act  which 
could  be  done  with  no  other  view  than  for  his  benefit.  Schroeder  must 
be  considered  as  under  a  moral  if  not  a  legal  obligation  to  adopt  it 
although  the  ship  arrived.  Being  under  that  obligation  in  all  events, 
he  thinks  that  he  is  warranted  in  adopting  it  even  after  a  loss,  and  has 
adopted  it.  The  case  of  Routh  v,  Thompson  shows  that  if  a  policy  be 
effected  with  reference  to  the  benefit  of  a  person  interested,  an  adoption 
of  it  by  such  person  after  the  loss  will  be  sufiScient. 
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Dampier,  J.  The  plaintiff  placed  himself  in  an  awkward  sttuatioD 
by  advancing  his  monej'  for  the  premiums,  upon  the  expectation  that 
Schroeder  would  adopt  his  act,  which  Schroeder  might  have  refused  to 
do  in  the  event  of  the  ship's  arrival ;  and  if  he  had,  I  do  not  see  that 
the  plaintiff  could  have  recovered  back  the  premiums.  The  question 
then  is  whether  Schroeder  had  an  interest  in  the  policy.  He  was  owner 
of  the  ship,  and  the  policy  was  effected  for  his  benefit ;  that  seems  to  me 
to  give  him  an  interest  If  then  he  had  an  interest,  his  subsequent 
adoption  will  be  good.  Bouth  v.  Thompson  is  a  full  and  clear  authority 
to  that  point ;  there  the  agency  was  only  a  constructive  agency',  and  it 
does  not  appear  to  me  to  afford  an}*  distinction  because  the  insurance 
did  not  come  within  the  scope  of  his  agency.  Therefore  it  seems  to  me 
to  govern  this  case  ;  there  is  no  distinction  in  reason  though  there  may 
be  a  difference.  All  the  averments  in  this  declaration  are  certainly  fully 
proved^  and  therefore  the  plaintiff  is  entitled. 

Judgment  for  the  plaintiff.^ 


BIRD  AND  OTHERS,  ASSIGNEES  OF  CARNE  &  TELO,  Bankrupts,  v. 

brown  and  others. 

Exchequer.     1850. 

[4  Exch.  786.] 

This  was  an  action  of  trover.  In  the  first  count  of  the  declaration, 
the  plaintiffs  declared  on  the  possession  of  the  bankrupts  before  their 
bankruptcy ;  and  in  the  second,  on  their  own  possession  as  assignees; 
and  in  both,  the  conversion  was  laid  after  the  bankruptcy.     The  defend- 

1  See  Stillwell  o.  Staples,  19  N.  Y.  401  (1859). 

In  Williams  v.  North  China  Ins.  Co.,  1  C.  P.  D.  757  (C.  A.  1876),  Cockbukit,  C  J., 
said :  "  The  ratification  was  not  until  after  the  loss  had  occurred  and  was  known  to 
the  principals.  The  existing  authorities  certainly  show  that  when  an  insurance  is 
effected  without  authority  by  one  person  on  another's  behalf,  the  principal  may  ratify 
the  insurance  even  after  the  loss  is  known.  Mr.  Benjamin  asked  us,  as  a  Coon  <^ 
Appeal,  to  review  those  authorities.  His  contention  was  that  there  could  only  be  a 
ratification  when  the  principal  could  himself  make  the  same  contract  as  that  nitified. 
Admitting  that  for  general  purposes  this  rule  may  be  good,  the  authorities  which  we 
are  asked  to  overrule  are  much  too  strong  and  of  too  long  standing!;  to  be  got  orer. 
When  a  rule  has  been  acceepted  as  the  law  with  regard  to  marine  insurance  for  neariy 
a  century,  I  do  not  think  we  ought  to  overrule  it  lightly,  because  insurances  have 
probably  been  effected  on  the  basis  of  the  law  that  has  so  become  settled,  and  mischief 
might  arise  from  the  disturbance  of  it.  Moreover,  I  think  that  this  is  a  legitimate 
exception  from  the  general  rule,  because  the  case  is  not  within  the  principle  of  that 
rule.  Where  an  agent  effects  an  insurance  subject  to  ratification,  the  loss  insaied 
against  is  very  likely  to  happen  before  ratification,  and  it  must  betaken  that  the  insur- 
ance so  effected  involves  that  possibility  as  the  basis  of  the  contract.  It  seems  to  me 
that,  both  according  to  authority  and  the  principles  of  justice,  a  ratification  may  be 
made  in  such  a  case." — Ed. 


8SCT.  IIL]  BIBD  V.  BROWN.  1041 

ants  pleaded  firBt^  not  guilty.  Secondly-,  to  the  first  count,  a  denial  of 
the  possession  of  the  bankrupts.  Thirdly,  to  the  same,  a  denial  of  the 
goods  being  the  property  of  the  plaintiffs  as  assignees.  Fourthly,  to 
the  last  count,  a  denial  of  the  possession  of  the  plaintiffs  as  assignees ; 
on  which  pleas  issues  wei*e  joined.  At  the  trial  before  Cresswell,  J., 
at  the  Liverpool  Summer  Assizes  1848,  a  verdict  was  found  for  the 
plaintiffs,  damages  £10,142  7«.  4c/.,  subject  to  a  case.^ 

Cowling  argued  for  the  plaintiffs. 

Crompton  {Heath  with  him),  for  the  defendants. 

Cur.  adv.  vvU, 

RoLFE,  B.  This  was  an  action  of  trover  to  recover  the  value  of 
several  cargoes  of  corn  and  other  goods,  sent  from  New  York  to  this 
oountr3\ 

It  was  tried  at  Liverpool,  and  a  verdict  was  found  for  the  plaintiffs, 
subject  to  our  opinion  on  a  case  reserved.  The  case  was  argued  before 
us  last  term,  when  the  material  facts  appeared  to  be  as  follows :  Came 
&  Telo,  merchants  at  Liverpool,  early  in  1846  sent  out  extensive  orders 
to  Charles  Illins,  a  merchant  at  New  York,  to  purchase  for  them  corn, 
flour,  tallow,  and  other  articles. 

In  pursuance  of  these  orders,  Illins  made  purchases  to  the  amount  of 
about  £14,000,  and  shipped  the  goods  b}'  five  vessels  bound  to  Liver- 
pool, namely,  two  vessels  each  called  the  Aahburton^  and  three 
others,  called  respectively  the  Europe^  the  New  York^  and  the  Hot- 
tinguer.  These  were  all  general  vessels,  and  the  goods  were  con* 
signed  to  Messrs.  Carne  &  Telo. 

The  shipments  were  all  made  in  the  month  of  March,  1846.  The 
goods  shipped  by  the  Hottinguer  were  received  by  Carne  &  Telo 
before  the  7th  of  April,  1846,  on  which  day  the}'  stopped  payment 
Illins,  pursuant  to  directions  from  Carne  &  Telo,  had  drawn  bills  foi 
the  goods,  partly  on  Carne  &  Telo  themselves,  partly  on  a  firm  oi 
Richards,  Little  &  Co, ,  with  whom  Came  &  Telo  had  dealings.  The 
defendants,  who  are  merchants  at  Liverpool,  and  who  also  have  a  house 
of  business  at  New  York,  purchased  there  several  of  the  bills  so  drawn 
by  Illins,  to  the  amount  of  about  £7,000 ;  and  those  bills  were  remitted 
In  regular  course  to  them  at  Liverpool.  The  bills  were  all  drawn  at 
sixty  days'  sight,  and  were  dated,  some  on  the  28th  of  March,  the  rest 
on  the  dOth. 

On  the  8th  of  May  a  fiat  in  bankruptcy  issued  against  Came  &  Telo, 
and  they  were  duly  found  bankmpts,  and  the  plaintiffs  are  their  as- 
signees. The  Europe  arrived  at  Liverpool  on  the  drd  of  May,  one 
of  the  Ashburtons  on  the  5th,  and  the  other  on  the  6th,  and  the 
Jfew  York  on  the  9th ;  and  immediately  on  the  arrival  of  each  of 
these  ships,  and  while  the  transitua  of  the  goods  on  board  continued, 
the  defendants,  on  behalf  of  Illins,  gave  notice  to  the  master  and  con- 

^  The  reporter's  statement  of  the  facts  has  been  omitted. — Ed. 
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signees  of  each  ship,  claiming  to  stop  the  goods  in  transitu^  The 
defendants  were  not  agents  of  Illins,  nor  had  they  received  frooi  him 
anj^  authoritj'  to  make  this  stoppage.  On  the  11th  of  May  the  plaiDtill 
Bird,  as  ofllcial  assignee  of  Carne  &  Telo,  made  a  formal  demand  of  the 
goods  from  the  master  and  consignee  of  each  of  the  four  ships,  at  the 
same  time  tendering  the  freight.  The  goods  were  then  still  on  board 
undelivered,  but  the  master  and  consignee  refused  to  deliver  the  goods 
to  the  plaintiffs,  and  on  the  same  day,  delivered  the  whole  of  them  to 
the  defendants. 

On  the  next  day  the  plaintiff  Bird  made  a  formal  demand  of  the 
goods  from  the  defendants,  but  they  refused  to  deliver  up  the  same, 
claiming  title  under  the  stoppage  in  transitu.  On  the  28th  of  April, 
lUins  heard  at  New  York  that  Carne  &  Telo  had  stopped  payment, 
and  on  the  next  day  he  executed  a  power  of  attorney  to  Joseph  Hub- 
back  of  Liverpool,  authorizing  him  to  stop  the  goods  in  transitu.  This 
was  received  by  Hubback  on  the  13th  of  May,  and  he  on  that  day 
adopted  and  confirmed  the  previous  stoppage  by  the  defendants.  Illins 
afterwards,  and  long  before  the  commencement  of  this  action,  adopted 
and  ratified  all  which  had  been  done  both  by  Hubback  and  the  de- 
fendants. 

The  only  point  for  our  decision  is,  whether  the  title  of  Came  &  Telo 
had  been  divested  by  the  stoppage  in  transitu ;  for  if  not,  then  un- 
doubtedly, the  goods  belonged  to  the  plaintiffs  as  their  assignees ;  and 
as  there  was  a  clear  conversion  by  the  defendants,  the  plaintiffs  would 
be  entitled  to  recover.  Mr.  Crompton,  for  the  defendants,  made  two 
points:  first,  that  there  was  a  good  stoppage  on  the  13th,  under  the 
power  to  Hubback ;  and,  secondly,  if  that  be  not  so,  still  that  the  sub- 
sequent ratification  b}'  Illins  made  the  previous  stoppages  by  the  defend- 
ants good. 

As  to  the  first  point,  we  are  of  the  opinion  that  there  could  be  no 
valid  stoppage  in  transitu,  after  the  formal  demand  of  the  goods  by 
Bird  on  the  11th  of  May,  and  the  subsequent  deliver^'  of  them  to  the 
defendants.  The  goods  had  then  arrived  at  Liverpool,  and  were  ready 
to  be  delivered  to  the  parties  entitled.  Bird,  on  behalf  of  the  assignees, 
demanded  the  goods,  and  tendered  the  amount  due  for  the  freight.  As- 
suming that  there  had  been  no  previous  stoppage  in  transitu^  the  masters 
of  the  several  ships  were  thereupon  bound  to  deliver  up  the  goods  to 
Bird,  as  representing  Carne  &  Telo,  and  they  could  not,  by  their 
wrongful  detainer  of  them  and  delivering  them  over  to  other  parties, 
prolong  the  transitus^  and  so  extend  the  period  during  which  stoppage 
might  be  made.  The  transitus  was  at  an  end  when  the  goods  had 
reached  the  poit  of  destination,  and  when  the  consignees,  having  de- 
manded the  goods  and  tendered  the  amount  of  the  freight,  would  have 
taken  them  into  their  possession  but  for  a  wrongful  delivery  of  them  to 
other  parties. 

On  this  part  of  the  case  we  never  entertained  any  doubt.  The  other 
point,  namely,  whether  the  several  stoppages  by  the  defendants,  before 
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the  11th  of  May,  without  any  previous  authority  from  Illins,  were  made 
good  by  his  subsequent  ratification  of  what  had  been  done,  appeared  to 
us  one  of  more  nicet}' ;  but  on  full  consideration,  we  are  of  opinion 
that  here  too  the  defendants  must  fail.  In  the  first  place,  the  power  of 
attorne}'  to  Hubback,  and  his  subsequent  confirmation  of  the  acts  of  the 
defendants,  may  be  laid  out  of  our  consideration.  The  authority  to 
Hubback  was  no  doubt  executed  by  Illins  while  the  goods  were  in 
transitu;  but  that  is  not  material,  unless  the  stoppage  itself  took  place 
pending  the  transitus  ;  and,  so  far  as  Hubback  is  concerned,  that  cer- 
tainly was  not  the  case,  for  he  did  not  receive  his  authority  nor  attempt 
to  act  in  the  matter  till  the  13th,  that  is,  not  till  the  day  after  the  con- 
vei-sion  complained  of  in  this  action.  It  is  true  that  he  then,  so  far  as 
he  lawfull}'  could,  adopted  and  ratified  the  acts  of  the  defendants,  but 
this  was  afterwards,  and  before  the  commencement  of  this  action,  done 
by  Illins  himself;  and  so  if  such  ratification  is  good,  there  is  no  neces* 
sity  for  relying  on  the  ratification  of  Hubback. 

This,  therefore,  brings  us  to  the  real  question,  which  is,  whether  the 
ratification  bjr  Illins,  after  a  conversion  by  the  defendants,  can  have  the 
effect  of  altering  retrospectively  the  ownership  of  the  goods,  so  as  to 
prevent  the  plaintiffs  from  saying  that  the  goods  were  theirs  at  the 
time  of  the  conversion,  which,  if  no  subsequent  ratification  had  oc- 
curred, certainly  were  theirs  at  that  time,  and  would  have  so  continued. 
We  are  of  opinion  that  the  ratification  by  Illins  had  no  such  effect 
The  doctrine,  Omyiia  ratihabitio  retrotrahitur  et priori  mandate  cequi" 
paratur,  is  one  intelligible  in  principle,  and  easy  in  its  application,  when 
applied  to  cases  of  contract.  If  A.  B.,  unauthorized  by  me,  makes  a 
contract  on  my  behalf  with  J.  S.,  which  I  afterwards  recognize  and 
adopt,  there  is  no  difidculty  in  dealing  with  it  as  having  been  originally 
made  by  my  authority.  J.  S.  entered  into  the  contract  on  the  under- 
standing that  he  was  dealing  with  me,  and  when  I  afterwards  agreed  to 
admit  that  such  was  the  case,  J.  S.  is  precisely  in  the  condition  in 
which  he  meant  to  be  ;  or,  if  he  did  not  believe  A.  B.  to  be  acting  for 
me,  his  condition  is  not  altered  b}*  m}'  adoption  of  the  agency,  for  he 
may  sue  A.  B.  as  principal,  at  his  option,  and  has  the  same  equities 
against  me,  if  I  sue,  which  he  would  have  had  against  A.  B. 

In  cases  of  tort,  there  is  more  difficulty.  If  A.  B.,  professing  to  act 
by  my  authority,  does  that  which  prima  facie  amounts  to  a  trespass^ 
and  I  afterwards  assent  to  and  adopt  his  act,  there  he  is  treated  as  hav- 
ing from  the  beginning  acted  by  my  authoritj',  and  I  become  a  trespas- 
ser, unless  I  can  justify  the  act,  which  is  to  be  deemed  as  having  been 
done  by  my  previous  sanction.  So  far  there  is  no  difiQculty  in  applying 
the  doctrine  of  ratification  even  in  cases  of  tort.  The  party  ratifying 
becomes  as  it  were  a  trespasser  b}'  estoppel ;  he  cannot  complain  that 
he  is  deemed  to  have  authorized  that  which  he  admits  himself  to  have 
authorized. 

But  the  autliorities  go  much  further,  and  show  that  in  some  cases 
where  an  act  which,  if  unauthorized,  would  amount  to  a  trespass,  has 
been  done  in  the  name  and  on  behalf  of  another,  but  without  previous 
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authority,  the  subsequent  ratification  may  enable  the  part}'  on  whose 
behalf  the  act  was  done,  to  take  advantage  of  it  and  to  treat  it  as  bar 
ing  been  done  by  his  direction.  But  this  doctrine  must  be  taken  with 
the  qualification,  that  the  act  of  ratification  must  take  place  at  a  time, 
and  under  circumstances,  when  the  ratifying  part}-  might  himself  have 
lawfully  done  the  act  which  be  ratifies.  Thus  in  Lord  Audley's  case. 
Cro.  Eliz.  561 ;  Moore,  457 ;  Poph.  176,  nam.  Lord  Awdeley's  case,  a 
fine  with  proclamation  was  levied  of  certain  land,  and  a  stranger  withm 
five  years  afterwards,  in  the  name  of  him  who  had  right,  entered  to 
avoid  the  fine.  Afber  the  five  3'ear8,  and  not  before,  the  part}*  who  had 
the  right  to  the  land  ratified  and  confirmed  the  act  of  the  stranger. 
This  was  held  to  be  inoperative ;  though  such  ratification  within  the 
five  years  would  probably  have  been  good.  Now  the  principle  of  this 
case,  which  is  reported  in  many  books,  and  is  cited  with  approbation 
by  Lord  Coke,  in  Margaret  Podger's  case,  9  Rep.  104  a,  appears  to 
us  to  govern  the  present  There  the  entry,  to  be  good,  must  have  been 
made  within  the  -five  years;  it  was  made  within  that  time,  but  till 
ratified  it  was  merely  the  act  of  a  stranger,  and  so  had  no  operation 
against  the  fine.  By  the  ratification,  it  became  the  act  of  the  party  in 
whose  name  it  was  made ;  but  that  was  not  till  after  the  five  years. 
He  could  not  be  deemed  to  have  made  an  entry  till  he  ratified  the  pre- 
vious entry,  and  he  did  not  ratify  until  it  was  too  late  to  do  so.  In 
the  present  case,  tbe  stoppage  could  only  be  made  during  the  trcmsUus. 
During  that  period  tbe  defendants,  without  authority  from  IlUns,  made 
the  stoppage.  After  the  tranaitus  was  ended,  but  not  before,  IlUns 
ratified  what  the  defendants  had  done.  From  that  time  the  stoppage 
was  the  act  of  lUins,  but  it  was  then  too  late  for  him  to  stop.  The 
goods  had  alread}-  become  the  property  of  the  plaintiffs,  free  fh>m  all 
right  of  stoppage. 

We  are  therefore  of  opinion,  that  there  must  be  Judgment  for  tbe 
plaintiffs.  Judgment  for  the  plaintiffs^ 


DODGE  V.  HOPKINS. 
Supreme  Court  of  Wisconsin.    1861. 

[14  WU,  630.] 

Appeal  from  the  Circuit  Court  for  Dane  Count}*. 

Action  commenced,  February  25,  1860,  to  recover  two  iDstalmeDtSy 
with  interest,  alleged  to  be  due  on  a  land  contract.  The  complaint 
alleges  that  on  the  1st  of  May,  1857,  at  Madison,  in  Dane  Coanty, 
the  plaintiff,  by  his  duly  authorized  agent  and  attorney,  W.  F.  Cool- 
baugh,  entered  into  a  written  contract  with  the  defendant,  under  thdr 

1  Ace. :  Wood  i;.  McCain,  7  Ala.  800  (1845) ;  Taylor  v.  Robinson,  14  Cal.  396  (1S59) ; 
Pollock  V.  Cohen,  32  Ohio  St.  514  (1877) ;  LyeU  v.  Kennedy,  18  Q.  B.  D.  796  (C.  A. 
1887) ;  8.  c.  reversed  on  another  point,  14  App.  Gas.  437  (H.  L.  1S89).-*£d. 
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seals,  by  which  the  defendant  agreed  to  pay  the  plaintiff  $1880,  viz., 
$470  at  the  sealing  and  delivery  of  said  agreement  (the  receipt  of 
which  is  therein  acknowledged),  and  the  remainder  in  three  equal  an- 
nual instalments,  with  interest,  &iC,,  which  payments  were  to  be  made 
to  the  plaintiff,  his  agent  or  attorney,  at  the  ofSce  of  Williamson,  Cat- 
lin,  &  Barwise,  in  Madison,  and  were  to  apply  as  the  purchase  money 
of  lots  8  and  9,  block  62,  in  said  city  of  Madison ;  that  by  said  agree- 
ment the  plaintiff  bound  himself,  his  heira,  &c.,  that  on  payment  of 
said  sum  of  $1880,  with  interest,  at  the  times  and  in  the  manner  above 
specified,  he  would,  on  demand  thereof,  cause  to  be  executed  and  de- 
livered to  the  defendant  a  good  and  sufl9cient  deed  of  the  premises, 
tree  of  all  incumbrances  except  certain  taxes,  which  the  defendant 
agreed  to  pay ;  that  the  plaintiff  had  always  been  ready  to  perform  the 
contract  on  his  part ;  and  that  the  defendant  had  made  default  in  the 
pa3'ment  of  the  instalments  due  on  the  Ist  of  May  in  the  years  1858 
and  1859  respectively,  for  the  amount  of  which  judgment  was  claimed. 
The  defendant  answered  by  a  general  denial.^  ...  On  the  trial  the 
plaintiff  offered  in  evidence  the  contract  mentioned  in  the  complaint, 
which  was  signed  '*  A.  C.  Dodge,  by  W.  F.  Coolbaugh,  Atty.,"  with  a 
seal  attached  to  said  signature,  and  also  signed  and  sealed  by  the  de- 
fendant. The  plaintiff  at  the  same  time  offered  in  evidence  a  sealed 
instrument,  purporting  to  have  been  executed  on  the  6th  of  August, 
1856,  at  Madrid,  in  the  kingdom  of  Spain,  by  the  plaintiff,  Augustus 
C.  Dodge,  and  his  wife,  Clara  Ann  Dodge,  constituting  William  F. 
Coolbaugh  their  attorney  for  the  sale  and  conveyance  of  certain  lands. 
There  was  annexed  to  this  instrument  a  certificate  of  its  acknowledg- 
ment b}'  the  plaintiff  and  his  wife,  before  the  Secretary  of  Legation  of 
the  United  States  at  Madiid,  dated  on  the  9th  of  August,  1856,  and 
also  a  certificate  of  its  acknowledgment  bj'  the  plaintiff  alone,  before  a 
notary  public  in  this  State,  dated  July  28,  1859.  The  provisions  of 
this  power  of  attorney-  are  sufiSciently  stated  in  the  opinion  of  this 
court.  The  defendant  objected  to  the  introduction  in  evidence  of  tlie 
contract  and  power  of  attorney.  ^^1.  Because  the  execution  of  the 
contract  was  not  proven.  2.  Because  the  power  of  attorney  did  not 
authorize  the  attorney  to  sell  the  individual  lands  of  A.  C.  Dodge,  or 
to  execute  a  contract  in  the  name  of  the  plaintiff  alone.  8.  Because 
the  authority  of  Coolbaugh  to  make  the  contract  was  not  shown." 
The  court  overruled  the  objection.  After  reading  the  contract  and 
power  of  attorney,  and  presenting  a  computation  of  the  amount  due, 
the  plaintiff  rested.  The  defendant  moved  for  a  nonsuit  on  the  ground 
that  the  power  of  attorney  did  not  authorize  Coolbaugh  to  make  said 
contract,  and  that  the  facts  proven  did  not  constitute  a  cause  of  action, 
which  motion  was  overruled.  The  defendant  then  rested,  and  asked 
the  court  to  instruct  the  jury  ^^  that  the  delivery  of  the  power  of  attor- 
ney to  Coolbaugh,  and  the  time  of  such  delivery,  were  questions  of  fact 

^  StateiMntfl  as  to  an  application  for  leave  to  file  a  supplemental  answer  have  been 
omitted.  —  Ed. 
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for  the  jury  to  find ;  and  that  in  the  absence  of  proofs  as  to  the  time  oi 
delivery,  the  presumption  was  that  it  was  delivered  at  the  time  it  was 
acknowledged/'  This  instruction  the  court  refused,  but  instructed  the 
jury  that  in  the  absence  of  proof  the  presumption  was  that  the  power 
of  attorney  was  delivered  to  the  agent,  Coolbaugh,  at  the  time  it  bears 
date.  Verdict  and  judgment  for  theplaifUiff. 

J,  C,  Hopkins^  for  appellant. 

Abbott^  Oregory,  <t  Pinneg,  for  respondent. 

Dixon,  C.  J.^     Of  the  questions  arising  upon  the  trial,  the  first  is 
whether  the  agent,  Coolbaugh,  was  authorized  by  the  letter  of  attor- 
ney offered  in  evidence  to  sell  the  lands  of  which  the  plaintiff  was  sole 
owner.     We  think,  upon  the  facts  of  the  case  as  now  presented,  that 
he  was  not.     His  agency  was  special,  and  the  authorit}*  conferred  dis- 
tinctly stated.     It  was  a  joint  letter,  being  executed  b}'  the  plaintiff 
and  Clara  Ann,  his  wife.     The  business  to  be  transacted  was  that  in 
which  they  were  jointly  concerned.     The  agent  was  to  sell  and  convey 
the  lots  and  outlots  of  which  they  were  possessed  in  the  city  of  Madi- 
son, —  more  particularly  those  which  were  conveyed  to  them  by  James 
Duane  Doty,  as  trustee  of  the  Four  Lake  Compan}*,  and  Moses  M. 
Strong,  as  attorney  of  the  late  Stevens  J.  Mason,  for  the  numbers  and 
description  of  which  reference  was  made  to  the  records  of  the  deeds  in 
the  county  of  Dane.     He  was  to  execute  and  deliver  for  them,  and 
in  their  names  and  behalf,  all  necessary  deeds  and  other  instniments 
in  writing.     This  was  the  substance  of  the  authority  given.     No  refer- 
ence was  made  to  the  separate  property  of  either  of  the  parties ;  and, 
if  they  had  any,  it  cannot  be  inferred  that  the^^  intended  to  anthorize 
Coolbaugh  to  dispose  of  it.    The  rule  of  law  is  well  settled  that  the 
authority  of  a  special  agent  must  be  strictly  pursued,  and  if  it  is  not, 
the  principal  will  not  be  bound.    The  authorities  on  this  subject  are 
collected  and  reviewed  by  Chief  Justice  Savage,  in  Bossiter  v.  Bossiter, 
8  Wend.  494.     It  seems  to  us  too  obvious  for  argument  that  upon  the 
face  of  the  instrument  the  agent  had  no  power  to  sell  the  plaintiff's 
separate  estate.     We  are  to  dispose  of  the  question  as  if  the  plaintiff 
were  here  resisting  instead  of  endeavoring  to  avail  himself  of  the  an- 
thority  exercised.    If  the  positions  of  the  parties  were  reversed,  —  the 
plaintiff  repudiating  the  contract  as  unauthorized,  and  the  defendant 
seeking  a  specific  performance,  —  it  would  hardly  be  serionsly  con- 
tended that  the  letter  of  attorney  alone  would  bind  him.    Reference 
was  made  to  the  records  in  the  office  of  the  register.     An  examination 
of  the  conveyances  referred  to  might  reveal  the  fact  that  the  title  of  the 
lots  was  vested  solel}'  in  the  plaintiff,  and  that  there  was  no  joint  estate 
to  which  the  letter  of  attornej*  could  be  applied,  which  would  place 
matters  in  a  very  different  attitude.     It  might  then  be  verj*  reasonably 
urged  that  Mrs.  Dodge  joined  in  the  letter  of  attorney  for  the  purpose 
of  releasing  her  right  of  dower  in  the  estate  of  her  husband.     Unaided 

^  After  holding  that  there  was  no  error  in  refuaing  to  receive  the  supplemental 
answer. —  Ed. 
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by  extrlusic  evidenoe,  we  cannot  assume  that  there  was  no  joint  estate 
to  which  the  authority  could  be  applied,  or  depart  from  the  strict  lan- 
guage of  the  instrument. 

We  are  next  to  ascertain  the  effect  of  this  want  of  authority  upon 
the  rights  of  the  defendant.  It  is  very  clear,  in  the  present  condition 
of  the  case,  that  the  plaintiff  was  not  bound  by  the  contract,  and  that 
he  was  at  liberty  to  repudiate  it  at  an}*  time  before  it  had  actually  re- 
ceived bis  sanction.  Was  the  defendant  bound  ?  And  if  he  was  not, 
could  the  plaintiff*,  by  his  sole  act  of  ratification,  make  the  contract  ob- 
ligatory upon  him?  We  answer  both  these  questions  in  the  negative. 
The  covenants  were  mutual,  —  those  of  the  defendant  for  the  payment 
of  the  money  being  in  consideration  of  that  of  the  plaintiff  for  the  con- 
veyance of  the  lands.  The  intention  of  the  parties  was  that  the}*  should 
be  mutually  bound ;  that  each  should  execute  the  instrument  so  that 
the  other  could  set  it  up  as  a  binding  contract  against  him,  at  law  as 
well  as  in  equity*,  from  tbe  moment  of  its  execution.  In  such  cases  it 
is  well  settled,  both  on  principle  and  authority,  that  if  either  part}'  neg- 
lects or  refuses  to  bind  himself,  the  instrument  is  void  for  want  of 
mutualit}',  and  the  part}*  who  is  not  bound  cannot  avail  himself  of  it  as 
obligatory  upon  the  other.  Townsend  v.  Corning,  23  Wend.  435,  and 
Same  v.  Hubbard,  4  Hill,  351,  and  cases  there  cited.  The  same  au- 
thorities also  show  that  where  the  instrument  is  thus  void  in  its  incep- 
tion, no  subsequent  act  of  the  part}*,  who  has  neglected  to  execute  it, 
can  render  it  obligatory  upon  the  party  who  did  execute  without  his 
assent  The  opinion  of  Judge  Bronson,  in  the  first-named  case,  is  a 
conclusive  answer  to  all  arguments  to  be  drawn  from  the  subsequent 
ratification  of  the  party  who  was  not  originall}*  bound.  In  that  case, 
as  in  this,  the  vendors  had  failed  to  bind  themselves  b}'  the  agreement. 
He  says :  '^  It  would  be  most  extraordinar}^  if  the  vendors  could  wait 
and  speculate  upon  the  market,  and  then  abandon  or  set  up  the  con- 
tract as  their  own  interests  might  dictate.  But  without  anj'  reference 
to  prices,  and  whether  the  delay  was  long  or  short,  if  this  was  not  the 
deed  of  the  vendee  at  the  time  it  was  signed  by  himself  and  Baldwin 
(the  agent) ,  it  is  impossible  that  the  vendors,  by  an}'  subsequent  act 
of  their  own  without  his  assent,  could  make  it  his  deed.  There  is,  I 
think,  no  principle  in  the  law  which  will  sanction  such  a  doctrine."  The 
only  point  in  which  tbe  facts  in  that  case  differ  materially  from  those 
here  presented,  is  that  no  part  of  the  purchase  monej'  was  advanced  to 
the  agent.  But  that  circumstance  cannot  VKvy  the  application  of  the 
principle.  The  payment  of  tbe  money  to  the  agent  did  not  affect  the 
validity  of  the  contract,  or  make  it  binding  upon  the  plaintiff.  He  was 
at  liberty  to  reject  tbe  money,  and  his  acceptance  of  it  was  an  act  of 
ratification  with  which  tbe  defendant  was  in  no  way  connected,  and 
which,  although  it  might  bind  him,  imposed  no  obligation  upon  the 
defendant  until  he  actually  assented  to  it.  It  required  the  assent  of 
both  parties  to  give  the  contract  any  vitality  or  force. 

I  am  well  aware  that  there  are  dicta  and  observations  to  be  found  in 
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the  books  which,  if  taken  literall}',  would  overthrow  the  doctrine  of  the 
cases  to  which  I  have  referred.  It  is  said,  in  Lawrence  t«.  Taylor,  5 
Hill,  113,  that  '^such  adoptive  authority  relates  back  to  the  time  of 
the  transaction,  and  is  deemed  in  law  the  same  to  all  purposes  as  if  it 
had  been  given  before."  And  in  Newton  v.  Bronson,  3  Kern.  594,  the 
court  say :  ^^  That  a  subsequent  ratification  is  equally  effectual  as  an 
original  authority  is  well  settled."  Such  expressions  are,  no  doubt,  of 
frequent  occurrence ;  and  although  they  display  too  much  carelessness 
in  the  use  of  language,  yet  if  they  are  understood  as  applicable  only  to 
the  cases  in  which  they  occur,  they  may  be  considered  as  a  correct 
statement  of  the  law.  The  inaccurac}'  consists  in  not  properly  distin- 
guishing between  those  cases  where  the  subsequent  act  of  ratification 
is  put  forth  as  the  foundation  of  a  right  in  favor  of  the  party  who  has 
ratified,  and  those  where  it  is  made  the  basis  of  a  demand  against  him. 
There  is  a  broad  and  manifest  difference  between  a  case  in  which  a 
party  seeks  to  avail  himself,  by  subsequent  assent,  of  the  unanthorized 
act  of  his  own  agent,  in  order  to  enforce  a  claim  against  a  third  person, 
and  the  case  of  a  party  acquiring  an  inchoate  right  i^ainst  a  principal, 
by  an  unauthorized  act  of  his  agent,  to  which  validity  is  afterwards 
given  by  the  assent  or  recognition  of  the  principal.  Pale}'  on  Agency, 
192,  note.  The  principal  in  such  case  may,  by  his  subsequent  assent, 
bind  himself;  but  if  the  contract  be  executory,  he  cannot  bind  the 
other  part}'.  The  latter  may,  if  he  choose,  avail  himself  of  snch  assent 
against  the  principal,  which,  if  he  does,  the  contract,  by  virtue  of  suoh 
mutual  ratification,  becomes  mutually  obligatory.  There  are  many 
cases  where  the  acts  of  parties,  though  unavailable  for  their  own  ben- 
efit, may  be  used  against  them.  It  is  upon  this  obvious  distinction,  I 
apprehend,  that  the  decisions  which  I  have  cited  are  to  be  sastamed. 
Lawrence  v.  Taylor  and  Newton  v.  Bronson  were  both  actions  in  whidi 
the  adverse  party  claimed  rights  through  the  agency  of  individuals 
whose  acts  had  been  subsequently  ratified.  And  the  anthorities  cited 
in  support  of  the  proposition  laid  down  in  the  last  case  (4  Wend.  219 ; 
1  Pick.  372 ;  3  Hill,  552 ;  5  Id.  187 ;  9  Cranch,  153,  and  5  Wheat.  241} 
will,  when  examined,  be  found  to  have  been  cases  where  the  subsequent 
assent  was  employed  against  the  persons  who  had  given  it  and  taken 
the  benefit  of  the  contract.^  .  •  . 

No  original  authority  to  the  agent  making  the  contract  having  been 
shown,  and  no  evidence  offered  on  the  trial  of  such  ratification  as  bound 
the  defendant,  it  follows  that  the  Judgment  must  be  reversed,  and  a  new 
trial  awarded.  Ordered  accordingly.* 

^  Here  followed  passages  holding  that,  nnder  the  WiBconsin  Statute  of  Frauds,  a 
contract  for  the  purchase  of  land  does  not  bind  the  yendee,  unless  signed  by  the  Tendor 
or  by  his  lawfully  authorized  agent.  —  Ed. 

*  Ace:  Atlee  v.  Bartholomew,  69  Wis.  43  (1887). 

See  Andrews  o.  .£tua  Life  Ins.  Co.,  92  N.  Y.  596, 604  (IMS) ;  McClintock  e.  South 
Fenn  Oil  Co.,  146  Pa.  144  (1892). 

There  are  comments  on  the  principal  case  in  5  Am.  St.  Rep.  109;  24  Am.  L.  Bffr 
580;  2.*^  Am.  L.  Rev.  74 ;  and  9  Hanr.  Law  ReT.  60.  —  Ed. 
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WALTER  V.  JAMES. 
Exchequer*    1871. 

[L,  R.  6  Ex,  124.] 

Action  on  an  attorney's  bill,  amounting  to  £63  Ms.  Sd.  The  defend* 
ant  paid  into  court  £3  17^.  Sd,,  and  to  the  residue  pleaded  payment 

The  cause  was  tried  before  Mellor,  J.,  at  the  Glouoestershii'e  Summer 
Assizes,  1870.  It  appeared  at  the  trial  that  the  plaintiff  had  a  claim 
against  the  defendant  for  professional  services ;  that  Southall,  acting 
as  the  defendant*s  attorney,  had  been  concerned  in  negotiation  with 
the  plaintiff  in  respect  of  this  claim,  and  had  induced  him  to  accept 
£60  in  discharge  of  it ;  that  SouthaU  had  been  instructed  bj'  defendant 
to  pay  that  sum  to  plaintiff,  but  that  before  paying  it  those  instructions 
had  been  countermanded,  and  he  had  ceased  to  act  as  defendant's  at- 
torney ;  that,  nevertheless,  considering  himself  under  a  moral  obliga- 
tion to  the  plaintiff  to  see  him  paid,  he  subsequently  did  pa}*  the  £60, 
and  paid  it,  as  he  stated  in  evidence,  in  discharge  of  plaintiff's  claim 
upon  defendant ;  but  that  afterwards,  and  before  any  act  of  defendant 
assenting  to  or  adopting  the  payment,  he  requested  plaintiff  to  return 
him  the  money,  which  was  accordingly  done.  It  was  left  in  some  doubt 
on  the  evidence  whether  Southall  did  or  did  not  inform  plaintiff,  at  the 
time  of  paying  him,  that  he  had  ceased  to  act  as  defendant's  attorney. 
No  evidence  was  given  of  any  adoption  of  the  payment  by  defendant 
before  plea. 

The  leaiiied  Judge  ruled  that  the  defendant  could  take  advantage  of 
the  payment  by  Southall,  and  a  verdict  was  entered  for  the  defendant, 
with  leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  him,  the 
court  to  have  power  to  draw  inferences  of  fact.  A  rule  having  been 
obtained  accordingly. 

Cave  {Buddleatan,  Q.  C,  with  him),  showed  cause. 

Henry  JameSy  Q.  C,  and  GHffUs,  in  support  of  the  rule. 

Cur,  adv,  vtdt, 

Kellt,  C.  B.  [after  stating  the  facts  of  the  case,  proceeded  :]  South- 
all,  therefore,  in  paying  the  debt  appeared  to  act  as  the  defendant's 
agent ;  but  it  turned  out  afterwards  that,  although  he  had  originally 
been  authorized  by  the  defendant  to  come  to  an  arrangement  with  the 
plaintiff,  and  to  make  this  payment,  that  authority  had  been  revoked 
before  the  payment  was  made.  He  did  not,  however,  communicate  to 
the  plaintiff  that  he  had  no  authority ;  on  the  contrary,  he  professed 
to  act  for  the  defendant,  and  the  plaintiff  believed  him  to  he  so  acting, 
and  received  the  sum  paid  in  full  satisfaction  of  his  debt.  But  when 
the  plaintiff  found  that  the  money  had  been  paid  without  the  defend- 
ant's authorit}',  he  returned  the  money  to  Southall.    And  now  the 
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question  is,  whether  the  defendant  can  b}*  his  plea  of  payment  adopt 
and  ratify  the  act  of  Southall,  although  before  action  that  act  had,  bj 
arrangement  between  the  plaintiff  and  Southall,  been  undone. 

Now,  the  law  is  clear,  that  where  one  makes  a  payment  in  the  name 
and  on  behalf  of  another  without  authority,  it  is  competent  for  the 
debtor  to  rati0  the  payment ;  and  there  seems  to  be  no  doubt  on  the 
authorities  that  he  can  ratify  after  action  by  placing  the  plea  of  pay- 
ment on  the  record.  Prima  fade^  therefore,  we  have  here  a  ratifica- 
tion of  the  payment  by  the  defendant's  plea ;  but  whether  the  payment 
was  then  capable  of  ratification  depends  on  whether  previousl}'  it  was 
competent  to  the  plaintifiT  and  Southall,  apart  from  the  defendant,  to 
cancel  what  had  taken  place  between  them.  I  am  of  opinion  that  it 
was  competent  to  them  to  undo  what  they  had  done.  The  evidence 
shows  that  the  plaintifiT  received  the  money  in  satisfaction  under  the 
mistaken  idea  that  Southall  had  authority  from  the  defendant  to  pay 
him.  This  was  a  mistake  in  fact,  on  discovering  which  he  was,  I  think, 
entitled  to  return  the  mone}^  and  apply  to  his  debtor  for  payment.  If 
he  had  insisted  on  keeping  it,  the  defendant  might  at  any  moment  have 
repudiated  the  act  of  Southall,  and  Southall  would  then  have  been  able 
to  recover  it  from  the  plaintifiT  as  monej*  received  for  Southall's  use.  I 
am,  therefore,  of  opinion  that  the  plaintifiT,  who  originally  accepted 
this  money  under  an  entire  misapprehension,  was  justified  in  returning 
it,  the  position  of  the  parties  not  having  been  in  the  meantime  in  any 
way  altered,  and  that  the  defendant's  plea  of  payment  fails.  The  rale 
must  accordingly  be  made  absolute. 

Martin,  B.  I  am  of  the  same  opinion.  The  rule  which  I  oonceive 
to  be  the  correct  one  may  be  stated  as  follows.  When  a  payment  is 
not  made  by  way  of  gift  for  the  benefit  of  the  debtor,  but  by  an  agent 
who  intended  that  he  should  be  reimbursed  hy  the  debtor,  but  who  had 
not  the  debtor's  authority  to  pay,  it  is  competent  for  the  creditor  and 
the  person  paying  to  rescind  the  transaction  at  any  time  before  the 
debtor  has  afiSrmed  the  payment,  and  repay  the  money,  and  thereupon 
the  payment  is  at  an  end,  and  the  debtor  again  responsible.  This 
being,  in  my  judgment,  the  true  rule,  the  plaintifiT  in  this  case  was 
entitled  to  recover. 

Eellt,  G.  B.  My  brother  Cleasby  concurs  in  the  judgment  of  tb« 
court.  Rule  abaohUe^ 

1  See  StiUwell  v.  Staples,  19  N.  T.  401, 406  (1S59).  ^Eik 
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WHrriNG,  Administrator,  v,  MASSACHUSETTS   MUTUAL 

LIFE  INSURANCE  COMPANY. 

Supreme  Judicial  Court  of  Massachusetts.     1880. 

[129  Mass.  240.]  * 

Colt,  J.  It  is  expressly  provided  io  the  polic}*  of  life  insurance 
upon  which  this  action  is  brought,  that  it  '^  shall  not  take  effect  until 
the  advance  premium  hereon  shall  have  been  paid  during  the  lifetime 
of  the  person  whose  life  is  hereb}'  insured.'' 

It  appeared  at  the  trial,  that,  in  February,  Henry  L.  Fairfield,  the 
plaintiflTs  iutestate,  made  application  for  insurance  in  the  defendant 
company ;  and  that,  in  the  early  part  of  May  following,  the  policy  in 
suit  was  left  at  Fairfield's  place  of  business,  by  an  agent  of  the  com- 
pany, who  by  letter  requested  payment  of  the  premium  *'  if  the  policy 
was  correct  and  satisfactor}-."  This  request  was  repeated  by  letter 
dated  May  21,  addressed  to  Fairfield,  who  was  then  at  home,  having 
arrived  there  in  ill  health  on  the  18th  of  the  same  month.  He  died  of 
this  illness  on  May  27.  The  letter  of  the  21st  was  opened  by  his 
sister,  who,  without  communication  with  or  direction  from  him,  caused 
the  advance  premium  to  be  paid  to  the  company,  b}'  a  check  signed  by 
a  member  of  the  firm  in  which  Fairfield  was  a  partner.  Fairfield  died 
without  knowledge  of  this  payment. 

Upon  this  state  of  facts,  it  is  plain  that  no  contract  of  insurance 
existed  between  the  patties  at  the  time  of  the  death  of  the  plaintifiTs 
intestate.  The  possession  of  the  policy,  without  a  waiver,  on  the  part 
of  the  company,  of  the  condition  upon  the  performance  of  which  it 
was  to  take  effect,  does  not,  on  the  facts  disclosed,  show  a  delivery  of 
it  in  completion  of  the  contract,  or  furnish  anj'  evidence  that  the  minds 
of  the  parties  had  met.  It  is  not  enough  that  the  form  of  the  policy 
had  been  approved,  for  it  was  still  optional  with  Fairfield  whether  he 
would  by  payment  make  it  a  binding  contract.  If  he  declined  or  neg- 
lected to  pay,  the  company  would  have  no  claim  for  the  premium 
against  him,  or  against  his  estate,  because  the  risk  never  attached.  A 
paj'ment  b}*  a  stranger,  made  without  the  knowledge  or  consent  of  the 
assured,  though  made  with  his  money,  would  not  bind  him  or  the  com- 
pany ;  and  the  money,  so  wrongfully  appropriated,  could  be  recovered 
back  by  him  or  by  his  administrator.  Hoyt  v.  Mutual  Benefit  Ins.  Co., 
98  Mass.  539 ;  Mar^ey  v.  Mutual  Benefit  Ins.  Co.,  108  Mass.  78 ;  Badger 
r.  American  Ins.  Cd.,  103  Mass.  244 ;  Thayer  v.  Middlesex  Ins.  Co.,  10 
Pick.  326  ;  Piedmont  &  Arlington  Ins.  Co.  v.  Ewing,  92  U.  S.  377. 

After  the  death  of  Fairfield,  the  administrator  of  his  estate,  and  the 
widow,  to  whom  the  policy  was  made  payable,  joined  in  the  proofs  of 
loss,  and  the  administrator,  for  the  benefit  of  the  widow,  brought  this 
action  against  the  company.  But  these  proceedings  do  not  amount  to 
such  ratification  of  the  unauthorized  payment  by  the  ^ster  as  will  give 
validity  to  the  policy.    The  difficulty  is,  that  there  was  no  contract 
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existii^  at  the  time  of  the  death  to  be  nUified.  The  pajmetit  of  the 
premiam  was  noC  the  pajmeDt  bj  another  of  a  debt  due  from  the 
intestatey  which  the  admmwtrator,  without  affectiDg  the  rights  of  the 
oompanjy  would  hare  power  U>  ratify ;  and  to  saj  that  the  adminis- 
tnXar  maj  now  do  it,  so  as  to  bind  the  company,  would  be  to  sa^'  that 
a  policy  of  life  insurance  may  be  made  to  take  effect  as  a  contract  by 
an  act  of  ratification  by  the  administrator  after  the  death  of  the  person 
whose  life  is  thereby  insoied ;  or,  as  was  said  by  Mr.  Justice  Miller  in 
Piedmont  4b  Arlington  Insu  Co.  r.  Ewing,  above  cited,  ^^  to  affirm  that 
one  party  to  a  negotiation  can  delay  lus  consent  to  the  terms  of  the 
contract  until  the  changes  of  foftone  enable  him  to  reap  all  the  benefits, 
and  throw  all  the  losses  on  the  otiier  side,  and  then,  for  the  first  time, 
do  what  was  necessary  on  his  part  to  make  the  contract  obligatory/' 

It  is  laid  down,  in  general  mles  gOTeming  the  relation  of  principal 
and  agent,  that  no  nnanthorized  act  of  the  latter  can  be  made  valid  by 
subsequent  ratification  to  the  prejudice  of  third  persons  without  their 
consent ;  and  that  no  ratification  is  valid  unless  the  principal  at  the 
time  of  ratifjing  the  act  has  power  to  confer  the  authority'  for  such  act 
Sturtevant  v.  Robinson,  18  Pick.  175;  Bird  r.  Brown,  4  Ezch.  786; 
McCracken  v.  San  Francisco,  16  Cal.  591,  624;  Story  on  Agency, 
f  §  245,  246. 

It  is  contended  that  there  is  some  authority  for  the  proposition  that 
the  payment  of  a  renewal  premium  by  a  stranger  to  the  contract  after 
it  becomes  due  wiU  be  sufficient  to  prevent  the  lapsing  of  a  policy  on 
the  life  of  one  who  dies  after  it  becomes  due  and  before  it  is  paid ; 
although  the  policy  contains  the  usual  condition  requiring  its  payment 
in  order  to  continue  the  contract  in  force.    But  the  case  of  Howell  p. 
Knickerbocker  Ins.  Co.,  44  N.  Y.  276,  cited  by  the  plaintiff,  was 
decided  expressl}*  on  the  ground  that  there  had  been  a  waiver  bj'  the 
company  of  a  prompt  payment  of  the  annual  premium,  so  that  the 
contract  of  insurance  was  in  force  at  the  time  of  the  death.     See  also 
Pritehard  9.  Merchants'  Ss  Tradesmen's  Assurance  Society,  3  C.  B. 
(N.  S.)  622.     Whatever  may  be  the  law  as  applicable  to  the  payments 
of  annual  premiums  under  a  policy  which  has  once  attached,  we  are  of 
of  opinion  that  the  contract  cannot  be  originally  created  without  the 
consent  of  the  assured. 

Under  the  law  of  marine  insurance,  as  laid  down  in  the  cases  cited 
by  the  plaintiff,*  it  is  said  that  when  a  vessel  is  insured  by  a  part-owner 
for  the  benefit  of  the  other  part-owners,  without  their  previous  author- 
ity, the  latter  may  ratify  the  act,  after  knowledge  of  the  loss.  Bat 
that  is  because  in  those  cases  a  valid  contract  of  insurance  ^  at  once 
created  by  the  part-owner  by  payment  of  the  premium,  or  by  a  promise 
to  pay  upon  which  the  policy  is  issued. 

The  Judge  at  the  trial  refused  to  rale,  as  requested  by  the  defendant, 
that  the  payment  of  the  premium  by  the  sister,  Miss  Whiting,  would 

>  The  plaintiff's  connsel  cited  on  this  point  Hac^edom  v.  Olivenon.  2  M.  &  S.  485; 
i?onth  V.  Thompson,  13  East,  274;  Barlow  r.  Leckie,  4  J.  B.  Moore,  8;  Finnejr  9 
Fairhaven  Ins  Co.,  5  Met  19a.~RBP. 
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not  be  a  pa^-ment  b^-  Fairfield  which  would  make  the  defendant  liable 

on  the  policy ;  and  for  this  reftisal,  the  entry  must  be 

JSxcq>tiQne  sustaineA 
O,  Wells^  for  the  defendant 

G.  J£  Steams^  for  the  plaintifll 


BOLTON  PARTNERS  v.   LAMBERT. 

Chancebt  Division.     1888. 
Court  op  Appeal.     1889. 

[41  Ch.  D.  295.] 

The  plaintiffs,  Bolton  Partners  (Limited),  were  a  limited  company, 
incorporated  under  the  Companies  Acts,  and  were  owners  of  a  factory 
and  hereditaments  at  Lavenham,  Suffolk,  known  as  the  Lavenham 
Sugar  Works,  for  the  residue  of  a  term  of  ten  years  from  the  25th  of 
March,  1884. 

On  the  8th  of  December,  1886,  the  defendant,  A.  J.  Lambert,  wrote 
to  P.  Scratchier,  who  was  then  acting  as  managing  director  of  the 
company  in  the  absence  of  the  chairman,  a  letter  in  which  he  said :  — 

^^  Re  Lavenham  Sugar  Works. 

^^  I  beg  to  make  you  an  offer  for  the  above-mentioned  works,  and  at 
the  same  time  allow  me  to  call  3'our  attention  to  the  following  facts, 
which  &re  matters  too  important  to  be  overlooked  on  either  side." 

He  then  stated  several  particulars  in  which  expense  must  be  incurred 
by  the  purchaser,  and  proceeded  as  follows :  •'— 

^^  As  it  is  absolutel}'  necessary  to  commence  the  new  works  almost 
immediately,  I  propose  to  take  the  factory-  over  from  the  25th  of  March, 
1887,  possession  to  be  given  on  the  1st  of  January,  1887,  to  enable 
me  to  get  the  necessarj-  alterations  completed,  and  also  to  get  the  new 
machinery  fixed.  Taking  into  consideration  all  the  facts  which  I  have 
brought  under  j'our  notice,  I  think  a  fair  annual  rental  to  offer  3'ou  for 
the  use  of  the  factory  (including  depreciation  of  the  buildings,  plant, 
and  machinery)  would  be  £3,500,  the  lease  to  be  the  remainder  of  your 
term,  and  subject  to  the  conditions  described  therein.  But  as  the  wall 
requires  repairs,  and  the  machinerj*,  which  is  now  dismantled,  will 
require  to  be  restarted,  an  allowance  of  £500  should  be  made  from  the 
first  quarter's  rent,  thns  reducing  the  rent  for  the  first  year  to  £3,000, 
which  should  be  paid  on  the  usual  quarter  days." 

Scratchley  wrote  to  the  defendant  on  the  9th  of  December  acknowl- 
edging the  receipt  of  his  letter,  and  saying  that  he  would  refer  the 
matter  to  the  directors. 

Scratchley'  was  a  member  of  the  works  committee,  which  was  appointed 
by  the  board  of  directors.  On  the  13th  of  December,  1886,  a  meeting 
of  the  works  committee  was  held  at  which  it  was  resolved  that  the 
defendant's  offer  should  be  accepted,  and  that  a  letter  should  be  writteo 
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to  him  accordingly,  and  that  the  company's  solicitor  should  be  instmoted 
to  prepare  tbe  necessary  documents.  It  was  admitted  that  the  works 
committee  had  no  power  to  accept  the  defendant's  offer,  or  to  bind  the 
company  by  a  sale  of  its  property.  On  the  same  da}^  Scratchle}'  wrote 
to  the  defendant  a  letter  in  which  he  informed  him  that  tbe  directors 
accepted  the  offer  contained  in  his  letter  of  the  8th  of  December,  and 
that  the  company's  solicitor  had  been  instructed  to  prepare  the  neces- 
sary documents. 

On  the  17th  of  December  the  plaintiffs'  solicitor  sent  the  defendant 
a  draft  agreement  containing  certain  stipulations  not  mentioned  in  the 
defendant's  offer,  and  in  particular  a  stipulation  as  to  a  guarantee  for 
rent.  To  these  the  defendant  objected.  After  some  correspondence 
the  defendant,  on  the  13th  of  January,  1887,  wrote  to  the  plaintiffs 
withdrawing  his  offer  on  the  ground  that  he  had  been  misled  by  the 
statements  that  had  been  made  to  him  as  to  the  value  of  the  property. 

On  the  17th  of  January,  1887,  the  writ  in  this  action  was  issued 
by  direction  of  the  board  of  directors.  The  plaintiffs  claimed  specific 
performance  of  the  agreement  contained  in  the  letters  before  stated. 

On  the  28th  of  January*  the  board  of  directors  held  a  meeting  at 
which  they  confirmed  the  minutes  of  the  meeting  of  the  works  committee 
of  the  13th  of  December,  1886 ;  and  Scratchley's  letter  of  the  same 
date  was  also  read  and  confirmed. 

The  defendant  denied  that  there  had  been  any  complete  contract ; 
and  contended  that  after  the  defendant  had  repudiated  his  offer 
it  was  too  late  for  the  company  to  ratify  Scratchley's  acceptance. 
He  also  alleged  that  he  had  been  induced  to  make  the  offer  by 
misrepresentation. 

The  action  came  on  before  Mr.  Justice  Kekewich  on  the  19th  of 
December,  1888. 

Warmington^  Q.  C,  and  Chadwyck  Healeyy  for  the  plaintiffs. 

Brice^  Q.  C,  and  Ribton^  for  the  defendant 

Kekewich,  J.^  The  doctrine  of  ratification  is  this,  that  when  a  prin- 
cipal on  whose  behalf  a  contract  has  been  made,  though  it  may  be  made 
in  the  firat  instance  without  his  authority,  adopts  it  and  ratifies  it,  then, 
whether  the  contract  is  one  which  is  for  his  benefit  and  which  he  is 
enforcing,  or  which  is  sought  to  be  enforced  against  him,  the  ratification 
is  referred  to  the  date  of  the  original  contract,  and  the  contract  becomes 
as  from  its  inception  as  binding  on  him  as  if  he  had  been  originally  a 
party.  That  doctrine,  combined  with  one  in  respect  of  mutuality,  the 
limits  of  which  I  have  already  stated,  seems  to  me  to  get  rid  entirely  of 
the  third  objection  on  the  ground  of  vUra  vires,  and  to  dispose  of  this  case. 
There  must,  therefore,  I  think,  be  Judgment  for  specific  performance. . . . 

From  this  judgment  the  defendant  appealed. 

Srice,  Q.  C.,  and  Ribton^  for  the  appellant' 

1  At  the  beginning  and  at  the  end  of  this  opinion  are  omitted  passages  not  deiUng 
with  ratification.  —  Ed. 

3  In  reprinting  this  argament,  passages  not  dealing  with  ratificatioii  hare  besa 
omitted.  —  Ed 
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An  offer  may  be  withdrawn  without  formal  notice  at  any  time  before 
acceptance.  Dickinson  v.  Dodds,  2  Ch.  D.  468 ;  and  after  withdrawal 
any  ratification  comes  too  late.  Thus,  in  Lyell  v,  Kennedy,  18  Q.  B.  D. 
796,  814,  it  was  held  that  ratification  after  the  Statute  of  Limitations 
had  run  came  too  late.  [Lopes,  L.  J.,  referred  to  Walter  v,  James, 
Law  Rep.  6  Ex.  124.]  That  case  is  in  our  favor;  after  the  contract 
was  rescinded  ratification  was  too  late.  Stoppi^e  in  transitu  by  a 
person  having  no  authority  cannot  be  ratified  after  the  goods  have  got 
into  the  hands  of  third  parties.  Bird  v.  Brown,  4  Ex.  786.  In  Brewer 
V.  Broadwood,  22  Ch.  D.  105,  the  principle  was  acted  on  that  ratifica- 
tion must  be  before  the  contract  is  broken  off,  and  so  in  Lee  v.  Soames, 
86  W.  B.,  884.  [Cotton,  L.  J.  That  case  comes  to  this:  something 
is  necessary  to  make  a  good  title.  The  purchaser  says  get  it  within  a 
certain  time,  if  not,  I  withdraw.  That  is  not  like  a  case  of  a  sale  by  an 
agent  without  authority.]  If  the  party  repudiates,  then  the  negotiation 
is  at  an  end,  and  no  subsequent  confirmation  by  the  principal  can 
revive  it. 

Warmin^ton^  Q.  C,  and  Chadwyck  HedUy,  for  the  plaintiffs,  were 
not  called  on  to  argue  the  question  whether  there  was  a  complete  con- 
tract between  Scratchley  and  the  defendant,  or  whether  there  had  been 
misrepresentation. 

With  respect  to  the  question  of  ratification,  the  maxim  omnia  rati?ia- 
hitio  retrotrahitur  et  mandato  equiparatur  is  applicable  to  this  case. 
It  is  only  a  matter  of  evidence  whether  or  not  the  agent  had  authorit}'' 
to  make  the  contract.  If  the  authority  is  proved,  it  makes  no  difference 
at  what  time  it  is  proved.  Brook  v.  Hook,  Law  Rep.  6  Ex.  89.  The 
defendant  ai^ues  that  if  a  man  makes  a  contract  with  an  agent,  there  is 
a  locus  pcenitenticB  until  the  contract  is  confirmed  by  the  principal ;  but 
there  is  no  trace  of  any  such  doctrine  in  the  law.  He  is  bound,  though 
the  principal  may  not  be.  It  may  seem  unfair  upon  him,  but  it  is  the 
law.  The  cases  on  marine  insurance  are  strong  instances  of  the  rule 
being  acted  on  in  hard  cases.  Hagedorn  v.  Oliverson,  2  M.  &  S.  485 ; 
Ancona  v,  Marks,  7  H.  &  N.  686  ;  Maclean  v.  Dunn,  4  Bing.  722.  The 
only  exceptions  to  the  rule  are :  (1)  where  a  vested  estate  is  divested  ; 
(2)  when  there  has  been  forger}* ;  (3)  where  the  ratification  is  after  the 
time  when  the  act  could  be  done.  In  the  present  case,  the  contract 
being  a  good  binding  contract  there  was  no  power  of  withdrawing  from 
it,  which  would  have  been  in  fact  a  rescission. 

Cotton,  L.  J.*  But  then  it  is  said  that  on  the  13th  of  January,  1887, 
the  defendant  entirely  withdrew  the  offer  he  had  made.  Of  course  the 
withdrawal  could  not  be  effective,  if  it  were  made  after  the  contract 
had  become  complete.  As  soon  as  an  offer  has  been  accepted  the 
contract  is  complete.  But  it  is  said  that  there  could  be  a  withdrawal 
by  the  defendant  on  the  13th  of  January  on  this  ground,  that  the  offer 
of  the  defendant  had  been  accepted  by  Scratchley,  a  director  of  the 
plaintiff  company,  who  was  not  authorized  to  bind  the  company  by 

^  After  discniising  matters  foreign  to  ratification.— Eix 
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acceptance  of  the  ofifer,  and  therefore  that  until  the  opinpany  ratiied 
Scratchley's  act  there  was  no  acceptance  on  behalf  of  the  companj 
binding  on  the  company',  and  therefore  the  defendant  couLd  withdraw 
his  offer.  Is  that  so  ?  The  rule  aa  to  i*atifipatiott  by  a  principal  of  acU 
done  by  an  assumed  agent  is  that  the  ratification  is  thrown  back  to  the 
date  of  the  act  done,  and  that  the  agent  is  put  in  the  same  position  ss 
if  he  had  had  authority  to  do  the  act  at  the  time  the  act  was  done  bj 
him.  Various  cases  have  been  referred  to  as  laying  down  this  principle, 
but  tliere  is  no  case  exactly  like  the  present  one.  The  case  of  Hage- 
dorn  V,  01ivei*son  is  a  strong  case  of  the  application  of  tlie  principle. 
It  was  there  pointed  out  how  favorable  the  rule  was  to  the  principsl, 
because  till  ratification  he  was  not  bound,  and  he  had  an  option  to  adopt 
or  not  to  adopt  what  had  been  done.  In  that  case  the  plaintiff  had 
effected  an  insurance  on  a  ship  in  which  another  person  was  interested, 
and  it  was  held  that  long  after  the  ship  had  been  lost  the  other  person 
might  adopt  the  act  of  the  plaintiff,  though  done  without  authority,  so 
as  to  enable  the  plaintiff  to  sue  upon  the  policy.  Again,  in  Ancona  r. 
Marks,  where  a  bill  was  indorsed  to  and  sued  on  in  the  name  of  Anoona, 
who  had  given  no  authority  for  that  purpose,  yet  it  was  held  tha;t 
Ancona  could,  after  the  action  had  been  brought,  ratify  what  had  been 
done,  and  that  the  subsequent  ratification  was  equivalent  to  a  prior 
authority  so  as  to  entitle  Ancona  to  sue  upon  the  bill.  It  was  said  by 
Mr.  Brice,  that  in  that  case  there  was  a  previously  existing  liability  of 
the  defendant  towards  some  person  ;  but  the  liabilit3^  of  the  defendant 
to  Ancona  was  established  by  Ancona's  authorizing  and  ratifying  the 
act  of  the  agent,  and  a  previously  existing  liability  to  others  did  not 
affect  the  principle  laid  down. 

The  rule  as  to  ratification  is  of  course  subject  to  some  exceptions^ 
An  estate  once  vested  cannot  be  divested^  nor  can  an  act  lawful  at  the 
time  of  its  performance  be  rendered  unlawful,  by  the  application  of  ^h^ 
doctrine  of  ratification.  The  case  of  Walter  v.  James,  L.  B.  6  Ex.  124| 
was  relied  on  by  the  appellant,  but  in  that  case  there  was  an  agreement 
between  the  assumed  agent  of  the  defendant  and  the  plaintiff  to  cancel 
what  had  been  done  before  any  ratification  by  the  defendant ;  in  the 
present  case  there  was  no  agreement  made  between  Scratchley  and  the 
defendant  that  what  had  been  done  by  Scratchley  should  be  considered 
as  null  and  void. 

The  case  of  Bird  v.  Brown,  4  Ex.  786,  which  was  also  relied  on  by 
the  appellant,  is  distinguishable  from  this  case.  There  it  was  held  that 
the  ratification  could  not  operate  to  divest  the  ownership  which  bad 
previously  vested  in  the  purchaser  bj-  the  delivery  of  the  goods  before 
the  ratification  of  the  alleged  stoppage  in  transitu.  So  also  in  Lyell  v. 
Kennedy,  18  Q.  B.  D.  796,  the  plaintiff,  who  represented  the  lawfhl 
heir,  desired,  after  the  defendant  Kennedy  had  acquired  a  title  to  the 
estate  by  means  of  the  Statute  of  Limitations,  ^nd  after  the  title  of  the 
heir  was  gone,  to  ratify  the  act  of  Kennedy  as  to  the  receipt  of  rents, 
so  as  to  make  the  estate  vest  in  the  heir.  In  my  opinion  none  of  these 
cases  support  the  appellant's  contention. 
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• 

I  think  the  proper  view  is  that  the  acceptance  b^*  Scratchlej  did  con- 
stitute a  contract,  subject  to  its  being  shown  that  Scratchlej  had  author- 
ity to  bind  the  company.  If  that  were  not  shown  there  would  be 
no  contract  on  the  part  of  the  company,  but  when  and  as  soon  as 
authority  was  given  to  Scratchley  to  bind  the  company  the  authority 
was  thrown  back  to  the  time  when  the  act  was  done  by  Scratchley,  and 
prevented  the  defendant  withdrawing  his  offer,  because  it  was  then  no 
longer  an  offer,  but  a  binding  contract. 

This  point  therefore  must  also  be  decided  against  the  appellant. 
Another  point  was  raised  as  to  misrepresentation,  but,  having  regard 
to  the  evidence,  in  my  opinion  that  has  not  been  made  out  The  ap- 
peal therefore  fails. 

LiNDLET,  L.  J.  I  am  of  the  same  opinion.  Three  defences  are  set 
up.  The  first  is  that  the  two  letters  of  the  8th  of  December  and  the 
13th  of  December  did  not  amount  to  a  contract  at  all,  but  were  mere 
negotiations ;  the  second  is,  that  the  contract,  if  an}',  was  based  on  a 
misrepresentation  such  as  to  entitle  the  defendant  to  resist  specific  per- 
formance ;  and  the  third  is,  that  no  contract  was  made,  because  the 
offer  was  withdrawn  before  acceptance.  In  m}'  opinion  there  is  nothing 
in  the  first  or  second  points.  As  to  the  first  point,  it  is  impossible  to 
read  the  two  letters  otherwise  than  as  amounting  to  a  clear  offer  and  an 
acceptance ;  and  as  to  the  second  point  there  is  no  proof  of  misrepre- 
sentation. The  third  point  is  altogether  a  different  one,  and  is  much 
more  difficult.  [His  lordship  referred  briefly  to  the  facts  of  the  case, 
and  continued]  :  — 

The  question  is  what  is  the  consequence  of  the  withdrawal  of  the 
offer  after  acceptance  by  the  assumed  agent  —  but  before  the  authority 
of  the  agent  has  been  ratified  ?  Is  the  withdrawal  in  time  ?  It  is  said 
on  the  one  hand  that  the  ordinary  principle  of  law  applies,  viz.,  than  an 
offer  may  be  withdrawn  before  acceptance.  That  proposition  is  of 
course  true.  But  the  question  is  —  acceptance  by  whom  ?  It  is  not  a 
question  whether  a  mere  offer  can  be  withdrawn,  but  the  question  is 
whether,  when  there  has  been  in  fact  an  acceptance  which  is  in  form 
an  acceptance  by  a  principal  through  his  agent,  though  the  person 
assuming  to  act  as  agent  has  not  then  been  so  authorized,  there  can  or 
cannot  be  a  withdrawal  of  the  offer  before  the  ratification  of  the  accept- 
ance? I  can  find  no  authority  in  the  books  to  warrant  the  contention 
that  an  offer  made,  and  in  fact  accepted  by  a  principal  through  an  agent 
or  otherwise,  can  be  withdrawn.  The  true  view  on  the  contrary  ap- 
pears to  be  that  the  doctrine  as  to  the  retrospective  action  of  ratification 
is  applicable. 

If  we  look  at  Mr.  Brice's  argument  closely  it  will  be  found  to  turn  on 
this  —  that  the  acceptance  was  a  nullit}',  and  unless  we  are  prepared  to 
say  that  the  acceptance  of  the  agent  was  absolutel}*  a  nullit}',  Mr.  Brice's 
contention  cannot  be  accepted.  That  the  acceptance  by  the  assumed 
agent  cannot  be  treated  as  going  for  nothing  is  apparent  from  the  case 
of  Walter  v,  James.    I  see  no  reason  to  take  this  case  out  of  the  appli- 

67 
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cation  of  the  general  principle  as  to  ratification.    The  appeal  therefore 
fails  on  all  points. 

Lopes,  L.  J.  An  important  point  is  raised  with  regard  to  the  with- 
drawal of  the  offer  before  ratification  in  this  case. 

If  there  had  been  no  withdrawal  of  the  offer  this  case  would  have  been 
simple.  The  ratification  by  the  plaintiffs  would  have  related  back  to 
the  time  of  the  acceptance  of  the  defendant's  offer  bj"  Scratchley,  and 
the  plaintiffs  would  have  adopted  a  contract  made  on  their  behalf. 

It  is  said  that  there  was  no  contract  which  could  be  ratified,  beoaase 
Scratchle}'  at  the  time  he  accepted  the  defendant's  offer  had  no  author- 
ity to  act  for  the  plaintiffs.  Directly  Scratchley  on  behalf  and  in  the 
name  of  the  plaintiffs  accepted  the  defendant's  offer,  I  think  there  was 
a  contract  made  by  Scratchley  assuming  to  act  for  the  plaintiffs,  sub- 
ject to  proof  by  the  plaintiffs  that  Scratchley  had  that  authority. 

The  plaintiffs  subsequently  did  adopt  the  contract,  and  thereby  recog- 
nized the  authority*  of  their  agent  Scratchley.  Directlj'  the}*  did  so  the 
doctrine  of  ratification  applied  and  gave  the  same  effect  to  the  contract 
made  by  Scratchley  as  it  would  have  had  if  Scratchley*  had  been  clothed 
with  a  precedent  authority  to  make  it. 

If  Scratchley  had  acted  under  a  precedent  authority  the  withdrawal 
of  the  offer  by  the  defendant  would  have  been  inoperative,  and  it  is 
equally  inoperative  where  tbe  plaintiffs  have  ratified  and  adopted  the 
contract  of  the  agent  To  hold  otherwise  would  be  to  deprive  the  doc- 
trine of  ratification  of  its  retrospective  effect.  To  use  the  words  of 
Baron  Martin  in  Brook  v.  Hook,  L.  R.  6  Ex.  96,  the  ratification  would 
not  be  ^^  dragged  back  as  it  were,  and  made  equipollent  to  a  prior 
command." 

I  have  nothing  to  add  with  regard  to  the  other  points  raised.  I 
agree  with  what  has  been  said  on  those  points.  The  appeal  must  be 
dismissed.^ 

1  See  In  re  Foitnguese  Consolidated  Copper  AGnes,  45  Ch.  B.  16  (C.  A.  1S90), 
where,  in  tbe  Chancery  Division,  North,  J.,  commenting  on  the  principal  case^ 
said :  **  It  comes  to  this,  that  if «  an  offer  to  purchase  is  made  to  a  person  who 
professes  to  be  the  agent  for  a  principal,  but  who  has  no  authority  to  accept  it, 
the  person  making  the  offer  will  be  in  a  worse  position  as  regards  withdrawing  it 
than  if  it  had  been  made  to  the  principal ;  and  the  acceptance  of  the  unanthorized 
agent  in  the  meantime  will  bind'  the  purchaser  to  his  principal,  but  will  not  in  anj 
way  bind  the  principal  to  the  purchaser.  .  .  .  That  case  goTems  the  present ;  and 
all  that  I  can  say  is  that  I  am  glad  to  have  such  an  authority  to  guide  me;  for 
I  am  afraid  I  should  have  gone  wrong  if  I  had  not  had  the  assistance  of  tbsft 
decision."  And  in  the  same  case  in  the  Court  of  Appeal,  Liwdlbt,  L.  J-,  said: 
"  Then  it  is  said  that  the  fact  that  the  contract  was  made  by  persons  without 
authority  makes  it  void.  .  .  .  That  was  the  very  point  urged  in  Bolton  Paitners  r. 
Lambert;  but  the  court  repudiated  it,  and  said:  'No,  it  is  voidable  at  the  option 
of  the  principal ;  he  can  avoid  it  if  he  likes ;  he  can  elect  to  stand  upon  it  if  he 
Kkes.' " 

There  are  comments  on  the  principal  case  in  5  Law  Q.  Rev.  440 ;  Fxy  on  Spe* 
cific  Performance  (3d  ed.),  711-713;  9  Harv.  Law  Bev.  60. — Ed. 
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Doctor  and  Student,  quoted,  80-81. 

Emergency,   agent's  powers   in,  801-808| 

902,  n.,  951-962. 
Employers'  Liability  Acts,  880,  n. 

Factors'    liabilities.      See   Undisolosbs 

Principal. 
powers,  253.  282-283,  627-628. 
rights,  887-889. 
statutes  as  to,  253,  n.,  855-35'^ 
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del  credere,  637-628,  675-677»  893-896. 
dutied  as  to  delegation,  931-934. 
Fellow-servaDts,  773-823. 

See  Appliamcks;  EMFix>YEit8'  Liabil- 
iTY  Acts* 
Foreign  principal,  531-535,  542-546,  687-642, 

692-698,  704-713. 
Frand,  358-428. 

Illegal  tranaactions,  rights  of  principal  and 
agent  inter  m  as  to,  741-744,  765-773,  902- 
905.929. 
Indemnity,  agent's  right  to.  741-773. 
Independent  contractors.   5ee  Goutractobs. 
Infancy  of  agent,  7-8. 

of  princ^],  17-23.  514-517. 
as  affecting  the  fellow-eervant  rule,  819- 
820. 
Insanity,  15-16,  967-971. 
Insurance  agents,  powers  of,  850-354,  509- 

514,  962-967. 
Insurance,  anauthorized,  ratification  of,  1037- 

1040,  1051-1058. 
Irrevocability.    See  Tebmutation. 

Libel,  criminal,  429-432,  439-442. 

Limit,  effect  of  a  mathematical,  266-267,  811- 

316,  334-338. 
Liquors,  intoxicating,  principal's  liability  for 

agent's  sale  ot,  435-438,  442-447. 
Littleton's  rTenures  quoted,  979,  n. 
Loyalty,  agent's  duty  of,  904-927. 

Machinery.    See  Appliances. 
Malice.    See  Wilful  Act. 
Married  woman  as  agent,  9. 

as  principal,  23-33. 
Master  of  ship,  power  to  borrow,  803,  n. 

power  to  give  bill  of  lading,  368-373. 

applicability  of   fellow-servant  rule  to, 
868-871. 
Misfeasance  and  non-feasance,  469-494,  882- 

Misrepresentation  and  fraud,  principal's  re- 
sponsibility for,  358-428. 
agent's  responsibility  for,  488-489. 
Mistake,  responsibility  ^or,  138-139, 155-157, 
166-170, 191-196,  243-248. 

Neootiablk  paper,  agent's  power  to  deal 
with,  266-267,  269-272,  308-811,  819- 
322.  331-334,  349. 
nnauthorized,  agent's  responsibility  for, 

parties  to,  601-626, 643-645, 647,  n.,  666,  n. 
See  Undisclosed  Principal. 
Nuisance,  criminal,  432-435. 

Obedience,  diligence,  and  skill,  agent's  duty 

of  882-904. 
Over-issues  of  certificates,  387-411,  425-428, 

517-521. 

Pabtnbr'b  authority  to  execute  specialties, 
78,  n. 

Perkins'  Profitable  Book,  quoted,  2, 18,  n. 

Power  coupled  with  interest.    See  Termina- 
tion. 

Principal,  who  can  be.  15-38. 

i9ee  Insanity ;  Infancy;  Coverture. 
responsibilities  and  rights  of,  as  to  third 
parties.  79-468,  548-657,  673-723. 


Bee  Torts;  Contracts;  Mi8ripi» 
sbntation;  Crimes;  Admissioxsi 
Writings;  Specialties;  Negotu- 
ble  Paper  ;  Undisclosed  Puv> 
cipal;  Delegation;  Ratificatios. 
duties  to  the  agent,  741-881. 

See  Compensation  ;  Indemnitt; 
Fbllow-Servakts  ;     Appliaxcis  ; 
Employers'  Liability  Acts. 
rights  against  the  agent,  882-927. 
See  Obedience;  Loyalty. 
Procuration,  form  and  effect  of  signatme  br, 
286-288,  324-328,  601-602. 

QuAsi-contractual  liability  of  agent  to  thU 

party,  540-542. 
QuifacUperaliumfacUperu,  1-2. 

Ratification,  early  authorities  as  to,  96ft- 
988. 
requisites  and  results  of,  291-301,  989- 

1033. 
intervention  of  rights  preventing,  1034- 
1058.  b       H         »^, 

Reimbursement,  agent's  right  to,  741-773. 

Remuneration,  741,  n. 

Repairs.     See  Fellow-Servants:   Afpu- 

ANCEs;  Employers'  Liability  Acts. 
Representation,  implied,  of  authority,  496-^02, 

504-506,  609-514. 
Revocation.    See  Termination. 

Sealed  instruments.    See  Specialties. 
Security,  power  given  as.    See  T».bminatiii> 
Servant,  who  is,  105-117,  12^-138,  180-183. 

See  Fellow-Servants. 
Set-off  and  similar  defences,  in  cases  of  oa- 

disclosed  principal,  673-740 
Sext,  quotea,  1,  n.,  833,  n.,  987,  n. 
Skill.    See  Obedience. 
Slave  as  agent,  3-4. 

Specialties,  appointment  to  execote,  58-78. 
parties  to,  583-600,  647,  n.,  666,  n. 
See  Undisclosed  Principal. 
ratification  of  execution  of,  9^-993. 
Statute  of  Frauds,  extracts  from,  52-53. 
who  can  be  agents  under,  10-15. 
appointment  to  execute  an  instmmeiik 

within,  52-58. 
form  of  signature  to  an  instrument  within, 
554-558,  645-647. 
Statute  of  Limitations,  87-^. 
Sub-agent,  agent's  responsibility  for,  470-471, 
479-482. 
principal's  responsibility  for.    Bee  Dbl* 

EOATION. 

responsibility  of,  to  principal,  929-831. 

Termination  of  agency  by  rerocation,  953- 
957. 
by  death,  957-962. 
by  other  events,  962-972. 
limitations  on  ri^ht  or  power  of,  978-88& 
Torts  of  agent,  principal's  responsibility  for, 
in  geneni.  95-252. 
misrepresentation  and  fraud,  principsl'i 

responsibility  for,  358-428. 
agent's  responsibility  for,  469-494. 
ratification  of,  1080-1083. 

Undisclosed  principal,  rights  o^  627-^ 
673-691. 
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Undiadoted  Principal.  —  eonUnutd, 

liabilities  of,  831-334,  636-667,  692-723. 
liabilities  of  agent,  658-664,  723-728. 
rights  of  agent,  664-673,  729-740. 
ddences,  including  set-off,  678-740. 


VlCB-PBIMCIPAL,  824-881. 

Vdenti  wmfit  injuria,  831-833,  886-841, 868- 

871. 
Volunteer,  principal*s  responsibility  for  acta 
of,  140-152. 
principal's  responsibility  to,  818-818. 


War,  969-067. 

Warranty,  authority  to  give,  816-822,  828- 
831 
implied,  of  authority,  .504-609,  614-625. 
West's  Symboleography,  Quoted,  2. 
Wilful  act  of  agent,  principal's  responsibility 
for,  102-104, 118-lSS,  162-165, 170-1^ 
184-190,  198-202,  218-224,  250-252. 
agent's  responsibility  for,  483-487,  489- 
491. 
Writings,  parties  to,  648-626,  629-630. 

8e€  Spbcialtibs;  Nbgotiablb  Papbb} 
Ukdisclosxd  Pbikcipal. 


4 


I 


■ 

1 


l^e^»^ 


by  retainizi^  it 
time. 

Please  retiim  promptly. 


.^K^IX- 


t 


